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CHAPTER  XV. 


CORPORATE  PROPERTY. 


§  556.  (427)  We  have  next  to  consider  the  powers  of  muni- 
cipal corporations  relating  to  property.^  The  history  of  the  capacity 
of  such  corporations  to  acquire  and  hold  property  is  so  clearly 
given  by  ]Mr.  Justice  Campbell,  in  his  learned  judgment  in  the 
great  McDonough  Will  Case ,2  in  the  Supreme  Court  of  the  United 
States,  that  it  fittingly  serves  as  an  introduction  to  the  more 
special  discussion  and  treatment  of  the  subject.  Civil  Law: 
"The  Roman  jurisprudence,"  he  observes,  "seems  originally  to 
have  denied  to  cities  a  capacity  to  inherit,  or  even  to  take  by  do- 
nation or  legacy.  They  were  treated  as  composed  of  uncertain 
persons,  who  could  not  perform  the  acts  of  volition  and  personalty 
involved  in  the  acceptance  of  a  succession.  The  disability  was 
removed  by  the  Emperor  Adrian  in  regard  to  donations  and  lega- 
cies, and  soon  lesfacies  ad  ornatum  civitatis  and  ad  honorem  civita- 
tis  became  frequent.  Legacies  for  the  relief  of  the  poor,  aged, 
and  helpless,  and  for  the  education  of  children,  were  ranked  of 
the  latter  class.  This  capacity  was  enlarged  by  the  Christian 
emperors,  and  after  tlie  time  of  Justinian  there  was  no  impedi- 
ment. Donations  for  charitable  uses  were  then  favored ;  and 
this  favorable  legislation  was  diffused  over  Europe  by  the  canon 
law,  so  that  it  became  the  common  law  of  Christendom." 

§  557.  (428)  Subsequent  Modification  in  Europe.  —  "  When  the 
power  of  the  clergy  began  to  arouse  the  jealousy  of  the  temporal 
autliority,  and  it  became  a  policy  to  check  their  influence  and 
wealth,  —  they  being,  for  the  most  part,  the  managers  of  the 
property  thus  appropriated,  —  limitations  upon  the  capacity  of 
donors  to  make  such  gifts  were  first  imposed.    These  commenced 

1  Extent  oi  lerjislative  authority  over  the  403,  1853.  The  nature  of  Mr.  McDon- 
properit/  of  municipal  and  public  corpora-  ou[:tIi's  will,  in  favor  of  the  cities  of  New 
tions.     Ante,  ch.  iv.  Orleans   and    Baltimore,    will   be    found 

2  McDonough  Will  Case,  15  How.  307,  stated  further  on  in  tliis  chapter. 
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in  England  in  the  time  of  Henry  III. ;  but  the  learned  authors  of 
the  history  of  the  corporations  of  that  realm  affirm  that  cities 
were  not  included  in  them,  'perhaps  upon  the  ground  tliat  the 
grants  were  for  the  public  good  ' ;  and  although  '  the  same  effect 
was  produced  by  the  grant  in  perpetuity  to  the  inhabitants,  .  .  . 
the  same  practical  inconvenience  did  not  arise  from  it,  nor  was  it  at 
the  time  considered  a  mortmain.  ^  .  .  .  A  century  later  there  was 
a  direct  inhibition  upon  grants  to  cities,  borouglis,  and  others, 
which  have  perpetual  commonalty,'  and  others,  'which  have  offices 
perpetual,'  and  therefore  'be  as  perpetual  as  people  of  religion.' 
The  English  statutes  of  mortmain  forfeit  to  the  king  or  superior 
lord  the  estates  granted,  which  right  is  to  be  exerted  by  entry  ^  a 
license,  therefore,  from  the  king  severs  the  forfeiture.  The  legal 
history  of  the  continent  on  this  subject  does  not  materially  vary 
from  that  of  England.  The  same  alternations  of  favor,  encour- 
agement, jealousy,  restraint,  and  prohibition  are  discernible.  The 
Code  Napoleon,  maintaining  the  spirit  of  the  ordinances  of  the 
monarchy,  in  1731,  1749,  1762,  provides  '  that  donations,  during 
life  or  by  will,  for  the  benefit  of  hospitals  of  the  poor  of  a  com- 
mune, or  of  establishments  of  public  utility,  shall  not  take  effect, 
except  so  far  as  they  shall  be  authorized  b}^  an  ordinance  of  the 
government.'  The  learned  Savigny,  writing  for  Germany,  says : 
'  Modern  legislation,  for  reasons  of  policy  or  political  economy, 
has  restrained  conveyances  in  mortmain,  but  those  restrictions 
formed  no  part  of  the  common  law.'  The  laws  of  Spain  con- 
tained no  material  change  of  the  Roman  and  ecclesiastical  laws 
upon  this  subject." 

§  558.  (429)  Tliese  Restrictions  not  in  Force  in  this  Country.  — 
"  This  legislation  of  Europe  was  directed  to  check  the  wealth 
and  influence  of  juridicial  persons  who  had  existed  for  centuries 
there,  some  of  whom  had  outlived  the  necessities  which  had  led 
to  their  organization  and  endowment.  Political  reasons  entered 
largely  into  the  motives  for  this  legislation, —  reasons  which  never 
extended  their  influence  to  this  continent,  and  consequently  it 
has  not  been  introduced  into  our  systems  of  jurisprudence."  ^ 


1  Mereweth.  &  Stcph.  Hist.  Corp.  489,     Hume.  14  Bcav.  500  ;  see,  also.  Chambers 
702.  V.  St.  Louis,  2U  Mo.  543,  575,  and  remarks 

»  2  Kent.  Com.  282,  283  ;  Wbicker  v.     of  Scott,  J. 
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§  559.  (430)  Besult  of  Legislation  in  Europe.  — "  The  pre- 
cise result  of  the  legislation  is,  that  corporations  there  (in  Eng- 
land and  Europe),  with  the  capacity  of  acquiring  property,  must 
derive  their  capacity  from  the  sovereign  authority,  and  the  prac- 
tice is  to  limit  that  general  capacity  within  narrow  limits,  or  to 
subject  each  acquisition  to  the  revisal  of  the  sovereign."  ^ 


§  5G0.  (431)  It  is  a  settled  rule  of  the  common  law  that  a 
grant.,  to  be  valid,  must  be  to  a  corporation.,  or  to  some  certain  per- 
son named,  who  can  take,  by  force  of  the  grant,  and  hold  either 
in  his  own  right,  or  as  trustee.^  Therefore,  a  grant  by  an  indivi- 
dual of  a  lot  of  land  to  "the  people  of"  a  specified  county,  not 
incorporated,  is  void.^  So  a  reservation  in  a  deed,  in  favor  of  the 
inhabitants  of  an  unincorporated  place,  is  invalid.^  But  a  grant  by 
the  state  or  by  the  sovereign  authoritg  having  the  right  to  create 
corporations,  to  one  or  more  persons  who  are  named  as  patentees 
for  themselves  and  the  inhabitants  of  a  designated  town  is  valid, 
because  the  grant  itself,  coming  from  this  source,  confers  a 
capacity  to  take  and  hold  the  lands  in  a  corporate  character.^ 


1  Per  Mr.  Justice  Campbell,  15  How. 
404-407. 

2  Co.  Litt.  3  a;  10  Co.  26  b ;  Com. 
Dig.  tit.  Capacity,  B.  1;  Shep.  Touch. 
236.  "  It  is  a  general  rule,  tliat  corpora- 
tions must  take  and  grant  by  tlioir  cor- 
porate name."  2  Kent  Com.  291.  A 
corporation  aggregate  can  have  no  pre- 
decessor, and  in  a  writ  of  right  can  only 
count  on  its  own  seizin.  A  statute  of 
1772,  in  Massnrhusptts,  provided  that 
twelve  persons  should  be  chosen  annually 
by  the  inliabitants  of  tlie  town  of  Boston 
as  overseers  of  the  poor,  and  they  were 
duly  incorporated.  In  1822  tlie  town  of 
Boston  was  changed  to  a  city,  the  act 
providing  for  the  election  of  a  board  of 
overseers  for  the  city,  who  sliall  have  all 
the  powers  and  be  subject  to  all  the 
duties  now,  by  law,  pertaining  to  the 
overseers  of  the  poor  for  tlie  town  of 
Boston.  It  was  decided,  upon  great  con- 
sideration—  Shaw,  C.  J.,  delivering  the 
opinion  —  that  this  was  a  continuance,  and 
not  a  dissolution  or  suspension,  of  the  cor- 
poration of  1772;  that  the  bodies  were 
public  corporations,  aggregate  and  not 
Bole,  with  perpetual  succession ;   that  a 


grant  to  them  of  real  estate  carried  the 
fee,  without  being,  to  their  successors, 
and  that  in  a  writ  of  right  they  can  count 
only  upon  their  own  seizin  within  thirty 
years  next  before  the  commencement  of 
the  action.  Overseers  of  the  Poor,  etc. 
V.  Sears,  22  Pick.  (Mass.)  122,  1889. 

3    Jackson  v.  Cory,  8  Johns.  (N.  Y.) 
385,  1811;  Jackson  v.  Hartwell,  lb.  422. 

*  Hornbeck  v.  Westbrook,  9  Johns. 
(N.  y.)  73,  1812.  See  reference  to  this 
case  and  Jackson  v.  Cory,  8  Johns  (N.  Y.) 
385,  by  Savage,  C.  J.,  in  North  Hempstead 
V.  Hempstead,  2  Wend.  (N.  Y.)  109,  133. 
Although  a  deed  may  not  operate  as  a 
grant  because  of  a  want  of  legal  capacity 
in  the  grantee  to  take,  yet  if  it  contains 
a  general  covenant  of  warranty  it  may 
operate  by  way  of  estoppel.  Terrett  v.  Tay- 
lor, 9  Cranch  (U.  S.),  43,  52,  53;  Mason 
V.  Muncaster,  9  Wheat.  445.  See  Herman 
on  Estoppel  for  additional  cases.  As  to 
grants  and  devices  for  charitable  pur- 
poses, see  infra. 

<>  North  Hempstead  v.  Hempstead,  2 
Wend.  (N.  Y.)  109, 13.3, 1828 ;  and  see  also, 
Denton  v.  Jackson,  2  Johns.  Ch.  (N.  Y.) 
320 ;   7  lb.  254 ;  Goodrell  v.  Jackson,  20 
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§  5G1.  (432)  The  English  statutes  of  mortmain  are  not  in 
force  in  tliis  coinitry,  unless  l)y  virtue  of  express  legislation  to 
that  effect ;  ^  and  consequently  a  municipal  corporation  has  the 
common  law  or  implied  power,  unless  restrained  by  charter  or 
statute,  to  purchase  and  hold  all  such  real  estate  as  ma}'  be  neces- 
sary to  the  proper  exercise  of  any  power  specifically  granted,  or 
essential  to  those  purposes  of  municipal  government  for  which  it 
was  created.^  This  power  may  be,  and  indeed  often  is,  conferred 
in  express  terms ;  but  it  may  result,  in  the  absence  of  ex^jress 
provision,  as  a  necessary  incident  to  powers  specifically  granted. 
To  illustrate  the  last  proposition :  Power  is  given  to  a  city  to 
"  establish  markets,"  that  is,  public  places  for  the  sale  of  commod- 
ities. To  establish  such  place,  ground  is  necessary.  A  market- 
house  on  the  public  streets,  or  on  the  public  square,  would  be  a 
nuisance.  It  could  not  be  erected  or  established  upon  private 
property  without  consent  or  grant.  Thus,  by  this  course  of 
reasoning,  the  result  is  reached  that  power  "  to  establish  a 
market  "  of  necessity  implies  or  carries  with  it  the  power  to  lease 
or  purchase  the  requisite  site.  Such  an  authority  could  not 
probably  be  deduced  from  the  words  "  to  regulate  markets,"  be- 
cause the  words  "  to  regulate  "  "  naturally,  if  not  necessarily, 
presuppose  the  existence  of  the  thing  to  be  regulated."  ^ 

Johns.  (N.  Y.)  706;  Jackson  v.  Leroy,  5  Corp.  76,  78,  108,  115;  Stater.  Coramis- 

Cow.   (N.  y.)3y7;  Bow  y.  A  Hen  town,  34  ioncrs,  etc.,  3  Zabr.  (2.3  N.  J.  L.)   510; 

N.  II.  o51,  .'372.     The  right  of  a  municipal  Nicoll   v.   Railroad   Company,   12   N.  Y. 

corporation  to  its  grants  of  property  is  not  (2  Kern.)  121,  127  ;  McCartee  v.  Orphans' 

destroyed  by  a  change  of  its  name  and  an  Society,  9  Cow.  (N.  Y.)  437;  Iron  Com- 

enlargement  of  its  territory  and  a  rocon-  panj',  in  re,  7  Cow.  (N.  Y.)  240,  552  ;  Heirs 

stniction  of  its  powers.     Girard  v.  riiil-  of  Reynolds  i».  Commissioners,  etc.,  5  Ohio, 

adelphia,  7  Wall.  1 ;  ante,  ch.  iv.  sec.  85;  204,  1831 ;  Perin  v.  Carey.  sui>ra  ;  State  v. 

ch.  V. ;  ch.  vii.  sec.  171.  Brown,  3  Dutch.  (X.  J.)  13 ;  Davison  Col- 

1  Perin   i;.    Carey    (charitable   devise  lege  v.  Chambers'  Executors  (full  discus- 

to   Cincinnati),  24   How.  4G5,  1860;  Da-  sion),  3  Jones  Eq.  (N.  C.)  253;  Paige  r. 

vison  College  v.  Chambers'  Executors,  3  Hcinburg,  40  Vt.  81  ;  State  v.  Madison,  7 

Jones  Eq.  (N.  C.)  253, 1857  ;  2  Kent  Com.  Wis.  088  ;  Louisville  v.  Commonwealth,  1 

282,  283  ;  Chambers  v.  St.  Louis,  29  Mo.  Duvall  (Ky.),  295.     Implied  or  express  re- 

543,   575,  per   Scott,   J.;    2    Wash.    Real  strictions  on  the  right  to  take  and  hold  real 

Property  (2d  edition),  591,  top;  Paige  v.  estate  are  not,  in  this  country,  construed 

Heinburg,  40  Vt.  81.     The  English  stat-  in  a  spirit  of  hostility  and  jealousy.     Per 

utes  of  mortmain  have  never  been  in  force  Scott,  J.,  in   Chambers   v.   St.   Louis,   29 

in     Wisconsin.     Dodge    v.    Williams,    46  Mo.  543,  573,  576.     In  Nebraska  see  Root 

Wis.   70;  Gould  v.  Taylor  Orphan  Asy-  v.  Shields,  Woolw.  C.  C.  340. 

lum,  lb.  106.  3  Ketchum  v.  Buffalo.  14  N.  Y.  356, 

-  Ketchum  v.  Buffalo,  14  N.  Y.  356,  1856.     See,  also,  Peterson  r.  Mayor,  etc. 

360,  1856,  per  Selden,  J. ;  2  Kent  Com.  of  New  York,   17  N.  Y.  449,   reversing 

281;    Co.    Litt.    44a    3006;   1   Kyd    on  s.  c.  4  E.  D.  Smith,  413,  1858;  Le  Cou- 
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§  562.  (433)  Tlie  charter  is  the  source  of  power  in  respect  to 
the  property  rights  of  the  corporation.  If  the  charter  be  silent, 
the  implied  power  exists,  at  least  to  the  extent  just  stated,  to 
acquire,  hold,  and  alienate  or  dispose  of  property.  But  it  is  not 
unusual  for  the  charter  to  grant  the  power  and  fix  its  limits. 
"Where  this  is  done,  the  terms  and  purpose  of  the  grant  determine 
the  nature,  extent,  and  limitations  of  the  power,  the  charter  being 
construed,  of  course,  in  the  light  of  the  general  legislation  of  the 
state.  And  general  authority  to  purchase  and  hold  property 
b^houkl,  doubtless,  be  construed  to  mean  for  purposes  authorized 
by  the  charter,  and  not  for  speculation  or  profit.^ 


teulx  V.  Buffalo,  33  N.  Y.  333,  1865. 
An  act  of  the  legislature  of  California 
authorized  a  municipal  corporation  to 
enter  into  a  contract  to  supply  water 
to  a  city,  also  machinery  and  j)ipes  ;  this 
was  held  not  to  authorize  the  municipal 
authorities  to  purchase  a  site  upon  which 
to  erect  the  water-works.  People  v.  Mc- 
Ciintock,  45  Cal.  11,  1872. 

1  Bank  of  Michigan  v.  Niles,  1  Doug. 
(Mich.)  401;  Davison  College  v.  Cham- 
bers' Executors,  3  Jones  Eq.  (N.  C.)  253, 
1857 ;  State  Bank  v.  Brackenridge,  7 
Blaokf.  (Ind.  )  395,  1845;  anle,  chaps,  v., 
vi.,  xii.,  xiv.  A  special  provision  in  a 
charter,  authorizing  the  corporation  to 
take  and  hold  real  estate  by  purchase,  is 
to  be  construed  as  meaning  that  it  may 
do  this  subject  to  the  restrictions  created 
by  the  general  statutes  of  the  state  relat- 
ing to  this  matter.  McCartce  v.  Orphan 
Asylum  Society,  9  Cow.  (N.  Y.)  437, 
1827.  Where  power  to  purchase  exists, 
the  municipal  corporation  has  the  inci- 
dental power  to  secure  the  purciiase 
money  by  mortgage  of  the  property  pur- 
chased. Edcy  V.  Shreveport,  26  La.  An. 
6.36,  1874.  Charter  and  general  law  con- 
strued together,  being  in  pari  materia. 
Chambers  v.  St.  Louis  (Mullanphy  Will 
Case),  29  Mo.  543,  1800.  A  city,  owning 
the  soil,  may,  like  other  owners,  reclaim 
the  land  bclwetn  hi;/h  and  low  ivater  mark, 
and  when  thus  reclaimed  a  highway  may 
be  laid  out  upon  it.  Richardson  v.  Bos- 
ton, 24  How.  (U.  S.),  188,  and  cases  cited  ; 
anle,  sec.  109.  Rights  to  alluvium  within 
corporate  limits.  Kennedy  v.  Municipal- 
ity, 10  La.  An.  54 ;  Barrett  v.  New  Or- 


leans, 13  lb.  105;  76.154;  lb.  349;  Remy 
V.  Municipality,  11  lb.  148;  CarroUton 
Railroad  Company  v.  Winthrop,  5  lb.  36  ; 
Beaufort  v.  Duncan,  1  Jones  (N.  C.) 
Law,  234  ;  Richardson  v.  Boston,  24  How. 
(U.  S.)  188,  and  cases  cited.  Rights  as 
riparian  proprietor  to  ivharf  out.  Ante,  sec. 
106 ;  Dana  v.  Wharf  Company,  31  Cal. 
118;  People  v.  Broadway  Wharf  Com- 
pany, lb.  33;  San  Francisco  v.  Calder- 
wood,  lb.  585;  Bell  v.  Gough,  3  Zabr. 
(23  N.  J.  L.)  624  ;  ante,  sees.  lOG,  111. 

A  municipality  owning  land  is  not 
estopped  to  claim  title  to  it  because  its  offi- 
cers, without  authority,  have  assessed 
the  same  to  a  private  person,  returned 
the  same  as  delinquent,  and  subsequently 
sold  it  at  a  tax  sale.  The  reason  is,  that 
all  these  acts  of  its  officers  are  unauthor- 
ized and  void,  and  a  purchaser  at  a  tax 
sale  is  bound  to  take  notice  of  the  extent 
of  their  powers.  St.  Louis  v.  Gorman,  29 
Mo.  593, 1860.  Same  principle.  Rossire 
V.  Boston,  4  Allen  (Mass.),  57;  McFar- 
land  V.  Kerr,  10  Bosw.  (N.  Y.)  249. 
Estoppel  by  contract.  County  v.  Amer- 
ican Emigrant  Co.,  93  U.  S,  124. 

In  Iowa  the  doctrine  is  laid  down 
that  a  corporation,  by  levying  a  tax  upon 
land  as  the  plaintiff's,  is  estopped  after- 
wards to  deny  his  title  in  an  action  by 
him  to  restrain  the  collection  of  the  tax. 
Brandruff  v.  Harrison  County,  50  Iowa, 
164.  So  where  it  permits  one,  under 
claim  of  right  to  occupy  and  pay  taxes 
levied  by  itself,  it  cannot  deny  his  own- 
ership. Simplot  V.  Dubuque,  49  Iowa, 
630.  This  is  on  the  ground  of  a  recog- 
nition of  another's  title  to  the  land.    But 
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§  5G3.  With  reference  to  the  power  of  corporations  to  take 
and  hold  real  estate,  they  have  been  classified  in  an  opinion 
in  the  Supreme  Court  of  Indiana  as  follows:  First.  Those 
whose  charters,  or  laws  of  creation,  forbid  that  they  should 
acc^uire  or  hold  real  estate.  Such  corporations  cannot  take  and 
hold  real  estate,  and  a  deed  or  devise  to  such  a  corporation  can 
pass  no  title.  Second.  Those  whose  charters,  or  laws  of  creation, 
are  silent  as  to  whether  they  may  or  may  not  acquire  or  hold 
real  estate.  In  such  a  case,  if  the  oljjects  for  which  the  corpor- 
ation is  formed  cannot  be  accomplished  without  acquiring  and 
holding  real  estate,  the  power  so  to  do  will  be  implied.  Third. 
Those  whose  charters,  or  laws  of  creation,  authorize  them,  in  some 
cases,  and  for  some  purposes,  to  take  and  hold  the  title  to  real 
estate.  Fourth.  Those  whose  charters,  or  laws  of  creation,  confer 
upon  them  a  general  power  to  acquire  and  hold  real  estate.  Cor- 
porations thus  empowered  may,  it  is  said,  take  and  hold  real 
estate  (for  corporate  purposes)  as  fully  as  natural  persons. 
Counties  are  quasi  corporations,  and  fall  within  the  third  class 
above  mentioned,  and  in  some  cases  and  for  some  purposes  are 
authorized  to  take  and  hold  title  to  real  estate.  They  are  ex- 
pressly empowered  to  acquire  and  hold  title  to  real  estate  for  a 
location  for  county  buildings  and  for  a  poor-farm,  and  there  may 
be  other  instances.^ 

see  Herman  on  Estoppel,  where  the  cases  3   Harris   (15    Pa.   St.),  600;  Wright  v. 

are  fully  collected.  Linn,  0  Barr  (9  Pa.  St.),  433;  Holiday  v. 

As  to  adverse  possession  against  public  Frisbie,  15  Cal.  630.     When  a   tract   of 

corporation.     lb.;  Turney    v.   Chamber-  land  is  granted  for  a  specific  purjjuse,  aa 

lain,  15  111.  271 ;  Alton  v.  Illinois  Trans-  for  a  school-house,  and  a  school-house  is 

portation  Co.,  12  Ul.  60;  Burbank  v.  Fay,  erected  and  a  school  maintained  therein, 

65  N.  Y.  57,  1875  ;  post,  sec.  667.  the  grant  is  not  forfeited  by  the  use  of  a 

Special  jiowers  construed.  State  i'.  Uni-  portion  of  the  land,  not  needed  for  the 
versity,  4  Humph.  (Tenn.)  157  ;  State  v.  school,  for  other  purposes,  such  as  leasing 
Madison,  7  Wis  688;  Beaver  Dam  v  it  for  cultivation,  or  for  building  an 
Frings,  17  Wis.  398;  Galloway  v.  Lon-  engine-house  thereon,  or  the  like.  Cas- 
don.  Law  Rep.  1  II.  L.  34;  Hey  ward  v.  tleton  v.  Langdon,  19  Vt.  210,  1847;  vide 
Mayor,  etc.  of  New  York,  7  N.  Y.  314 ;  Index,  Dedication.  Under  the  power  to 
Lauenstein  v.  Fond  du  Lac,  28  Wis.  336,  purchase  and  hold  property,  a  city  and 
1871.  A  deed  of  land  to  a  town  and  its  county  may  own  buildings  as  tenants  in  corn- 
assigns,  for  value,  expressed  in  the  usual  man,  to  be  used  for  their  respective  public 
terms  of  a  conveyance,  and  containing  purposes.  De  Witt  v.  San  Francisco,  2 
covenants,  was  construed  to  grant  a  fee  Cal.  289,  1852.  See  Bergen  v.  Clarkson, 
simple,  although  the  land  was  expressed  1  Halst.  (N.J.)  352;  ante,  sec.  140.  Rights 
to  be  for  the  use  of  a  common,  or  "  a  o(  county  and  c(Vy  respecting  ;(»7  built  by 
meeting-house  green."  Beach  r.  Ilaynes,  the  corporate  authorities  of  the  city. 
12  Vt.  15,  1840  ;  State  v.  Woodward,  23  Felts  v.  The  Mayor,  etc.,  2  Head  (Tenn.), 
lb.  92, 1850.     When  conveyance  to  a  cor-  363. 

poration  passes  a  full  title,  and  not  one  in  ^  Hayward   et   al.   v.  Davidson   et.   ai. 

trust  or  conditional.     Kerlin  c.  Campbell,  41  Ind.  212,  1872. 
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§  5G4.  (434)  "  The  inference,"  says  Chancellor  Kent^  "  from 
the  statutes  creating  corporations  and  authorizing  them  to  hold 
real  estate  to  a  certain  limited  extent  is,  that  our  statute  corpor- 
ations cannot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institution."^  In  an  important  case  m  Louisiana  it  was  de- 
cided that  a  purchase  of  real  estate  by  the  corporation  of  the 
defendant,  for  $247,000,  payable  in  bonds  at  twenty-five  years 
from  date,  for  the  purpose  of  platting  and  re-sellhig  the  same,  and 
thereby  improving  the  salubrity  of  the  city  and  promoting  the 
convenience  of  citizens  as  to  streets,  was  legal.^  If  the  court  was 
right  in  holding  that  the  charter  and  laws  authorized  the  pur- 
chase of  real  estate  without  restriction,  —  which  admits  of  doubt, 
—  the  case  shows  the  wisdom  of  the  usual  limitations  in  char- 
ters disabling  such  corporations  from  acquiring,  by  purchase,  real 
estate  for  other  than  corporate  purposes. 

§  565.  (435)  Municipal  corporations  being  created  chiefly  for 
governmental  purposes  and  for  the  attainment  of  local  objects 
mereljs  the  general  rule  is  that  they  cannot  purchase  and  hold 
real  estate  beyond  their  territorial  limits,  unless  tliis  power  is  con- 
ferred by  the  legislature.^  It  has  been  expressly  decided  that  a 
conveyance  to  a  municipal  corporation  of  lands  beyond  its  boun- 
daries, for  the  pur^DOse  of  a  street,  is  void,  though  the  corporation 
has  by  its  charter  power  "to  purchase,  hold,  and  convey  any 
real  property  for  the  public  use  of  the  corporation."  *  The  au- 
thor is  inclined  to  think  that  there  are  purposes  for  which  such  a 
corporation  may,  without  special  grant,  purchase  and  hold  lands 
extra-territorial,  as  for  a  pest-house,  cemetery,  and  the  like  ob- 
ject of  a  municipal  character.^ 

1  Kent  Com.  283.  bers  v.  St.  Louis,  29  Mo.  542,  574,  575,  as 

2  Municipality  v.  McDonough,  2  Rob.  to  object  of  express  autliority  to  hold 
(La.)  244,  1842.  lands  beyond  corporate  limits  for  such 

8  Denton  v.  Jackson,  2  Johns.  Ch.  (N.  purposes.  Municipal  corporations  may, 
Y.).']20;  North  Hempstead  tJ.  Hempstead,  for  proper  or  authorized  purposes,  hold 
2  Wend.  (N.  Y.)131;  Ilopk.  594;  Riley  /««r/,sm  o//iersta<p,s,  unless  restrained  by  the 
(•.Rochester,  9  N.Y.  (5  Seld.)  64, 1853,  re-  laws  of  the  latter  state.  The  right  de- 
versing  8.  c.  13  Barb.  321 ;  Girard  v.  New  pends  upon  comity,  or  the  consent,  ex- 
Orleans,  2  La.  An.  897 ;  Chambers  v.  St.  pressed  or  implied,  of  the  sister  state. 
Louis,29Mo.  543, 1850;  Bullock  ?>.  Curry,  McDonough  Will  Case,  15  How.  (U.  S.) 
2  Met.  (Ky.)  171;  Concord  i;.  Boscawen,  567,  1863;  Angell  &  Ames  Corp.  ch.  v. 
17  N.  H.  405.  sec.  161 ;  1  Wash.  Real  Property,  50,  pi. 
••  Riley  w.  Rochester,  sapm.  27;  Chambers  v.  St.  Louis,  s!/p?-a ;  See- 
6  See  observations  of  Scott,  J.,  Cham-  bold  v.  Shitler,  34  Pa.  St.  133 ;  Bank  of 
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§  dijG.  (436)  Municipal  and  public  corporations  mar/  he  the  ob- 
jects of  public  and  private  bounty.  Tliis  is  reasonable  and  just. 
They  are  in  law  clothed  with  the  power  of  individuality.  They 
are  placed  by  law  under  various  obligations  and  duties.  Legacies 
of  personal  property,  devises  of  real  property,  and  gifts  of  either 
species  of  property  directly  to  the  corporation  and  for  its  own  use 
and  benefit,  intended  to  and  which  have  the  effect  to  ease  them 
of  their  obligations  or  lighten  the  burdens  of  their  citizens,  are 
valid  in  law,  in  tlie  absence  of  disabling  or  restraining  statutes. ^ 
Thus,  a  conveyance  of  land  to  a  town  or  other  public  corporation, 
for  benevolent  or  public  purposes,  as  for  a  site  for  a  school-liouse, 
city  or  town  house,  and  the  like,  is  based  upon  a  sufficient  con- 
sideration, and  such  conveyances  are  liberally  construed  in  sup- 
port of  the  object  contemplated.^ 


Augusta  V.  Earle,  13  Pet.  519,  584,  1839; 
Runyan  v.  Coster's  Lessee,  14  lb.  1'22. 
Ill  tliese  last  two  cases  the  extra-territo- 
rial rights  of  corporations  are  very  elab- 
orately discussed  and  examined. 

1  Inhabitants,  etc.  of  Sutton  v.  Cole,  3 
Pick.  (Mass.)  282,  238,  1825, per  Pcu-her, 
C.  J. ;  Inhabitants,  etc.  of  Worcester,  v. 
Eaton,  13  Mass.  371,  378, 1816  ;  Hamsden 
V.  Rice,  24  Conn.  350,  1856  ;  Cogshall  v. 
Pelton,  7  Johns.  (N.  Y.)  Ch.  292  (bequest 
to  erect  town-house)  ;  McDonough  Will 
Case,  15  How.  367,  1855;  2  Kent  Com. 
285  ;  Angell  &  Ames,  sees.  177,  178.  Sar- 
gent V.  Cornish,  54  N.  H.  18, 1873.  Ap- 
proving text.  Brown  v.  Brown,  7  Ore- 
gon, 285. 

Speaking  of  Missouri,  Scott  J.,  says  : 
"  There  is  nothing  in  our  statute  concern- 
ing wills  which  prohibits  corporations 
from  taking  by  devise  ;  so  that,  as  to 
their  capacity  to  take  by  devise,  they 
stand  on  the  same  ground  as  natural  per- 
sons." Cliambers  v.  St.  Louis,  29  Mo. 
543,  574.  So  in  Ohio.  Perin  v.  Carey, 
25  How.  465,  505,  per  Wai/ne,  J.  In  Xew 
York,  by  the  statute  of  wills,  following 
the  English  statutes  of  Henry  VIII., 
"  bodies  politic  and  corporate"  are  in- 
capacitated to  take  real  estate,  and  a 
devise  dincth/  to  a  cori)oration,and  not  to 
a  natural  person  in  trust  for  the  corpor- 
ation, was  adjudged  to  be  void  by  the 
statute,  and  this  notwitlistanding  the 
corporate  devisee  was  by  its  charter  de- 
clared to  be  "  capable  in  law  of  purchas- 


ing, holding,  and  conveying  real  estate 
for  the  use  of  the  said  corporation." 
This  special  authority  to  take  by  "pur- 
chase" (which  term  was  held  not  to  in- 
clude a  devise)  was,  by  the  majority  of 
tlie  Court  of  Errors,  considered  to  mean 
subject  to  the  restrictions  and  incapaci- 
ties created  by  the  general  statutes. 
McCartee  v.  Orphan  Asylum  Society,  9 
Cow.  (N.Y.)  437,  1828.  As  to  devises 
in  New  York  in  trust  for  a  corporation, 
under  statute,  see  Theological  Seminary  v. 
Childs,  4  Paige  (N.  Y.  Ch.),  418;  Wright  u. 
M.  E.  Cliurch,  1  Hoff.  (N.Y.)  Ch.  22-5.  But 
authority  to  a  corporation  to  take  land 
"  by  direct  purchase  or  otherwise,"  gives 
capacity  to  take  by  devise.  Downing 
V.  Marsiiall,  23  X.  Y.  300,  1801.  Author- 
ity "  to  hold,  purchase,  and  convey " 
confers  capacity  to  receive  a  devise  of 
lands.  American  Bible  Society  v.  Mar- 
shall, 15  Ohio  St.  537. 

-  Castleton  v.  Langdon  (land  con 
veyed  to  town  for  school-house),  19  Vt. 
210,  1847  ;  Jackson  i-.  Pike  (land  con- 
veyed to  county  for  court-house  and  jail), 
9  Cow.  (N.  Y.)  01,  1828  ;  State  v.  Atkinson 
("public  common"),  24  Vt.  448;  Le 
Couteulx  V.  Buffalo  (conveyance  for 
"  free  school"),  33  N.Y.  333, 1805  ;  French 
V.  Quincy  (conveyance  for  "  town  house  ") 
3  Allen  (Mass.),  9.  Corporations  may,  for 
such  purj)oses,  purchase  and  take  the 
fee  of  lands,  and  change  the  location  at 
will.  This  is  unlike  the  ordinary  case  of 
the  dedication  by  an  individual  of  the  use 
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§  567.  (437)  Not  only  may  municipal  corporations  take  and 
hold  property  in  their  own  right  by  direct  gift,  conveyance,  or 
devise,  but  the  cases  firmly  establish  the  principle,  also,  that  such 
corporations,  at  least  in  this  country,  are  capable,  unless  specially 
restrained,  of  taking  property,  real  and  personal,  in  trust  for  pur- 
poses germane  to  the  objects  of  the  corporation,  or  which  will 
promote,  aid,  or  assist  in  carrying  out  or  perfecting  those  objects. 
So  such  corporations  may  become  cestuis  que  trust  within  the 
scope  of  the  purposes  for  which  they  are  created.  And  where 
the  trust  reposed  in  the  corporation  is  for  the  benefit  of  the  cor- 
poration, or  for  a  charity  within  the  scope  of  its  duties,  it  may  be 
compelled,  in  equity,  to  administer  and  execute  it.^  But  the  legis- 
lature may  divest  a  municipal  corporation  of  the  power  to  adminis- 
ter the  charitable  trusts  conferred  upon  it,  and  appoint  or  provide 
for  the  appointment  of  new  trustees  independent  of  the  corpora- 
tion, and  vest  in  them  the  management  of  such  trusts.^ 


of  lands  to  some  public  purpose ,  —  e.  g.  a 
town  common,  —  in  which  case  tlie  corpor- 
ation cannot  alien  the  land.  Beach  v. 
Haynes,  12  Vt.  15,  1840 ;  State  v.  Wood- 
ward, 23  lb.  92,  1850.  That  municipal 
corporations  may  be  authorized  to  take, 
hold,  and  alienate  lands  in  fee,  see  also  2 
Kent  Com.  281  ;  Heyward  v.  Mayor,  etc. 
of  New  York,  7  N.  Y.  314,  1852 ;  The 
People  V.  Mauran,  5  Denio  (N.Y.),  389, 
1848 ;  Heirs  of  Reynolds  v.  Commission- 
ers, etc.,  5  Ohio,  204,  1848 ;  NicoU  i;  Rail- 
road Company,  12  N.Y.  121,  1854;  Paige 
V.  Ileinburg,  40  Vt.  81. 

1  '2  Kent  Com.  279,  280  ;  Jackson  v. 
Hartwcll,  8  Johns.  (N.Y).  422  ;  1  Kyd, 
72 ;  Green  v.  Rutherford,  1  Ves.  462  ; 
Trustees,  etc.  v.  King,  12  Mass.  546  ;  Pick- 
ering I'.  Shotwell,  10  Barr  (Pa.),  27; 
Chambers  v.  St.  Louis,  29  Mo.  54.3, 1860  ; 
Mayor,  etc.  i-.  Elliott,3  Rawle  (Pa.),  170; 
McDonough  Will  Case,  15  How.  367, 
1853 ;  McDonough's  Case  (in  Supreme 
Court  of  Louisiana),  8  La.  An.  171,  1853  ; 
^irard's  Will,  2  La.  An.  808  ;  Vidal  v. 
Girard's  Exrs.  2  How.  127,  1844  ;  7  Wall. 
1 ;  2  Wash.  Real  Prop.  205,  pi.  3  ;  Angell 
&  Ames  Corp.  sec.  168;  Willis  Trust, 
.33-45 ;  Perin  v.  Carey,  24  How.  465, 1860; 
Bell  County  i;.  Alexander,  22  Texas,  .350, 
1858;  Columbia  Bridge  v.  Kline,  Bright. 
( Pa.)  320 ;  Miller  v.  Lerch,  1  Wall.  Jr.  U.  S. 


C.  C.  210  ;  Webb  v.  Neal,  5  Allen  (Mass.), 
575,  1863;  Oxford,  etc.  Society  v.  So- 
ciety, 55  N.  H.  463,  1874;  Sargent  t'. 
Cornish,  54  N.  H.  18,  1873. 

It  is  quite  usual  in  England  for  muni- 
cipal corporations  to  hold  property  for 
charitable  trusts  of  a  public  nature,  over 
the  administration  of  which  chancery 
has  jurisdiction,  and  the  subject  of  such 
trusts  is  regulated  by  the  Municipal  Cor- 
porations Act  of  5  and  6  Will.  IV.  eh. 
Ixxvi.  sec.  71.  See  Rex  v  Sankey,  5 
A.  &E.  423  ;  Grant  Corp.  136.  Tolls  grant- 
ed by  charter  to  a  corporation,  for  the 
reparation  of  walls  and  bridges  within 
the  borough,  are  gifts  for  charitable 
purposes,  within  39  Eliz.  ch.  v.,  to  be 
administered  in  chancery.  Attorney  Gen- 
eral V.  Shrewsbury,  6  Beav.  220  ;  Cor- 
poration of  Newcastle,  in  re,  12  CI.  &  F. 
402  ;  lb.  487  ;  Mayor,  etc.  v.  Attorney  Gen- 
eral, 3  CI.  &  F.  289 ;  2  Spence,  Eq. 
Jurisd.  33  rf  seq.;    post,  sec.  775. 

2  Philadelphia  v.  Fox,  64  Pa.  St.  169, 
1870.  In  this  case  the  constitutionality 
of  the  act  of  June  30,  1869,  depriving  the 
city  of  Pliiladelphia  of  the  power  to  ad- 
minister the  trusts  under  wills  of  Mr. 
Girard  and  others,  and  vesting  the  pow- 
ers of  tiie  city  in  this  respect  in  an  inde- 
pendent and  separate  board,  not  appoint- 
ed by  the  city,  was  sustained.     In  giving 
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§  5G8.  (438)    The  leading  case  in  this  country  on  the  subject 
mentioned  in  the  Last  section  is  the  celebrated  Girurd  Will  Case, 


the  jiidi,'ment  of  tlie  court  Mr.  Justice 
Sharswood,  in  the  course  of  his  interest- 
ing and  learned  opinion,  remarks:  — 

"A  municipal  cori)oration  may  be  a 
trustee,  under  tlie  grant  or  will  of  an 
individual  or  private  corporation,  but 
only,  as  it  seems,  for  public  purposes, 
germane  to  its  objects.  The  xMayor  i'. 
Elliott,  3  Kawle  (Pa.),  170;  Cresacn'a 
Appeal,  6  Casey  (30  Pa.  St.),  437  ;  Vidal 
V.  The  Mayor,  2  How.  127.  I  am  aware 
tiiat  it  has  been  said  by  high  authority 
in  England  that  it  may  take  and  hold 
in  trust  for  purposes  altogether  private. 
The  Mayor  v.  Gloucester,  1  II  of  Lords 
Cases,  285.  But  the  administration  of 
such  trusts,  and  the  consequent  liabilities 
incurred,  are  altogether  inconsistent  with 
the  public  duties  imposed  upon  the  muni- 
cipality. It  could  hardly  be  pretended,  I 
think,  in  this  country,  that  it  could  be  a 
trustee  for  the  separate  use  of  a  married 
woman,  to  educate  the  children  of  a 
donor  or  testator,  or  to  accumulate  for 
the  benefit  of  particular  persons.  It  cer- 
tainly is  not  compellable  to  execute  such 
trusts,  nor  does  it  seem  competent  to 
accept  and  administer  them.  The  trusts 
held  by  the  city  of  Philadelphia,  which 
are  enumerated  in  the  bill  before  us,  are 
germane  to  its  objects.  They  are  chari- 
ties, and  all  charities  are  in  some  sense 
public.  If  a  trust  is  for  any  particular 
persons,  it  is  not  a  charity.  Indefinite- 
ness  is  of  its  essence.  The  objects  to  be 
benefited  are  strangers  to  the  donor  or 
testator.  The  widening  and  improve- 
ment of  streets  and  avenues,  planting 
them  with  ornamental  and  shade  trees  ; 
the  education  of  orphans ;  the  building 
of  school-houses  ;  the  assistance  and  en- 
couragement of  young  mechanics  ;  re- 
warding ingenuity  in  the  useful  arts ;  the 
establishment  and  support  of  hospitals  , 
the  distribution  of  soup,  bread,  or  fuel  to 
the  necessitous  —  are  objects  within  the 
general  scope  and  purpose  of  the  7iiunici- 
paUty.  The  king  himself  m;iy  be  a  trus- 
tee, though  he  cannot  be  reached  by  the 
process  of  any  court  without  his  consent. 
Hill  on  Trustees,  4'J.  And  so  may  the 
State,  though,  as  I  take  it,  under  the  con- 
stitution,  only   for  objects   germane   to 


the  purpose  of  government.  The  Govern- 
ment of  the  Umted  States  has  accepted 
and  udministereil  such  a  trust  under  the 
will  of  .lames  Smithson  '  for  the  promo- 
tion of  knowledge  among  men.'  When, 
therefore,  tiie  donors  or  testators  of  these 
charitable  funds  grantetl  or  devised  tiiem 
in  trust  to  the  municipality,  they  must  ije 
held  to  have  done  so  with  the  full  knowl- 
edge that  their  trustee  so  selected  was  a 
mere  creature  of  the  state,  an  agent  act- 
ing under  a  revocable  power.  Substan- 
tially tliey  trusted  the  good  faith  of  the 
sovereign.  It  is  plain  —  too  plain,  imleed, 
for  argument — that  the  corporation,  by 
accepting  such  trusts,  could  not  thereby 
invest  itself  with  any  immunity  from 
legislative  action.  Such  an  act  could  not 
change  its  essential  nature.  It  is  surely 
not  competent  for  a  mere  municipal  or- 
ganization, which  is  made  a  trustee  of  a 
charity,  to  set  up  a  vested  right  in  that 
character  to  maintain  such  organization 
in  the  form  in  which  it  existed  when  the 
trust  was  created,  and  thereby  prevent 
the  state  from  changing  it  as  the  public 
interest  may  require.  Montpelier  v.  East 
Montpelier,  29  Vt.  21.  This  whole  ques- 
tion is  put  at  rest,  and  that  as  to  one  of 
the  most  important  of  these  trusts  and  as 
to  its  trustees,  by  the  opinion  of  the  Su 
preme  Court  of  the  United  States  in  Girard 
V.  Philadelphia,  7  Wall.  14.  '  It  cannot 
admit  of  a  doubt,'  says  Mr.  Justice  Gn'cr, 
'that  wliere  there  is  a  valid  devise  to  a 
corporation,  in  trust  for  charitable  pur- 
poses, imalfected  by  any  question  as  to  its 
validity  because  of  superstition,  the  sover- 
eign may  interfere  to  enforce  the  execu- 
tion of  the  trusts,  either  by  changing  the 
administrator  if  the  corporation  be  dis- 
solved, or  if  not,  by  modifying  or  enlarg- 
ing its  francliisos,  provided  the  trust  be 
not  perverted,  and  no  wrong  done  to  the 
beneficiaries.  Where  the  trustee  is  a  cor- 
poration, no  modification  of  its  franchises 
or  change  in  its  name,  while  its  identity 
remains,  can  affect  its  right  to  hold  prop- 
erty devised  to  it  for  .any  purpose.'  With 
equal  plausibility  might  it  be  pretended 
that  tlie  acceptance  by  the  Gorerntnent  of 
the  United  States  of  the  bequest  of  .Tames 
Smithson  limited  the  power  of  amend- 
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reported  in  the  Supreme  Court  of  the  United  States,  under  the 
name  of  Vidal  v.  Girard's  Executors.^  Better  to  understand  the 
case,  it  may  be  stated  that  the  act  incorporating  the  city  of  Phila- 
delphia expressly  provided  that  the  corporation  should  have 
power  *'  to  purchase,  take,  possess,  and  enjoy  lands,  franchises, 
goods,  chattels,"  etc.,  without  limitation  as  to  value  or  amount ; 
and  32  and  34  Henry  VIII.,  disabling  corporations  from  taking 
by  devise,  was  declared  not  to  be  in  force  in  Pennsylvania. 
Under  these  circumstances,  it  was  held  that  the  corporation  of 
the  city  had  the  capacity  to  take  real  and  personal  property  by 
devise^  as  well  as  by  deed.    The  city  also  possessed  general  power 


ment  contained  in  the  Fodenal  Constitu- 
tion. If  it  could  have  such  effects,  tlie 
only  logical  consequence  would  be  that 
the  acceptance  of  a  trust  would  be  ultra 
vires  and  void ;  and  so  if  the  acce^jtance 
of  a  trust  by  a  municipal  corporation  can 
operate  to  impair  the  power  of  the  sover- 
eign over  it  as  such,  tiie  acceptance  is  a 
nullity." 

1  Vidal  V.  Girard's  Executors,  2  How. 
127, 1844.  The  court  lays  down  this  rule : 
"  Where  the  corporation  has  a  legal  ca- 
pacity to  take  real  or  personal  estate, 
there  it  may  take  and  hold  it  upon  trust, 
in  the  same  manner  and  to  the  same  ex- 
tent as  a  private  person  may  do.  It  is 
true  that  if  the  trust  be  repugnant  to,  or 
inconsistent  with,  the  proper  purposes  for 
which  the  corporation  was  created,  that 
may  furnish  a  ground  why  it  may  not  be 
compellable  to  execute  it.  But  it  will 
furnish  no  ground  to  declare  the  trust 
itself  void,  if  otherwise  unexceptionable ; 
but  it  will  simply  require  a  new  trustee  to 
be  substituted  by  the  proper  court,  pos- 
sessing equity  jurisdiction,  to  enforce  and 
perfect  the  objects  of  the  trust."  TJe- 
affirmed,  Perin  v.  Carey,  24  How.  465, 
1800;  Girard  t-.  Philadelphia,  7  Wall.  1, 
1868.  The  following  further  observations 
of  Mr.  Justice  Ston/  (who  delivered  the 
opinion  of  the  court  in  the  Girard  Will 
Case)  are  of  especial  value:  "If  the  pur- 
poses of  the  trust  be  germane  to  the 
objects  of  the  incorporation ;  if  they  re- 
late to  matters  which  will  promote  and 
aid  and  perfect  those  objects ;  if  they 
tend  (as  the  charter  of  the  city  of  Phila- 
delphia expresses  it)  'to  the  suppression 
of  vice  and  immorality,  to  the  advance- 


ment of  the  public  health  and  order,  and 
to  the  promotion  of  trade,  industry,  and 
happiness,'  where  is  the  law  to  be  found 
which  prohibits  the  corporation  from  tak- 
ing the  devise  upon  such  trust,  in  a  state 
where  tlie  statutes  of  mortmain  do  not 
exist  (as  they  do  not  in  Pennsylvania),  the 
corporation  itself  having  a  legal  capacity 
to  take  the  estate  as  well  by  devise  as 
otherwise  ?  We  know  of  no  authorities 
which  inculcate  such  a  doctrine  or  pro- 
hibit the  execution  of  such  trusts,  even 
though  the  act  of  incorporation  may  have 
for  its  main  objects  mere  civil  and  muni- 
cipal government,  and  regulation,  and 
powers.  If,  for  example,  the  testator  by 
his  present  Avill  had  de\  ised  certain  estate 
of  the  value  of  $1,000,000  for  the  purpose 
of  applying  the  income  thereof  to  supply- 
ing the  city  of  Philadelphia  with  good  and 
wholesome  water  for  the  uses  of  its  citi- 
zens, from  the  Kiver  Schuylkill,  why, 
although  not  specificady  enumerated 
among  the  objects  of  the  charter,  would 
not  such  a  devise  upon  such  a  trust  have 
been  valid,  and  within  the  scope  of  the 
legitimate  purposes  of  tiie  corporation, 
and  the  corporation  cnpable  of  executing 
it  as  trustees  ?  "  The  learned  judge  fur- 
ther observes:  "Neither  is  tiiere  any 
positive  objection,  in  point  of  law,  to  a 
corporation  taking  property  upon  a  trust 
not  strictly  within  the  scope  of  the  direct 
purposes  of  the  institution,  but  collateral 
to  them."  See,  also,  24  How.  465,  supra. 
By  this  it  is  not  meant  that  a  corporation 
may  take  and  execute  trusts  for  objects 
"  utterly  dehors  the  purposes  of  the  incor- 
poration." 
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''  for  tlie  suppression  of  vice  and  immorality,  the  advancement  of 
the  pubHc  liealth  and  order,  and  the  promotion  of  trade,  industry, 
and  happiness."  Girard's  devise  was  to  the  city,  in  trust,  for  the 
establishment  of  a  college  for  the  education  and  support  of  indi- 
gent orphan  bogs.  This  presented  the  inquiry  whether  the  cor- 
poration was  capable  of  taking  real  and  personal  estate  in  trust 
and  of  executing  the  trust,  and  the  affirmative  of  both  proposi- 
tions was  adjudged. 

§  569.  (430)  The  McDonough  Will  Case  affords  an  interesting 
and  instructive  illustration  of  the  foregoing  principles.  John 
McDonough  died  in  New  Orleans,  and,  by  will,  gave  a  large 
amount  of  real  and  personal  property  to  the  city  of  New  Orleans 
(his  adopted  residence)  and  to  the  city  of  Baltimore  (his  native 
place),  and  their  successors  forever,  with  a  prohibition  against 
any  alienation  or  division  of  the  real  estate,  under  penalty  of 
forfeiture.  This  devise  was  made  for  the  purpose  of  ^'  educating 
the  poor,  without  the  cost  of  a  cent  to  them,  in  the  cities  of  New 
Orleans  and  Baltimore,  and  their  respective  suburbs."  The  estate 
thus  devised  was  to  be  managed  by  six  agents,  three  to  be  se- 
lected annually  by  each  city  ;  and  the  municipal  authorities  were, 
by  the  will,  excluded  from  the  management  of  the  estate  or  the 
application  of  its  revenues.  By  the  civil  code  of  Louisiana,  cor- 
porations created  by  law  are  permitted  to  possess  an  estate, 
receive  donations  and  legacies,  make  valid  contracts,  and  manage 
their  own  business  ;  and  the  city  of  New  Orleans  was,  by  statute, 
authorized  and  required  to  establish  puhlic  schools  for  gratuitous 
education,  etc.  The  city  of  Baltimore  was  authorized,  by  stat- 
ute, to  establish  puhlic  schools,  and  to  receive  property  in  trust, 
and  to  control  and  exercise  the  trust  for  any  of  its  general  corpo- 
rate purposes,  including  educational  and  charitable  purposes  of 
au}^  description,  within  its  limits.  This  will  was  contested  by 
the  heirs.  It  was  held  by  the  Supreme  Court  of  the  United 
States  that  these  cities,  under  the  powers  conferred  upon  them, 
had  the  right  to  receive  this  devise,  and  that  the  will  was  valid. 
It  was  also  held  that  under  the  Louisiana  code  (C.  C.  2020),  the 
prohibition  against  alienation  did  not  invalidate  the  will.^ 

1  McT)onon<ih  Will  Case,  15  How.  Supreme  Court  of  Louisiana.  Mr.  Chief 
(U.S.)  307,  ISGo.  The  same  will  was  Justice  ^f.^r/s,  in  dclivorinp  the  opinion  of 
previously  adjudged  to  be  valid  by  tlie     the  state  court,  sustaining  McDonough'a 
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§  570.  (440)  The  subject  again  underwent  a  full  examination 
in  the  McMicken  Will  Case,  reported  under  the  name  of  Perin  v. 
Carey.^  Charles  McMicken  devised  and  bequeathed  a  large 
amount  of  real  and  personal  property,  "  to  the  city  of  Cincinnati 
and  its  successors,  in  trust,  for  the  purpose  of  building,  establish- 
ing, and  maintaining  two  colleges  for  the  education  of  boys  and 
girls ;  and  if  there  shall  remain  a  sufficient  surplus  of  funds,  the 
same  to  be  applied  to  the  support  of  poor  white  male  and  female 
orphans."  By  the  will,  the  city  is  directed  to  make  and  establish 
all  necessary  regulations,  and  to  appoint  directors  to  the  institu- 
tion ;  and  it  is  prohibited  from  ever  selling  any  portion  of  the  real 
estate  devised,  or  any  which  the  city  should  purchase  for  the 
benefit  of  said  institution.  By  its  charter,  the  city  had  express 
power  given  it  to  acquire  and  hold  real  estate  for  the  legiti- 
mate objects  of  the  city.  There  was  nothing  in  the  charter  or 
statutes  of  the  state  prohibiting  the  city  from  taking  and  admin- 
istering charitable  trusts.  The  court  decided  that  the  will  was 
valid ;  that  the  city,  as  a  corporation,  was  capable  of  taking  and 
administering  the  devises  and  bequests  for  the  charitable  uses 
specified ;  and  that  the  restraint  upon  alienation  created  no  per- 
petuity in  the  sense  forbidden  b}'  the  law. 

§  571.  (441)  By  the  will  of  Mr.  Bryan  Midlanphj  (founding 
a  charity  still  in  beneficent  operation),  he  devised  "one  third  of 
all  his  property,  real  and  personal,  to  the  city  of  St.  Louis  in  trust., 
to  be  and  constitute  a  fund  to  furnish  relief  to  all  poor  emigrants 
and  travellers  coming  to  St.  Louis  on  their  way,  hona  fide.,  to  settle 
in  the  West."  The  greater  part  of  his  estate,  valued  at  over 
^1,500,000,  consisted  of  lands  in  St.  Louis  County,  but  outside  of 

will,  says:  "That,  without  a  positive  under  the  direction  of  said  corporation,  to 
prohiVjition,  miinicii)al  corporations  in  the  relief  and  support  of  the  indigent  and 
Lonisinna  should  be  incapacitated  from  necessitous  poor  persons  wlio  may,  from 
receiving;  legacies  for  the  public  purposes  time  to  time,  reside  within  the  limits,  as 
of  health,  education,  and  charity,  seems  now  known,  of  the  twelfth  ward  of  said 
to  me  repugnant  to  all  sound  ideas  of  city,"  was  adjudged  void,  as  being  "too 
policy  and  to  the  reason  of  the  law."  vague  and  indefinite,  and  too  difficult  of 
8  La.  An.  171,  185.3.  The  Girard  legacy  being  correctly  ascertained,  to  be  en- 
was  sustained  hy  the  same  court.  Girard  forced."  The  case  was  regarded  as  being 
Heirs  v.  New  Orleans,  2  La.  An.  898.  embraced  in  the  prior  decisions.  Tripp 
1  Perin  v.  Carey,  24  How.  645,  1860.  v.  Frazier,  4  Har.  &  Johns.  (Md.)  446; 
In  .,l/ar///<»r?r/ (where,  however,  the  statute  Dashiell  i'.  Attorney-General,  5  76.392; 
of  43  Elizabeth  is  not  in  force)  a  devise  C  lb.  1. 
to  the  city  of  Baltimore,  "  to.  be  applied, 
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the  city  limits.  It  was  held,  under  special  provisions  of  the  stat- 
ute and  charter  of  the  city,  that  the  city  corporation  had  the 
capacity  to  take,  and  that,  as  the  statute  concerning  wills  did  not 
prohibit  it,  it  could  take  by  devise  the  same  as  natural  persons. 
It  was  further  held  that  the  city  could  take  upon  the  trusts  men- 
tioned in  the  will,  and  could  execute  them  subject  to  the  control 
of  the  Court  of  Equity,  whose  jurisdiction  in  Missouri  was  con- 
sidered to  be  founded  not  upon  the  statute  of  43  Elizabeth,  but 
upon  the  common  law.^ 


§  572.  (442)  So  a  bequest  to  the  city  of  Philadelphia,  in  trust, 
to  purchase  a  lot  of  ground  in  the  city  or  neighborhood,  and  erect 
thereon  a  hospital  for  the  indigent,  blind,  and  lame,  and  to  apply 
the  income  of  the  remainder  to  the  comfort  and  accommodation 
of  as  many  of  such  persons  as  it  will  admit  of,  giving  preference 
to  persons  resident  in  Philadelphia  or  its  neighborhood,  is  valid, 
since  it  is  in  trust  for  objects  within  the  scope  of  the  corporate 
duties  of  the  city.^  Other  instances,  show'ing  the  capacity  of  pub- 
lic corporations  to  take  property  and  to  act  as  trustees,  are  given 
in  the  note.^ 


1  Chambers  v.  St.  Louis,  29  Mo.  543, 
1860. 

2  Maj'or,  etc.  of  Philadelphia  r.  Elliott, 
SRawle  (Pa.),  170. 

'■^  A  bequest  "  to  the  citizens  of  W.  to 
purcliasc  a^iVe  enfjine,"  was  regarded  as  a 
charitable  gift,  and  sustained,  the  court 
considering  the  name,  whether  to  the  cor- 
poration or  the  citizens  composing  it,  as 
immaterial,  and  that,  as  the  object  was 
meritorious,  the  testator's  intention  should 
be  allowed  to  take  efYect,  notwithstanding 
any  misnomer  or  other  defect  in  name  or 
form.  Wright  i-.  Linn,  9  Barr  ( Pa),  433  ; 
see  Kirk  v.  King,  3  7/<.  430  ;  Sciiool  Direc- 
tors V.  Dunkelbcrger,  6  Ih.  31.  As  to  name 
and  misnoiner,  see  autf,  sees.  179-181. 

In  I'eras  it  is  decided  that  a  bequest  to 
a  county  "  for  the  benefit  ofpuhlic  scliooh  " 
is  not  void  for  uncertainty,  and  that  it  is 
consistent  with  tlie  object  and  function  of 
tiie  corporation  whicii  may  take  and  ad- 
minister such  a  trust.  And  so  of  a  bequest 
for  the  benefit  of  iixllqciil  persons  residing 
in  tiie  county,  counties  being  charged  with 
tlie  duty  of  providing  for  the  sujiport  of 
tlie  poor.     Bell  County  i-.  Alexander,  22 


Texas,  350,  1858.  A  school  society  in 
Connertirut  is  a  corporation,  and  as  such  it 
is  held  that  it  may,  upon  well-settled  prin- 
ciples, take  a  devise  or  bequest  in  trust 
for  eclncationnl  purposes.  First  Congrega- 
tional Society,  etc.  v.  Atwater,  23  Conn. 
34,  1854.  Bequest  held  void  because  the 
" school  commissioners"  iMivneci  were  not  a 
corporate  body.  Janey's  Executor  v.  La- 
tane,  4  Leigh  (Va.),  327,  1833. 

A  devise  to  a  town  of  property  "  to 
be  used  by  the  town  in  repairing  its  hiiih- 
icaysand  bridiji's  j-early,"  being  in  its  cliar- 
acter  both  public  and  charitable,  is  valid, 
not  only  by  a  special  statute  in  Connrcticut, 
but  also,  it  would  seem,  without  the  aid 
of  any  special  enactment.  Ilamden  r. 
Rice,  24  Conn.  350,  1856  ;  Cogshall  v.  Pel- 
ton,  7  Johns.  (N.  Y.)  Ch.  292  (bequest 
to  erect  town-hovise).  See  also  Attorney- 
General  I'.  Shrewsbury,  0  Beav.  220.  In 
Ohio,  "  gifts,  grants,  and  devises  to  the 
poor  of  any  township"  are  by  statute 
(Swan's  Stat.  637)  "good  and  valid  in 
law  "  when  mai]e dircrtli/  to  the  poor;  and 
they  are  held  to  be  good  when  made  to  a 
trustee,  in  trust  for  tiie  poor  of  a  township. 
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§  573.  (443)  But  municipal  corporations  cannot,  for  the  same 
reasons  applicable  to  ordinary  corporations  aggregate,  hold  lands 
in  trust  for  any  object  or  matter  foreign  to  the  purpose  for  which 
they  are  created,  and  in  which  they  have  no  interest.^  Thus, 
while  the  supervisors  of  a  county^  who  are  made,  by  statute, 
a  corporation  for  special  purposes,  may  take  by  grant  a  parcel 
of  land  in  trust  that  they  should  erect  a  court-house  and  jail, 
these  being  county  purposes,  they  cannot  be  seized  as  trustees 
for  tlie  use  of  an  individual,  or  in  trust  for  building  a  church  or 
school-house  for  the  use  of  the  inhabitants  of  a  particular  town 
in  the  county.'^  So  a  corporation,  with  authority' to  establisli,  in 
a  designated  town,  an  institution  "  for  the  instruction  of  youth," 
cannot  be  a  trustee  under  a  will  or  grant  to  hold  funds  and  pay 
over  the  income  thereof  for  the  support  of  missionaries.^ 


Urmey's  Executor  v.  Wooden,  1  Ohio  St. 
IGO,  1853.  Bequest  "  to  the  orphans  "  of  a 
municipal  corporation  sustained.  Suc- 
cession of,  etc.,  2  Kob.  (La.)  438.  In  In- 
diana, the  statute  of  43  Elizabeth,  ch.  iv. 
is  in  force  (McCord  v.  Ochiltree,  8  Blackf. 
15),  and  a  devise  of  real  property  in  a 
town  in  that  state  to  be  "  Jorever  appro- 
priated to  the  education  of children 

of  this  town,"  is  within  that  statute,  and 
valid,  and  trustees  will  be  appointed  by 
the  court  to  manage  the  trust,  llichmond 
V.  State,  5  Ind.  334,  1854. 

1  riowd.  103;  1  Kyd  on  Corp.  72. 
Howe,  in  re,  1  Paige  (N.  Y.),  214,  1828; 
Trustees  v.  Peaslee,  15  N.  H.  317,  331 ; 
Farmers'  Loan,  etc.  Co.  v.  Carroll,  5 
Barb.  (N.  Y.)  613;  Ilornbeck  v.  West- 
brook,  9  Johns.  (N.  y.)  73  ;  Nortli  Hemp- 
stead V.  Hempstead,  2  Wend  (N.  Y.)  109  ; 
Coggeshall  v.  New  Ilochelle  (legacy  for 
town-house),  7  Johns.  (N.  Y.)  Ch.  292; 
Sloan  V.  McConahy,  4  Ohio,  157. 

2  Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 
422  ;  see,  also,  Jackson  v.  Cory,  8  Johns. 
(N.  Y.)  385. 

"  Our  laws  are  full  of  instances  of  per- 
sons clothed  witii  corporate  powers  for 
certain  special  purposes.  The  loan  offi- 
cers of  a  county  are  a  corporation  ;  and 
could  they,  as  such,  receive  a  grant  of 
land  for  the  use  of  a  town  or  of  a  cliurch  ? 
Certainly  not.  Nor  can  the  supervisors 
of  Oneida  County  take  a  grant  of  land  for 
the  use  of  the  town  of  Rome.  Such  a 
grant  must  be  deemed  void  upon  every 
principle,  whether  we  consider  the  special 


and  defined  objects  of  a  corporate  capa- 
city in  the  board  of  supervisors  ;  whether 
we  consider  the  power  given  them  by 
statute  to  take  conveyances  of  land  for 
the  use  of  the  county ;  or,  lastly,  whether 
we  refer  to  tlie  incapacity  of  all  corpora- 
tions to  hold  lands  in  trust  for  any  other 
object  than  that  for  which  the  corporation 
was  created.  Whether  the  Court  of 
Equity  would  or  would  not  prevent  the 
trust  as  to  the  inhabitants  of  Rome  from 
failing  for  want  of  a  trustee  is  not  a 
question  for  a  court  of  law  (in  an  action 
of  ejectment)  to  decide."  Per  Curiam,  in 
Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 
422,  1811.  Legislature  or  chancery  may, 
in  proper  cases,appoint  trustees.  Bryant  v. 
McCandless,  7  Ohio,  Part  2,  135 ;  Chapin 
V.  School  District,  35  N.  H.  445  ;  Girard 
Will  Case,  2  How.  127  ;  Shotwell  v.  Mott, 
2  Sandf.  (N.  Y.)  Ch.  46.  It  was  said  by 
Mr.  Justice  Story,  in  Vidal  v.  Mayor,  etc. 
of  Philadelphia,  2  How.  (U.  S.)  128,  that 
there  is  "  no  positive  objection  in  point 
of  law  to  a  corporation  taking  property 
upon  a  trust  not  strictly  within  the  scope 
of  its  institution,  but  collateral  to  it ;  nay, 
for  the  benefit  of  a  stranger  or  another 
corporation."  See  also,  Perin  v.  Carey, 
24  How.  465,  1860,  per  Wayne,  J.  But 
Chancellor  Kent,  in  stating  that  a  corpor- 
ation may  be  a  trustee,  adds:  "And  at 
this  day,  the  only  reasonable  limitation  is, 
that  it  cannot  be  seized  of  land  in  trust 
for  purposes  foreign  to  its  institution."  2 
Kent  Com.  280. 

3  Trustees  v.  Peaslee,  15  N.  H.  317, 
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§  574.  (444)  Whether  a  munici[);il  corporation,  with  power  to 
purchase  and  hold  real  estate  for  certain  purposes,  has  acf^uired 
and  is  holding  such  property  for  other  purposes  is  a  question 
which  can  only  be  detennined  in  a  proceeding  instituted  at  the 
instance  of  the  state.  If  there  is  capacity  to  purchase,  the  deed  to 
the  corporation  divests  the  estate  of  the  grantor,  and  there  is  a 
complete  sale  ;  and  whether  the  corporation,  in  purchasing,  ex- 
ceeds its  power  is  a  question  between  it  and  the  state,  and  does 
not  concern  the  vendor  or  others.^ 


§  575.  (445)    Municipal  corporations  possess  the  ineideiital  or 
implied  right  to  alienate  or  dispose  of  the  property,  real  or  per- 


1844.  But  towns  in  New  Hampshire,  it 
has  been  decided,  may  legally  hold  lands 
in  trust  for  the  support  of  religion  within 
their  limits.  The  Dublin  Case,  38  N. 
H.  450,  185'J.  "  Sucii  instances,"  says 
Peril'!/,  C.  J.,  giving  the  judgment  of  the 
court  (//).  p.  577),  "  are,  it  is  believed,  very 
numerous  in  this  state  .  .  .  Under  our 
constitution,  no  one  can  entertain  a  doubt 
that  to  maintain  the  institutions  of  relig- 
ion is  an  object  quite  consistent  with  the 
general  purpose  for  which  towns  are 
created,  and  that  towns  have  at  least  an 
indirect  interest  in  promoting  religion 
within  their  limits."  Cases  and  text  cited. 
Sargent  v.  Cornish,  54  N.  II.  18,  1873. 
In  this  case,  it  was  held,  municipal  corpo- 
rations, in  Aew  Ilampshire,  n)ay  take  and 
hold  property  intrust  for  any  purpose  not 
foreign  to  their  institution  nor  incompati- 
ble with  tiie  objects  of  their  organization. 
A  town  is  capable  of  receiving  by  bequest 
and  holding  in  trust  a  sum  of  money,  the 
income  of  wiiich  shall  be  invested  j'early 
in  the  purc4iase  and  use  for  display  of 
United  States  flags.  Altliougli  caj)able 
of  holding  such  fund  for  the  purpose  desig- 
nated, a  town  has  not  the  power  of  rais- 
ing money  by  taxation  for  the  purpose  of 
executing  the  trust.  Wiiere  a  testator 
bequeathed  a  sum  of  money  to  a  town 
"  on  condition  tliat  the  same  be  accepted, 
and  invested  by  said  town  so  as  to  yield 
an  income  of  not  less  than  six  per  centum 
per  annum,  wliieh  income  shall  be  invest- 
ed early  in  '  United  States  flags '  to  be 
used  within  the  said  town  on  all  proper 
occasions,"  with  provision  for  a  forfeiture 
of  the  legacy  in  case  the  town  should  omit 


to  fulfil  the  condition,  —  Held,  that  tiie 
town  might  properly  expend  a  reasonable 
portion  of  the  income  of  tiie  fund  in  tlie 
purchase  and  erection  of  flagstaffs,  ropes, 
halliards,  and  otiier  necessary  parapher- 
nalia.   Ih. 

As  towns  in  Massachusetts  were  liable, 
by  statute,  under  a  penalty',  for  neglect  to 
support  schools  (ante,  sec.  28),  and  as  ;<ar- 
ishes  (organizations  created  for  parocliial 
or  religious  purposes)  woy  legally  estab- 
lish schools  and  raise  taxes  to  maintain 
them,  thougli  not  required  to  do  so  under 
a  penalty  for  neglect,  as  towns  are,  it  was 
decided  by  tlie  Supreme  Court  of  that 
state,  that  a  parish,  as  well  as  a  town,  was 
capable  of  taking  and  holding  a  devise  of 
real  estate,  "  to  be  applied  for  the  use  of 
schools."  Parisli  in  Sutton  v.  Cole,  3 
rick.  (Mass.)  232, 1825.  In  this  case  the 
court  seemed  to  be  of  opinion  that  such 
corporations  could  not  take  or  hold  real 
property  for  purposes  ichoUii  foreign  to  the 
specific  objects  for  which  they  were 
created. 

^  Chambers  v.  St.  Louis  (Mullanphy's 
devise  to  city  of  St.  Louis),  20  Mo.  543, 
577,  1860;  Land  ;•.  Hoffman,  50  Mo.  243, 
1872;  s.  c.  12  Am.  Law  Keg.  (N.  S.) 
March,  1873,  p.  143,  and  Mr.  Johnson's 
note;  Smith  v.  Sheeley,  12  Wall.  35; 
Myers  v.  Croll,  13  Wall.  291 ;  s.  c.  11 
Am.  Law.  Reg.  (N.  S.)  308;  Goundie  v. 
Water  Company,  7  Pa.  St.  233,  1847 ,-. 
Leazure  v.  Hillegas,  7  Serg.  &  Rawlc  (Pa.), 
313,  320,  1821  ;  Davison  College  v.  Cham- 
bers' Executors,  3  Jones  Eq.  (N.  C.)  25-'J, 
258,  prr  Pearson,  J.  A  corporation  can- 
not hold  property  in  violation  of  its  char 
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sonal,  of  the  corporation,  of  a  private  nature,  unless  restrained 
by  charter  or  statute  ;  they  cannot,  of  course,  dispose  of  property 
of  a  public  nature,  in  violation  of  the  trusts  upon  which  it  is  held, 
nor  of  the  public  squares,  streets,  or  commons. ^     The  distinction 


ter,  nor  can  it  take  it  in  violation  of  its 
charter  by  an  act  of  the  law.  lb.  See  Bank, 
etc.  r.  Niles,  1  Doug.  (Mich.)  401;  The 
Banks  v.  Poitiaux,  3  Rand.  (Va.)  13G; 
Martin  v.  Bank,  15  Ahi.  587  ;  Baird  v. 
Bank,  11  Serg.  and  Kawle  (Pa.),  411; 
Angell  &  Ames  Corp.  sees.  152,  153. 
"If  a  corporation  be  forbidden  by  its 
charter  to  purchase  or  take  land,  a  deed 
made  to  it  would  be  void."  lb. ;  Leazure 
V.  Ilillcgas,  7  Serg.  &,  Kawle  (Pa.),  313. 
A  deed  of  real  estate  was  made  by  Betsy 
Flaijg  to  the  town  of  Worcester,  in  con- 
sideration of  five  dollars  (nominal),  and 
tliat  the  town  should  support  her  (she 
being  lawfully  settled  in  the  town)  while 
single.  The  court,  without  deciding  that 
the  acceptance  of  a  deed  by  the  ofli- 
ccrs  of  the  town,  the  consideration  of 
which  imposes  upon  the  inhabitants  any 
e.xpense  or  burden,  would  create  a  bind- 
ing contract  on  the  part  of  the  town,  or 
that  the  grantor  might  not  avoid  a  deed, 
of  which  such  obligation  was  the  only 
consideration,  held  that  the  town,  on  the 
delivery  of  the  deed  to  it,  became  seized 
of  the  estate,  could  maintain  ejectment 
against  a  disseizor,  and  that  the  deed 
would  remain  good  until  avoided  by  the 
grantor,  or  by  some  one  in  privity  of 
estate.  Inhabitants  of  Worcester  v.  Ea- 
ton, 13  Mass.  371,  1816.  The  court  s.iy 
(lb.  p.  378),  "  Whether  the  inhabitants  of 
a  town  can  be  assessed  to  raise  money  to 
purchase  lands  to  be  used  for  any  other 
purpose  than  the  execution  of  some  law- 
ful requisition,  is  a  different  question." 
Text  approved.  Commonwealth  v.  Wil- 
der, 127  Mass,  1 ;  Mathews  v.  Alexan- 
dria, 08  Mo.  115;  Parish  of  Plaquemines 
V.  Foulhouze,  30  La.  An.  04. 

1  Kyd,  108  ;  Smith  v.  Barrett,  1  Siderf. 
162 ;  2  Kent  Com.  281 ;  Reynolds  v.  Stark 
County,  6  Ohio  204,  1831 ;  Augusta  v. 
Perkins,  3  B.  Mon.  (Ky.)  437  ;  Colchester 
V.  Lowton,  1  Vesey  &  Beame,  226  ;  Alvez 
V.  Henderson,  16  B.  Mon.  fKy.)  131,  168, 
18.55;  Bowlin  v.  Furman,  28  Mo.  427; 
Kennedy  i;.  Covington,  8  Dana  (Ky.)  50  ; 
Newark  «.  EUiott,  5  Ohio  St.  113,1855; 


Ransom  v.  Boal,  29  Iowa,  08, 1870 ;  Angell 
&  Ames  Corp.  sec.  187 ;  Sill  v.  Lansing- 
burg  (conveyance  of  public  square  void), 
16  Barb.  (N.  Y.)  107;  Knox  County  v. 
McComb,  19  Ohio  St.  320 ;  Philadelphia 
V.  Railroad  Company,  58  Pa.  St.  253 ; 
HoUiday  v.  Frisbie,  15  Cal.  030,  1860  ; 
ante,  sec.  475.  Text  approved,  Shan- 
non y.  0'Boyle,51  Ind.  565,  1876;  Ma- 
thews r.  Alexandria,  68  Mo.  115  ;  Lord  v. 
Oconto,  47  Wis.  386.  Ante,  sec.  475.  Sup- 
ervisors V.  Patterson,  56  111.  Ill,  1870; 
post,  ch.  xxii.  Board  of  supervisors  not 
entitled  to  extra  pay  for  selling,  in  pursu- 
ance of  a  statute,  the  stock  owned  by  a 
county  as  a  railroad  corporation.  An- 
drews I'.  Pratt,  44  Cal.  309,  1872. 

A  corporation  may  alien  land  held  by 
it  in  fee  simple,  though  purchased  for  the 
use  of  a  common.  Beach  v.  Haynes,  12 
Vt.  15,  1840.  But  not  if  after  its  pur- 
chase it  has  dedicated  it  to  the  public. 
State  V.  Woodward,  23  Vt.  92, 1850.  In  a 
contract  of  sale  of  land  to  a  county  was 
this  clause  :  That  the  party  of  the  first 
part  "  agrees  to  sell  to  the  said  party  of  the 
second  part  (certain  described  property) 
for  court-house  and  other  county  build- 
ings." And  the  same  clause  was  con- 
tained in  the  deed  to  the  county.  Held, 
those  words  did  not  operate  in  anywise 
to  limit  or  restrain  the  power  of  alien- 
ation by  the  proper  county  authorities. 
Board  v.  Patterson,  56  111.  Ill,  1870. 

Where  an  act  of  tlie  legislature  confers 
upon  a  corporation  the  powlr  to  sell  cer- 
tain property  originally  donated  by  the 
state  to  the  corporation,  and  enumerates 
the  objects  for  which  such  sale  may  be 
made,  it  is  not  competent  for  the  corpora- 
tion to  dedicate  such  property  to  the  pub- 
lic use  of  the  citizens.  Wright  v.  Victoria, 
4  Texas,  375. 

Mr.  Grant,  after  an  e-xamination  of 
the  English  authorities,  observes  that 
"  no  decision  of  the  common-law  courts, 
directly  in  point,  can  be  found,  laying 
down  the  law  to  be  that  to  alien  its  real 
property  at  pleasure  is  incident  to  a  cor- 
poration."    Grant,  129,  134.     But  in  this 
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is  between  property  which  a  corporation  may  own  the  same  as 
a  natural  person  and  that  which  it  liolds  in  general  or  special 
trust.  The  rights  of  the  corporation  as  a  property-holder  are 
distinct  from  the  leghlative  rights  of  the  corporation  :  the  corpo- 
ration may  alien  its  private  property,  but  it  cannot  (as  elsewhere 
shown)  cede  away  the  power  of  municipal  control. 

§  576.  (44G)  In  some  of  the  states  it  is  held  that  the  private 
property  of  municipal  corporations,  that  is,  such  as  they  own  for 
jnofit,  and  charged  with  no  public  trusts  or  uses,  may  he  sold  on 
execution  against  them.^      In  other  states,  either  by  statute  or 


country  there  can  be  no  doubt  as  to  the 
general  implied  (utthoriti/  uf  corporations, 
unless  restrained,  to  dispose  of  propriiij  of 
a  private  nature.  Newark  v.  Elliott,  5 
Ohio  St.  113;  2  Washb.  Keal  Prop.  588 
{2d  edition),  top.  The  EngHsh  Municipal 
Corporations  Act  of  18:55  imposes  certain 
specific  restraints  on  tlie  right  of  munici- 
pal corporations  to  alien,  mortgage,  or 
lease  tlieir  real  property.  5  and  G  Will. 
I\^  ch.  lx.xvi.  sec.  \)i;  Grant  Corp.  140; 
jiost,  ch.  XX ii. 

A  condition  annexed  to  a  grant  of  land 
in  fee-simple  by  a  city  corporation  may, 
as  in  the  case  of  similar  conditions  in  the 
deed  of  an  individual,  be  dispensed  with 
or  waived  by  the  grantor,  and  this  as  well 
by  acts  as  by  exjiress  agreement ;  and 
when  once  dispensed  with  or  waived,  it 
is  gone  forever.  Siiaron  Iron  Com[)any  v. 
Erie,  41  Pa.  St.  341,  1861.  As  to  breach 
of  condition  in  a  deed  of  land  to  be  used 
only  as  a  place  for  a  loivn  house.  French 
V.  Quincy,  3  Allen  (Mass.),  9.  A  muni- 
cipal corporation,  liaving  by  its  charter 
full  power  to  purchase,  hold,  and  convey 
lands,  recoiveil,  for  a  valuable  considera- 
tion, a  deed  of  a  parcel  of  land  containing 
one  acre,  "for  the  use  of  the  said  ton-ii,"  for 
the  purposes  mentioned  in  the  deed.  The  deed 
then  states,  in  substance,  that  it  is  con- 
veyed for  a  court-house  and  jail  to  be 
erected  and  kept  thereon,  with  a  proviso 
that  if  it  ceased  to  be  useil  for  such  pur- 
poses, the  property  was  to  re-vest  in  the 
grantor.  While  the  land  was  used  by  the 
town  for  the  specified  purposes,  the  title 
was  held  to  be  in  the  town,  and  it  was 
held  that  the  grantor  could  not  inter- 
fere  to   prevent    the  town  from   leasing 


portions  of  the  tract  not  needed  for  the 
purposes  specially  named  in  the  deed. 
The  court  was  of  opinion  that  the  true 
construction  of  the  grant  was  that,  while 
the  condition  on  which  the  corporation 
held  the  lot  was  not  broken,  they  had  full 
dominion  over  it,  and  might  use  it  as  they 
saw  fit.  Boiling  v.  Petersburg,  8  Leigh 
(Va.  1,224,  1837. 

See  chapters  on  Streets  and  Dedica- 
tion, post. 

1  Ilolliday  v.  Frisbie,  15  Cal.  630, 1860 ; 
Davenport  v.  Insurance  Co.,  17  Iowa, 
270;  Louisville  I'.  Commonwealth  (as  to 
public  and  private  property'),  1  Duvall 
(Ky.),  2U5;  Brown  r.  Gates,  15  W.  Va. 
131,  approving  text.  It  seems  that  a  mu- 
nicipal corporation  may  sometimes  own 
some  description  of  projjcrty ,  or  have  debts 
of  a  strictly  private  nature  due  it,  which 
are  subject  to  levy,  and  to  the  lien  of  such 
writ  or  garnishment.  Jb.  It  has  been 
held  that  a  place  of  traffic  called  a  market 
bazaar,  owned  by  a  municipal  corporation, 
for  the  sale  of  merchandise,  from  which  the 
sale  of  fresh  meats,  fish,  and  vegetables  was 
excluded,  and  which  had  been  rented  out 
by  the  corporation  for  a  term  of  years,  is 
not  such  a  market  as  is  protected  from 
execution  ;  and  no  authority  having  been 
given  by  the  legislature  to  establish  such 
a  bazaar,  it  is  subject  to  levy  and 
sale.  New  Orleans  v.  Morris,  3  Woods. 
C.  C.  103,  Billim/s,  J. ;  ante,  sec.  100 
and  note ;  New  Orleans  v.  Insurance 
Co.  23  La.  An.  61,  1871.  Further,  see 
chapters  on  Dedication  and  Mandamus, 
post.  And  an  act  of  the  legislature  of 
the  state,  granting  to  a  state  certain  real 
property  within  its  limits,  with  a  proviso 
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on  general  principles,  it  is  declared  that  judgments  against  muni- 
cipal corporations  cannot  be  enforced  by  ordinary  writs  of  execu- 
tion, and  that  the  remedy  of  the  creditor  is  by  mandamus  to 
compel  payment,  or  the  levy  of  a  tax  for  that  purpose.  Questions 
of  this  kind  are  influenced  much  by  local  legislation. ^  On  prin- 
ciple, in  the  absence  of  statutable  provision,  it  would  seem  to  be 
a  sound  view  to  hold  that  the  right  to  contract  and  the  power  to 
be  sued  gives  the  creditors  a  right  to  recover  judgments ;  that 
judgments  should  be  enforceable  by  execution  against  the  strictly 
private  property  of  the  corporation,  but  not  any  against  property 
owned  or  used  by  the  corporation  for  public  purposes,  such  as 
public  buildings,  hospitals,  and  cemeteries,  fire-engines  and  appa- 
ratus, water-works,  and  the  like  ;  and  that  judgments  should  not 
be  deemed  liens  upon  real  property  except  when  it  may  be  taken 
in  execution.2  Outside  of  the  New  England  States  the  creditors 
of  a  municipal  corporation  cannot  resort,  for  the  purpose  of  mak- 
ing their  debts,  to  the  private  property  of  the  inhabitants.^     The 


in  the  act  that  the  city  shall  pay  into  the 
state  treasury,  within  twenty  days  after 
their  receipt,  twenty-five  per  cent  of  all 
moneys  arising  from  tlie  sale  or  otlier  dis- 
position of  the  property,  gives  to  the  city 
an  absolute  interest,  qualified  by  no  condi- 
tions or  trusts  attaching  to  the  property, 
and  subject  to  no  specific  uses,  and  hence 
tlie  property  may  be  levied  on  and  sold 
under  execution.  HoUiday  v.  Frisbie, 
above  cited. 

In  Foster  v.  Fowler,  GO  Pa.  St.  27, 
1868,  tlie  corporation  known  as  tlie  Mo- 
nongahela  Water  Company,  empowered 
to  introduce  water  into  a  city  for  the  use 
of  the  inhabitants,  was  held  to  be  a  public 
corporation  ;  and  on  principles  recognized 
in  Pennsijiriinia  it  was  held  that  its 
buildings  ami  property,  necessary  to  carry 
on  its  operations,  could  not  be  seized  and 
sold  on  execution,  or  be  subjected  to  a 
nieclianic's  lien.  See  also  Winslow  v. 
Commrs.  etc.  of  County,  G4  Nortli  Car. 
218,  1870.  Judgment  against  county 
wliich  has  no  private  property  must  be 
enforced  by  mandamus  and  not  by  execu- 
tion. Gooch  V.  Gregory,  05  North  Car. 
142. 

1  Crane  w.  Fond  du  Lac,  16  Wis.  106, 
1862 ;  Chicago  v.  Halsey.  25  111.  595, 1861 ; 
Olney  v.  Harvey,  50  111.  453 ;  Elrod   v. 


Bernadotte,  53  111.  368 ;  Bloomington  v. 
Brokaw,  77  111.  194,  197,  1875;  Cairo 
V.  Allen,  3  111.  App.  398  ;  Morrison  v.  Hink- 
6on,  87  111.  587 ;  Klein  v.  New  Orleans, 
99  U.  S.  149;  Curry  v.  Savannali,  Ga. 
1879;  s.  c.  21  Alb.  L.  J.  34;  Common- 
wealth V.  Allegheny  County,  37  Pa.  St. 
277,  290 ;  Commonwealth  i:  Perkins,  43 
Pa.  St.  400 ;  State  v.  Milwaukee,  20  Wis. 
87;  State  v.  Beloit,  lb.  79,  1865;  infra, 
sec.  850. 

2  Scliaffer  v.  Cadwallader,  36  Pa.  St. 
126,  1860;  State  v.  Tiederman,  69  Mo. 
300,  approving  text;  Davenport  v.  Insur- 
ance Co.,  above  cited  ;  President,  etc.  v. 
Indianapolis,  12  Ind.  620  ;  Lamb  v.  Shays, 
14  Iowa,  567  ;  Brown  i'.  Gates,  15  W.  Va. 
131 ;  Cole  v.  Green,  25  111.  104 ;  Green  v. 
Marks,  24  111.  221.  Unless  the  right  be 
given  by  statute,  a  mechanic's  lien  cannot 
be  enforced  against  the  real  estate  of  a 
municipal  corporation  lield  for  public  use. 
Leonard  v.  Brooklyn,  71  N.  Y.  498,  1877  ; 
post,  chapter  on  Mandamus. 

3  Homer  v.  Coffey,  25  Miss.  (3  Cush.) 
434,  1853.  The  court  refused  to  follow 
the  doctrine  laid  down  in  Beardsley  v. 
Smitli,  10  Conn.  368;  s.  p.  Miller  v.  Mc- 
Williams,  50  Ala.  427,  1874  ;  s.  c.  20  Am. 
Rep.  297  ;  post,  ch.  xx. 

As  to  exemption  of  municipal  revernies 
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indebtedness  of  a  city  is  conclusively  established  by  a  judgment 
recovered  against  it  in  a  court  of  competent  jurisdiction  ;  and  in 
enforcing  payment  by  mandamus^  the  plaintiff  is  not  restricted  to 
any  particular  j)roperty  or  revenues,  or  subject  to  any  conditions, 
unless  such  judgment  or  the  statute  so  provides.^ 

§  577.  Property  owned  by  a  municipal  corporation  and  used 
fur  public  purposes  cannot  be  sold  by  virtue  of  an  execution 
issued  on  a  judgment  rendered  against  the  corporation.  As  one 
of  the  results  of  this  general  rule,  there  can  be  no  mechanic  s 
lien  against  such  property.  Thus,  county  bridges,  school-houses, 
court-houses,  and  other  public  buildings  which  cannot  be  sold 
under  an  execution  cannot  be  sold  on  foreclosure  of  a  mechanic's 
lien :  it  is  only  such  property  as  can  be  sold  under  judicial  process 
that  is  subject  to  such  lien.  Laws  creating  liens  in  favor  of 
mechanics  are  enacted  with  reference  to  that  class  of  property 
which  may  be  so  sold.  The  only  remedy  afforded  mechanics 
is  to  obtain  judgment  against  municipal  corporations  and  then 
enforce  its  payment  by  mandamus;  were  it  otherwise,  there 
could  be  no  public  schools,  court-houses,  jails,  etc.^ 

§  578.  (447)  If  the  charter  or  constituent  act  of  the  corpora- 
tion prescribes  a  particular  mode  in  which  the  property  of  the  cor- 
poration shall  he  disposed  of,  that  mode  must  be  i^ursued.  This 
is  well  illustrated  in  an  interesting  and  important  series  of  adju- 
dications in  California  known  as  the  "  City  Slip  Cases,"  in  which, 
upon  the  most  sedate  and  deliberate  consideration,  it  was  repeat- 

from  judicial  seizure,  and  as  to  garnish-  Bouton  v.  Supervisors,  5  C.  L.  J.  105; 

vieiU  of  municipal  corporations,  see  ante,  Klein  v.  New  Orleans,  99  U.  S.  149  ;  Pla- 

secs.  100,  101.  quoniines   v.  Foulhouze,  30  La.  An.  64; 

1  United  States  v.  New  Orleans,  08  McKnifrht  v.  Parish  of  Grant,  80  La.  An. 
U.  S.  381.  361 ;  New  Orleans  v.  Morris,  3  Woods  C. 

2  Foster  v.  Fowler,  60  Pa.  St.  27,  18G8 ;  C.  103.  But  in  Louisimm  a  mechanic  was 
Winslow  V.  Comnirs  ,  64  North  Car.  218,  permitted  to  file  and  foreclose  a  lien  on  the 
1870;  Gooch  v.  Gregory,  65  North  Car.  buiidinjj  erected  for  a  jail ;  and  it  was  held 
142;  Olney  1-.  Harvey,  50  111.  453  ;  Elrod  i?.  that  the  jail  might  be  sold,  hut  nut  the 
Bernadotte,  53  III.  368 ;  Bloomington  v.  ground  on  wliich  it  stood.  McKnight  v. 
Brokaw,  77  111.  104  ;  Cairo  i'.  Allen,  3  111.  Parish  of  Grant,  30  La.  An.  3G1.  A  school- 
App.  398 ;  Morrison  v.  Hinkson,  87  111.  house  is  not  liable  to  levy  and  sale  on  ex- 
587;  Curry  v.  Savannah,  Ga.  1879;  s.  c.  ecution,  nor  can  the  insurance  money,  if 
21  Alb.  L.  J.  34;  Chadwick  v.  Colfa.x,  51  it  burns  down,  be  garnisheed  by  a  cred- 
lowa,  70 ;  Loring  v.  Small,  50  Iowa,  271  ;  itor.  Fleishel  v.  Higiitower,  02  Ga.  324. 
Board,  etc.  v.  Neidenberger,  78  111.  58 ;  See  Herman  on  Executions  for  additional 
Wilson  V.  Commrs.,  7  W.  &  S.  (Pa.)  197  ;  cases. 
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edly  held,  where  the  officers  of  the  city,  under  the  authority  of  a 
void  ordinance,  made  sales  of  real  estate  belonging  to  the  city, 
that  no  title  passed,  and  that  under  the  charter  of  the  city  (which 
required  sales  of  its  property  to  be  made  by  an  ordinance  adopted 
for  the  purpose,  after  advertisement  of  the  time,  place,  and  terms 
of  sale)  the  appropriation,  for  municipal  purposes,  of  the  proceeds 
of  the  sales,  while  it  would  impose  on  the  city  the  liability  to  pay 
back  to  the  purchasers  the  moneys  received  from  them,  would 
not  have  the  effect  to  ratify  the  sales, ^ 

§  579.  (448)  Where  property  charged  with  no  trusts  or  public 
uses  is  held  by  the  corporation  without  restriction  for  sale  or 
profit,  it  may  doubtless  mortgage  it  to  secure  any  debt  or  obli- 
gation that  it  has  the  power  to  create  or  enter  into.  The  power 
to  mortgage,  if  not  expressly  given  or  denied,  would  be  an 
incident  to  the  power  to  hold  and  dispose  of  property,  and  to 
make  contracts.^  Power  given  to  the  city  of  Memphis,  in  its 
charter,  "  to  hold  real,  personal,  or  mixed  property,"  and  "  to 
sell,  lease,  or  dispose  of  the  same  for  the  use  and  benefit  of  the 
city,"  was  held  by  the  Supreme  Court  of  Tennessee  to  confer, 
without  further  legislative  authority  and  by  necessary  implica- 
tion, the  power  upon  the  common  council  of  the  city  of  MemjDhis 
to  mortgage  a  large  tract  of  land  ceded  to  the  city  in  fee  by  the 
United  States,  l3'ing  within  the  corporate  limits,  to  secure  the 
payment  of  a  large  number  and  amount  of  bonds,  to  be  issued  by 
a  railroad  company  to  aid  in  the  construction  of  its  railroad,  the 
initial  point  of  which  was  on  the  bank  of  the  river  opposite  Mem- 
phis, the  court  regarding  this  as  a  proper  corporation  purpose, 
and  for  the  benefit  of  the  city.^  It  will  be  seen  that  here  was  no 
special  or  express  legislative  authority  to  the  citj-  to  aid  it  b}-  pledg- 

'  McCracken  v.  San  Francisco,  10  Cal.  See  ante,  eh.  xiv.  as  to  mode  of  con- 

591,  18W;  Grogan  y.  San   Francisco,  18  trading.      Mode   of  exercising  corporate 

Cal.  500,   1861 ;  Pieinental  v.   San  Fran-  powers.    Ante,  ch.  v. ;  lost,  ch.  xix  ;  infra, 

Cisco,  21  Cal.  351,  18G3.      In  these  cases  sec.  910. 

tlie  principles  stated  in  the  text  are  vindi-  -  As  to  power  to  mortgage  real  estate, 

cateil  with    cliaracteristic    clearness   and  Middleton    Bank   v.  Dubuque,  15  Iowa, 

striking  logical  force  in  ahle  and  interest-  304;   Braliam  v.  San  Jose,  24  Cal.  585; 

ing  opinions  of  Mr.  Chief  Justice  Field,  Gordon   v.  Preston,  1   Watts  (Pa.),  385; 

now  holding  a  seal  on  the  Supreme  Bench  Goodwin  v.  McGeliee,  15  Ala.  233,  1849. 

of  the  United  States.     See  also  Sattcriee  ^  Adams   v.    Railroad   Co.,   2   Coldw. 

r.  San  Francisco,  23  Cal.  214. 1863  ;  Herzo  (Tenn.)  645,  1866. 
»•   San  Francisco,  .33  Cal.  134,  1867 ;  ante, 
sees.  449,  450,  4G0 ;  post,  sec.  938. 
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ing  its  property  to  secure  bonds  issued  by  the  r.ailroad  companj'. 
Without  express  authority  the  city  could  not  liave  guaianteed 
the  bonds  of  the  company  ;  and  upon  tlie  accepted  cancjns  of  con- 
struction of  municipal  powers,  the  author  cannot  concur  with 
the  learned  court  in  the  doctrine  that  the  ordinary  clause  in  the 
charter,  giving  the  municipality  the  authority  to  take,  hold,  sell, 
and  dispose  of  property,  empowered  it  to  pledge  it  as  a  security 
for  the  bonds  or  debts  of  the  railway  company.^  Under  charter 
authority  to  make  all  contracts  which  they  may  deem  necessary 
for  the  welfare  of  the  city,  a  mayor  and  council  were  considered 
to  have  power  to  mortgage  the  city  water-works  to  secure  pay- 
ment of  bonds  lawfully  issued  for  the  construction  of  the  same. 
The  effect  of  various  provisions  of  the  charter  was  considered ; 
and  it  was  also  held  that  a  special  act  of  the  legislature,  provid- 
ing for  a  tax  and  sinking  fund  for  the  payment  of  such  bonds, 
did  not  affect  the  power,  under  the  charter,  to  mortgage.  Nor 
is  a  vote  of  the  citizens  made  necessary  to  the  exercise  of  the 
power  to  mortgage,  by  the  mere  fact  that  the  special  act  required 
such  a  vote  as  a  preliminary  to  the  issue  of  the  bonds.  The 
right  to  foreclosure,  on  breach  of  condition,  is  a  necessary  inci- 
dent to  the  mortgage.^ 

580.  (449)  It  is  undoubtedly  competent  for  the  legislature  to 
authorize  municipal  corporations  to  pass  an  ordinance,  providing, 
in  all  leases  of  corporate  property,  that  if  the  rent  remain  un- 
paid, the  corporation  may  terminate  the  lease  by  a  resolution  to 
that  effect,  in  which  case  equity  could  not,  at  least  ordinarily, 
relieve  against  the  forfeiture.  So  such  a  corporation  may,  by 
stipulation  in  the  lease,  provide  for  such  a  forfeiture,  but  in  this 
case  the  right  to  forfeit  owes  its  existence  to  the  convention  of 
the  parties  and  not  to  the  action  of  the  corporation  in  its  political 
or  legislative  capacity  ;  and  where  the  right  to  forfeit  rests  upon 
contract,  equity  may  relieve  against  it  the  same  as  if  the  contract 
was  made  between  private  individuals."^ 

1  See  a/i^c,  ch.  vi.  sec.  153  e^  SP7. ;  «;i/c,  owned    by   it,  instead   of   executing   its 

Bee.  471.  own.     Board  of  Conimrs.  v.  Day,  1!>  Ind. 

A  municipal  corporation  ha.s  tlie  power  400;  Sturgeon  v.  Board,  etc.,  G5  Ind.  302; 
to  receive,  as  p.ayee,  a  note  and  niortj,'age  Vanarsdall  v.  State,  Co  Ind.  176. 
for  a  debt  lawfully  due  to  such  corpora-  "  Adams  v.  Home,  69  Ga.  765.    Qucvre, 
tion,  and  it  has  tlie  right   to  execute  a  as  to  implitd  power  to  mortgage  water- 
note  and  mortgage  for  a  debt  lawfully  due  works. 

from  such  corporation.     And  it  may  as-  ^  Taylor   v.   Carondelot,   22  Mo.   105, 

sign  the   note  and  mortgage  of  another  1855,  wlierc  this  subject  is  very  ably  dis- 
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§  581.  (450)  Conveyances  of  real  estate  should,  in  general, 
be  executed  in  the  corporate  nayne  and  under  the  corporate  seal.^ 
If  the  constituent  act  or  charter  prescribes  the  conditions  upon 
which  the  conveyance  of  its  real  estate  shall  be  made  —  as,  for 
example,  if  it  requires  the  previous  consent  of  a  majority  of  the 
legal  voters — a  conveyance  without  such  consent  is  void.^  A  con- 
veyance of  real  estate,  regular  on  its  face,  and  under  the  corporate 
seal,  executed  by  a  municipal  corporation  having  the  power  to 
dispose  of  its  property,  will  be  presumed  to  have  been  executed 
in  pursuance  of  that  power,  and  hence  it  is  unnecessary  for  the 
grantee,  or  party  claiming  under  it,  to  produce  the  special  resolu- 
tion or  ordinance  authorizing  its  execution.^ 


cussed.  Tlie  dissenting  opinion  of  Leon- 
ard, J.,  in  tlie  special  case  in  judgment, 
probably  rests  upon  the  most  tenable 
ground.  See,  also,  Woodson  v.  Skinner 
(power  to  annul  sale),  22  Mo.  13;  State 
of  Maryland  v.  Railroad  Co.,  3  How.  (U. 
S.)  504. 

Poicer  to  lease.  Bush  v.  Whitney,  1 
Chip.  (Vt.)  369;  Angell  &  Ames,  sec. 
191 ;  Grant  Corp.  146 ;  Taylor  v.  Caronde- 
let,  22  Mo.  105.  Lease  valid,  though  it 
docs  not  use  precise  corporate  name.  Mc- 
Donald 1-.  Schneider,  27  Mo.  405.  No 
particular  language  essential.  Poole  v. 
Bentley,  12  East,  108.  Estoppel  of  lessee 
to  deny  title  of  corporation  lessor.  St. 
Louis  V.  Merton,  6  ISIo.  476. 

As  to  necessity  of  seal,  see  Index, 
Seat;  Pennington  v.  Tanier,  12  Queen's 
B.  1011 ;  Grant  Corp.  148;  ante,  chs.  viii. 
and  xiv. 

1  Kent  Com.  291.  As  to  name  and 
misnomer,  see  ante,  ch.  viii.;  also,  De 
Zeng  V.  Beckman,  2  Hill  (N.  Y.),  489, 
1842;  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  .543.  1800. 

"  In  general,  corporations  must  take 
and  ronvei/  their  lands  and  other  property 
in  the  same  manner  as  individuals,  the 
laws  relating  to  the  transfer  of  property 
being  equally  applicable  to  both."  Angell 
&  Ames  Corp.  sec.  103. 

2  Sill  V.  Lansingburg,  16  Barb.  (N. 
Y.)  107 ;  Middieton  Bank  v.  Dubuque,  15 
Iowa,  304.  In  Vermont,  the  selectmen  of 
the  several  towns  in  which  there  are 
glebe  lands  are  empowered  by  statute  to 
lease  them.  This  was  lield  to  be  tlie  ex- 
tent of  their  authority,  and  an  absolute 


conveyance  was  utterly  void,  neither  con- 
veying title  to  the  grantee  nor  affecting 
the  rights  of  the  town.  Bush  v.  Whitney, 
1  Chip.  (Vt.)  369,  1821. 

In  California  it  is  held  that  where  the 
legislature  authorizes  the  corporate  board 
of  a  city  to  convey  its  lands,  a  majority  of 
the  members  of  such  board  ma}'  make  the 
conveyance.  San  Diego  v.  S.  D.  &  L.  A. 
R.  R.  Co.,  44  Cal.  106,  1872. 

As  to  liability  on  covenants  of  warranty 
in  conveyances  of  real  estate,  to  which 
the  municipality  had  no  title  or  right  to 
convey.  Findler  v.  San  Francisco,  13 
Cal.  534. 

3  Jamison  v.  Fopiana,  43  Mo.  505, 
1860;  Swartz  v.  Page,  13  Mo.  603,  1850; 
Choquette  v.  Barada,  33  Mo.  249,  1862; 
Flint  V.  Clinton  County,  12  N.  H.  43.  See 
Hart  V.  Stone,  30  Conn.  94.  When  au- 
thorized by  statute  the  conveyance  need 
not  recite  the  authority  by  which  it  is 
made.  Henry  v.  Atkinson,  50  Mo.  266, 
1872. 

Conveyances  of  real  property  by  the 
officers  of  a  municipal  corporation  must 
be  made  by  virtue  of  a  special  authority 
for  that  purpose.  Merrill  v.  Burbank,  23 
Me.  538, 1844.  How  f/iven.  Clark  v.  Pratt, 
47  Me.  55 ;  Hascard  v.  Somamy,  Freem. 
504 ;  Grant  Corp.  146.  Pe(]uisites  and 
proof  of  corporate  convei/ances.  Osborn  v. 
Tunisi  1  Dutch.  (N.  J.)  633,  658;  Lovett 
V.  Steam,  etc.  Association,  6  Paige  (N. 
Y.),  54;  Hamilton  v.  Railroad  Co.,  9  Ind. 
359;  Middieton  Bank  w.  Dubuque  (deed 
by  mayor  pro  tempore),  19  Iowa,  467 ; 
Gourley  v.  Hawkins,  2  Iowa,  75. 

When    the    legislature    authorized    a 
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§  582.  (451)  A  town  cannot,  witliout  express  authority,  pass 
the. legal  title  to  lands  hy  a  vote,  and  when  conveyed  by  an  agent 
under  the  authority  of  a  vote,  regularly,  the  deed  should  be  in 
the  name  of  tlie  principal. ^  A  corporation  in  North  Carolina  was 
the  owner  of  the  land  on  which  the  town  was  laid  out;  and  be- 
tween Front  Street  and  the  water  of  the  sound  there  was  a  small 
strip  of  land.  After  the  town  was  laid  out,  the  corporation 
passed  this  ordinance :  Ordered,  That  for  the  future,  whatever 
small  strips  of  land  are  to  be  found  between  the  outward  line  of 
Front  Street  and  the  water  shall  be  the  property  of  the  person 
owning  the  front  lot  on  the  opposite  side  of  the  street."  In 
ejectment  by  the  corporation,  it  was  held  that  this  ordinance  did 
not  operate  as  a  deed  to  pass  the  title  :  first,  for  the  want  of  the 
seal  of  the  grantors;  second,  for  the  want  of  a  consideration  ;  and 
third,  for  the  want  of  deliver}-.  Not  only  so,  but  it  was  held  to 
be  so  obviously  defective  as  a  conveyance  as  not  to  give  the 
"  color  of  title  "  to  the  defendant,  necessary  (under  the  statute 
and  decisions  of  North  Carolina')  to  support  an  adverse  possession.^ 


board  exercising  the  corporate  author- 
ity of  a  city  to  convey  its  hinds  to  a  cor- 
poration, and  vested  sucli  board  with 
discretion  in  the  matter,  a  member 
of  sucli  board,  who  is  a  stockliolder  or 
director  in  the  corporation,  cannot  act 
officially  in  the  city  board  in  relation  to 
the  matter,  or  in  making  the  conveyance; 
and  if  he  does,  and  his  vote  or  signature 
to  the  deed  was  requisite  to  complete  the 
conve3"ance,  the  deed  will  be  set  aside  as 
a  cloud  on  the  title.  San  Diego  v.  S.  D. 
&  L.  A.  K.  R.  Co.,  44  Cal.  106,^1872. 

1  Cofran  v.  Cochran,  5  N.  H.  458, 
1831 ;  Coburn  v.  EUemwood,  4  N.  II.  'jy, 
102,  and  cases  cited.  As  to  title  under  a 
vote,  where  possession  is  taken,  see  Copp 
V.  Neal,  7  N.  H.  275,  278,  and  authorities 
cited.  In  Ward  v.  Bartliolomew,  6  Pick. 
(Mass.)  409,  it  was  held  that  a  convey- 
ance of  land  by  an  individual  as  an  agent 
of  the  commonwealth,  under  a  resolve 
authorizing  him  to  convey,  might  be  suf- 
ficient even  if  the  deed  was  executed  in 
the  name  of  the  agent.  And  in  Cofran  v. 
Cochran,  supra,  it  was  determined  that 
from  long  usage,  and  in  view  of  the  great 
public  mischief  which  would  be  produced 
by  a  contrary  holding,  land  might  be  con- 


veyed by  a  deed  in  the  name  of  a  duly 
authorized  agent  of  the  town.  This  de- 
cision is  expressly  put  upon  the  maxim 
"  Communis  error  facit  jus."  Special  legis- 
lative authority  to  certain  "trustees"  (de- 
clared to  be  a  body  corporate)  to  sell  a 
lot  is  well  executed  by  a  deed  in  which 
the  grantors  describe  themselves  properly 
as  the  "  trustees,"  and  then  sign  and  seal 
the  conveyance  in  their  individual  names. 
De  Zeng  v.  Beekman,  2  Hill  (X.  Y.),  489, 
1842. 

-  Beaufort  v.  Duncan,  1  Jones  (N.  C.) 
Law,  239,  1853.  But  a  release  by  a 
municipal  corporation  of  a  right  in  real 
property,  by  ordinance  and  not  by  deed, 
may  be  enforced  in  equity,  wiien  within 
the  scope  of  the  corporate  power,  and  the 
releasee  has  paid  the  consideration,  or 
entered  into  possession  and  made  valu- 
able improvements  on  the  faith  of  it. 
Grant  v.  Davenport,  IS  Iowa,  179,  obiter, 
per  Wriijht,  C.  J. 

Remedy  against  rollusire  aliennlions  of 
property  by  municipal  councils.  Post,  sec. 
UIO. 

Liahilily  of  municipal  corporation  ae 
an  owner  of  propertij.    Post,  ch.  xxiii. 
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CHAPTER    XVI. 


EMINENT  DOMAIN. 

§  583.  (452)  Among  the  important  powers  usually  conferred 
upon  municipal  corporations  and  deserving  separate  treatment,  is 
the  autliority  to  exercise,  by  delegation  from  the  legislature, 
the  right  of  eminent  domain ;  that  is,  compulsorily  to  take 
private  propert}',  on  making  compensation  in  the  prescribed 
mode,  for  designated  municipal  or  public  purposes.  In  this  chap- 
ter the  general  nature  of  the  power,  the  constitutional  restric- 
tions upon  it,  the  principles  which  govern  the  construction  and 
application  of  the  legislative  authority  necessary  to  its  existence 
and  exercise  by  public  agencies,  the  mode,  and  measure  of  com- 
pensation to  the  property-owner,  will  be  considered  with  special 
reference  to  the  power  and  the  purposes  for  which  it  is  commonly 
delegated  to  municipal  corporations.^ 

§  584.  (453)  Social  duties  and  obligations  are  paramount  to 
individual  rights  and  interests.  Private  rights  not  under  the 
shield  of  the  organic  law  must  yield  when  they  come  in  conflict 
with  public  necessity  or  the  general  good.  The  maxim,  Salus 
popuU  suprema  lex,  has  an  important  meaning  in  its  application 
to  private  rights,  and  in  limiting  the  absoluteness  of  any  possible 

•  In   the  tenth    chapter  of  the    valu-  the   time   wlien   compensation    is   to   lie 

able  work  of  Jiirltre  BfdMd  on  the  Law  made,    and    the    rules    to    measure    its 

of  Railways,  and  particularly  in  the  last  amount,  are   clearly  stated  and  fully  il- 

edition,    the  right  of  eminent  domain,  in  lustrated. 

connection  with  railways,  is  exhaustively  In  his  excellent  work  on  Constitutional 

treated,  and   may  be  usefully  consulted  Limitations,   ch.    xv.   Judge    Cooky  has 

by  whoever  desires  to  have  a  view  of  the  presented   the    subject,    particularly   in 

present  state  of  the  English  and  Ameri-  its   constitutional    aspects,  in  a  manner 

can  law  upon  almost  any  branch  of  this  extremely   satisfactory.      Mr.   Sedgwick's 

interesting  inquiry.     The  learned  author  view,   although   less    practical,    will    be 

does  not  confine  his  consiileratlon  of  the  found  to  be  of  great  interest  and  value, 

subject   to  its  bearings  on  railways,  but  Sedgwick  on  Stat,  and  Const.  Law,  498, 

the  nature   of  the  right,  the  limitations  634, 
upon  its  exercise,  the  mode  of  procedure, 
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ownership  of  private  property.  Tlie  legislature,  as  the  authori- 
tative representative  of  the  public,  and  the  constituted  judge  of 
what  is  demanded  by  the  general  weal,  has  the  right  to  say,  un- 
der such  constitutional  restrictions  as  may  exist  in  the  particular 
state,  to  every  private  proprietor,  "  The  i^ublic  needs  of  your 
property  thus  much,"  and  the  individual  must  submit.  This  is 
a  right  inherent  in  every  government.  It  is  a  tremendous  power 
and  one  which  is  without  theoretical  limits,  and,  indeed,  without 
any  legal  limitations  except  such  as  may  exist  in  written  organic 
restraints  u[)on  legislative  action;  it  has,  in  addition,  practical 
limitations  in  the  sense  of  justice,  which  ever  prevails  in  enlight- 
ened communities,  and  which  legislators  cannot  for  any  consider- 
able period  effectually  or  safely  disregard ;  and  experience  has 
shown  that  there  is  a  point  beyond  which  no  government  can 
jiress  its  demands  upon  its  subjects  or  citizens,  and  continue  to 
exist.  One  branch  of  this  governmental  prerogative  is  known 
by  the  name  taxation^  which,  in  its  application  to  municipal- 
ities, will  be  noticed  in  another  chapter ;  and  the  other  arm  of 
this  transcendent  and  underlj-ing  authority  is  now  familiarly 
known  as  the  power  of  eminent  domain,  by  which  is  meant 
the  right  of  every  government  to  appropriate,  otherwise  than  by 
taxation  and  its  police  authority  (which  are  distinct  powers),  pri- 
vate property  for  public  use.^ 

§  585.  (454)  In  the  constitution  of  the  United  States,  and  in  the 
constitutions  of  the  different  states,  there  is  a  limitation  upon  the 
power  of  eminent  domain,  usually  expressed  in  substantially  these 
words :  "  Private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation."  In  some  of  the  constitutions  there  are, 
in  addition,  special  provisions,  of  more  recent  origin,  as  to  the 
mode  of  ascertaining  the  amount  of  the  compensation  and  the 
time  and  manner  of  payment.  Full  treatment  of  this  subject  in 
its  constitutional  and  other  aspects  would  not  be  appropriate  to 
the  present  work,  and  our  consideration  of  it  will  accordingly  be 
limited  to  a  statement  of  the  geneial  principles  relating  to  it,  and 
a  reference  to  the  cases  which  illustrate  the  power  as  exercised 
by  municipal  corporations  under  delegated  legislative  authority. 

^  As  to  tlie phrase  "eminent  domain,"     poses  of  Utility."     Vol.  I.,  No.  2,  Bench 
see  Mr.  Justice  Cum/iW/'s  article  on  the     and  Bar,  p.  112. 
"  Taking  of   Private   Property  for    Pur- 

VOL.    11.  3 
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§  586.  The  fifth  article  of  the  amendments  of  the  constitution 
of  the  United  States  was  intended  to  prevent  the  general  govern- 
ment from  taking  private  property  for  public  use  without  just 
compensation,  and  was  not  intended  as  a  restraint  upon  the  state 
governments.^ 

The  right  of  eminent  domain  residing  in  a  state,  says  the  Su- 
preme Court  of  the  United  States,  is  an  independent  power,  and 
all  property  is  held  and  all  contracts  are  made  subject  to  this 
right.  Therefore,  the  exercise  of  this  right  by  the  state  does  not 
impair  the  obligation  of  contracts  within  the  meaning  of  the  pro- 
hibition of  the  constitution  of  the  United  States.  Hence,  a  toll 
bridge  owned  by  a  private  corporation,  chartered  by  the  state  for 
that  purpose,  may,  under  the  right  of  eminent  domain,  and  under 
a  general  law  of  the  state  authorizing  the  act,  be  condemned  and 
taken  as  part  of  a  public  road,  compensation  being  made  to  the 
corporation  in  the  same  manner  as  to  natural  persons.  Such  an 
exercise  of  the  right  of  eminent  domain  does  not  impair  the  ob- 
ligation of  the  contract  between  the  bridge  corporation  and  the 
state. 2  It  is  settled  beyond  dispute  that  the  legislature  may,  in 
the  exercise  of  the  right  of  eminent  domain,  deprive  corporations 
of  their  property  and  franchises,  upon  making  compensation  ;  but 
this  must  be  done  under  a  power  expressly  granted.  A  corpora- 
tion cannot,  under  a,  general  power  to  take  lands  for  public  use, 
take  from  another  corporation,  having  like  power,  property  held 
by  it  for  public  purposes,  pursuant  to  legislative  authority.  But 
lands  held  by  a  corporation  not  for  public  purposes,  but  as  a  pri- 
vate proprietor,  may  be  taken  the  same  as  if  owned  by  an  indi- 
vidual. But  "  lands  held  upon  a  special  trust  for  public  use 
cannot  be  appropriated  to  another  public  use  without  special 
authorit}^  from  the  legislature."  ^ 

1  Barron  !-.  Baltimore,  7  Pet.  243, 1833 ;  ville,  1  Sneed  (Tenn.),  176  ;  Armington  v. 
Withers  v.  Buckley,  20  How.  (U.  S.)  84,  Barnet,  15  Vt.  745;  Redfield  on  Kail- 
1857.  ways,  sec.  70 ;  infra,  sec.  588. 

2  West  Kivcr  Bridge  Co.  v.  Dix,  6  Where  a  condemnation  proceeding  as- 
How.  (U.  S.)  507,  1848,  affirming  judg-  sumes  the  nature  of  a  suit  in  which  the 
luent  of  the  Supreme  Court  of  Vermont ;  question  to  be  tried  is  tlie  value  of  the 
Railroad  Co.  y.  Railroad  Co.,  13  How.  71.  land,  the  case  is  one  which,  under  the 
The  same  principle  has  been  frequently  several  acts  of  Congress,  may  be  trans- 
declared  by  the  state  courts.  Railroad  ferred  from  the  state  to  the  federal 
Co.  V.  Kennedy,  30  Ala.  (N.  S.)  307  ;  Toll  courts  for  trial.  Patterson  v.  Boom  Co., 
Bridge  Co.  v.  Railroad  Co.  17  Conn.  40  ;  3  Dillon,  465,  1875,  affirmed  98  U.  S.  103, 
//;.  454  ;  Railroad  Co.  v.  Railroad  Co.,  2  1878,  by  the  Supreme  Court. 

Gray  (Mass.),  1;  Bridge  Co.  v,  Lowell,  3  i^ochester  Water  Commrs.,  m  re,  66 

4Gray  (Mass.),474;  Bridge  Co.  f.Clarks-     N.  Y.    413,    418,    1876,  ;jer    Allen,  J. ; 
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§  587.  (455)  Mr.  Scdgivick  sums  up  liis  interesting  examina- 
tion of  the  limitations  upon  the  poiver  of  the  legislature  over  the 
appropriation  of  private  property  to  public  uses ;  and  his  statement 
of  the  result  will  serve  as  an  appropriate  introduction  to  our 
consideration  of  the  subject  in  its  application  to  municipal  cor- 
porations. He  says:  "  If  the  brief  and  sweeping  clause,  '  Private 
property  shall  not  be  taken  for  public  use  without  just  compensa- 
tion,' be  made  to  express  the  modifications  and  qualifications 
which  construction  has  inserted  in  it  and  added  to  it,  it  will 
stand  nearly  as  follows:  Private  property  shall  in  no  case  be 
taken  for  private  use.  Private  property  may  be  taken  for  public 
use  in  the  exercise  of  the  general  police  powers  of  the  state,  or  of 
taxation,  without  making  compensation  therefor.  And  the  power 
of  taxation  includes  the  power  of  charging  the  expense  of  local  im- 
provement exclusivel}'  upon  those  immediately  benefited  thereby. 
Private  property  may  also  be  taken  for  public  use  in  the  exercise 
of  the  power  of  eminent  domain,  but  not  without  just  compensa- 
tion being  made  or  provided  for  before  the  taking  is  absolutely 
consummated.  The  right  to  compensation,  however,  does  not 
attach  in  cases  where  the  value  of  property  is  merely  impaired 
and  title  to  it  not  divested  ;  nor  does  it  exist  in  cases  where  the 
right  to  the  property  taken  is  not  absolutely  vested  at  the  time  of 
the  legislative  act  affecting  it.  This  is  substantially  the  form 
that  the  constitutional  provision  has  assumed  in  the  hands  of  the 
courts ;  and  upon  a  careful  examination  of  the  process  by  which 
this  result  has  been  arrived  at,  it  must  be  admitted  that  in  prac- 
tice our  constitutional  guarantees  are  very  flexible  things,  and 
that  the  judicial  power  exerts  an  influence  in  our  system  which 
makes  the  subject  of  interpretation  one  of  the  first  magnitude."  ^ 

§  588.  The  following  propositions,  more  immediately  applicable 
to  private  corporations,  are  well  supported  by  adjudged  cases  and 
seem  to  be  founded  on  sound  principles :  — 

Boston  and  Albany  Railroad  Co.,  in  re,  ture  to  provide  if  a  person  shall  make  im- 

6.3  N.  Y.  574.     As  to   the  power  of  one  provemoUs  upon  ground  which   tvill   he  cm- 

corporation  to  acquire    under  a  general  braml  in  a  street ,  if  subsequently  laid  out 

autliority   an   easement  in  invitum  in  the  and  extended,  that  he  shall  not,  if  such 

property  of  another  corporation,  hold  by  street  is  subsequently  laid  out,  be  entitled 

it  for  public  uses,  when  tliis  may  be  done  to  damages  for  such  improvement.     Such 

without  essentially  interfering  with  such  a  provision   is  unconstitutional,  because 

uses:     New  York  Cent.  Railroad  Co.  v.  it  deprives  the  owner  of  the   use  of  his 

Met.  Gaslight  Co.  G3  N.  Y.  326,  334.  land,   without    compensation.     Moale   v. 

^  Sedgwick,  Stat,  and  Const.  Law,  5.0.3,  Baltimore,  5  Md.  314,  1854 ;  post,  sec.  784. 
534.    It  is  not  competent  for  the  legisla- 
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1.  That  the  legislature  may,  in  the  exercise  of  the  right  of 
eminent  domain,  deprive  corporations  of  their  property  and  fran- 
chises upon  making  compensation  ;  but  this  can  be  done  only 
under  power  to  that  end  specially  or  expressly  granted.^ 

2.  If  a  corporation  holds  lands  or  property  as  a  private  propri- 
etor and  not  for  public  uses,  this  may  be  taken  under  the  power 
of  eminent  domain  the  same  as  if  owned  by  an  individual.^ 

3.  But  lands  held  by  a  corporation  upon  a  special  trust  for 
public  use,  and  thus  used,  cannot  be  compulsorily  appropriated  to 
another  public  use  without  special  authority  from  the  legislature.^ 

4.  And  hence  a  corporation  cannot,  under  a  general  power  to  con- 
demn property  for  public  use,  take  from  another  corporation  hav- 
ing like  power  property  held  by  it,  under  legislative  authority, 
for  public  purposes,  although  it  may,  it  seems,  under  such  general 
power,  acquire  an  easement  in  invitum  in  such  property  when  this 
can  be  done  without  doing  injury  to  the  public,  or  essentially  inter- 
fering with  the  uses  for  which  it  was  acquired  and  is  held  by  the 
corporation  which  owns  it.^ 

§  589.  (456)  As  the  legislature  is  the  sole  judge  of  the  public 
necessity  which  requires  or  renders  expedient  the  exercise  of  the 
power  of  eminent  domain  without  the  owner's  consent,  so  it  is 
the  exclusive  judge  of  the  amount  of  land  or  the  estate  in  land 
which  the  public  end  to  be  subserved  requires  sliall  be  taken. 
But  as  the  right  originates  in  necessity,  so  it  is  limited  by  it.  The 
principle  and  its  limitations  have  found  interesting  illustrations 
in  cases  which  we  shall  notice,  arising  under  powers  conferred 

^  West  River  Bridge   Co.    v.  Dix,  6  erty  right,  subject  to  condemnation  for 

IIow.  (U.  S.)  507  ;  Bnckus  i\  Lebanon,  11  public  use;  and  the  legishiture  may  au- 

N.  H.  19;  New  York  Central,  etc.  Railroad  tliorize   other  persons,  either   natural   or 

Co.*  V.  Met.    Gaslight  Co.,  63  N.  Y.  326,  artificial,  to  do  a  similar  business  in  the 

334,  1875.     E.xtent  of  legislative  power  same  street,  or  to  use  the  tracks  of  the 

overproperty  and  franchises  of  municipal  company,  by  making  compensation  to  it 

and  public  corporations,  see  anto.  whenever,  in  their  judgment,  the  public 

2  New  York  Cent.,  etc.  Railroad   Co.  good  requires.     The  state  in  the  exercise 

V.  Met.  Gaslight   Co.,   63  N.  Y.  326,  334,  of  tlie  right  of  eminent  domain,  or  a  cor- 

1875.  poration   to  whom   it  has  delegated  the 

^  Boston,  etc.  Railroad  Co.,  in  re,  53  N.  right,  is  not  hound  to  take  the  entire  estate, 

Y.  674 ;  Rochester  Water  Commrs.,  in  re,  and,  strictly,  should    take   only  such   an 

66  N.  Y.  413,  418.  interest  as  is  necessary  to  be  acquired  to 

*  Rochester  Water  Works,  in  re,  66  N.  accomplish  the   public  purpose   in  view. 

Y.  413,  418,  1870.     The  right  of  a  street  Sixtli  Avenue  Railroad  Co.  v  Kerr,  72  N. 

railroad  company  to  the  use  of  a  street  Y.  330. 
for  the  purposes  of  its  business  is  a  prop- 
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upon  municipalities  to  enable  them  to  execute  certain  public  pur- 
poses. The  legislature  lias  the  constitutional  power  expressly  to 
authorize  a  municipal  corporation  coriqjuhvrilj  to  acquire  tlie  abso- 
lute fee  simple  to  lands  uf  private  persons,  required  for  public  use, 
upon  the  payment  of  a  just  compensation.^  Accordingly  a  statute 
"  to  enable  "  a  city  "  to  abate  a  nuisance  and  for  the  preservation 
of  the  public  health,"  authorized  the  city  to  "  purchase  or  other- 
wise take  lands "'  within  a  large  district,  on  payment  of  damages 
to  the  owners,  and  which  directed  the  city  to  raise  and  drain  the 
same,  so  as  "  to  abate  the  present  nuisance  thereon,"  and  de- 
claring, furtlier,  that  the  "  title  to  all  land  so  taken  shall  vest  in 
the  city,"  was  held  to  vest  the  fee  of  such  lands  in  the  city,  and 
was  not  unconstitutional,  because  it  authorized  the  taking  of 
a  greater  interest  in  the  land  than  was  necessary,  nor  as  an 
attempt  to  exercise  judicial  power.^  To  land,  the  fee  simple  of 
which  is  thus  acquired  hy  a  municipal  corporation,  the  title  is  per- 
fect, and  it  does  not  revert  when  sold  by  the  corporation,  or  when 
the  public  good,  in  the  opinion  of  tlie  corporate  authorities,  re- 
quires the  land  to  be  used  for  other  purposes  than  those  for 
which  it  was  originally  obtained.^  Thus  property  was  appropriated 
in  fee  by  the  state,  through  its  canal  commissioners,  for  the  pur- 

1  Ileyward    i'.    Mayor,    etc.   of   New  Kiiiil)all    v.   Kenosha,   4   Wis.   321.     An 

York,  7  N.  Y.  (3  Sol  J.)  314,  1852,  affirm-  enactment    that    on   payment    for    land 

ing  s.  c.  8  Barb.  48G ;  distinguished  from  for  a  public  park,  it  shall  "  vest  forever 

Embury  v.  Connor,  3  Comst.  (N.  Y.)  511,  in  the  city,"  gives  to  the  city  a  fee  simple 

where  an  ittinecessnry  amount  was  sought  title   to   land   thus   acquired.     Brooklyn 

to  be  taken ;  s.  p.  Dingley  v.  Boston,  100  Park   Commrs.  v.  Armstrong,  •)  Lansing 

Mass.  544,  18G8;  Brooklyn  Park  Commrs.  (N.  Y.),  420,  1871  ;  see  s.  c.  45  N.  Y.  234, 

V.  Armstrong,  45  N.  Y."2;54,  1871.     So  in  1871 ;  infra.sec.  603. 

North  Carolina  it  is  held  that  tlie  legisla-  -  Dingley  v.  Boston,   100  Mass.   544, 

ture  may  authorize   not  simply  tlie  use,  1868 ;  County  Court  v.  Griswold,  58  Mo. 

but  the  cnlire  interest  of  the  owner  to  be  175,   1874,  establishing  Forest    Park    in 

taken  for  public  use,  if  it  deem  the  public  St.  Louis  Co.  • 

exigency   reqiiires  it.     Railroad    Co.    v.  '  Ileyward  i'.  Mayor,  etc.  of  New  York, 

Davis,  2   Dev.  &   Bat.   (No.  Car.)  Law,  7   N.  Y.  (3   Seld.)   314,  1852;    Heard  v. 

451,18.37;  De  Varaigne  y.  Fox,  2  Blatclif.  Brooklyn,  60  N.  Y.  242,  1875;  Heath  v. 

C.  C.  'J5;  Kane  v.  Baltimore,  15  Md.  240,  Barmore,  50  N.  Y.  302  ;  De  Varaigne  v. 

arguendo;    Brooklyn    Park    Commrs.    i-.  Fo.\,  2  Blatchf.  C.  C.  95.  1848;  Heirs  of 

Armstrong,  45   N.  Y.  234,1871;  Cooloy  Peynolds  v.  Commrs.,   etc.,  6  (^hio,  204, 

Const.  Lim.  558 ;  Patterson  v.  Boom  Co.,  1831 ;  Le  Clercq  v.  GaUipolis,  7  Ohio,  Part 

3  Dillon,  465, 1875  ;  City  of  Buffalo,  in  re.  I.  218,  1835.  See  also,  cliapter  on  Corpor- 

64  N.  Y.  547,  1876;  Challis  v.  Railroad  ate    Property,  ante,  and   on    Dedication, 

Co.,  16  Kan.  117,  1876;  see  also,  Moore  post.     City  corporation,  owning  land  in 

y.  Same,  8   Md.  110  (power  over  dower  fee,  held  entitled  to  compensation  when 

interest);  John  and  Cherry  Streets, /«  ce,  taken    for    public  use.      Ninth    Avenue, 

19  Wend.    650    (as    to   reverter   of   dis-  in,  re,  45  N.  Y.  720;  ante,  ch.  iv. ;   ;)Osf, 

continued   streets   to  adjacent  owners) ;  sec.  701,  tt  seq. 
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poses  of  a  canal.  Subsequent  statutes  gave  to  a  city  corporation 
power  to  enter  upon  a  portion  of  the  appropriated  premises  and 
occupy  the  same  "  as  a  public  highway,  and  for  the  use  of  water- 
pipes  and  for  sewerage  purposes,"  and  also  released  to  the  city 
all  right  of  the  state  in  the  premises  in  question.  Under  such 
legislation,  one  who  claims  to  own  a  portion  of  the  canal  bed  can- 
not contest  the  right  of  the  city,  on  the  ground  that  the  change 
of  use  authorized  by  the  legislature  has  terminated  the  public 
interest  in  the  property .^ 

§  590.  The  right  of  eminent  domain  is  inherent  in  the  gov- 
ernment ;  it  is  not  conferred,  but  limited  by  the  constitution. 
No  property  can  be  taken  without  legislative  authority,  and 
it  must  be  taken  in  the  manner,  and  for  the  purposes,  author- 
ized. Courts  cannot  extend  or  limit  these :  the  necessity  for 
such  condemnation  must  be  determined  by  the  legislature,  and 
cannot  be  questioned  by  the  judicial  tribunals. 

If  the  legislature  attempts  under  this  power  to  take  property 
plainly  not  for  public  use,  the  courts  may  prevent  it.  Where  the 
state  has  taken  a  fee  simple,  or  authorized  the  taking  thereof,  and 
compensated  the  owner  therefor,  the  subsequent  abandonment  of 
the  use  will  not  re-invest  the  owner  with  the  title  ;  if  simply  an 
easement  is  taken,  the  rule  is  otherwise.  The  right  of  determin- 
ing the  necessity  of  the  work  may  be  delegated,  and  the  judicial 
tribunals  may  then  be  called  upon  to  determine  as  to  its  neces- 
sity.2 

§  591.  (457.)  The  cases  which  have  established  that  the  leg- 
islature may,  if  it  sees  proper,  authorize  the  compulsory  appro- 
priation of  the  fee,  are  to  be  distinguished  from  those  in  which 
it  has  been  held  that  no  more  in  amount  of  private  property  can  be 
taken  than  the  legislature  has  declared  to  be  necessary  to  the  ac- 
complishment of  the  public  purpose  in  view,  even  although  com- 
pensation be  made.  It  was  accordingly  decided  in  South  Carolina 
on  sound  principles,  that  the  state  cannot  authorize  part  of  a  lot 

^  Malone  v.  Toledo,  28  Ohio  St.  64.3,  appropriate    a    fee    simple  in  the  lands 

1876.  taken  for  tlie  constructions  of  its  canals. 

2  Water  Works  Co.  of  Indianapolis  v.  The  former  owner  had  no  right  afterwards 

Burkhart,  41  Ind.  364,  1872.     The  legis-  to  take  ice  from  the  canal.    lb.    Overrul- 

latiire  authorized    its   public   agents    to  ing  Edgarton  v.  Huff,  20  Ind.  35. 
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to  be  taken  for  a  street,  and  in  addition  compel  the  owner, 
against  his  will,  to  jmrt  with  the  balance  for  the  benefit,  emolu- 
ment, or  private  purposes  of  the  corporation,  since,  in  the  opinion 
of  the  court,  such  an  act  "disseizes  or  deprives"  the  owner  of 
his  property  "  without  the  judgment  of  his  peers  "  and  contrary 
"  to  the  law  of  the  land."  ^ 

§  502.  (458)  The  same  princij^le  was  subsequently  declared 
by  the  Supreme  Court  and  by  the  Court  of  Appeals  of  the 
state  of  New  York  and  of  the  state  of  Maryland?  The  consti- 
tution of  the  state  of  Neio  York  contained  the  provision  that 
"  no  person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law  ;  nor  shall  private  property  be  taken  for  pub- 
lic use  without  just  compensation."  The  legislature  enacted, 
with  reference  to  the  city  of  New  York,  that  whenever  ;;«?•/  only^ 
of  a  lot  should  be  required  for  a  street,  the  commissioners  for 
assessing  compensation  might,  if  they  deemed  it  expedient,  in- 
clude the  ivhole  lot,  and  that  the  part  not  required  for  the  street 
should,  upon  confirmation  of  their  report,  be  vested  in  fee  in  the 
city,  with  authority  to  appropriate  it  to  public  uses,  or  if  not  thus 
appropriated,  to  sell  it.  The  court  inclined  to  the  opinion  that 
the  legislature  did  not  intend  by  this  provision  to  authorize  the 
compulsory  taking  of  more  land  than  the  public  needed,  and  that 
the  statute  should  be  construed  so  as  to  require  the  oivners  con- 
seM  to  the  appropriation  of  the  part  not  required  for  the  public 
use.  But  the  court  expressly  decided  that  if  the  statute  did 
intend  to  authorize  the  compulsory  taking  of  the  whole,  when 
part  only  was  required  for  the  use  of  a  street,  it  would  be  in 
conflict  with  the  above  provision  of  the  constitution  of  the  state, 
guaranteeing  protection  to  private  property.  It  was,  however, 
further  adjudged  that  the  owner's  consent  to  the  appropriation 
would  remove  all  objections  on  the  ground  of  the  unconstitution- 

1  Dunn  V.  Charleston,  Harper  (South  sioners,  4  McCord  (South  Car.),  540, 1828, 

Car.)  Law,   180,  1825.     This  decision  is  it  was   held   tiiat  the   lejrislature   migiit 

right.      Other  cases    in    South    Carolina  autliorize  a  street  to  be  laid  out  on  pri- 

holdinpf  that   private   property   ma}'  be  vate  property  without  making  compensa- 

taken  for  streets,  roads,  etc.,  ajjainst  the  tion. 

owner's  consent  ami  without  compensntion  -  Albanj'    Street    (in   re),   11    "Wend. 

(Statey.  Dawson,  3  Hill  (South  Car.), 100,  148,   1834;   Embury  v.  Conner,  3  N.  Y. 

and  cases  cited),  are  not  elsewhere   re-  (3    Comst.)    611,   1850,   reversing    s.   c. 

garded  as  law.     Sedgwick  on  Stat,  and  2  Sandf.  98 ;  Baltimore  v.  Clunet,  23  Md. 

Const.  Law,  494.     In  Patrick  v.  L'omrais-  440,  1865. 
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ality  of  the  statute ;  that  such  consent  need  not  be  in  writing ; 
and  that  the  receipt  by  the  owner  of  damages  allowed  by  the 
commissioners  is  evidence  of  his  consent.^ 


1  Referring  to  tliis  statute,  in  Embury 
V.  Conner,  supra,  Jeivett,  J.,  delivering  the 
opinion  of  tiie  Court  of  Appeals,  says, 
"  It  needs  no  argument  to  show  that  the 
end  and  design  of  this  section  was  not  to 
lake  private  property  for  the  use  of  the 
public.  It  manifestly  goes  upon  the 
ground  that  the  property  so  authorized 
to  be  taken  is  not  wanted  for  the  purpose 
of  forming  or  improving  a  street,  the  ob- 
ject in  view  for  which  the  proceedings 
are  instituted.  In  the  matter  of  Albany 
Street,  11  Wend.  148,  the  constitutionality 
of  this  enactment  came  directly  under  the 
consideration  of  the  Supreme  Court,  on 
application  to  confirm  the  report  of  the 
commissioners  in  that  matter.  The  court 
then  held  that  if  that  provision  was  in- 
tended merely  to  give  to  the  corporation 
capacity  to  take  property  under  such  cir- 
cumstances, with  the  consent  of  the  owner, 
and  then  to  dispose  of  it,  there  could  be 
no  objection  to  it.  But  if  it  was  to  be 
taken  literally,  that  the  commissioners 
might,  against  the  consent  of  the  owner, 
take  tlie  whole  lot,  when  only  a  part  was 
required  for  public  use,  and  the  residue 
to  be  applied  to  private  use,  it  assumed  a 
power  which  the  legislature  did  not  pos- 
sess. 

"  This  decision  went  mainly  upon  the 
application  contained  in  the  last  member 
of  the  clause  of  sec.  7  of  art.  7  of  the 
constitution  of  1821,  —  tliat  'no  person 
shall  be  deprived  of  life,  liberty,  or  jjrop- 
erty,  icilhoul  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use 
without  just  compensation.'  Chief  Jus- 
tice Savaffe  said  :  '  The  constitution,  by 
authorizing  the  appropriation  of  private 
property  to  public  use,  impliedly  declares 
that  for  any  other  use,  private  property 
shall  not  be  taken  from  one  and  applied 
to  the  private  use  of  another.'  In  Blood- 
good  V.  The  Mohawk  &  Hudson  Railroad 
Company,  18  Wend.  (N.  Y.)  59,  Mr.  Sena- 
tor Tracy  said  the  words  should  be  con- 
strued, '  as  equivalent  to  a  constitutional 
declaration  that  private  property,  without 
the  consent  of  the  owner,  shall  be  taken 
pnly  for  the  public  use,  and  then  only 


upon  a  just  compensation.'  Branson,  J., 
in  Taylor  v.  Porter,  4  Hill  (N.  Y.),  147, 
in  reference  to  this  question,  said  that 
although  he  felt  no  disposition  to  ques- 
tion tlie  soundness  of  these  views,  yet 
that  it  seemed  to  him  that  the  case  stood 
stronger  upon  the  first  member  of  the 
clause,  —  '  No  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  pro- 
cess of  law  ' ;  that  the  words,  '  due  process 
of  law,'  in  that  place,  could  not  mean  less 
than  a  prosecution  or  suit,  instituted  and 
conducted  according  to  the  prescribed 
forms,  and  solemnities  for  ascertaining 
guilt  or  determining  the  title  to  property. 
The  same  doctrine  was  held  in  John  and 
Cherry  Streets,  in  re,  19  Wend.  (N.  Y.) 
659,  and  by  the  chancellor  in  Varick 
V.  Smith,  5  Paige  (N.  Y.),  137,  and  was 
admitted  by  all  the  members  of  the  couit 
for  the  correction  of  errors,  whose  opin- 
ions have  been  reported  in  the  case  re- 
ferred to,  of  Bloodgood  V.  The  Mohawk 
&  Hudson  Railroad  Company.  I  think 
these  decisions  should  be  regarded  as 
having  settled  the  point,  that  a  statute  is 
unconstitutional  and  void  which  author- 
izes the  transfer  of  one  man's  property  to 
another  witliout  the  consent  of  the  owner, 
although  compensation  is  made.  The 
late  Chancellor  Kent,  in  reference  to  the 
decision  in  Taylor  v.  Porter,  says  :  '  I  ap- 
prehend that  the  decision  of  the  court 
was  founded  on  just  principles,  and  that 
taking  private  property  for  private  uses 
without  the  consent  of  the  owner  is  an 
abuse  of  the  right  of  eminent  domain, 
and  contrary  to  fundamental  and  constitu- 
tional doctrine  in  the  English  and  Ameri- 
can law.  (2  Kent  Com.  5th  ed.  note  c,  340.) 
But  it  is  insisted  that  as  the  enactment  is 
only  held  to  be  void  on  the  ground  that 
it  takes  private  property  for  private  uses 
against  the  owner's  consent,  if  the  con- 
sent be  given,  all  objection  on  the  ground 
of  unconstitutionality  is  removed.  The 
decisions  to  which  I  have  referred  pro- 
ceed upon  that  principle,  and  Mr.  Justice 
Branson,  in  Taylor  v.  Porter,  in  terms 
concedes  that  the  objection  has  no  appli- 
cation when  the  owner  consents.    If  we 


§  594]  EMINENT   DOMAIN.  587 

§  593.  The  voluntary  acceptance  of  damages  by  the  owner  in 
the  absence  of  fraud  or  mistake  in  fact  operates  as  a  waiver  of 
whatever  errors  may  have  existed  in  the  proceeding,  and  estops 
the  party  from  disputing  their  legality.^  So  the  actual  receipt  of 
damages  by  the  party  entitled  thereto  is  a  waiver  of  delay  in 
depositing  and  paying  the  money,  and  is  a  ratification  of  the 
proceedings.^ 

§  594.  (-159)  As  doioer  is  not  the  result  of  contract,  but  is  a 
positive  legislative  institution,  it  is  constitutionally  competent  for 
the  legislature  to  authorize  lands  to  be  taken  by  a  municipal  cor- 
poration for  a  market,  street,  or  other  public  use,  upon  an  appraise- 
ment and  payment  of  their  value  to  the  husband,  the  holder  of 
the  fee  ;  and  such  taking  and  payment  will  confer  an  absolute 
title,  divested  of  any  inchoate  right  of  dower.^  Nor  is  a  widow 
doivable  in  lands  dedicated  by  her  husband  in  his  lifetime  to  the 
public,  where  the  dedication  is  complete  or  has  been  accepted, 
and  acted  upon  by  the  municipal  authorities.  Therefore,  where 
the  husband  agreed  to  open  a  street  through  his  propert}^  upon 
which  a  market-house  was  to  be  erected,  and  which  was  accord 
ingly  erected  under  an  ordinance  of  the  city,  his  widow  was  de- 
cided not  to  be  entitled  to  dower  in  the  ground  covered  by  the 
market-house.  The  court  was  of  opinion  that  the  case  was  not 
to  be  distinguished  from  the  ordinary  one  of  a  condemnation  of 
land  to  public  uses,  and  that  such  uses  are  inconsistent  with  the 

read  the  statute  in  question  witli  the  pro-  9  Wis.  450;  Smith  v.  Warden,  19  Pa.  St. 

viso  tliat  the  owner  consent,  and  I  tliink  420;    Thillate  v.    Stanley,   14    Ind.   400; 

we  should,  tliat  consent  removes  all  obsta-  McGraft  r.  Brock,  13  Upper  Can.  Q.  B. 

cles,  and  lets  the  statute  in  to  operate  the  G29  ;  Kiley.  Yellowhead,  80  III.  208.    See 

same  as  if  it  had  in  terms  contained  the  Herman  on  Estoppel  for  additional  cases, 
condition."  2  Hawley   v.   Harrall,   19   Conn.    142, 

That  such  is  the  effect  of  consent,  Scdgw.  151. 
on   Stat,  and   Const.  Law,  111,  and  Mr.  Cox\firm?Li\on  oi  defective  proceedings  hy 

Justice  Coolefs  opinion,  Const.  Lim.  541,  legislative  authority.     Yost's  Report,  17 

note;   Baltimore  v.  Clunet,  23  Md.  449,  Pa.  St.  524;  Bennett  r.  Fisher,  26  Iowa, 

18G5.  497,  1868.     Compare  Baltimore  i'.  Horn, 

1  Hartshorn  v.  Potioff,  89  111.  509;  Rees  26  Md.   194,  1866;  Levison  v.  New  York, 

i;.  Chicago,  38  111.  322;  Town  v.  Black-  65  N.  Y.  301,  365,  1874  ;  ante,  sec.  77. 
berry,  29  111.   137;   Pursley   v.  Hays,  17  *  Moore  f.  Mayor,  etc.  of  New  York,  8 

Iowa,  310;  Deford  v.  Mercer,  24 'lowa,  N.Y.   (4Seld.)  110.   1853.     The  case    of 

118;  2  Smith  Lead.  ('as.  (5  Am.  Ed.)  662;  Moore  v.  Mayor,  etc.  of  Now  York,  su/tni, 

Brooklyn  Park   Commissioners    v.  Arm-  is  commented  on  and  limited  in  Simar  v. 

strong,    45   N.   Y.  234,    1871;    Common-  Canaduy,  63  N.  Y.  298,  1873.     Post,  sec. 

wealth  V.  Sherman's  Administrators,   18  036. 
Pa.  St.  343  ;  Burns  v.  Railroad  Company, 
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existence  of  private  rights  which  could  be  enjoyed  only  by  inter- 
fering with  the  rights  of  the  public.^ 

§  595.  (460)  It  is  agreed  that  individual  property  can  be 
compulsorily  appropriated  by  the  public  ojily  for  public  use?  What 
is  a  public  use  has,  in  some  aspects  of  the  subject,  given  rise  to 
much  controversy,  particularly  in  reference  to  the  delegated  ex- 
ercise of  the  power  by,  or  for  the  benefit  of,  private  corporations, 
companies,  and  individuals.  Since  municipal  corporations  are 
instituted  for  public  purposes,  authority  to  take  property  in  order 
to  carry  out  their  chartered  powers  is  not  often  open  to  the  objec- 
tion that  the  use  is  private  and  not  public.  jNIunicipal  uses  proper 
are  public  uses.  Highways  are  conceded  to  be,  and  manifestly 
are,  matters  of  public  concern ;  and  hence  the  condemnation  of 
property  for  streets,  alleys,  and  public  ways  is,  undeniably,  for  a 
public  use.^ 

§  596.  (461)  The  mere  fact  that  individuals  have  subscribed 
money,  or  given  a  bond  to  a  city  or  town,  to  contribute  towards 
the  expense  of  laying  out  or  altering  a  street,  will  not  vitiate 
the  proceedings,  nor  will  it  prove  that  the  land  was  taken  for  the 
accommodation  of  private  individuals,  and  not  for  public  uses.* 
But  if  such  a  bond  was  made  the  basis  of  the  proceedings,^  or  if 
the  street  was  laid  out  or  widened,  "  colorably,"  to  use  the  ex- 
pression of  Parsons,  C.  J.,  "  for  the  use  of  the  city,  but  really  for 


1  Gwynne  v.  Cincinnati,  3  Ohio,  25, 
1827  ;  post,  sec.  635. 

2  One  of  the  most  acute  and  able 
American  jurists  maintains,  in  an  inter- 
esting article,  that  the  right  to  take  pri- 
vate property  for  purposes  of  utility  rests 
not  in  public  uses,  but  on  i)ublic  polici/,  or 
the  law  of  necessili/.  Mr.  Justice  Campbell, 
Vol.  I.  No.  2,  p.  97,  Bench  and  Bar.  See,  in 
same  publication.  Vol.  I.  No.  l,p.  l.Prof. 
Washburn's  article  on  "  Taxation  to  Build 
Railroads,"  and  an  able  article  in  Am. 
Law  Kev.  Oct.  1870.  What  are  "public 
uses,"  discussed  by  Judge  Iledfield  in 
Allen  V.  Inhab.  of  Jay,  60  Me.  124,  1871 ; 
8.  c.  12  Am.  Law  Reg.  (N.S.),  481,  403. 
Post,  sec.  736.  Power  to  condemn  land 
for  cemetery  purposes.  Matter  of  Dean- 
ville  Cemetery  Assoc.  60  N.  Y.  569 ;  ante, 
sec.  373. 


8  Per  Woodbui-y,  J.,  in  West  River 
Bridge  Company  v.  Dix,  6  How.  (U.S.) 
645 ;  Angell  on  Highways,  sec.  86 ;  Ar- 
nold V.  Bridge  Company,  1  Duvall  (Ky.), 
372 ;  United  States  v.  Bridge  Company, 
6  McLean,  517 ;  Redfield  on  Railwa3's, 
sec.  63.  The  private  property  of  a  citi- 
zen cannot,  by  the  exercise  of  legislative 
power  in  any  form,  be  taken  from  him 
and  given  to  another,  or  to  a  corporation. 
Such  act  would  deprive  the  citizen  of  his 
property  without  due  process  of  law. 
Turner  v.  Althaus,  6  Neb.  54,  1877. 

*  Parks  V.  Boston,  8  Pick.  (Mass.)  218, 
1829 ;  Copeland  v.  Packard,  16  lb.  217 ; 
ante,  sec.  458. 

5  lb.  ;  Commonwealth  v.  Sawin,  2 
Pick  (Mass.)  547,  1824;  Freeport  y.  Bris- 
tol, 9  Pick.  (Mass.)  46,  1829. 
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the  benefit  of  the  individual "  giving  or  procuring  the  bond,  the 
proceedings  would  be  set  aside.' 

§  597.  (462)  It  is  an  authorized  and  frequently  wise  and  just 
exercise  of  the  riglit  of  eminent  domain,  to  empower  towns  and 
cities,  upon  compensation  being  made,  to  appropriate  private  prop- 
erty for  the  purpose  of  supplying  the  inhabitants  with  pure  water. 
This  is  clearly  a  public  use.  Other  illustrations  of  what  is  a 
public  use  are  given  in  the  note.^ 


1  Commonwealth  v.  Cambridge,  7 
Mass.  166,  167,  1810;  Parks  i'.  Boston, 
supra  ;  Crockett  v.  Boston,  5  Cusli.  (Mass.) 
182, 190,  1849,  where  tlie  above  cases  are 
commented  on  ;  ante,  sec.  458. 

-  Wayland  v.  County  Commissioners,  4 
Gray  (Mass.)  ;  500,  per  Thomas,  J.,  1855  ; 
Burden  v.  Stein,  27  Ala.  104,  1855.  See 
Same  v.  Same,  28  Ih.  455 ;  Keddall  i-. 
Bryan,  14  Md.  444,  18.59  ;  Gardner  v. 
Newburg,  2  Johns.  (N.Y.)Ch.  102,  1816; 
Ham  V.  Salem,  10  Mass.  350  ;  Rochester 
Water  Commrs.  in  re,  66  N.  Y.  413, 1876. 
In  the  act  to  supply  the  city  of  New 
York  with  pure  and  wholesome  water, 
tiie  city,  under  right  of  eminent  domain, 
was  authorized  to  take  private  property 
many  miles  distant  from  the  corporate 
limits.  .Although  regardeil  as  going  very 
far,  it  was  not  contended  that  the  legisla- 
ture had  exceeded  its  power.  Mayor,  etc. 
of  New  Yorki".  Bailey,  2  Denio  (N.Y.), 
433,  446,  1845,  per  Hand,  Senator ;  post, 
sec.  983.  In  the  case  of  Kane  v.  Balti- 
more, infra,  it  is  held  that  when  property 
is  compulsorily  taken  by  the  exercise  of 
the  right  of  eminent  domain  for  !\  specijic 
puhlic  use,  as,  for  example,  supplying  the 
city  with  water,  the  city  is  limited  to  such 
use,  all  other  rights  not  interfering  there- 
wilii  being  left  with  the  owner.  It  was 
not  denied,  liowever,  that  the  power  to 
condemn,  in  /ec  simple,  might,  if  necessary 
to  carry  out  the  public  end  dusigned,  be 
conferred  by  the  legislature.  Kane  v. 
Baltimore,  15  Md.  240,  1859,  Tuck,  J.,  dis- 
senting. 

In  Massachusetts  the  statute  authorized 
the  city  of  B.  to  take,  hold,  and  convey  to 
said  city  all  the  water  of  S.  river  at  any 
point  in  or  above  the  town  of  F.,  and  pro- 
vides for  payment  to  any  one  injured  in 


their  property  by  the  taking  of  or  injury 
to  any  land,  real  estate,  water,  or  water- 
rights,  or  by  flowage,  or  by  the  inter- 
ference with  or  injury  to  any  use  or 
enjoyment  of  the  water  of  said  river  to 
which  any  person  at  the  time  of  such 
taking  is  legally  entitled,  subject  to  all 
the  duties,  liabilities,  and  regulations  of 
the  statutes.  Under  a  petition  to  assess 
damages  to  plaintiff's  rights,  the  only 
injury  alleged  to  have  been  suffered 
(omitting  an  alleged  right  of  fouling  the 
water  by  its  dye-works)  is  that  the  filing 
of  the  order  or  certificate,  required  by  the 
statute  to  be  recorded  in  the  registry  of 
deeds,  is  an  appropriation  of  all  the 
waters  above  the  dam,  and  is  equivalent 
to  a  warranty  deed  conveying  those  to 
the  city  by  an  absolute  title.  Held,  that 
the  statute  does  not  make  the  city  the 
owner  of  the  water  for  any  other  purpose 
tlian  that  of  supplying  it  with  pure  water; 
that  the  riparian  proprietors  higher  up 
still  retain  all  their  common-law  rights  in 
the  river  so  far  as  they  are  not  inconsis- 
tent with  the  use  defined  in  the  statute  ; 
and  that  the  defendant  is  at  least  entitled 
to  say  that  it  has  not  onlj'  done  nothing 
as  yet  to  practically  dimini.<h  the  pe- 
titioner's water-power,  but  tliat  there  is 
at  most  only  a  remote  possibility  that  it 
will  ever  do  so.  Ipswich  Mills  r.  Commrs., 
108  Mass.  363,  and  Wamesit  Power  Co. 
v.  Allen,  H).  352,  distinguished.  A  ri- 
parian proprietor,  in  the  absence  of  any 
express  grant  or  prescription,  has  no  right 
to  foul  or  corrupt  the  water  of  a  running 
stream.  An  injury  to  the  purity  or 
quality  of  the  water,  to  the  detriment  of 
other  riparian  owners,  constitutes,  in  legal 
effect,  a  wrong  and  invasion  of  private 
right  in  like  manner  as  a  permanent  ob- 
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§  598.  (463)  On  the  ground  that  the  public  health,  conven- 
ience, and  welfare  will  be  thereby  promoted,  the  legislature  may 
authorize  the  condemnation  of  private  property  for  the  purpose 
of  using  the  same  for  a  public  park  ^  or  public  square^  or  for  the 


struction  or  diversion  of  the  water. 
Dwiglit  Printing  Co.  v.  Boston,  122  Mass. 
583,  1877. 

It  is  not  within  the  corporate  powers 
of  a  city  to  open  streets  on  lands  witliin 
the  corporate  limits,  belonging  to  the  United 
States,  and  wliicli  have  never  been  sold 
to  private  persons.  United  States  v. 
Chicago,  7  How.  (U.  S.)  185.  Private 
projjerty,  it  was  admitted  by  the  Mary- 
land Court  of  Appeals,  can  only  be  taken 
for  "public  use";  but  the  words  "public 
use  "  were  considered  to  mean  not  merely 
a  use  by  the  state  or  the  inhabitants 
thereof,  but  embrace  a  use  fur  the  gov- 
eminent  of  the  United  States ;  and,  there- 
fore, a  statute  of  the  state  of  Maryland, 
authorizing  the  expropriation  of  land  in 
that  state,  for  the  purpose  of  supplying 
the  city  of  Wasliington  with  water,  was 
held  constitutional.  Keddall  v.  Bryan,  14 
Md.  444,  1859.  See,  on  this  subject, 
Cooley  Const.  Lim.  525,  526,  and  note ; 
Gilmer  v.  Lime  Point,  18  Cal.  229;  19  Ih. 
47.  So  in  Massachusetts  it  has  been 
recently  determined  that  a  state  may 
consent  that  the  United  States  may  com- 
pulsorily  take  and  hold  land  for  the  site 
of  a  post-office  and  public  treasury.  Burt 
f.  Merchants'  Insurance  Co.,  lOG  Mass, 
350,  1871 ;  s.  c.  Am.  Rep.  339.  The  Su- 
preme Court  of  Michigan,  however,  has 
decided  that  a  state  cannot  condemn  pri- 
vate property  with  a  view  to  turn  tlie 
same  over  to  the  United  States  for  light- 
house purposes.  Trombley  v.  Humphrey, 
23  Mich.  471, 1871 ;  s.  c.  9  Am.  Rep.  04  111. 
It  is  now  settled  by  the  Supreme  Court  of 
the  United  States  that  the  general  gov- 
ernment may  exercise  the  right  of  eminent 
domain  in  the  states  so  far  as   is  neces- 

2  Owners,  etc.  v.  Albany,  15  Wend. 
(N.  Y.)  374,  1836.  In  this  case,  the  legis- 
lature authorized  the  condemnation  of 
property  for  a  public  sf/unre  in  the  city  of 
Albany,  and  required  the  damages  to  the 
land  owners  whose  property  was  taken  to 
be  apportioned  amongst  the  owners  of  the 
ground  to  be  benefited.    The  court  sus- 


sary  to  the  enjoyment  of  the  powers 
conferred  upon  it  by  the  federal  consti- 
tution. Kohl  V.  United  States,  91  U.  S. 
367,  1875.  Wlicre  the  state  of  Georgia 
purchased  a  tract  of  land  for  the  purpose 
of  the  erection  of  car-shops,  and  other 
buildings  necessary  to  the  successful 
operation  of  the  Western  and  Atlantic 
Railroad,  the  mayor  and  council  of  the 
city  of  Atlanta,  under  the  general  au- 
thority of  their  charter  to  lay  out  streets, 
etc.,  and  sec.  965  of  the  code,  sought 
to  appropriate  a  portion  of  said  land  for 
a  street.  Held,  that  such  contemplated 
action  was  properly  enjoined.  The  Mayor, 
etc.  of  Atlanta  v.  The  Central  Railroad 
Co.,  53  Ga.  120,  1874. 

1  Central  Park  Extension,  in  re,  16 
Abb.  Pr.  (N.  Y.)  56;  Park  Commrs.  v. 
Williams,  51  111.  57.  The  legislature  may 
authorize  the  condemnation  of  the  fee  for 
a  public  park,  and  the  title  of  a  city  cor- 
poration to  lands  thus  acquired  is  clothed 
with  a  trust  to  hold  them  for  this  specific 
purpose,  but  the  legislature  may  (where 
there  is  no  contract  with  creditors  which 
will  be  thereby  impaired)  relieve  the  city 
from  the  trust  and  authorize  a  sale  of  the 
lands  discharged  therefrom.  There  is  no 
contract  in  such  cases  with  the  owners 
of  adjacent  property.  Brooklyn  Park 
Commrs.  v.  Armstrong,  45  N.  Y.  234, 
1871 ;  iifra,  sec.  599,  note;  post,  sec.  651. 
A  board  of  park  commissioners  has  power 
to  iise  the  name  of  the  city  in  any  pro- 
ceeding at  law  or  in  equity  that  may  be 
necessary  to  carry  into  effect  the  objects 
in  the  act  creating  the  commission.  Phil- 
adelphia V.  Germantown  Passenger  Rail- 
way Co.,  lOPhila.  (Pa.)  165. 

As  to  the  uses  of  a  public  park,  see 

tained  the  validity  of  the  enactment,  and 
held  that  the  taking  of  ground  for  such  a 
purpose  was  as  much  a  public  use  as  if 
taken  for  a  street,  and  that  the  mode  of 
compensation  (by  an  assessment  of  bene- 
fits instead  of  a  general  tax)  was  unim- 
portant, and  no  evidence  that  the  use  is 
not  a  public  one. 
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construction  of  drains  and  seivcrs}     So,  for  the  same  reasons,  a 
municipal  corporation  may  be  designated  as  the  pubHc  agency  to 


opinion  of  Folgcr,  J.,  45  N.  Y.  240;  post, 
Bee.  648,  note. 

In  State  v.  Leffingwell,  54  Mo.  458, 1873, 
tlie  Supreme  Court  of  Missouri  held  tlic 
act  of  March  25, 1872,  establishin},'  for  the 
city  of  St.  Louis,  and  outside  of  the  city, 
what  is  known  as  the  Forest  Park,  to  be 
unconstitutional.  The  park  commission- 
ers were  created  a  body  corporate,  with 
power  to  purchase  and  to  condemn  lands 
for  the  park,  and  to  issue  •'$1,200,000  of 
bonds  to  be  secured  on  the  lands  pur- 
chased and  condemned.  A  park  district 
was  laid  olT,  comprising  lands  surround- 
ing tiie  park  within  a  designated  district, 
and  provision  was  made  for  the  levy  and 
collection  for  twenty  years  of  a  special 
ta.x  on  all  lands  witiiin  tiiis  district  to 
pay  the  principal  and  interest  of  the  park 
bonds.  The  act  was  held  invalid  on  two 
grounds.  1.  It  infringed  the  constitu- 
tional provision,  "  Corporations  may  be 
formed  under  general  laws,  but  shall  not 
be  created  by  special  acts,  except  for 
municipal  purposes  ;  no  municipal  corpo- 
rations, except  cities,  shall  be  created  by 
special  act."  The  Park  Act  was  decided 
to  be  a  special  act  and  to  create  a  corpo- 
ration otiier  than  municipal.  2.  It  was 
invalid  because  it  levied  a  special  tax  or 
local  assessment  exclusively  upon  certain 
designated  lands  outside  of  the  cit}',for  an 
object  general  in  its  nature  and  which 
the  act  declared  to  be  of  great  importance 
to  the  city  of  St.  Louis,  conducive  to  its 
dignity  and  character  and  to  the  health 
and  recreation  of  its  inhabitants.  The 
remarks  of  Wagner,  J.,  on  the  abuses  of 
local  assessments  are  empliatic,  and,  in 
view  of  the  case  before  the  court,  just. 
He  concludes  by  saying,  "  The  constitu- 
tion has  wisely  erected  a  barrier  against 
this  exorbitant  power,  and  there  is  a 
time  in  the  tide  of  this  special  tax- 
ation when  it  must  be  said,  '  Thus  far 
shalt  thou  go,  and  no  farther.'"  A  sub- 
sequent act,  passed  in  consequence  of  the 
above  decision,  authorizing  the  appropri- 
ation of  land  for  a  jJuMic  park  for  the 
benefit  of  the  inhabitants  of  St.  Louis 
Countij  (which  embraces  the  city  of  St. 
Louis),  the  park  being  located  near  to 
but  outside  of  the  limits  of  the  city,  and 


also  autiiorizing  the  issue  of  bonds  of  the 
county  to  pay  for  the  lands  purchased 
and  condenmed  and  for  the  improvement 
of  the  park,  tiie  bonds  to  be  paid  by  tax- 
ation of  all  tlie  property  in  the  county, 
hicluding  the  city,  and  tlie  park  to  be  laid 
out,  improved,  and  managed  by  a  board, 
one  half  of  wiiich  was  to  be  appointed 
by  the  county  court  and  one  half  by  the 
mayor  of  the  city,  was  sustained  as  not 
in  conflict  with  any  provision  of  the  con- 
stitution of  the  state.  The  court  dis- 
tinctly held  that  such  an  appropriation  of 
land  was  for  a  "public  use,"  and  that  it 
was  competent  for  the  legislature  to 
authorize  a  cmuitij  to  create  a  di'bt  for 
the  purpose  of  establishing  a  park  for  the 
benefit  of  its  inhabitants,  including  the 
inhabitants  of  the  city,  who,  in  this  in- 
stance, comprised  the  greater  part  of  the 
population  of  the  county.  County  Court 
V.  Griswold,  58  Mo.  175,  1874. 

Li  the  Town  of  Flatbush,  GO  N.  Y.  398, 
1875,  relating  to  Prospect  Park  in  the  city 
of  Brooklyn,  it  was  held  tiiat  the  legis- 
lature had  not  attempted  to  authorize  the 
assessment  of  lands  in  the  adjoining  town 
of  Flatbush  to  aid  in  paying  for  lands  ac- 
quired for  the  park,  and  tliat  it  was  be- 
yond the  competency  of  the  legislature  to 
assess  lands  in  Flatbush  to  i)ay  debts  pre- 
viously incurred  by  Brooklyn  under  prior 
acts.  .^In^e,  sec.  71.  As  to  local  assessments, 
see  post,  ch.  xix. 

1  Ilildreth  v.  Lowell,  11  Gray  (Mass.), 
345.  The  power  to  condemn  land  for 
sewers  must  be  plainly  given,  and  is  not 
implied  in  the  grant  of  power  to  enforce 
ordinances  "  to  construct  and  regulate 
sewers  and  to  provide  for  the  payment 
of  the  cost  of  constructing  the  same." 
Allen  V.  Jones,  47  Ind.  438,  1874.  In  this 
case  fhu-iiey,  J.,  says:  "The  right  of 
eminent  domain,  or  that  right  by  which 
the  sovereign  power,  for  public  uses,  takes 
and  appropriates  the  i)roperty  of  the  citi- 
zen, is  one  which  should  he  watched  with 
great  vigilance.  It  should  never  be  ex- 
ercised except  when  the  public  interest 
clearly  demands  it,  and  then  cautiously 
and  in  accordance  with  law.  The  right  is 
one  which  lies  dt)rmant  in  the  state  until 
legislative  action  is  had  pointing  out  the 
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"  purchase  or  otherwise  take  lands  "  within  a  large  district,  on 
compensation  being  made,  in  order  to  raise  arid  drain  them  so  as 
to  abate  an  existing  nuisance  thereon. ^ 


§  599.  (464)  It  has  been  said  tliat  since  public  necessity  is 
the  basis  of  the  right  of  eminent  domain,  the  right  cannot  be 
exercised  except  where  the  purpose  is  useful,  and  therefore 
that  proi:)erty  cannot  be  compulsorily  acquired  against  the  owner's 
consent  when  wanted  merely  for  ornamental  purposes.^     Chan- 


occasion,  motle,  conditions,  and  agencies 
for  its  exercise"  (citing  Dyckman  v.  The 
Mayor,  etc.,  5  N.  Y.  434 ;  Cooley  Const. 
Lim.  527).  Allen  v.  Jones,  47  Ind.  438, 
1874 ;  post,  sec.  469. 

1  Dingley  v.  Boston,  100  Mass.  544, 
1868 ;  supra,  sec.  589 ;  Draining  Co.  Case, 
11  La.  An.  338.  In  Reeves  v.  Treasurer 
of  Wood  County,  8  Ohio  St.  333,  345, 
1858,  a  law,  authorizing  an  entry  upon 
private  property,  and  the  construction  of 
drains  when  demanded  by  private  and  not 
by  public  interest,  was  adjudged  void. 
Approving,  Albany  Street,  in  re,  11  Wend. 
(N,  Y,)  14y  ;  Bloodgood  v.  Railroad  Co., 
18  Wend.  (N.  Y.)  9,  59;  Varick  v.  Smith, 
6  Paige  (N.  Y.),  137;  Sedgw.  on  Const. 
Law,  514,  515;  Rutherford's  Case,  72  Pa. 
St.  82,  1872;  s.  c.  13  Am.  Rep.  655;  see, 
also,  Cooley  Const.  Lim.  533 ;  People  v. 
Nearing,  27  N.  Y.  -306 ;  Anderson  v.  Drain- 
ing Co.,  14  Ind.  199 ;  Talbot  v.  Hudson, 
16  Gray  (Mass.),  417.  The  drainage  act 
of  North  Carol  inn  of  1795  is  not  uncon- 
stitutional as  taking  land  for  a  mere  pri- 
vate jmrpose;  for  although  the  canal  may  be 
private  property,  all  persons  may  acquire 
the  right  to  drain  into  it  on  just  terms, 
and  their  reciprocal  duties  are  subject  to 
judicial  regulation.  Norfleet  v.  Cromwell, 
70  N.  C.  634,  1874  ;  s.  c.  10  Am.  Rep.  787. 
The  New  York  law  1871,  ch.  dlxvi.,  au- 
thorizing the  draining  of  private  lots  in  tlie 
city  of  New  York  by  the  department  of 
public  works,  on  the  certificate  of  the 
board  of  health  that  the  same  is  neces- 
sary, etc.,  and  providing  for  collecting 
the  expense  by  an  assessment  on  the 
property  benefited,  is  unconstitutional,  in 
making  no  provision  for  compensation  to 
the  land-owners.  Cheesbrough,  in  re,  17 
Hun  (N.  Y.),  501. 

2  Angell  on  Highways,  sec.  85;  Smith 


Commentaries  on  Stat,  and  Const.  Law, 
sec.  335.  By  the  Supreme  Court  of  Ver- 
mont it  is  said  that  highways  and  streets 
cannot  be  laid  out  for  the  mere  purpose, 
or  mainly  for  the  purpose,  of  embellishing 
and  ornamenting  the  grounds  about  a  pub- 
lic building,  but  that  these  results  may  be 
taken  into  consideration  in  connection 
with  the  public  convenience  and  neces- 
sity ;  if  the  latter  exist,  the  resulting  in- 
cidental embellishment  will  not  render 
the  establishment  of  the  highway  or 
street  illegal.  Woodstock  v.  Gallup,  28 
Vt.  (2  Wms.)  587,  1850;  s.  c.  29  //;.  347. 
See,  on  the  general  subject,  the  opinion 
of  Woodbury,  J.,  in  West  River  Bridge 
Co.  V.  Dix,  6  How.  545,  where  the  subject 
of  eminent  domain  is  ably  examined.  In 
the  case  last  referred  to  this  learned  judge, 
in  tlie  course  of  his  opinion,  observes : 
"  When  we  go  to  other  public  uses,  not  so 
urgent,  not  connected  with  precise  locali- 
ties, not  difficult  to  be  provided  for  with- 
out the  power  of  eminent  domain,  and  in 
places  where  it  would  be  only  conveni- 
ent, but  not  necessary,  I  entertain  strong 
doubts  of  its  applicability.  Who  ever 
heard  of  laws  to  condemn  private  prop- 
erty for  public  use,  for  a  marine  hospital 
or  state  prison  1  So  a  custom-house  is  a 
public  use  for  the  general  government, 
and  a  court-house  or  jail  for  a  state.  But 
it  would  be  diflBcult  to  find  precedent  or 
argument  to  justify  taking  private  prop- 
erty, witliout  consent,  to  erect  them  on, 
though  appropriate  for  the  purpose.  No 
necessity  seems  to  exist  which  is  suffi- 
cient to  justify  so  strong  a  measure.  A 
particular  locality  as  to  a  few  rods  in  re- 
spect to  their  site  is  usually  of  no  conse- 
quence ,  while  as  to  light-house,  or  fort, 
or  wharf,  or  highway  between  certain 
termini,  it  may  be  very  important  and 
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cellor  Kent,^  referring  to  the  opinions  of  continental  jurists  on 
the  subject  of  eminent  domain,  observes  that  Bynkershoeck  ^ 
"insists  that  jmyate  property  cannot  be  taken,  on  any  terms, 
without  the  consent  of  the  owner,  for  purposes  oi  jmlUc  ornament 
or  2)leasure ;  and  he  mentions  an  instance  in  which  the  Roman 
Senate  refused  to  allow  the  prtetors  to  carry  an  aqueduct 
through  the  farm  of  an  individual,  against  his  consent,  when 
intended  merely  for  ornament."  If  it  be  admitted  or  shown  in 
any  given  case  that  the  ornamental  purpose  is  not  associated 
with  any  useful  purpose  it  would  seem  to  be  true  that  it  is  incon- 
sistent with  the  respect  in  which  all  enlightened  governments 
hold  private  property  to  say  that  it  can  be  compulsorily  taken 
from  the  owner.  Such  a  use  is  not,  within  the  meaning  of  the 
American  constitutions,  a  legitimate  '■'■public  use."  But  if  land 
for  public  squares  and  parks,  which  are  largely,  though  not 
exclusively,  for  ornament,  may  be  assumed  by  the  state,  upon 
payment  to  the  owner,  it  would  be  difficult  to  hold  an  act  uncon- 
stitutional which  authorized  the  condemnation  of  land  for  a' 
public  fountain  or  as  a  site  for  a  monument.  These  questions, 
however,  lie  upon  the  boundary  of  legislative  power,  and  have 
not  been  very  fully  illustrated  by  actual  adjudications.^ 

imperative.      I  am   aware  of  no  prece-  organized  for  private  advantage  and  profit, 

dents,  also,  for  such  seizures  of  private  could  not  be  invested  with  the  right  to 

property  abroad,  for  objects  hke  tlie  for-  condemn  property,  against   tlie  owner's 

mer,  tiiongli  some  sucli  doctrines  appear  consent,  to  lay  down  a  railroad  track  from 

to  have  been  advanced  in  this  country."  the  streets  of  the  city  to  the  margin  of 

See,  also,  Boston  Mill  Corporation  v.  New-  the  river,  for  the  reason  that  the  use  was 

man,  12  Pick.  (Mass.)  47G ;  Cooley  Const,  not  a  public  use,  within  the  meaning  of 

Lim.  531,533;  Dunn  r.  Charleston,  Harper  the  constitution.     It  will  be  noticed  that 

(S.   C.)   Law,   189,   1824;    Bankhead   v.  "The  Promenade,"  over  which  the  right 

Brown,  25  Iowa,  540;  I'^Idridge  v.  Smith,  of  way  was  sought,  is  treated  by  the  case 

34Vt.  484;  Wild  u.  Deig  (private  road),  as  the   private   property  of  the   city  of 

43  Ind.  455,  1873;  8.  c.  13  Am.  Kep.  399.  Mempliis.     There  is,  however,  no  discus- 

The     legislature     incorporated     the  sion  of  the  question  as  to  the  legislative 

"Memphis    Freight   Co.,"   giving    to    it  power    over    property    thus    dedicated. 

"  the  privilege  of  loading  and  unloading  Memphis    Freigiit    Co.    r.    Memphis,   4 

freight,   goods,   and    other    property   on  Coldw.  (Tenn.)  410,  ISfiT. 
boats  that  may  touch  at  the  port  of  Mem-  ^  Gardner  v.  Newburg,  2  Johns.  (N.  Y.) 

pliis  ;  of  erecting  on  the  bank  of  the  Mis-  Ch.  102,  1G6,  181G. 

8issipi)i  River,  in  tlie  city  of  Memphis,  -  Bynkershoeck,  Qua^st.  Jur.  Pub.  b.  2, 

such  sheds,  railroad  tracks,  engines,  and  ch.  xv. 

their  equipments,  as   may  be  necessary  ^  An  interesting  illustration  of  the  sub- 

for  hauling  freight."    No  right  was  given  ject  discussed  in  the  te.xt  is  alTnrdcd  by 

to  the  public  to  use  the  property  or  privi-  the  somewhat  singular  case  of  Iligginson 

leges  given  to  the  company,  and  no  right  et  iil.  r.  Nahant,   11  Allen   (Mass.),  530, 

of  legislative  regulation  of  tolls  was  re-  18GG.     In  }rassacfmsttls  the  usual  consti- 

eerved.     It  was  held  that  this  company  tutional  provision  exists  that  the  property 
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§  600.  (465)  Of  the  necessity  or  expediency  of  exercising  the 
right  of  eminent  domain  in  the  appropriation  of  private  property 
to  public  uses,  the  opinion  of  the  legiskiture  or  of  the  corporate 
body  or  tribunal  upon  which  it  has  conferred  the  power  to  deter- 
mine the  question,  is  conclusive  upon  the  courts,  since  such  a 
question  is  essentially  political  in  its  nature,  and  not  judicial.^ 
But  the  question  whether  tlie  specified  use  is  a  pul)lic  use  or  pur- 
pose, or  such  use  or  purpose  as  will  justify  or  sustain  the  com- 
pulsory taking  of  private  property,  is,  perhaps,  ultimately  a 
judicial  one,  and,  if  so,  the  courts  cannot  be  absolutel}'  concluded 
by  the  action  or  opinion  of  the  legislative  department.     But  if 


of  individuals  can  be  appropriated  to  pub- 
lic uses  only  when  the  public  exigencies 
require  it ;  and  the  doctrine  has  been  as- 
serted therein  that  public  ways  are  for 
travel  and  not  for  places  of  amusement. 
Blodgctt  V.  Boston,  8  Allen  (Mass.),  "^37; 
post,  sec.  1000.  The  proper  authorities  of 
the  town  in  due  form  laid  out  a  town  way, 
and  the  above-mentioned  case  of  Higgin- 
8on  et  al.  v.  Nahant  presented  the  question 
whether  the  proceedings  to  establish  it 
could  be  impeached  by  showing  that  the 
way  was  wiiolly  upon  the  land  of  the 
plaintiffs  ;  that  it  entered  their  land  from 
a  highway  and  returned  to  it  near  the 
place  at  which  it  entered ;  that  it  led  to 
no  other  way  or  landing  place,  and  could 
be  used  for  no  purposes  of  business  or 
duty,  or  of  access  to  tlie  lands  of  any  other 
person;  but  that  it  was  laid  out  by  the 
selectmen  of  the  town  with  the  design  to 
provide  access,  not  for  the  town  merely, 
but  for  the  public,  to  points  or  places  in 
the  lands  of  the  plaintiffs  which  presented 
pleasing  natural  scenery.  Tiie  court  sus- 
tained the  validity  of  the  proceedings  to 
establish  the  road.  The  substance  of  its 
reasoning  is  that  the  only  true  test  is 
whether  the  road  is  wanted  for  public 
travel ;  that  whether  wanted  for  this  pur- 
pose is  a  question  not  committed  by  the 
legislature  to  the  determination  of  the 
courts,  but  to  the  local  authorities ;  and 
that  where  there  is  a  sufficient  amount  of 
travel  to  warrant  the  construction  of  a 
particular  road  the  courts  cannot  enter 
upon  an  inquiry  as  to  the  reasons  which 
may  induce  people  to  travel  upon  it.  It 
is  sufficient  if  they  wish  to  travel  upon 
it  for  any  innocent  and  lawful  purpose, 


whether  for  business,  or  duty,  or  pleasure, 
"The  passing  from  place  to  place,"  says 
Mr.  Justice  Hoar,  who  gave  the  opinion 
of  the  court,  "  is  a  rightful  object  of  pub- 
lic provision  in  itself ;  and  the  occasions 
for  it  are  as  extensive  as  the  pursuits  of 
life.  Pleasure  travel  may  be  accommo- 
dated as  well  as  business  travel.  If  the 
doctrine  for  which  the  plaintiffs  contend 
were  supported,  it  would  also  follow  that 
the  legislature  would  not  have  the  consti- 
tutional right  to  take  private  property  for 
a  public  park  or  pleasure  ground,  making 
full  compensation  to  the  owner,  —  a  con- 
clusion which  we  should  hesitate  to  arrive 
at  without  much  farther  consideration,  in 
view  of  the  important  relations  which  air, 
exercise,  and  recreation  bear  to  the  gen- 
eral health  and  welfare  of  the  community." 
Since  the  making  of  provision  for  opening 
public  ways  is  confessedly  a  legislative 
duty,  and  such  an  object  a  public  one 
(mite,  sees.  158,  595),  this  case,  it  is  evi- 
dent, does  not  hold  that  it  would  be  lawful 
compulsorily  to  acquire  private  property 
for  mere  purposes  of  pleasure  dissociated 
from  purposes  of  utility. 

1  People  V.  Smith,  21  N.  Y.  597;  Giesy 
V.  Railroad  Co.,  4  Ohio  St.  308;  Varick 
V.  Smith,  5  Paige  (N.  Y.),  137;  Brooklyn 
Park  Commrs.  v.  Armstrong,  45  N.  Y. 
234, 1871 ;  Fowler,  t«  re,  53  N.  Y.  GO,  1873. 
The  reader  will  find  a  very  full  discus- 
sion of  the  subject  in  Scudder  v.  Trenton, 
etc.  Falls  Co.,  1  Saxt.  (N.J.)  694;  County 
Court  V.  Griswold,  58  Mo.  175,  1874  (For- 
est Park  Case) ;  Tide  Water  Co.  v.  Coster, 
18  N.  J.  Eq.  (3  C.  E.  Green),  518.  The 
text  approved  by  McAllister,  J.,  in  Chicago 
t;.  Wright,  69  III.  Pep.  327,  1873. 
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the  legislature  has  declared  the  use  or  purpose  to  he  a  puhlic  one, 
its  judgment  will  be  respected  by  the  courts,  unless  the  use  be 
palpably  private,  or  the  necessity  for  the  taking  plainly  without 
reasonable  foundation.^  But  if  the  use  is  public,  or  if  it  be  so 
doubtful  that  the  courts  cannot  pronounce  it  not  to  be  such  as 
to  justify  the  compulsory  taking  of  private  property,  the  deci- 
sion of  the  legislature,  embodied  in  the  enactment  giving  the 
power,  that  a  necessity  exists  to  take  the  property,  is  final  and 
conclusive.^ 

§  601.  (46G)  In  exercising  the  power  of  eminent  domain,  the 
city  council  need  not  preface  their  laying  out  of  a  highway  or 
street  by  declaring  that  they  find  the  same  to  be  necessary  or 
expedient.  This  necessity  is  sufficiently  implied  in  their  action  on 
the  subject,  inasmuch  as  they  can  act  onl}'^  in  such  a  case.  They 
need  not  record  their  motives  where  they  have  jurisdiction  to 


^  Commonwenlth  v.  Breed,  4  Pick. 
(Mass.)  463  ;  Ilazcn  i;.  Essex  County,  12 
Cusli.  (Mass.)  477;  Banklicad  v.  Brown, 
25  Iowa,  540 ;  Hanson  v.  Vernon,  27 
Iowa,  28  ;  Concord  Railroad  v.  Greeiy,  17 
N.  II.  47;  2  Kent  Com.  340;  Mempliis 
Frcifcht  Co.  v.  Mempliis, 4  Coldw.  (Tcnn.) 
419,  18G7;  Taylor  v.  Porter,  4  Hill  (N. 
Y.),  142;  Guernsey  v.  Burlington  Town- 
ship, 4  Dillon,  372,  375,  1877;  Town- 
send,  in  re,  39  N.  Y.  174 ;  Deansvillo 
Cemetery  Association,  in  re,  66  N.  Y. 
569,  1876  ;  Wcismer  v.  Village  of  Doug- 
las, 64  N.  Y.  91,  1876;  Cemetery  Asso- 
ciation V.  Meninger,  14  Kan.  312,  1875; 
Cooley  Const.  Lim.  530  etseg.  Speaking 
of  this  subject,  Slinw,  C.  J.,  says  :  "  It  is 
contended  that  if  tliis  act  was  intended  to 
authorize  the  defendant  company  to  take 
the  mill  power  and  mill  of  the  plaintiff,  it 
was  void,  because  it  was  not  taken  for  puh- 
lic use,  and  it  was  not  within  the  power  of 
the  government  in  the  exercise  of  the 
right  of  eminent  domain.  This  is  the 
main  question.  In  determining  it,  we 
must  look  to  the  declared  purposes  of  the 
act ;  and  if  a  public  use  is  declared,  it 
will  be  so  held,  unless  it  manifestly  ap- 
pears by  the  provisions  of  the  act  that 
they  can  have  no  tendency  to  advance 
and  promote  such  public  use."  Ilazen  v. 
Essex    County,   supra ;   infra,    sec.    603. 


Consult  on  this  subject  opinion  of  Apple- 
ton,  C.  J  ,  in  Allen  v.  Inhabitants  of  Jay,  60 
Me.  124, 1871  ;  s.  c.  12  Am.  Law  Reg.  N.S. 
481,  and  note  by  Redjield,  J. ;  s.  c.  60  Me. 
124 ;  Township  Burlington  v.  Bearslcy,  94 
U.  S.  310.  1876;  Guernsey  u.  Burlington 
Township,  4  Dillon,  372,  1877. 

-  See  authorities  last  cited.  Talbot  v. 
Hudson,  16  Gray  (Mass.),  417.  The 
Court  of  Appeals  of  New  York  have,  in  a 
recent  case,  directly  held  that  the  ques- 
tion, whether  the  use  is  public  or  private, 
is  a  judicial  one,  and  that  the  judgment 
of  the  legislature  on  the  point  is  not  con- 
clusive. Deansville  Cemetery  Associa- 
tion, in  re,  66  N.  Y.  5G9,  1876;  s.  r. 
County  Court  v.  Griswold  (Forest  Park 
case),  58  Mo.  175,  1874.  The  language 
of  the  text  of  this  section  is  guarded,  and 
the  view  there  intimated  is  the  safe  ami, 
perhaps,  the  sound  one.  The  citizen  is 
more  secure  in  his  rights  where  the  ulti- 
mate decision  respecting  the  use  or  right 
to  take  is  left  to  deliberate,  unimpas- 
sioned,  and  conservative  judgment  of  the 
courts ;  but  if  the  power  of  eminent  do- 
main rests  alone  upon  the  basis  of  the 
public  necessities  or  of  public  policy,  it 
seems  somewhat  difficult  to  maintain  that 
the  legislative  determination  of  this  ques- 
tion is  not  conclusive. 
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act.      It  might  be  otherwise,  were  their  jurisdiction   made   to 
depend  upon  their  first  finding  a  preliminary  fact  to  be  true.^ 

§  602.  (467)  The  legislature,  instead  of  directly  exercising  the 
power  to  take  private  property  for  public  use,  may  delegate  it^ 
attended,  however,  by  its  constitutional  restrictions,  to  private 
corporations  organized  for  public  purposes,  and  of  course,  there- 
fore, to  municipal  corporations,  which  are,  for  all  purposes  of 
local  government,  essentially  public  in  their  nature  and  ends ; 
and  it  may,  also,  confer  upon  them  the  right  to  decide  upon  the 
existence  of  the  necessity  for  its  exercise.  Thus  a  municipal 
corporation  may  be  constitutionally  invested  with  the  power  to 
open  and  establish,  by  compulsory  acquisition  or  by  purchase,  such 
streets  as  its  council  may  judge  expedient  or  necessary .^ 

§  603.  (468)  Whether  the  power  be  exercised  directly  by  the 
legislature,  or  mediately  through  municipal  corporations  or  other 
public  agencies,  the  purpose  or  use  for  which  private  property  is 
authorized  to  be  appropriated  should  he  specified  hy  the  legisla- 
ture, and  the  power  will  not  be  enlarged  by  doubtful  construc- 
tion.^     Therefore,  authorit}^  to  a  city  corporation  to  appropriate 

1  Townsend  v.  Hoyle,  20  Conn.  1,  9,  to  authorize  the  condemnation  of  the 
1849,  per  Ellsworth,  J.  Text  quoted  and  lands  of  a  cemetery  association.  Ceme- 
approved.  Allen  v.  Jones,  47  Ind.  442,  tery  Association  v.  New  Haven,  43  Conn. 
1874.  A  finding,  by  the  city  autliorities,  234, 1875;  s.c.  21  Am.  Rep.  643  and  note, 
that  "  public  convenience  requires  "  the  The  expediency  of  exercising  the  power 
laying  out  of  a  street,  is  equivalent  to  usually  given  to  open  streets  is  generally 
finding  that  it  is  "necessary"  in  the  left  solely  to  the  judgment  of  the  govern- 
sense  of  the  statute.  Hunter  v.  Newport,  ing  body  of  the  corporation.  Curry  v. 
5  Rh.  Is.  325;  Watson  v.  South  Kings-  Mt.  Sterling,  15  111.  320,  1853.  Power 
ton,  lb.  502.  See  chapter  on  Ordinances,  may  be  delegated  to  local  autliorities  to 
ante,  sec.  318 ;  ante,  sec.  698,  note.  determine  the  expediency  of  building  a 

2  People  V.  Smith,  21  N.  Y.  595,  1860;  bridge  over  a  creek.  Commonwealth  v. 
Wilson  V.  Marsh  County,  2  Pet.  251 ;  Charlestown,  1  Pick.  (Mass.)  180.  Streets 
Bloodgood  V.  Railroad  Co.,  18  Wend.  (N.  ma}'  be  established  by  direct  action  of 
Y.)  9;  West  River  Bridge  Co.  v.  Dix,  6  the  legislature,  as  by  ordering  a  survey 
How.  183 ;  Mercer  r.  Railroad  Co.,  36  Pa.  of  a  town  to  be  made,  and  declaring  the 
St.  99  ;  Commonwealth  v.  Charleston,  1  map  to  be  a  public  record.  Such  streets 
Pick.  (Mass.)  180;  Scudder  v.  Trenton,  are  public  highways  without  being  for- 
etc.  Falls  Co.,  Saxt.  (N.  J.)  694;  liar-  mally  opened  or  used.  West  z'.  Blake,  4 
beck  V.  Toledo,  11  Ohio  St.  219  ;  Shaffner  Blackf.  (Ind.)  234,  1836.  The  law  must 
V.  St.  Louis,  31  Mo.  204 ;  Swan  v.  Wil-  provide  a  method  of  condemning  streets 
liams,  2  Mich.  427;  Embury  v.  Conner,  3  before  they  can  be  opened  and  local  assess- 
Comst.  (N  Y.)  511,  1850;  Alexander  v.  ments  made.  State  «.  West  Hoboken,  8 
Baltimore,  5  Gill  (Md.),  383;  Sedgw.  on  Vroom  (37  N.  J.  L.),  77. 

Stat,  and   Const.  Law,  517;  ante,  sec.  44.  8  Claiborne  Street,  in  re,  4  La.  An.  7; 

General  power  to  lay  out  streets  held  not     Exchange  Alley,  in  re,  4  La.  An.  4;  East 
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private  property  for  streets,  lanes,  alleys,  and  puhlic  squares  or 
grounds  does  not  confer  the  power  compulsorily  to  take  private 
property  upon  which  to  erect  a  city  prison.^  So  where  the  pur- 
pose for  which  land  is  to  be  taken  is  as  well  met  by  construing 
the  authority  to  warrant  the  taking  of  an  easement  only  as  of  the 
fee,  the  grant,  if  doubtful,  will  be  construed  most  favorably  for 
the  citizen.2 

§  604.  (469)  Not  only  must  the  authority  to  municipal  cor- 
porations, or  other  delegated  legislative  agents,  to  take  private 
property  be  expressly  conferred,  and  the  use  for  which  it  is 
taken  specified,  but  the  poiver,  with  all  constitutional  and  statu- 
tory limitations  and  directions  for  its  exercise,  must  be  strictly  pur- 
sued. Since  the  power  to  condemn  private  property  against  the 
will  of  the  owner  is  a  stringent  and  extraordinary  one,  based 
upon  public  necessity  or  an  urgent  public  policy,  the  rule  re- 
quiring the  power  to  be  strictly  construed,  and  the  prescribed 
mode  for  its  exercise  strictly  followed,  is  a  just  one,  and  should, 
within  all  reasonable  limits,  be  inflexibly  adhered  to  and  applied.^ 


St.  Louis  V.  St.  John,  47  III.  463,  1868 ; 
Cooley  Const.  Lim.  530,  541 ;  Kane  i'. 
Baltimore,  15  Md.  240,  1859.  In  proceed- 
ings to  open  streets,  the  costs  thereof  can- 
not, unless  the  right  to  do  so  be  expressly 
or  plainly  given  by  the  statute,  be  added 
to  the  damages  and  collected  from  the 
owners  of  the  adjacent  property.  The 
words,  "the  expenses  of  said  improve- 
ment," do  not  embrace  the  costs  of  the 
proceedings.  In  the  absence  of  authority 
to  collect  the  same  from  adjacent  owners, 
the  costs  must  be  borne  by  the  corpora- 
tion. Morris  i'.  Chicago,  11  111.  650, 1850; 
8.  p.  Trustees  v.  Cliicago,  12  lb.  403.  See 
Street  Case,  10  La.  An.  313.  See  for  rule 
in  California,  Linton  v.  Ashbury,  41  Cal. 
525,  1871 ;  post,  sec.  765. 

^  East  St.  Louis  v.  St.  John,  snpra.  It 
would  seem  to  be  the  opinion  of  Mr.  Jus- 
tice WoocUmrij  that  private  property  could 
not  be  compulsorily  taken  for  such  a  pur- 
pose, if  the  legislature  had  undtTtaken  to 
grant  the  power.  He  says  :  "  Who  ever 
heard  of  laws  to  condemn  private  prop- 
erty for  public  use  for  a  marine  hospital 
or  state  prison?"  West  River  Bridge 
Co.  V.  Dix,  0  How.  (U.  S.)  645;  ante,  sec. 


2  Edgarton  v.  Huff,  26  Ind.  35.  Com- 
pare Water  Works  Co.  v.  Burkhart,  41 
Ind.  364,  1872.  See  Heyneman  r.  Blake, 
19  Cal.  679 ;  Kane  v.  Baltimore,  15  Md. 
240. 

8  Shaffner  i'.  St.  Louis,  31  Mo.  264, 
1860;  Mayor,  etc.  v.  Long,  lb.  369 
Specht  V.  Detroit,  20  Mich.  168,  1870 
City  of  Buffalo,  in  re,  78  N.  Y.  362;  8.  p 
Railroad  Co.  v.  Wilson,  49  Cal.  396, 1875 
Ventura  i*.  Thompson,  51  Cal.  577 
Trumpler  v.  Bemerly,  39  Cal.  490;  Leslie 
V.  St.  Louis,  47  Mo.  474,  1871 ;  Anderson 
V.  St.  Louis,  lb.  479 ;  Harbeck  v.  Toledo, 
11  Ohio  St.  219, 1860 ;  Dyckman  v.  Mayor, 
etc.  of  New  York,  1  Seld  (5  N.  Y.)  439; 
People  V.  Kniskcen,  64  N.  Y.  52.  1873  ; 
State  V.  Jersey  City,  1  Dutch.  (N.  J.)  309, 
1855;  State  i'.  Jersey  City.  2  Dutch.  (N. 
J.)  444  ;  State  v.  Hudson  City.  3  //).  214; 
Watson  V.  Water  Co.,  7  Vroom  (36  N.  J. 
L.),  195;  Cincinnati  v.  Combs.  IG  Oliio, 
181,  1847;  Mitchell  v.  Kirtland,  7  Conn. 
229;  lb.  350;  Nichols  i-.  Bridgeport,  23 
Conn.  189,208,  1854;  Judson  v.  Bridge- 
port, 25  Conn.  426  ;  Van  Wickle  v.  Rail- 
road Co.,  2  Green  (N.  J),  162,  1833; 
Adams  r.  Railroad  Co.,  10  N.  Y.  328; 
Cooley  Const.  Lim.  528,  541 ;  People  v. 
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§  605.  (470)  Especially  will  the  courts  require  a  strict  com- 
pliance ivith  all  conditions  precedent  to  the  exercise  of  the  power, 
and  all  provisions  as  to  the  manner  of  its  exercise  intended  for 
the  benefit  and  protection  of  the  citizen.  If  the  authority  be  not 
thus  pursued,  the  proceedings  will  not  have  the  effect  to  divest 
the  owner  of  his  property.^  If  defective  in  respect  to  jurisdic- 
tional requisites,  they  will  be  void  ;  if  irregular,  simply,  they 
will  be  set  aside  by  the  courts  on  certiorari  or  such  other  remedy 
as  may  be  deemed  appropriate  in  the  particular  state.^  Not  only 
so,  but  a  municipal  corporation,  claiming  title  to  streets  or  other 
public  property  by  virtue  of  proceedings  under  the  exercise  of 
the  right  of  eminent  domain,  must  show  affirmatively  that  the  re- 
quirements of  the  statute  have  been  complied  with.  Thus,  if, 
under  the  statute  or  charter,  the  disagreement  of  the  parties  as  to 
the  amount  of  the  compensation  is  an  essential  prerequisite  of 
the  right  of  the  city  compulsorily  to  appropriate  private  property, 
this  fact  must  be  shown  by  the  city.^ 


Brighton,  20  Mich.  57  ;  Kidder  v.  Peoria, 
2y  III.  77,  1862  ;  Exchange  Alley,  in  re,  4 
La.  An.  4;  Claiborne  Street,  in  re,  lb.  7  ; 
Thompson  i».  Schermerhorn,  2  Seid.  (6  N. 
y.)  92;  Burnett  v.  Buffalo,  17  N.  Y.  383; 
Hunt  V.  Utica,  18  N.  Y.  442;  Kyle  v. 
Malin,  8  Ind.  34,  37  ;  Redfield  on  Rail- 
ways, sec.  64  ;  People  v.  Railroad  Co.,  111. 
Sup.  Ct.  April,  1872 ;  Weckler  v.  Chicago, 
61  111.  142,  1871,  holding  that  two  alleys 
cannot  be  included  in  one  condemnation 
proceeding,  and  the  value  of  lands  taken 
for  one  be  compensated  by  benefits  de- 
rived from  the  other,  because  one  alley 
intersects  the  other.  "  It  is  a  well  es- 
tablished rule  that  in  matters  of  expro- 
priation to  public  use,  all  the  forms  of 
law  must  be  rigidly  observed."  Street 
Case,  16  La.  An.  393,  1861;  Dennis  v. 
Hughes,  8  Upper  Can.  Q.  B.  444.  Post, 
sec.  763;  Brice  on  Ultra  Vires,  Green's  Am. 
Ed.  278  et  seq.  298. 

^  See  autiioritics  last  cited. 

•^  Harbock  v.  Toledo,  11  Ohio  St.  219  ; 
Parks  V.  Boston,  8  Pick.  (Mass.)  218; 
Shaffner  v.  St.  Louis,  31  Mo.  264  ;  Balti- 
more V.  Eschback,  18Md.  276;  Welker 
V.  Potter,  18  Ohio  St.  85;  post,  ch.  xxii. 

'  Dyckman  v.  Mayor,  etc.  of  New 
York.  1  Seld.  (5  N.  Y.')  434,  1851,  a  fully 
considered  case,  arising  out  of  the  con- 


demnation of  the  plaintiff's  land  for  the 
Croton  Water  Works.  If,  however,  the 
owner  appears  in  the  proceedings  to  as- 
sess his  damages,  and  contests  the 
amount,  without  objecting  that  no  effort 
had  been  made  to  agree,  the  court  (it  was 
held)  will  presume  it  to  have  been  made. 
Reitenbaugh  v.  Railroad  Co.,  21  Pa.  St. 
100.  As  to  failure  to  agree  with  owner, 
see,  also.  Railroad  Co.  v.  Porter,  29  Pa. 
St.  1G5;  Neal  v.  Railroad  Co.,  2  Grant 
(Pa.)  Cases,  137;  Doughty  v.  Railroad 
Co.,  1  Zabr.  (21  N.  J.  L.)  442  ;  Gilmer 
V.  Lime  Point,  19  Cal.  47.  The  incapa- 
city of  the  land-owner  to  sell  is  a  sufficient 
refusal  to  sell  within  the  Massachusetts 
Act  of  186G.  Balch  v.  County  Commis- 
sioners, 103  Mass.  106.  Effort  and  fail- 
ure to  agree  held  not  a;  condition  prece- 
dent. Bigelow  V.  Railroad  Co.,  2  Head 
(Tcnn.),624.  How  the  fact  of  the  at- 
tempt to  agree,  and  its  failure,  may  be 
shown,  vide  opinions  of  Foot  and  Gardiner, 
J.J.,  in  Dyckman  v.  Mayor,  etc.  supra. 
See,  also,  as  principle  in  text.  Sharp  v. 
Spier,  4  Hill  (N.  Y.),  76  ;  Sharp  v.  John- 
son, Ih.  92  ;  Nichols  v.  Bridgeport,  23 
Conn.  189.  That  owner  may  waive  con- 
stitutional or  statutory  provisions  for  his  .^ 
benefit  —  effect  of  receipt  of  payment  — 
powers    and    nature    of   jurisdiction   of 
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§  606.  (471)  So  notice  of  the  proceedings  to  take  property  for 
public  use  is,  when  required  to  be  given,  the  basis  of  jurisdiction 
or  of  the  right  to  proceed,  and  if  not  given,  or  if  not  given  in  the 
required  manner,  the  proceedings  are  unauthorized  and  void.'  It 
is,  however,  competent  for  the  legislature,  in  the  absence  of  a 
special  constitutional  restriction,  to  provide  for  constructive  no- 
tice only  to  those  interested.^ 

So  where  the  charter,  by  a  fair  construction,  provided  that  each 
applicant  for  a  review  of  an  assessment  should  himself  have  the 
right  to  select  two  appraisers,  an  ordinance  denying  this  right  and 
giving  it  to  a  majority  of  those  to  be  affected  by  the  laying  out  of  a, 
street  is  void.^     So  authority  to  open  a  street  and  assess  the  dam- 


Supreme  Court  as  to  confirmation  (un- 
der statute)  of  reports  of  commissioners — 
and  that  title  passes  hy  force  of  the  statute 
and  /luymtnt,  see  Embury  v.  Conner,  3 
Comst.  (N.  Y.)  511  ;  lb.  197;  Arnot  v. 
McClure,  4  Denio  (N.  Y.),  45;  Striker  v. 
Kelly,  7  Hill  (N.  Y.),  9;  s  c.  in  error,  2 
Denio,  323  ;  Doiiglity  i'.  Hope,  3  Denio 
(N.  Y.),  249;  Kennedy  v.  Newman,  1 
Sandf.  (N.  Y.)  187. 

1  Ilarbeck  v.  Toledo,  11  Ohio  St.  219, 
1800  ;  Specht  v.  Detroit,  20  Mich.  168, 
1870;  Kidder  v.  Peoria,  29  111.  77,  1862  ; 
Baltimore  v.  Bouldin,  23  Md.  328,  1865  ; 
McMicken  v.  Cincinnati,  4  Ohio  St.  394; 
Molett  V.  Keenan,  22  Ala.  484 ;  Darling- 
ton V.  Commonwealth,  41  Pa.  St.  08  ; 
Nichols  V.  Bridgeport,  23  Conn.  189.  As 
to  notice  and  its  requisites,  see,  also.  Red- 
field  on  Railways,  sec.  72.  Waiver  of 
notice.  Cruger  v.  Railroad  Co.,  12  N.  Y. 
190  ;  State  v.  Paterson,  7  Vroom  (36  N. 
J.  L.),  159;  State  v.  Atlantic  City,  34 
N.  J.  L.  99;  State  v.  Perth  Amboy, 
6  Dutch.  (N.  J.)  259  ;  post,  sec.  804. 
Record  must  show  proof  of  service. 
Neilson  v.  Wakefield,  5  N.  W.  R.  458. 
As  to  notice  in  similar  cases.  Myrick  v. 
La  Crosse,  17  Wis.  442 ;  Rathbun  v. 
Acker,  18  Barb.  (N.  Y.)  393;  Risley  v. 
St.  Louis,  34  Mo.  404  ;  Welker  v.  Potter, 
18  Ohio  St.  85.  Compare  Furnell  v. 
Cotes,  19  Ohio  St.  405  ;  State  v.  Eliza- 
beth, 3  Vroom  (N.  J.  L.),  357  ;  Cairo,  etc. 
Railroad  v.  Trout,  32  Ark.  17,  1877; 
Mclntyre  v.  Railroad  Co.,  11  C.  E. 
Green  (20  N.  J.  Eq.)  425;  State  r. 
Orange,  3  Vroom  (32  N.  J.  L.),  50  ;  see. 


also,  Lennon  i;.  Mayor,  N.  Y.  Common 
Pleas,  1873 ;  Cowen  v.  West  Troy,  43  Barb. 
(N.  Y.)  48;  State  v.  Hudson,  5  Dutch. 
(N.J.)  475;  Spechtr.  Detroit,  20  Mich. 
168,  1870.  A  similar  principle  as  to  notice 
applies  in  proceedings  to  assess  the  owners 
of  land  for  local  improvements.  State  v. 
Jersey  City,  4  Zab.  (24  N.  J.  L.)  662, 
066;  Kean  v.  Asch,  12  C.  E.  Green  (27 
N.  J.  Eq),  57;  State  v.  Plainfield,  9 
Vroom  (38  N.  J.  L.),  95  ;  lb.  419. 

'  Stewart  v.  Board,  etc.,  25  Miss.  479  ; 
Palmyra  v.  Morton,  25  Mo.  593,  597 ; 
Swan  V.  Williams,  2  Mich.  427.  The 
publication  of  the  ordinance  which  au- 
thorizes the  opening  of  the  street  is 
frequently  the  only  notice  to  property 
owners  which  is  required  by  the  charter 
or  constituent  act  of  the  corporation. 
Curry  v.  Mt.  Sterling,  15  111.  320,  1853  ; 
Joliet  V.  Railroad  Co.,  23  111.  202.  Where 
notice  of  the  proceedings  to  open  streets 
is  required  to  be  given  by  publication 
only,  and  it  is  thus  given,  "the  law  im- 
putes notice,  and  will  not  admit  testi- 
mony to  disprove  it  " ;  and  in  such  case 
want  of  actual  notice  in  any  part  is  no 
ground  for  relief,  in  equity  or  otherwise, 
against  such  proceedings.  Methodist 
Protestant  Church  v.  Baltimore,  6  Gill 
(Md.),  391,  1848.  See  State  v.  Jersey 
City,  4  Zabr.  (24  N.  J.  L.)  602;  State  r. 
Plainfield  (constructive  notice),  9  Vroom 
(38  N.  J.L.),  95  ;  Dubuque  i-.  Wooton,28 
Iowa,  571  ;  post,  ch.  xi.x,  sec.  804. 

8  Cincinnati  i\  Coombs,  16  Ohio,  181, 
1847,  and  see  lb.  574. 
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ages  on  the  property  benefited,  does  not  give  tlie  power  to  assess 
for  any  tiling  more  tlian  opening  the  street  and  paying  for  the 
right  of  way  ;  it  does  not  include  the  power  to  assess  other  prop- 
erty for  the  improvement  of  the  street  by  grading,  culverting,  and 
the  like.i 

§  607.  (472)  So  if  damages  are  to  be  assessed  by  commis- 
sioners who  are  freeholders,  the  fact  that  they  are  such  should, 
it  has  been  held,  appear  on  the  face  of  the  proceedings.^  But 
where  the  charter  required  the  city  council  to  appoint  as  com- 
missioners disinterested  freeholders  residing  in  the  city,  and  the 
corporation,  in  a  proceeding  against  it  by  the  land-owner  for  a 
mandamus  to  compel  it  to  collect  the  amount  awarded,  admitted 
that  its  council  had  appointed  the  commissioners,  it  was  held  as 
against  the  city  that  the  commissioners  would  be  presumed  to 
possess  the  requisite  qualification,  the  contrary  not  appearing  on 
the  face  of  the  proceedings.^ 

§  608.  (473)  Under  the  language  by  which  the  power  to  open 
streets  and  to  take  private  property  for  that  purpose  is  usually 
conferred  upon  municipal  corporations,  they  may,  at  any  time 
before  taking  possession  of  the  property  under  completed  proceed- 
ings, or  before  the  final  confirmation,  recede  from  or  discontinue 
the  proceedings  they  have  instituted.  This  may  be  done,  unless 
it  is  otherwise  provided  by  legislative  enactment,  at  any  time  be- 


»  Reed  v.  Toledo,  18  Ohio,  161,  1849. 
"Opening"  street  defined.  lb.  post, 
chapter  on  Taxation  and  Local  Assess- 
ments. 

2  NiclioU  V.  Bridgeport,  2-3  Conn.  189, 
208,  1854.  If  not  thus  appearing,  the 
proceedings  will  be  held  void.  lb.  See, 
also,  Judson  v  Bridgeport,  25  Conn.  426  ; 
Griffin  i;.  Rising,  2  Cush.  (Mass.)  75; 
People  V.  Brighton,  20  Mich.  57,  1870. 

3  State  V.  Keokuk,  9  Iowa,  4.38,  1859. 
See  Higgins  v.  Chicago.  18  111.  276  ; 
Chicago  V.  Wheeler,  25  111.  478 ;  Bloom- 
ington  V.  Brokaw,  77  111.  194,  196,  1875. 
A  provision  in  a  charter  that  plans  for 
opening  streets  shall  be  recorded  in  the 
recorder's  office,  is  directory.  Sower  v. 
Philadelphia,  35  Pa.  St.  231.  An  order 
laying  out  a  street  or  highway  may  refer 
to  a  "  plan,"  in  which  case  the  plan  meant 


may  be  shown  and  identified  by  evidence 
aliunde,  and  used  to  prove  the  location  and 
limits  of  the  highway.  Stone  v.  Cam- 
bridge, 6  Cush.  (Mass),  270,  1850.  Suffi- 
ciencji  of  description  of  proposed  street ; 
Stewart  v.  Baltimore,  7  Md.  500. 

As  to  mode  of  procedure,  and  various 
points  of  practice  respecting  the  assess- 
ment of  damages,  see  Redfield  on  Rail- 
ways, sec.  72,  where  many  of  the  cases 
are  referred  to  and  stated. 

A  commissioner  was  held  not  to  be  dis- 
qualified because  he  was  a  trustee  of  a  re- 
ligious corporation  owning  premises  liable 
to  assessment  for  benefits,  he  being  under 
no  personal  liability  for  the  debts  of  the 
corporation.  People  v.  Mayor,  etc.  Syra- 
cuse, 03  N.  Y.  291, 1875.  Effect  of  death 
of  one  of  the  commissioners.  76.  ante, 
sec.  99. 
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fore  vested  rights  in  others  have  attached.  Until  tlie  assessments 
of  damages  have  been  made,  the  amount  cannot  be  known  ;  and 
it  is  reasonable  that  after  having  ascertained  the  expense  of  the 
project  the  corporation  should  have  a  discretion  to  go  on  with  it 
or  not,  as  it  sees  fit.^ 


1  Anthony  Street,  in  re,  20  Wend. 
(N.  Y.)  G18,  019,  and  prior  cases  in  New 
York  tliere  cited  ;  Martin  r.  Mayor,  etc.,  of 
Brooklyn,  1  Hill  (N.  Y.)  541,  1841 ;  Dover 
Street,  in  re,  18  Johns.  (N.  Y.)  506;  Mil- 
itary Parade  Ground,  in  re,  GO  N.  Y.  819, 
1875;  Commrs.  etc.,  of  Albany,  in  re,  56 
N.  Y.  144;  Puniphrey  v.  Baltimore,  47 
Md.  145 ;  Millard  v.  Lafayette,  5  La.  An. 
1 12,  1850 ;  Roffignac  Street,  in  re,  4  Rob. 
(La.)  357,-  Canal  Street,  in  re,  11  Wend. 
155;  McLaughlin  y.  Municipality,  5  La. 
An.  504  ;  St.  Joseph  v.  Hamilton,  43  Mo. 
282;  State  v.  Hug,  44  Mo.  116;  Ilullin 
V.  Municipality,  4  Rob.  (La.)  357;  s.  c. 
11  lb.  97,  1845;  Water  Commissioners  of 
Jersey  City,  31  N.  J.  (2  Vrooin)  72, 
1804;  Clough  v.  Unity,  18  N.  H.  75; 
Pillsbury  i'.  SpringfiLld,  10  N.  H.  565 ; 
Higgins  i^.  Chicago,  18  111.  270;  State  v. 
Graves,  19  Md.  351,  1862,  where  the  sub- 
ject is  weU  discussed  by  Bowie,  C.  J. 
Unless  otherwise  provided  by  statute, 
the  proceedings  may  be  discontinued  by 
the  municipality  at  any  time  before  the 
title  is  acquired.  The  subject  is  very 
fully  examined,  and  the  English  cases, 
which  it  is  admitted  lay  down  a  different 
doctrine,  reviewed  by  Rapallo,  J.,  Cora, 
of  Wash.  Park,  in  re,  66  N.  Y.  144,  1874. 
He  says,  "  A  long  series  of  decisions  [in 
this  state]  has  established  tliat  in  these 
street  cases  the  corporation  may  be  per- 
mitted to  discontinue  proceedings  ...  at 
any  time  before  the  report  of  the  com- 
missioners is  finally  confirmed,  and  there 
is  a  final  award  in  the  nature  of 
a  judgment  in  favor  of  the  property 
owners  for  their  compensation."  Ih. 
p.  154.  See,  also,  Hamersley  v.  New 
York,  50  N.  Y.  533,  1874.  A  corpora- 
tion may  abandon  a  proceeding  to  take 
lands,  upon  paying  the  taxable  costs  and 
e.xpenses,  without  being  required  to  pay 
also  other  charges  and  the  counsel  fees. 
Waverly  Waterworks  Co.,  in  re,  10  Hun 
(N.  Y.).  57.  Where  the  power  of  emi- 
nent domain  is  conferred  upon  a  merely 


public  agent,  and  the  compensation  to  be 
made  is  to  be  ascertained  by  anotlier 
body,  as  commissioners,  or  a  jury,  the 
agent  has  an  election  whether  to  pursue 
or  abandon  the  condemnation,  after  the 
price  is  fi.xed,  unless  a  contrary  legisla- 
tive intent  is  clearly  indicated.  If  such 
an  election  has  been  once  made,  no  riglit 
of  reconsideration  remains.  Malion  v 
llalsted,  10  Vroom  (39  N.  J.  L.),  040. 
After  verdict  and  judgment  in  favor  of 
the  land-owner  (Hawkins  r.  Rochester, 
1  Wend.  (N.  Y.)  54,)  or  after  confirma- 
tion of  the  report,  private  rights  attach, 
and  the  corporation  cannot  discontinue 
the  proceedings,  although  the  court  may 
refuse  a  mandamus  and  leave  the  parties 
to  their  remedy  by  action.  People  v. 
Brooklyn,  1  Wend.  (N.  Y.)  318,  and  cases 
cited ;  Dover  Street,  in  re,  supra  ;  Dun- 
can V.  Louisville,  8  Bush  (Ky.),  98,  1871 ; 
Lafayette  v.  Shulz,  44  Ind.  97.  1873  ;  Har- 
rington y.  Co.  Commrs.,  22  Pick.  (Mass.) 
263 ;  See  on  this  point  Garrison  v.  New 
York,  21  Wall.  190,  1874  ;  Farnsworth  v. 
Boston,  121  Mass.  173.  Text  approved. 
O'Neill  r.  Hudson,  41  N.  J.  L.  161. 
A  city  "  may  revoke  ordinances  estab- 
lisliing  new  streets  before  they  are  opened, 
if,  in  the  exercise  of  its  discretion,  it  as- 
certains that  the  opening  of  them  would 
be  injurious  to  the  public  interest,  pro- 
vided, however,  that  no  vested  right  ac- 
quired under  the  dedication  is  affected 
by  the  change.  Per  Host,  J.,  Municipal- 
ity V.  Levee  Company,  7  La.  An.  270, 
1852.  The  author  does  not  understand 
the  case  of  the  State  i'.  Keokuk  (9  Iowa, 
438,  1859)  to  deny  but  rather  to  affirm, 
the  power  of  the  city  to  abandon  the 
project  of  the  opening  of  a  street  at  any 
time  before  the  property  is  taken  ;  but 
the  case  holds  that  the  city,  irhile  proceed- 
ing with  the  work,  has  no  implied  power 
to  set  aside  the  report  of  commission- 
sioners  it  had  appointed,  and  to  apjwint 
new  ones  at  discretion  "  until  tlie  dam- 
ages   are  brought   to    square "    with   its 
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§  609.  (474)  Where  proceedings  are  rightfully  discontinued 
the  laud-owner  cannot  have  a  mandamus  to  collect^  nor  recover  by 
action,  the  sum  that  may  have  been  estimated  by  commissioners  ; 
yet  he  may  have  a  special  action  for  damages  for  any  wrongful 
and  injurious  acts  of  the  corporation  in  the  course  of  the  proceed- 
ings.^ And  it  has  been  even  held  that  if  the  municipality  deems 
it  best  to  abandon  the  proposed  work  or  project,  it  maj'  do  so,  and 
discontinue  proceedings,  although  it  may  have  taken  possession 
of  the  premises.  By  taking  such  possession,  it  is  argued,  the  cor- 
poration does  not  impliedly  agree  to  purchase  at  the  appraise- 
ment. It  may,  nevertheless,  discontinue  the  proceedings,  and  the 
land-owner  can  only  demand  the  premises,  and  damages  for  being 
deprived  of  them  and  for  injuries  thereto.^ 


views.  On  this  ground  the  case  is  sus- 
tainable, and  in  accordance  with  settled 
principles  and  sound  reason.  It  is  not  to 
be  taken  as  holding  that  the  land-owner 
has  a  vested  right  to  an  assessment 
simply  because  one  has  been  made. 
Power  to  set  aside  report  and  appoint 
new  board,  see  Redfield  on  Railways,  sec. 
72  and  notes.  Assessment  made  by  com- 
mission must  be  approved  or  rejected  by 
the  court  in  toto  ;  it  cannot  amend  the  re- 
port. Claiborne  Street,  in  re,  4  La.  An. 
7  ;  Anthony  Street,  in  re,  20  Wend.  (N.  Y.) 
618 ;  Simmons  v.  Mumford,  2  Rh.  Is. 
172;  Clarke  v.  Newport,  5  Rii.  Is.  333. 
Where  a  city  has  acceptc<l  and  confirmed 
the  report  of  commissioners  to  assess 
damages,  it  is  concluded  from  withholding 
payment  because  of  an  alleged  error. 
Higgins  V.  Chicago,  18  111.  276 ;  Chicago 
r.  Wheeler,  25  111.  478.  Mandamus  to  en- 
force payment  by  sale  of  city  bonds.  Dun- 
can V.  Louisville,  8  Bush  (Ky.),  97,  1871. 
Although  the  statute  may  provide  that 
the  report  of  the  commissioners,  when 
confirmed,  shall  be  "  final  and  conclusive," 
this  does  not  vest  such  a  right  in  the 
award  as  to  prevent  the  legislature  from 
authorizing  the  proceedings  to  be  va- 
cated, and  to  refer  the  matter  to  new  com- 
missioners. Garrison  v.  New  York,  21 
Wall.  190,  1874. 

1  State  V.  Graves,  19  Md.  351,  1862; 
Graff  V.  Baltimore,  10  Md.  544 ;  Norris  v. 
Baltimore,  44  Md.  606  ;  Baltimore  v.  Mus- 
grave,  48  Md.  272 ;  Milliard  v.  Lafayette, 
5  La.  An.  112,  1850;  Roffignac  Street,  in 


re,  4  Rob.  (La.)  357 ;  Canal  Street,  in  re, 
11  Wend.  (N.  Y.)  155;  Anthony  Street, 
in  re,  20  Wend.  (N.  Y.)  618;  Walling  v. 
Mayor,  5  La.  An.  660.  Where  a  corpora- 
tion commences  proceedings  to  open  a 
street,  and  notifies  a  proprietor  not  to 
continue  the  making  of  improvements  he 
had  begun,  and  the  corporation  needlessly 
delays  and  finally  abandons  the  proceed- 
ings, it  is,  under  these  circumstances,  lia- 
ble for  the  actual  damages  suffered  by  the 
proprietor,  arising  from  the  suspension  of 
his  improvements.  McLaughlin  v.  Muni- 
cipality, 5  La.  An.  504, 1850,  distinguished 
from  Milliard  v.  Lafayette,  lb.  112;  Graff 
V.  Baltimore,  10  Md.  544,  1857.  Man- 
damus held  to  be  the  remedy  of  the 
abutter  for  delay  in  completing  street  im- 
provements. Whiting  V.  Boston,  106 
Mass.  89,  1870.  Such  delay  is  no  legal 
excuse  for  refusal  to  pay  assessment.    lb. 

2  Hullin  V.  Municipality,  11  Rob.  (La.) 
97,  1845;  Feiten  r.  Milwaukee  (approv- 
ing text),  47  Wis.  494;  Norris  v.  Balti- 
more, 44  Md.  006 ;  and  see  Baltimore  v. 
Musgrave,  48  Md.  272. 

A  city  has  the  right  through  its  coun- 
cil to  authorize  the  purchase  of  a  right  of 
way  for  a  ditch,  and  will  be  bound  to  re- 
imburse the  party  authorized  to  procure 
it ;  but  it  cannot  enter  into  an  agreement 
with  such  party  that  it  will  construct  the 
ditch,  nor  can  he  recover  damages  for 
any  alleged  injuries  he  may  have  suffered 
by  a  subsequent  determination  of  the 
council  not  to  proceed  witli  the  work. 
Stewart  v.  Comicil  Bluffs,  50  Iowa,  668 ; 
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§  610.  (475)  Nor  has  the  municipal  corporation  always  been 
considered  as  concluded  and  bound  to  pay  the  damages  awarded, 
although  the  report  of  the  commissioners  appointed  by  it  had 
been  confirmed.  The  act  to  enable  the  city  of  Baltimore  to  pro- 
cure a  supply  of  water  authorized  the  city  to  condemn  lands,  re- 
quired the  inquisition  of  damages  to  be  returned  to  the  circuit 
court,  and  provided  that  it  "  should  be  confirmed  by  the  said 
court  at  its  next  sitting,  if  no  sufficient  cause  to  the  contrary  be 
shown,"  and  the  "  valuation  when  paid  or  tendered  shall  entitle 
the  city  to  use  the  land  as  fully  as  if  it  had  been  conveyed  by  the 
owner."  It  was  held  that  the  city  was  not  bound  by  the  mere 
inquisition  of  damages,  although  confirmed  by  the  court,  to  pay 
the  amount  awarded,  but  could,  nevertheless,  abandon  the  loca- 
tion in  question  ;  that  the  judgment  of  confirmation  simply  de- 
cided the  value  of  the  land,  and  that  payment  or  tender  of  the 
valuation  is  necessary  to  give  the  city  a  title  to  the  j)roperty.  It 
was  admitted  by  the  court,  however,  that  if  the  owner  suffered 
loss  or  injury  by  reason  of  the  wrongful  acts  of  the  city,  he  might 
recover  damages  therefor.^  But  the  language  of  the  act  or  char- 
ter may  be  such  as  to  give  the  land-owner  a  right  to  the  sum 
assessed,  and  to  prevent  the  corporation  from  setting  aside  or  dis- 
continuing proceedings,  as  where  it  is  provided  "  that  after  the 
value  and  damages  shall  have  been  ascertained,  the  amount,  with 
interest,  shall  be  paid  to  the  person  interested,  on.  demand."  ^ 

1  Graff  V.  Baltimore,  10  Md.  544,  provide  for  the  payment  of  an  award  for 
1857;  State  v.  Graves,  19  Md.  351;  Mer-  damages  in  anything  but  money,  or  to 
rick  I'.  Baltimore,  43  Md.  219  ;  Norris  v.  postpone  the  right  of  the  land-owner  to 
Baltimore,  44  Md.  598 ;  Black  i-.  Balti-  receive  the  same  after  the  award  becomes 
more,  50  Md.  236;  Baltimore  v.  Mus-  a  finality.  Butler  u.  Sewer  Commrs  ,  10 
grave,  48  Md.  272,  approving  Kailroad  Vroom  (39  N.  J.  L.),  665,  1878. 
Co.  V.  Nesbit,  10  How.  (U.  S.)  395;  Gar-  2  Stafford  v.  Albany,  7  Johns.  (N.  Y.) 
rison  v.  New  York,  21  Wall.  106,  1874.  541,  1811;  s.  c.  6  lb.  1.  Thus  under  the 
See,  also,  as  to  private  rights  vesting,  legislation  of  Indiana,  which  provides  that 
State  I'.  Clunet,  19  Md.  351,  1862.  In  if  the  city  accepts  the  report  of  the  com- 
New  York,  the  rule  is  that  where  pro-  missioners  it  "  shall  direct  the  treasurer 
ceedings  to  condemn  lands  have  so  far  to  tender  to  the  owner  the  damages 
progressed  that  the  amount  of  compensa-  awarded  by  the  commissioners,"  the  city 
tion  to  be  paid  to  the  owner  has  been  becomes  liable  for  the  damages  when  the 
fixed  as  a  finality,  the  proceedings  caimot  report  is  accepted,  and  may  be  sued  there- 
be  discontinued  or  abandoned,  the  owner  for.  Lafayette  v.  Schultz,  44  Ind.  97, 
has  a  vested  right  to  the  compensation,  1873,  following  Stafford  v.  Albany,  supra, 
and  payment  may  be  enforced  according  and  Higgins  i:  Chicago,  18  111.  270,  and 
to  statute,  under  which  the  proceedings  Chicago  v.  Wheeler,  25  111.  478.  See 
were  instituted.  People  v.  Common  Coun-  Garrison  r.  New  York,  21  Wall.  196, 
cil,  78  N.  Y.  57.  In  .V<  w  ./t  rsc//,  it  is  held  1874;  Farnsworth  i'.  Boston,  121  Mass. 
there  is  no  power  in  the  legislature  to  173. 
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§  611.  (476)  If  no  appeal  or  other  special  remedy  be  given,  it 
has  been  very  generally  held  that  certiorari  lies  against  a  town  or 
city  corporation  with  respect  to  their  proceedings  in  laying  out, 
altering,  or  improving  a  street,  and  if  invalid  they  will  be  set  aside 
by  the  courts.^  Adopting  what  it  regarded  as  the  well-established 
general  doctrine,  the  Supreme  Court  of  the  United  States  have 
held  that  the  federal  circuit  courts,  sitting  in  equity,  will  not  in- 
terfere, by  injunction  or  otherwise,  with  the  proceedings  and  de- 
terminations of  the  municipal  authorities  in  exercising  the  power 
to  open  streets,  unless  it  becomes  necessary  to  prevent  a  multi- 
plicity of  suits  or  irreparable  injury,  or  unless  the  proceeding 
sought  to  be  annulled  or  corrected  is  valid  upon  its  face,  and  the 
alleged  invalidity  consists  in  matters  to  be  proved  by  extrinsic 
evidence.  There  must  be  some  recognized  ground  of  equity  juris- 
diction, or  equity  will  not  interfere.  If  the  proceedings  are  void, 
and  do  not  cast  a  cloud  upon  the  owner's  title,  he  must  resort  to 
the  ordinary  legal  remedies.  If  the  municipal  authorities  have 
failed  to  follow  the  provisions  of  the  charter,  or  have  exceeded 


*  See,  post,  ch.  xxii. ;  ante,  sec.  440. 
Also,  State  ;;.  Wakely,  2  Nott  &  McCord 
(So.  C),  410,  1820;  State  v.  Cockrell,  2 
Rich.  Law  (So.  C),  6;  Parks  v.  Boston, 
8  Pick.  (Mass.)  218,  1829 ;  Preble  i'.  Port- 
land, 45  Me.  241,  1858;  Stone  v.  Boston,  2 
Met.  (Mass.)  220;  Prigden  v.  Bannernian, 
8  Jones  (N.  C),  53;  Baldwin  v.  Bangor, 
36  Me.  518 ;  Gay  v.  Bradstreet,  39  Me. 
580;  D  wight  v.  Springfield,  4  Gray 
(Mass.),  107,  1855;  Kingman  v.  County 
Commissioners,  G  Cush.  (Mass.)  306 
French  v.  Commissioners,  12  Mich.  267 
Inhabitants  of  Monterey  v.  County  Com 
niissioners,  7  Cush.  (Mass.)  394;  Intend 
ant  V.  Chandler,  0  Ala.  899,  1844 ;  Ruhl 
man  v.  Commonwealth,  5  Binn.  (Pa.)  26 
Tarlton,  in  re,  2  Ala.  35,  1841 ;  Swan  v 
Cumberland,  8  Gill  (.Md.),  150,  1849 
Camden  v.  Mulford,  2  Dutch.  (N.  J.)  49 
Dorchester  v.  Went  worth,  11  Post.  (31 
N.  H.)  451 ;  State  v.  Stewart,  5  Strob.  (So. 
C.)  Law,  29;  State  v.  Swift,  1  Hill  (So. 
C),  360;  Myers  v.  Simms,  4  Iowa,  500; 
McCrory  v.  Griswold,  7  Iowa,  248;  Spray 
r.  Thompson,  9  Iowa,  40;  Campau  v. 
Detroit,  14  Mich.  276,  1866;  Duffield  v. 
Detroit,  15  Mich.  474.  As  to  function  of 
anpcal  and  certiorari.  People  v.  Brighton, 
20  Mich.  57  ;  post,  sees.  925-929. 


So  in  Vermont,  it  is  held  that  the  pro- 
ceedings by  the  county  court  to  lay  out 
roads  are  not  by  the  course  of  the  com- 
mon law,  and  can  only  be  revised  upon 
certiorari,  or  by  writ  of  mandamus  in  the 
nature  of  a  procedendo.  Adams  v.  New- 
fane,  8  Vt.  271 ;  Lyman  v.  Burlington,  22 
lb.  131 ;  Woodstock  v.  Gallup,  28  Vt.  (2 
Wms.)  587,  1856,  where  Redjield,  C.  J., 
very  fully  considers  the  proper  office  of 
writs  of  certiorari  and  mandamus  in  the 
nature  of  a  procedendo.  The  latter  was 
deemed  the  more  appropriate  remedy 
where  the  inferior  tribunal  disposed  of 
the  case  upon  an  incidental  question,  and 
not  upon  the  merits.  See  Rand  v.  Town- 
send,  26  Vt.  670.  When  remedy  of  abut- 
ter is  bj'  certiorari,  and  when  in  equity. 
See,  further.  Whiting  v.  Boston,  106 
Mass.  89 ;  Jones  v.  Boston,  104  Mass.  461 ; 
post,  sees.  906-924.  It  is  held  in  New 
York  (People  v.  Mayor,  2  Hill  (N.  Y.),  9, 
1841),  and  Ohio  (Dixon  v.  Cincinnati,  14 
Ohio,  240,  1846),  that  certiorari  will  not 
lie  in  such  cases  imless  given  by  statute, 
but  the  cases  above  referred  to  will  show 
that  the  opposite  opinion  has  been  very 
generally  adopted.  See  People  v.  Still- 
well,  19  N.  Y.  531. 
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the  jurisdiction  which  it  confers,  the  remedy  of  the  land-owner 
for  the  review  and  correction  of  the  proceedings  is  by  certiorari^ 
and  not  by  bill  in  equity .^ 


1  Ewingv.  St.  Louis,  5  WaU.  413. 1866 ; 
Ilannewinkle  v.  Georgetown,  15  Wall. 
547,  1872 ;  Marsh  v.  Brooklyn,  59  N.  Y. 
280,  1874;  Hatch  v.  Buffalo,  ^8  N.  Y.  276; 
Guest  V.  Brooklyn,  09  N.  Y.  50(5.  1877.  In 
case  first  cited,  the  city  of  St.  Louis  had 
condemned  a  portion  of  the  complainant's 
property  for  a  street,  and  assessed  bene- 
fits and  damages,  and  rendered  judgment 
accordingly.  The  complainant  Hleil  a  bill 
in  the  United  States  Circuit  Court  to  en- 
join tiie  enforcement  of  the  judgment, 
and  also  to  obtain  compensation  for  the 
property  appropriated  for  the  street.  The 
bill  set  forth  various  grounds  of  alleged 
illegality  in  the  proceedings,  and  a  de- 
murrer thereto  was  sustained.  "  Of  these 
grounds  for  relief,  the  principal  are,"  says 
Mr.  Justice  Field,  giving  the  judgment 
of  the  Supreme  Court,  "  that  the  pro- 
ceedings were  taken  without  notice  to  the 
complainant,  or  any  appearance  by  him; 
that  the  notice  provided  by  law  was  not 
published  as  required  ;  that  no  provision 
was  made  for  compensation  for  the  prop- 
erty taken  ;  that  no  power  to  render  the 
judgment  was  vested  in  the  mayor  by 
the  legislature  or  charter,  and  that  the 
statute  under  which  the  proceedings  pur- 
ported to  have  been  taken  was  repealed 
before  the  proceedings  were  completed. 
These  grounds  are,  by  the  demurrer,  ad- 
mitted to  be  true ;  and  being  true,  no 
reason  exists  upon  which  to  justify  the 
interposition  of  a  court  of  equit}'.  .  .  . 
The  second  object  of  the  bill  —  the  ob- 
taining of  compensation  for  the  property 
actually  appropriated  by  the  city  —  falls 
with  the  first.  If  the  proceedings  for  its 
appropriation  were  void,  the  title  remains 
in  tlie  complainant,  and  he  can  resort 
(unless  the  legislature  has  required  him 
to  pursue  a  particular  remedy)  to  the  or- 
dinary remedies  afforded  by  law  for  the 
recovery  of  the  possession  of  the  real 
property  wrongfully  withheld,  or  for  the 
redress  of  trespasses  upon  it."  5  Wall. 
418,  419.  Followed  and  approved.  An- 
derson V.  St.  Louis,  47  :Mo.  479,  486. 1871 ; 
distinguished,  Leslie  r.  St.  Louis,  47  Mo. 
474  ;  commented  on,  Coulson  v.  Portland, 


Deady,  481 ;  Miller  w.  Mobile,  47  Ala.  1G3, 
1»72;  8.  c.  11  Am.  Rep.  708.  The  owner 
of  land  wrongfully  taken  by  a  city  and 
converted  into  and  used  as  a  pubUc  street, 
may  maintain  ejectment  against  a  city  for 
its  recovery.  Armstrong  v.  St.  Louis,  C9 
Mo.  309 ;  Anderson  v.  St.  Louis,  47  Mo. 
484  ;  Hammerslough  v.  Kansas  City,  57 
Mo.  219.  The  general  subject  is  further 
treated  in  ch.  xxii.,  post,  sees.  923,  924, 
926. 

Where  the  charter  of  a  city,  in  con- 
ferring upon  it  the  power  of  opening 
streets,  gives  to  the  parties  considering 
themselves  aggrieved  by  the  proceedings 
an  appeal  to  a  court  of  competent  jurisdic- 
tion, with  a  right  to  a  jury  trial,  they 
should  seek  redress  in  that  tribunal,  and 
not,  at  least  ordinarily,  by  a  bill  in  equity. 
Methodist  Protestant  Church  v.  I3alti- 
more,  6  Gill  (Md.),  391,  1848;  Dusseaur. 
Municipality,  6  La.  An.  575;  Stewart 
V.  Baltimore,  7  Md.  500,  1855 ;  Baltimore 
V.  Clunet,  2.3  Md.  449, 18G5.  If  an  appeal 
is  given,  that  course  is  proper  for  an  ag- 
grieved party  to  pursue ;  if  he  has  no 
other  remedy,  he  may  have  a  certiorari, 
but  not  an  injunction,  unless  on  equitable 
grounds.  State  v.  Wakely,  2  Nott  &  Mc- 
Cord  (South  Car.).  410;  State  v.  Cock- 
rell,  2  Rich.  (South  Car.)  Law.  6;  Spray 
V.  Thompson,  9  Iowa,  40 ;  Ewing  v.  St. 
Louis,  supra. 

A  municipal  corporation  will,  on  appli- 
cation of  the  owner,  be  enjoined  from  ap- 
propriatincj  prirafe  properly  for  the  purpose 
of  a  street,  until  it  complies  with  the  law, 
by  assessing  and  tendering  damages  to 
the  owner  (Lafayette  v.  Bush,  19  Ind. 
326,  1862),  or  securing  them.  Sower  v. 
Philadelphia,  35  Pa.  St.  2.S1  ;  Eidemiller 
V.  Wyandotte  City.  2  Dillon  C.  C.  376, 
1873;  Gardner  v.  Newburg,  2  Johns.  Ch. 
162,  1816. 

AVhen  equity  will  interfere  b}'  injunction 
to  restrain  tlie  illegal  and  unauthorized 
acts  of  municipal  corporations.  See  jMst, 
ch.  xxii.  sec.  006  ft  se<].  Reddall  ?•.  Bryan 
(condemnation  of  property),  14  Md.  444 
Richardson  v.  Baltimore.  8  Gill  (Md.), 
433,  1849;  Alexander  i-.  Baltimore,  5  Gill 
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§  612.  (477)  Respecting  compensation^  the  mode  of  ascertain- 
ing the  amount  in  case  of  disagreement,  and  the  time  and  manner 
of  payment,  and  the  remedies  for  its  enforcement,  a  few  princi- 
ples applicable  to  municipal  corporations  must  be  noticed.  Nearly 
all  the  constitutions  provide  that  "just  compensation"  shall  be 
made  for  the  property  taken  ;  and  that  view  is  believed  to  be 
sound  which  regards  this  language  as  necessarily  contemplating 
compensation  of  a  pecuniary  character,  in  respect  to  the  property 
appropriated.  Some  of  the  constitutions  go  more  into  detail,  and 
in  terms  provide  that  the  compensation  shall  be  made  "in  money," 
and  some  contain  a  clause  as  to  the  time  of  payment,  as  that  it 
shall  be  first  made  or  secured^  that  is,  made  or  secured  before  the 
property  is  taken  or  applied  to  the  proposed  public  use  ;  and  some 
contain  a  provision  giving  the  land-owner  the  right  to  have  the 
compensation  determined  by  a  jury.^  It  is  not  within  the  scope 
of  this  work  to  follow  out  these  different  provisions  into  the  con- 
struction which  they  have  received  in  the  courts  of  the  various 
states,  nor  to  descend  to  a  detailed  notice  of  all  the  decisions 
upon  special  enactments  or  charters.  It  must  suffice  to  state  the 
leading  principles  which  the  adjudications  have  established,  and 
to  refer  to  the  authorities  for  a  more  full  illustration  and  develop- 
ment of  the  subject.  In  the  outset  it  is  proper  to  observe  that  a 
fundamental  consideration  in  the  construction  and  application  of 

(Mfl.),  383.  Opening  streets.  Attorney  reduced  in  value."  Dunlop  v.  York,  16 
General  v.  Paterson,  1  Stockt.  (N.  J  )  624 ;  Grant  (Canada),  216-223.  This  raises  the 
Trustees  v.  Davenport,  7  Iowa,  213  ;  Con-  question  as  to  the  title  of  the  claimant.  It 
nolly  V.  Griswold,  7  Iowa,  416;  /fi.  248 ;  is  not  to  be  assumed  that  the  person  in 
Harness  v.  Canal  Co.,  1  Md.  Ch.  Dec.  possession  is  the  absolute  owner  of  the 
248;  Walker  f.  Railroad  Co.,  8  Ohio,  38 ;  land.  He  may  not  have  any  title,  an 
Railroad  Co.  v.  Owings,  15  Md.  199 ;  imperfect  title,  or  a  title  subject  to  en- 
Henry  V.  Railroad  Co.,  10  Iowa,  §40 ;  cumbrances.  Unless  a  charge  of  the  land 
Browning  v.  Railroad  Co.,  3  Green  Ch.  were  made  a  charge  upon  the  compensa- 
(N.  J.)  47;  Ragatz  y.  Dubuque,  4  Iowa,  tion,  the  security  would  be  impaired  at  the 
349.  expense   of  the    chargee.      The    money 

As   to  prohibition   as  a  remedy  against  becomes,  as  it  were,  impressed  with  the 

iUe'iai  corporate  proceedings.  State  i'.  Wakely  trusts  to  which  the  land  was  subject,  and 

supra:  Mayo  i;.  James,   12  Gratt.   (Va  )  stands  in  its  place.  Dunlop  r.  York,  s!/;)ra; 

17;  Warwick  v.  Mayo,  15  /?>.  628 ;  Wil-  East   Lincolnshire  R.  Act,  ?«  re,  1   Sim. 

liams,  (w  re,  4  Pike  (4  Ark.),  537  and  note,  (N.  S.)  260;    Greaves  v.  Newfoundland 

with  forms.     Arnold  »;.  ShieMs,  5  Dana  Co.,23L  T.  53  ;  Cuckfield  Burying  Board, 

(Ky.),  18;  post,  ch.  xxii.  sec.  930.  in  re,  19  Beav.  153;  Lippincott  v.  Smyth, 

1  "The  compensation  under  the  Btat-  2  L.  T.  N.  S.  79;  Hall  v.  London,  Chat- 

ute   is  for  damages   resulting  from  the  ham  and  Dover  Railway  Co.,  14  L.  T.  N. 

taking  of  the  land  ;  the  award,  therefore,  S.  351 ;  Cooper  v.  Gostling,  9  L.  T.  N.  S. 

must  be  taken  to  be  for  so  much  as  the  77. 
property  of  the    claimant  was  thereby 
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these  constitutional  provisions  is,  that  they  have  been  found  ne- 
cessary to  secure  adequate  protection  to  private  property,  and 
that  they  should  be  vigorously  upheld  in  their  full  extent  and 
fair  meaning.  In  construing  statutes  or  charters  delegating  the 
power  of  eminent  domain  and  pointing  out  the  mode  of  exercising 
it,  it  is  the  duty  of  the  judicial  tribunal  to  insist  that  every  provi- 
sion intended  for  the  benefit  of  the  owner  shall  be  complied  with 
before  he  shall  be  divested  of  his  property.  Except  so  far  as  the 
mode  of  procedure  is  ordained  by  the  constitution,  it  is  com- 
petent for  the  legislature  to  prescribe  it,  and  the  mode  pre- 
scribed must,  as  we  have  seen,  be  strictly  and  guardedly  pursued, 
although  unreasonable  nicety  should  not  be,  and  is  not,  re- 
quired.^ 

§  613.  (478)  If  the  act  or  charter  authorizing  the  appropria- 
tion of  the  property  itself  provides  a  specific  remedy  to  the 
land-owner,  by  which  the  amount  of  his  compensation  shall  be 
ascertained,  that  method  is  usually  regarded  as  exclusive.^  So 
long  as  the  municipality  keeps  within  its  legislative  grant  qf 
power,  it  is  not  liable  to  a  common-law  action,  nor  will  it  be 
enjoined  ;  yet  if  it  violates  or  transcends  its  authority,  the  land- 
owner may  bring  his  action  of  case,  ejectment,  or  trespass ;  and 
equity  will  frequently  grant  an  injunction  to  restrain  an  illegal 
use  or  appropriation  of  private  propert3%"^ 

1  Rcdfield  on  Railways,  sec.  64  and  note.  This  subject  is  very  fully  treated 
notes  ;  lb.  sec.  72.  in  Kedfield   on  Railways,   sec.  8,   p.  336 

2  Cotton  V.  Hamilton  &  Toronto  Rail-  (od  edition).  See,  also,  1  American 
way  Co.,  14  Upper  Can.  Q.  B.  87;  Ran-  Railway  Cases,  IGG-  171,  note,  and  cases 
kin  V.  Great  Western  Railway  Co.,  4  Up-  cited  and  reviewed;  Floyd  v.  Turner,  23 
per  Can.  C.  P.  403 ;  Grimshawe  v.  Grand  Texas,  293;  Doe  v.  Railway  Co..  14  M. 
Trunk  Railway  Co.,  ID  Upper  Can.  Q.  B.  &  W.  687  ;  Cairo,  etc.  Railroad  Co.  v. 
493;  WcUand  y.  Buffalo  &  Lake  Huron  Turner,  31  Ark.  495,1876;  Peirce  Am. 
Railway  Co.,  30  Upper  Can.  Q.  B.  147;  Railroad  Law,  230;  Snialley  v.  Railway 
8.  c.  31  Upper  Can.  Q.  B.  539;  Jones  v.  Co.,  2  H.  &  N.  158;  Boston  v.  Robbins, 
Stanstead,  Shefford,  &  Chambly  Railway  12G  Mass.  384  ;  Cuslmian  i-.  Smith,  34 
Co  ,  L.  R.  4  P.  C.  98,  120  ;  McLean  v.  Me.  247 ;  Sower  v.  Pliiladelpliia,  35  l»a. 
Great  Western  Railway  Co.,  33  Upper  St.  231.  If  the  statute  provides  no  meth- 
(;an.  Q.  B.  198;  Kimble  v.  Canal  Co.,  1  od  by  which  the  land-owner  may  coerce 
Ind.  (Cart.)  285,  1848;  Colking  y.  Bald-  payment  from  the  municipality,  he  may 
win,  4  Wend.  (N.  Y.)  6G7  ;  Railroad  Co.  brinji  an  independent  action.  Jamison  v. 
r.  Smith,  6  Ind.  249;  Railroad  Co.  c.  Con-  Springfield,  53  Mo.  224.  1873.  Under 
nolly,  7  Ind.  32;  Railway  Co.  u.  Oakes,  20  constitution  of  loica  unpaid  owner  may 
Ind.  9,  1863 ;  Mitciiell  v.  Turnpike  Co.,  maintain  ejectment.  Daniels  v.  Railroad 
3  Humph.  (Tenn.)  456;  Brown  r.  Beatty,  Co.,  35  Iowa,  129,  So  in  Misxissipfn. 
34  Miss.  227 ;  Dodge  v.  Commrs.,  3  Met.  Railroad  Co.  v.  Payne.  37  Miss.  100.  But 
(Mass.)  380.  not  in  Arkansas.     Cairo,  etc.  Railroad  To. 

*  See  authorities  cited,  supra,  sec.  611,     v.  Turner,  31  Ark.  459, 1876. 
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§  614.  (479)  When  a  street  is  finally  established^  the  party 
whose  land  lias  been  taken  is  entitled  to  payment^  although  the 
street  has  not  been  opened.^  So  it  is  generally  held  that  such  a 
party  is  entitled  to  payment  when  the  report  of  the  commissioners 
of  assessment  has  been  finally  acted  on  and  confirmed,  or  when, 
before  confirmation,  the  municipal  authorities  have  taken  and 
retain  actual  use  of  his  property.^  When  the  owner's  right  to 
damages  is  vested  or  complete,  he  may,  in  proper  cases,  sue  the 
municipality  therefor,  or  have  a  mandamus  to  compel  it  to  pay  or 
to  proceed  to  collect  the  assessments  which  constitute  the  fund 
from  which  payment  must  come.^ 

§  615.  (480)  In  the  absence  of  controlling  constitutional  pro- 
visisions,  it  is  competent  for  the  state  to  authorize  municipal 
corporations  to  take  private  property  for  public  use  without  first 
making  payment ;  but  it  is  not  usual  for  the  legislature  to  confer 
this  power,  and,  even  if  it  does,  it  is  still  necessarj'',  by  some 
enactment,  that  it  shall  make  certain  and  adequate  provision  by 
which  the  owner  can  coerce  compensation,  through  the  judicial 
tribunals  or  otherwise,  without  unreasonable  delay .^     Either  by 


1  Shaw  V.  Charlestown,  3  Allen  (Mass.), 
538;  Philadelphia  i'.  Dickson,  38  Pa. 
St.  217  ;  Griggs  i\  Foote,  4  Allen  (Mass.), 
195.  The  constitutional  provision  against 
taking  private  property  until  compensa- 
tion be  made,  means  taking  the  property 
from  the  owner  and  actucdhj  applying  it  to 
the  use  of  the  public.  A  survey  and  oth- 
er preliminary  steps  are  not  a  taking, 
within  the  meaning  of  the  constitution. 
But  until  the  compensation  the  owner  is 
entitled  to  has  been  made  or  tendered  as 
required  by  law  a  street  cannot  be 
opened  or  used,  and  an  entry  to  grade  or 
prepare  the  ground  for  a  street  would  be 
illegal  and  a  trespass.  Stewart  i>.  Balti- 
more, 7  Md.  500,  1855.  That  preliminary 
surveys  may  be  authorized  by  the  legisla- 
ture witliout  making  compensation  there- 
for, and  that  they,  when  so  authorized, 
are  not  trespasses.  See  authorities  cited 
in  Redfield  on  Railways,  sec.  66.  What  is 
deemed  a  "  taking."    Post,  sec.  991,  note. 

2  Ante,  sees.  009,  610.  See  Johnson  v. 
Alameda,  14  Cal.  106.  As  to  right  of  land- 
owner to  recover  interest  on  assessment  of 
damages.  Haley  r.  Philadelphia,  08  Pa. 
St.  45,  48,  49  ;  Fink  v.  Newark,  40  N.  J 
L.  11 ;  Old  Colony  Railroad  v.  Miller,  125 
Mass.  1. 


8  Mayor,  etc.  v.  Richardson,  1  Stew. 
&  Port.  (Ala.)  12,  1831 ;  Shaw  v.  Charles- 
town,  3  Allen  (Mass.),  538;  Philadelphia 
V.  Dyer,  41  Pa.  St.  463  ;  Philadelphia  v. 
Dickson,  38  lb.  247  ;  State  v.  Hugg,  44 
Mo.  116;  State  v.  Keokuk  {mandamus  to 
collect  assessment),  9  Iowa,  488 ;  Rexford 
V.  Knight,  11  N.  Y.  (1  Kern.)  308;  Hig- 
gins  V.  Chicago,  18  111.  276 ;  Rome  v.  Jen- 
kins (action  for  value),  30  Ga.  154,  1860  ; 
post,  sec.  971,  note.  A  city  is  not  prima- 
rily liable  for  benefits  assessed  against  in- 
dividuals. Shaffner  v.  St.  Louis,  31  Mo. 
264.  If  land  be  taken  for  a  public  improve- 
ment under  the  charter  of  a  city,  and  the 
assessment  made  to  the  owner  be  set 
aside,  an  action  at  law  will  not  lie,  as  upon 
an  assumpsit  for  the  value  of  such  land 
and  damages.  Paret  v.  Bayonne,  40  N. 
J.  L.  333. 

4  People  V.  Hayden,  6  Hill  (N.  Y. ),  359 ; 
Rexford  v.  Knight,  11  N.  Y.  308;  Cooley 
Const.  Lim.  560;  Curran  v.  Shattuck,  24 
Cal.  427  ;  McCann  v.  County,  7  Cal.  121. 
In  Chapman  v.  Gates,  64  N.  Y.  132,  146, 
Allen,  J.,  referring  to  the  People  v.  Hay- 
den, sup7-a,  expresses  the  opinion  that  pro- 
vision for  compensation  to  the  land-owner, 
by  means  of  a  local  special  assessment  on 
lands  adjoining  those  taken,  to  raise  the 
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constitutional  provision  or  legislative  enactment,  the  almost  inva- 
riable, and  certainly  the  just,  course,  is  to  require  payment  to 
precede  or  to  accompany  the  act  of  appropriation.^ 

§  616.  (481)  In  the  absence  of  special  constitutional  restric- 
tions upon  the  power  of  the  legislature,  it  may  be  regarded  as 
settled  by  repeated  adjudications  in  different  states  that  authority 
may  be  conferred  by  the  legislature  upon  municipal  corporations 
to  open  streets  and  to  apportion  the  damages  awarded  or  found 


money  required,  is  not  a  sufficient  compli- 
ance with  the  requirement  of  the  constitu- 
tion as  to  compensation,  and  does  not  bring 
the  case  witliin  the  doctrine  laid  down  by 
Nelson,  C.  J.,  in  the  People  v.  Ilayden. 

Authority  to  towns  and  cities  to  open 
streets,  and  to  take  private  property  for 
public  use,  \vithout./!Vs<  making  compen- 
sation therefor,  has  frequently  been  held 
legal  in  the  absence  of  special  constitution- 
al provisions  requiring  payment  before 
possession  or  use  be  enjoyed.  Dronborger 
V.  Reed,  11  Ind.  420,  1858;  Loweree 
V.  Newark,  9  Vroom  (38  N.  J.  L),  151 ; 
McCormick  v.  Lafayette,  1  Ind.  (Cart.) 
48,  1848  ;  Bloodgood  v.  Railroad  Co.,  18 
Wend.  (N.  Y.)  9;  Bcekman  v.  Railroad 
Co.,  3  Paige  (N.  Y.),  Ch.  45;  Commrs. 
V.  Bowie,  .'54  Ala.  461  ;  Lafayette  v.  Bush, 
19  Ind.  3'26.  Distinction  in  this  respect 
between  municipal  and  private  corpora- 
tions. See,  Loweree  v.  Newark,  9  Vroom 
(38  N.  J.  L.),  651,  and  cases  last  cited; 
see  Morris  Canal  Co.  v.  Jersey  City,  11 
C.  E.  Green,  294  (26  N.  J.  Eq.). 

The  charter  of  Mobile,  which  authorizes 
the  taking  of  private  property  for  streets, 
without  compensation,  except  assumed 
benefits  or  damages  assessed  by  a  jury,  is 
unconstitutional,  as  the  constitution  pro- 
vides that  no  property  shall  be  appropri- 
ated for  use  of  a  corporation  for  right  of 
way  until  full  compensation  therefor  be 
made  in  money,  irrespective  of  any  ben- 
efit to  be  derived  therefrom.  Miller  v. 
Mayor,  etc.  Mobile,  47  Ala.  163,  1872. 
In  Maryland,  until  streets  are  opened  and 
compensation  paid  to  the  owner,  the  city 
has  no  more  right  to  the  bed  of  the  street 
than  any  other  stranger  would  have. 
Baltimore  v.  St.  Agnes  IIosp.,  48  Md.  419 ; 
Casey  v.  Inloes,  1  Gill  (Md.),  510. 

If  a  mode  of  obtaining  compensation  is 


specifically  provided,  compensation,  it  has 
been  held,  must  be  sought  in  that  way, 
and  not  by  action,  and  in  such  case  the 
doctrine  of  cumulative  remedies  is  not 
applicable.  Kimble  v.  Canal  Co.,  1  Ind. 
(East),  285,  1848;  Cocking  v.  Baldwin, 
4  Wend.  (N.  Y.)  667;  Railroad  Co.  v. 
Smith,  G  Ind.  249 ;  Railroad  Co.  v.  Con- 
nelly, 7  Ind.  32  ;  Railway  Co.  v.  Oakes, 
20  Ind.  9,  1863  ;  Mitchell  v.  Turnpike  Co. 
3  Humph.  (Tenn.)  456;  Brown  i'.  Beatty, 
34  Miss.  227 ;  Dodge  v.  Commrs.  3  Met. 
(Mass.)  380. 

1  2  Kent  Cora.  339,  note  ;  Redfield  on 
Railways,  147 ;  Colton  v.  Rossi,  9  Cal. 
595,  1858;  McCann  v.  County,  7  Cal.  121. 
An  injunction  was  granted  to  restrain  a 
municipal  corporation,  with  very  limited 
powers  of  taxation,  from  opening  a  street 
until  adequate  security  for  compensation 
be  given.  Keene  v.  Bristol,  20  Pa. 
St.  46.  See  Long  v.  Fuller,  08  Pa.  St. 
170,  1871.  Under  a  statute  of  Pennsyl- 
vania, land  taken  for  corporate  purposes 
vests  in  the  corporation  in  fee,  on  pay- 
ment, and  the  corporation  is  not  bound  to 
see  to  the  apjilication  of  tlie  purcliase 
money.  Crangle  v.  Ilarrisburg,  1  Barr 
(Pa),  132.  When  payment  of  damages 
is  required  within  a  limited  time,  or  pro- 
ceedings become  void,  see  Common- 
wealth V.  County  Commrs.,  2  Whart. 
(Pa.)  286. 

If  a  railroad  company  enter  into  pos- 
session of  the  land  of  an  individual  for 
the  use  of  the  road  without  first  liaving 
his  damages  assessed  and  tendered,  the 
owner  may  maintain  an  action  to  recover 
possession  of  tlie  land  ;  and  he  may  en- 
join the  use  of  this  land  by  the  rail- 
road company  until  Ids  damages  are  as- 
sessed and  tendered.  Cox  c.  the  Louis- 
ville, etc.  R.  R.  Co.,  48  Ind.  178, 1874. 


610 


MUNICIPAL   CORPORATIONS. 


[CH.  XVI. 


due  to  those  whose  lands  are  taken  among  the  lots  specially/  bene- 
fited  l)v  the  imj^rovement,  and  to  make  the  amount  thus  appor- 
tioned or  assessed  a  hen  thereon.  The  legislature  may,  in  its 
discretion,  authorize  the  whole  expense  to  be  assessed  upon  the 
lots  similarly  situated  fronting  on  the  street  to  be  opened,  thus 
treating  the  adjacent  property  as  exclusively  benefited,  or  may 
authorize  an  assessment  of  specific  benefits  to  be  made  upon 
other  property  in  addition,  or  it  may  provide  for  the  payment  of 
damages,  in  whole  or  in  part,  from  the  general  treasury.^ 

Mich.  560  ;  Cone  v.  Hartford,  28  Conn. 
363,  374  ;  Wallace  v.  Shelton,  14  La.  An. 
498  ;  Clapp  v.  Hartford,  35  Conn.  66  ; 
Dorgan  v.  Boston,  13  Allen  (Mass.)  223. 
Boston  etc.  Soc.  v.  Boston,  116  Mass. 
181,  1874  ;  post,  chapter  xix.  on  Taxation. 
Under  a  constitutional  provision,  giving 
the  power  of  taxation  by  assessment,  and 
another  which  guarantees  to  owners  of 
land  taken  for  public  use  full  compensa- 
tion "  without  deduction  for  benefits,"  an 
assessment  maj'  be  made  upon  lands  front- 
ing on  a  new  street  laid  out  through  it,  to 
reimburse  the  amount  of  compensation 
paid  the  owner  for  the  land  taken  for  the 
street.  Cleveland  v.  Wick,  18  Ohio  St. 
303,  1868.  See  Chicago  v.  Lamed,  34 
111.  203,  1864,  criticising  The  People  o. 
Mayor,  etc.,  of  Brooklyn,  supra,  and  the 
decisions  in  other  states  which  follow  it, 
and  holding  them  inapplicable  in  that 
state  under  its  constitution.  S.  P.  Ottawa 
V.  Spencer,  40  111.  211  ;  s.  c,  36  111.  211. 

Benefits  limited  by  the  charter  of  the 
city  to  the  improvement  for  which  the 
land  is  condemned  and  assessments  of 
benefits  for  other  improvements  impliedly 
forbidden.  Wcckler  v.  Chicago,  61  111. 
142,  1871.  Equality  between  assessment 
and  benefits.    Greeley  ^.People,  60  111.  19. 

Under  the  constitution  of  Illinois,  the 
full  value  of  land  taken  fur  a  public  higii- 
way  must  be  paid  in  money  alone,  dis- 
regarding all  benefits  and  advantages 
that  may  result  to  that  portion  of  the 
owner's  land  not  taken,  by  reason  of  the 
establishing  of  the  road  ;  and  it  is  not  in 
the  power  of  the  legislature  to  provide 
otherwise.  Carpenter  v.  Jennings  et  al., 
77  111.  250,  1875.  In  the  case  of  The 
State  V.  Charleston,  12  Rich.  (So.  Car.) 
Law,  702,  1860,  the  power  of  the  legisla- 
ture of  that  state  to  authorize  local  assess- 
ments to  pay  for  local  improvements  was 


1  People  ('.  Mayor,  etc.  of  Brooklyn,  4 
N.  Y.  (4  Comst.)  419,  1851,  the  leading 
case  upon  the  subject.  Approved,  Com- 
monwealth I'.  Woods,  44  Pa.  St.  113; 
Stroud  V.  Philadelphia,  61  Pa.  St.  255 ; 
Scovill  V.  Cleveland,  1  Ohio  St.  126,  135; 
Alexander  v.  Baltimore,  5  Gill  (Md.),  383, 
1847  ;  Moale  v.  Baltimore,  5  Md.  314, 1854 ; 
Longworth  i'.  Cincinnati,  34  Ohio  St.  101 ; 
Chapin  v.  Worcester,  124  Mass.  464  ;  Bur- 
lington V.  Quick,  47  Iowa,  222,  express- 
ly approving  People  v.  Mayor,  etc.  of 
Brooklyn,  supra  ;  McMasters  v.  Common- 
wealth, 3  Watts  (Pa.),  292,  1834,  com- 
mented on  by  Agnew,  J.,  in  Washington 
Av.  Case,  69  Pa.  St.  352, 1871  ;  8.  c.  8 
Am.  Rep.  255  ;  Livingston  v.  Mayor,  8 
Wend.  (N.Y.)  85  ;  Schenley  v.  Alleghany, 
25  Pa.  St.  128, 1854  ;  Betts  v.  Williams- 
burg, 18  Ih.  26  ;  Lexington  v.  McQuillian's 
Heirs.  9  Dana  (Ky.),  513, 1853  ;  Howell  v. 
Bristol,  8  Bush  (Ky.),  493;  Williams 
I'  Cammack,  27  Miss.  209,  224,  1854  ; 
Nicliols  V.  Bridgeport,  23  Conn.  189,  207. 
See,  also,  McGhee  v.  Mathis  (levee  tax), 
21  Ark.  40,  18G0.  Compare  Peay  v.  Lit- 
tle Rock,  32  Ark.  31,  35,  1877  ;  Argenti 
V.  San  Francisco,  16  Cal.  255  ;  Emery  v. 
Gas  Company,  28  Cal.  .345  ;  Howard  v. 
Chnrch,  18  Md.  451  ;  Peoria  v.  Kidder, 
20  III.  351  ;  Weckler  v.  Chicago,  01  111. 
142,  1871  ;  Hussen  v.  Rochester,  05  N.Y. 
616,  1875;  State  v.  Portage,  12  Wis. 
5f'>2  :  Holmes  v.  Jersey  City,  1  Beasl.  (N.  J.) 
264  :  Gumming  tJ.Mayor,  etc.  of  Brooklyn, 
11  Paige  (N.Y.),  596;  White  v.  Mayor, 
etc.  2  Swan  (Tenn.),  364, 1852  ;  Palmyra 
V.  Morton,  25  Mo.  .593,  1857;  Egyptian 
Levee  Company  27  Mo.  495;  Lock  wood 
f.  St.  Louis,  24  Mo.  20, 1851 ;  Smith  v.  Ab- 
erdeen, 25  Miss.  458,  1853;  Municipality 
?•.  Dunn,  10  La.  An.  57  ;  Cruikshank  c. 
City  Council.  1  McCord  (South  Car.) 
Law,  300,   1821 ;  Williams  v.  Detroit,  2 
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§  G17.  The  cowpuhory  acrpiisition  of  'pro'perty  for  streets,  or 
other  public  purposes,  and  the  payment  therefor  in  any  of  the 
above  modes,  involve  the  exercise  of  two  different  and  high  pre- 
rogative or  sovereign  powers,  namely,  that  of  the  eminent  domain^ 
so  called,  by  which  the  property  is  taken,  and  that  of  taxation 
(which  includes  assessments  upon  the  property  specially  benefited, 
or  perhaps  upon  such  as  is  legislatively  deemed  to  be  thus  bene- 
fited), by  which  compensation  is  made  to  those  whose  property 
has  been  thus  appropriated.  We  have  already  pointed  out  the 
usual  constitutional  limitations  upon  the  power  of  eminent  do- 
main. What  limitations  exist  upon  the  power  of  taxation  must 
be  found  in  the  nature  of  the  power  itself,  and  in  express  or  im- 
plied restrictions  of  the  organic  law  ;  in  all  other  respects  the 
power  is  supreme,  transcendent,  and  without  theoretical  limits. 
The  subject  of  taxation  and  of  assessments  for  local  improvements, 
and  the  limitations  upon  the  power,  expressed  and  implied,  will 
be  hereafter  considered,  and  need  not,  therefore,  be  referred  to 
in  detail  in  this  place.^  An  assessment  against  abutters  for  bene- 
fits received  from  the  opening  of  a  street  does  not  contravene  the 
provision  of  the  constitution,  "  that  all  property  subject  to  taxa- 
tion shall  be  taxed  in  proportion  to  its  value. "^  Nor  is  an  as- 
sessment upon  lands  fronting  on  a  street,  to  reimburse  the  amount 
paid  the  owner  for  land  taken  from  him  for  a  street,  in  violation 
of  the  provision  of  the  constitution  which  declares  that  the  corn- 
very  fully  considered  by  tlie  Court  of  its  reasoning  approved  as  sound,  as  will 
Errors.  A  portion  of  a  street  was  be  seen  on  an  examination  of  the  cases 
widened  by  taking  a  strip  of  land  off  the  above  cited.  As  we  shall  see  in  the 
lots  on  one  side  and  adding  it  to  the  cliapter  on  Taxation. //os^  the  tendency  of 
street;  and  the  expense,  pursuant  to  an  the  latter  cases,  especially  with  respect  to 
act  of  the  legislature,  was  ordered  to  be  local  assessments  for  street  imiirovements, 
assessed  upon  the  proprietors  of  houses  is  to  restrict  the  doctrine  of  the  People  v. 
and  lots  on  both  sides  of  the  street.  The  lot  Mayor,  etc.  of  Brooklyn, 
owners  on  the  opposite  side  of  the  street,  i  See  chapter  on  Taxation  and  Local 

whose  lands  were  not  taken  for  the  street.     Assessments,  post. 

but    who   were   assessed  to   pay   the    e.x-  2  Garrett   v.    St.    Louis,   25   Mo.   505. 

pense,  contested  the  constitutionality  of  1857.  See  remarks  of //fn/r//),  J.,  in  State 
the  statute  authorizing  tiiis  to  be  done.  r.  St.  Louis,  02  ]\Io.  244,  187(J.  So,  under 
Tiie  Court  of  Errors  held  the  act  to  be  a  constitution  which  requires  that  all 
unconstitutional.  No  reference  is  made  taxation  shall  be  equal  and  uniform 
to  the  decisions  in  other  states,  and  al-  tliroi(;/hoiit  the  state.  Drainage  Co.  Case, 
though  the  constitutions  of  Aew  York  in  re,  11  La.  An.  .".38.  See  chapter  on 
and  6'oi/^/i  Caro/fHA  are  not  literally  alike,  Taxation  and  Local  Assessments.  /ios<  ,• 
tlle  reasoning  of  the  court  is  not  recoiicil-  Washington  Avenue,  in  re,  09  Pa.  St. 
able  with  that  in  the  case  of  People  v.  352,  1871  ;  8.  c.  8  Am.  Rep.  255,  and  re- 
Mayor,  etc.  of  Brooklyn.  Still,  the  latter  marks  of  Afjuew,  J. 
case  has  been  very  generally  followed  and 
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pensation  to  be  paid  to  a  party  for  his  land,  talcen  for  public  use, 
shall  be  "  without  deduction  for  benefits."  ^ 


§  618.  (482)  The  tribunal  by  which  the  amount  of  compensa- 
tion to  the  land-owner  is  to  be  determined  must  be  prescribed  by 
positive  law.2  Some  of  the  state  constitutions  in  terms  require 
that  the  compensation  shall  be  assessed  by  a  jury,  which  pre- 
sumptively means  such  a  body  as  under  the  constitution  and  laws 
of  the  particular  state  makes  a  lawful  jury.  Commissioners  ap- 
pointed ex  parte,  and  without  opportunity  of  challenge,  are  not  a 
jury.  AVhere  the  right  to  an  assessment  by  a  jury  is  specifically 
secured  by  constitutional  provision,  this  is  a  right  of  which  the 
property  owner  cannot  be  deprived  by  any  act  of  legislature,  nor 
by  its  failure  to  provide  for  an  assessment  in  this  manner.  He 
may  waive  the  right,  but  he  cannot  be  deprived  of  it  without  his 
consent.  Although  the  right  to  an  assessment  by  a  jury  of  twelve 
men  be  given  by  the  constitution,  the  assessment  may,  under 
legislative  authority,  be  made  in  the  first  instance  by  commission- 
ers, if,  by  appeal  or  other  transfer,  to  a  common-law  court,  an 
unfettered  right  to  an  assessment  by  a  jury  under  judicial  direc- 
tion exists  or  is  provided.^ 

§  619.  (483)  The  determination  of  the  question,  —  What  is  the 
value  of  i^roperty  taken,  or  what  is  the  amount  of  damage  sustained 


1  Cleveland  v.  Wick,  18  Ohio  St.  303. 
Assessment  for  benefits  is  not  the  same 
as  deduction  for  benefits.     lb. 

Rogers  v.  St.  Charles,  54  Mo.  229, 1873, 
presents  a  hard  case  of  the  application  of 
paying  a  man  for  his  property  in  benefits. 
The  city  desired  to  establish  an  alley,  and 
applied  to  the  plaintiff  for  a  relinquishment 
of  his  title  to  the  necessary  land.  He  re- 
fused, because,  as  he  said,  he  had  already 
dedicated  the  land  in  pais.  The  city  in- 
stituted proceedings  to  condemn  the  land, 
of  which  he  had  notice,  and  to  which  he 
paid  no  attention.  Verdict,  that  the  value 
of  his  land  was  ?}15  and  the  benefits  S75. 
Costs  $16.00.  It  was  held  that  the  pro- 
ceedings were  valid,  and  that  the  plain- 
tiff was  liable  for  the  costs. 

2  Text  quoted  and  approved.  Allen  v. 
Jones,  47  Ind.  442, 1874.  See,  also,  Ames 
V.  Lake  Superior,  etc.  Railroad  Co.,  21 
Minn.  241.  1875. 


8  Lamb  v.  Lane,  4  Ohio  St.  107,  1854. 
The  able  opinion  of  Thurman,  C.  J.,  and 
its  reasoning,  must  command  general 
assent.  The  constitution  of  Ohio  (art. 
1,  sec.  19)  provides,  that  "  where  private 
property  shall  be  taken  for  public  use,  a 
compensation  therefor  shall  first  be  made 
in  money,  or  first  secured  by  a  deposit  of 
money  ;  and  such  compensation  shall  be 
assessed  by  a  juri/  without  deduction  for 
the  benefits  to  any  property  of  the 
owner."  The  court  held  that  the  word 
"jury,"  as  thus  used,  means  a  tribunal  of 
twelve  men  presided  over  liy  a  court,  and 
hearing  the  allegations,  evidence,  and  ar- 
guments of  the  parties ;  yet  they  may  be 
sent  to  view  tlie  premises.  The  court 
also  held  that  an  assessment  might  be 
made  in  the  first  instance  by  viewers,  if 
the  right  of  appeal  be  given  to  a  court  in 
which  the  damages  may  be  assessed  by  a 
constitutional  jury.   s.  P.  Shaver  v.  Starrett, 
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by  the  taking?  is  undeniably  judicial  iu  its  nature,  and  peculiarly 
adapted  for  decision  by  a  jury  under  the  direction  of  the  court. 


4  Oliio  St.  404 ;  Wella  Co.  Road,  in  re,  7 
Oliio  St.  16 ;  Cairo,  etc.,  Kuilroad  Co.,  v. 
Trout,  82  Ark.  17,  1877.  Construction  of 
similar  provision  of  constitution  of  Iowa 
(art.  1,  sec.  18),  see  Des  Moines  v.  Lay- 
man, 21  Iowa,  153,  186G,  in  wliicli  it  was 
not  denied  that  tlie  constitution  gave  the 
riglit  to  have  tiie  amount  determined  by 
a.  juri/ ;  but  it  was  lield  by  tlie  majority  of 
the  court  that  tlie  party,  by  adopting  tiie 
special  mode  of  review  pursued  by  him 
in  that  case,  was  not  entitled,  as  of  right, 
to  an  assessment  by  a  jury. 

Sec.  7,  art.  1,  of  tlie  constitution 
of  1846  of  New  Yvrk  provided  that 
"  when  private  property  shall  be  taken 
for  any  public  use,  the  compensation  to 
be  made  therefor  shall  be  ascertained  by 
ajitri/  or  by  not  less  than  three  commis- 
sioners appointed  by  a  court  of  record  as 
shall  be  prescribed  by  law."  It  was  held, 
in  view  of  a  long  legislative  usage  in  re- 
spect to  the  subject  of  assessing  damages 
and  the  mode,  that  the  term  "jury,"  as 
used  in  the  constitution,  did  not  neces- 
sarily import  a  tribunal  consisting  of 
twelve  men,  acting  only  upon  a  unani- 
mous determination,  but  on  the  contrary 
was  used  to  describe  a  body  of  jurors  of 
different  numbers,  and  deciding  by  ma- 
jorities or  otherwise,  as  the  legislature  in 
each  instance  directed.  But  in  the  ab- 
sence of  such  usage,  Johnson,  J.,  who 
delivered  the  opinion  of  the  court,  said 
that,  without  a  shadow  of  doubt  resting 
on  his  mind,  he  should  be  of  opinion  that 
the  terra  "jury  "  imports  a  jury  of  twelve 
men,  whose  verdict  is  to  be  unanimous. 
"Such,"  he  continues,  "must  be  its  ac- 
ceptation to  every  one  acquainted  with 
the  history  of  the  common  law,  and  aware 
of  the  high  estimation  in  whic^h  that  in- 
stitution, so  constituted,  has  for  so  long  a 
period  been  held."  Cruger  !•.  Railroad 
Co.,  12  N.  Y.  (2  Kern.)  IfiO,  1854  ;  Brook- 
lyn V.  Patchen,  8  Wend.  (N.  Y.)  47, 1801 ; 
Campau  v.  Detroit,  14  Mich.  27G,  18G6 ; 
Peninsular  Railway  Co.  v.  Howard,  20 
Mich.  18,  1870 ;  May  v.  Railroad  Co.,  3 
Wis.  219.  Under  the  new  constitution  of 
Illinois,  the  land-owner  has  a  right  to  a 
jury  to  assess  his  damages  if  he  demands 
it.    The  People  r.  The  Judge,  etc..  111. 


Supreme  Court,  April,  1862.  Where, 
under  the  provisions  of  the  statute,  a 
petition  is  filed  with  the  board  of  county 
commissioners  for  tlie  opening  of  a  road 
and  they  appoint  a  jury  of  six  to  assess 
the  damage,  the  party  whose  property  is 
to  be  taken  demanding  a  jury  of  twelve, 
and,  upon  filing  the  report,  appealing  to 
the  circuit  court,  where  the  damages  are 
assessed  by  a  jury  of  twelve,  —  /leld,  that, 
although  under  the  constitution  the  party 
whoj:e  property  was  to  be  taken  might  be 
entitled  to  a  -jury  of  twelve  men,  yet  by 
appealing  to  the  circuit  court,  where  a 
trial  was  had  de  novo,  and  where  objection 
as  to  the  number  of  jurors  is  not  made, 
mere  technical  objections  in  the  inferior 
tribunal  will  not  be  considered  on  the 
record  to  deprive  the  circuit  court  of  ju- 
risdiction. Had  defendant  not  appealed, 
and  had  he  contested  the  validity  of  the 
proceedings  of  the  board  by  an  action  of 
trespass  on  the  road  authorities  proceed- 
ing to  open  the  road,  tlicn  he  could  have 
raised  this  question ;  but  he  has  waived  it 
in  this  proceeding.  Williamson  i-.  The 
County  of  Cass,  84  111.  361,  1877. 

That  a  special  constitutional  provision, 
giving  the  right  to  an  assessment  of 
damages  by  a  juri/,  presumptively  means 
more  than  a  mere  commission,  how- 
ever numerous,  and  means  a  tribunal 
under  judicial  supervision  and  control,  is 
made  more  apparent  when  the  occasion 
of  adopting  such  a  provision  is  consid- 
ered. This  aspect  of  the  subject  is  re- 
ferred to  by  one  of  the  judges  in  Des 
Moines  v.  Layman,  21  Iowa,  158,  who 
says :  "  The  taking  of  private  property, 
without  tlie  consent  of  the  owner,  is  the 
exercise  of  one  of  the  highest  powers  of 
government.  It  has  been  much  abused 
by  the  great  powers  which  have  been 
conferred  upon  municipal  corporations, 
allowing  them  to  judge  of  the  necessity, 
and  their  citizens  to  act  by  a  commission 
from  the  city  council,  or  some  subordinate 
magistrate  or  court,  as  a  jury  or  body  to 
fix  the  amount  of  compensation.  To  pre- 
vent such  abuses,  and  to  give  proper 
security  and  safeguards  to  the  property 
owner,  it  was  very  wisely  provided,  in  tl.e 
new  constitution  of  the  state,  that  private 
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Yet  it  has  been  held  that  the  ordinary  provision  as  to  the  right 
of  trial  bv  jury  in  civil  cases  has  no  relation  to  original  assess- 
ments in  such  cases ;  and  that  in  the  absence  of  special  provision 
in  the  organic  law,  giving  the  right  to  have  a  jury  assess  the 
damages,  it  is  competent  for  the  legislature  to  provide  for  assess- 
ments by  any  other  just  mode,  and  to  conclude  the  owner  as  to 
the  amount  without  giving  him  the  right  to  be  heard  before  a 
jury.i 


property  should  not  be  taken  for  public 
use  until  '  the  damages  shall  he  assessed  by 
a  Jury.'  Bill  of  Rights,  sec.  18.  '  Tlie 
right  of  trial  by  jury  shall  remain  invio- 
late, but  the  general  assembly  may  au- 
thorize a  trial  by  a  jury  of  a  less  number 
than  twelve  in  the  inferior  courts.'  lb. 
sec.  9.  By  these  provisions,  the  right  to 
an  assessment  of  his  damages  by  a-  jury  is 
secured  by  the  Constitution  to  the  defend- 
ant. No  assessment  of  them  has  been 
made  by  a  jury,  unless  the  three  men  ap- 
pointed by  the  county  court  are  to  be  re- 
garded as  a  jury.  I  do  not  so  regard 
them." 

The  constitution  of  Maryland  provides 
"  that  no  private  property  shall  be  taken 
for  public  use  without  just  compensation, 
as  agreed  upon  between  the  parties  or 
awarded  by  a  jury,  being  first  paid  or  ten- 
dered to  the  party  entitled  to  such  com- 
pensation." Under  this  the  legislature 
may  pass  a  law  authorizing  commission- 
ers to  assess  the  value  of  the  property  if 
the  law  secures  to  the  owner  the  right  of 
a  jury  trinl,  upon  an  appeal,  to  be  taken  in 
a  specified  reasonable  time,  neglect  or 
refusal  to  appeal  being  regarded  as  a 
waiver  of  the  right  to  have  the  damages 
awarded  by  a  jury.  Stewart  v.  Balti- 
more, 7  Md.  500,  1855.  See,  also.  State 
V.  Graves,  19  Md.  351 ;  Lumsden  v.  Mil- 
waukee, 8  Wis.  485 ;  Alexander  v.  Balti- 
more, 5  Gill  (Md.),  383;  M.  E.  Church  v. 
Baltimore,  0  lb.  301 ;  Morford  v.  Barnes, 
8  Yerg.  (Tenn.)  414;  Beers  v.  Beers,  4 
Conn.  535 ;  I\IcDonald  r.  Schell,  6  Serg.  & 
Rawle  (Pa.),  240;  Sharpless  v.  West 
Chester,  1  Grant  Cns.  (Pa.)  257.  Consti- 
tutional provision  in  Minnesota,  preserving 
the  right  of  trial  by  jury,  does  not  extend 
to  proceedings  under  the  right  of  eminent 
domain.  Ames  v.  Lake  Superior,  etc. 
P.ailroad  Co.,  21  Minn.  241,  293,  1875. 


The  present  constitution  of  Illinois  re- 
quires compensation  to  be  made  for  prop- 
erty damaged  as  well  as  for  property 
taken,  to  be  ascertained  by  a  jury.  Peo- 
ple V.  McRoberts,  62  lU.  38,  1871. 

1  Livingston  v.  Mayor,  etc.,  8  Wend. 
(N.  Y.)  85,  1831;  Beekman  v.  Railroad 
Company,  3  Paige  (N.  Y.),  45;  Petition 
of  Mt.  Washington  County,  35  N.  H.  134 ; 
State  V.  Jersey  City,  2  Dutch.  (N.  J.)  444; 
Sedgw.  Stat,  and  Const.  Law,  529 ;  Cooley 
Const.  Lim.  563  ;  Railroad  Company  v. 
Heath,  9  Lid.  558;  Hymes  v.  Aydelott, 
26  Ind.  431 ;  Heyneman  v.  Blake,  19  Cal. 
579  ;  Koppikus  r.  Commissioners,  16  Cal. 
218;  Dalton  v.  Northampton,  19  N.  H. 
3G2.  As  to  right  of  trial  by  jury  luhen  an 
appeal  is  authorized  to  a  court  of  record. 
Railroad  Company  v.  Miller,  30  Ind.  209 ; 
Railroad  Company  v.  Heath,  9  Ind.  558  ; 
Connelly  v.  Griswold,  7  Iowa,  416 ;  Ra- 
gatz  V.  Dubuque,  4  Iowa,  343 ;  People  v. 
The  Judge,  etc..  111.  Supreme  Court, 
April,  1872 ;  Warren  v.  Railroad  Com- 
pany, 18  Minn.  384,  1872;  Weir  v.  Rail- 
road Company,  18  Minn.  155, 1872.  Text 
approved.     Kendall  v.  Post,  8  Oreg.  14. 

The  constitution  of  Wisconsin  con- 
tained a  provision  (art.  11,  sec.  2)  requir- 
ing "  the  necessity  "  for  the  appropriation 
of  private  property  to  be  first  established 
by  the  verdict  of  a  jury."  In  the  charter 
of  Milwaukee  it  was  enacted  that  a  jury 
of  six  freeholders  sliould  bo  appointed  by 
the  council  to  decide  upon  the  necessity 
of  taking  land  for  streets,  and  the  amount 
of  compensation  ;  and  this  provision  of 
the  charter  was  held  to  contravene  the 
constitution,  since  the  jury  so  called  were 
not  required  by  the  charter  to  be  sworn, 
and  since  the  charter  gave  the  council 
power  to  confirm  the  report  of  the  jury, 
and  declared  that  such  confirmation 
should  be  conclusive.     Lumsden  v.  Mil- 
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§  G20.  (484)  By  the  constitution  of  New  York  it  is  provided 
that  the  compensation  "  shall  Ije  ascertained  hij  a  jury,  or  by  not 
less  than  tJiree  commissioner 8  appointed  by  a  court  of  record." 
This  language  in  respect  to  commissioners  was  considered  by  the 
Court  of  Appeals  to  imply  that  the  commissioners  were  to  be 
selected  by  the  court,  and  assumes  that  in  such  selection  the 
court  will  exercise  judgment  in  making  fit  appointments  ;  and  it 
was  held  that  a  selection  of  appraisers  by  lot,  and  an  appoint- 
ment thereon  by  a  court  of  record,  would  not  be  in  compliance 
with  the  constitutional  provision.^  It  was  also  decided  that  under 
this  provision  it  is  not  competent  for  the  legislature  to  authorize 
the  common  council  of  a  city  to  appoint  appraisers  to  ascertain 
the  compensation  to  owners  for  property  taken  under  the  power 
of  eminent  domain.^ 

§  621.  (485)  The  charter  of  a  city  gave  it  power  to  take  pri- 
vate property  for  streets,  with  a  proviso  that  damages  should  be 
assessed  by  a  jury  to  those  prejudiced.  A  jury  acted,  and 
assessed  damages  to  a  property  owner.  It  was  held  that  a  sub- 
sequent resolution  of  the  council,  reciting  "  that  upon  full  exami- 
nation the  jury  could  not  have  had  a  correct  view  of  the  case 
before  them,"'  and  appropriating  a  larger  sum  as  damages,  was 
binding  upon  the  corporation,  the  court  being  of  opinion  that  the 
corporation  had  the  right  to  contract  or  stipulate  with  the  land- 
owner as  to  damages  without  the  intervention  of  a  jury,  and  that 
this  included  the  riglit  to  disregard  their  finding,  and  proceed  to 
make  a  settlement  as  if  they  had  never  been  summoned.^ 

waukee,  8  Wis.  485.  There  is  a  similar  witli  the  owners  of  land  taken  for  a  street 
provision  in  the  constitution  of  18.31,  of  to  submit  the  assessment  of  damages  and 
Michujun.  People  v.  Kimball,  4  Micii.  95 ;  betterments  to  arbitration  is  ultra  vires 
Catnpau  i-.  Detroit,  14  Micii.  270 ;  Horton  and  void,  and  the  city  cannot  maintain  an 
V.  Grand  Haven,  24  Mich.  4G5.  action  to  enforce  an  award  made  under 
1  Cruger  v.  Railroad  Company,  12  such  a  submission.  Somervillo  v.  Dick- 
N.  Y.  (2  Kern.)  190,  1854.  erman,  127  Mass.  272;  Boylston  Market 
•■  Clark  V.  Utica,  18  Barb.  (N.  Y.)  451.  v.  Boston,  113  Mass.  528  ;  Harvard  College 
"  Mayor,  etc.  v.  Richardson,  1  Stew.  w.  Boston,  104  Mass.  470;  Brimmer  r.  Bos- 
&.  Port.  (.Via.)  12,  1831.  This  case  fur-  ton,  102 Mass.  19.  County  commissioners 
ther  holds  that  on  the  consent  of  the  can  only  exercise  such  powers  as  are  ex- 
land-owner  to  the  resolution,  he  could  pressly  sjcrantcd  or  are  incidentally  neces- 
maintain  an  action  for  the  recovery  of  the  sary  tor  the  purpose  of  carrying  the  same 
amount,  and  that  the  resolution  was  an  into  effect.  Stewart  v.  Otoe  Co.,  2  Neb. 
admission,  prima/acie  binding  on  the  cor-  177  ;  S.  C.  &  P.  Railroad  v.  Washington 
poration.  of  the  right  of  the  owner  to  the  Co.,  3  Neb.  42;  McCann  i-.  Otoe  Co.,  9 
land  appropriated.  Jh.  In  ^f(Iss(lrhllSftts,  Neb.  324. 
an  agreement  by  wliich  a  city  undertakes  They  can   only  locate    public    roads 
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§  622.  (486)  Concerning  the  amount  of  damages^  or  the  princi- 
ples upon  which  compensation  to  the  owner  whose  property  is 
taken  should  be  measured,  there  are  no  fixed  rules,  embracing 
the  whole  subject,  universally  applicable  throughout  the  different 
states.  In  some  of  the  states  provision  is  made  m  their  organic 
law  that  the  compensation  shall  be  in  money,  and  without  deduc- 
tion for  benefits.  Similar  provisions  are  sometimes  made  in  the 
charter  or  statute  authorizing  the  api)ropriation,  and  which  exert 
a  modifying  influence  on  the  rules  of  law,  as  previously  held  in 
tlie  same  state  or  elsewhere.  In  determining  the  quantum  of 
damages,  regard  must  also  be  had  to  any  special  constitutional 
or  statutory  provisions  relating  to  the  subject,  and  the  previous 
course  of  decision  in  which  those  provisions  have  not  unfrequently 
originated.  In  states  where  the  subject  is  not  expressly  regulated 
by  positive  law,  the  books  abound  in  cases  which  cannot  be  rec- 
onciled respecting  what  is  and  what  is  not  proper  to  be  taken  into 
consideration,  in  the  way  of  benefits  on  the  one  hand,  and  of 
injuries  on  the  other,  to  the  proprietor  whose  property  is  taken 
for  some  public  work  or  improvement.  The  ultimate  inquiry  is 
not  a  complex  one  ;  it  is  simply,  What  is  the  damage  which  the 
owner  will  sustain  in  consequence  of  the  proposed  appropriation 
of  his  property  ?  But  the  elements  which  enter  into  this  inquiry, 
when  the  matter  is  left  at  large  to  the  courts  without  legislative 
rule,  are  far  from  being  easy  of  apprehension  or  application. 
Cases,  however,  in  which  the  appropriation  is  by  municipal 
agencies  for  streets,  are  not  apt  to  present  as  many  difficulties  as 
are  met  with  when  the  appropriation  is  for  railway  or  other  like 
purposes. 

§  623.  The  adaptability  for  particular  uses  of  the  lands  sought 
to  be  condemned,  if  this  confers  upon  them  an  additional  value, 
is  an  element  to  be  taken  into  the  account  in  estimating  the  com- 
pensation  to  which  the  owner  is  entitled.^     In  adjudging  this 

and  erect  bridges  thereon  in  the  manner  three  islands  in  the  Mississippi  River,  pe- 

provided  by  law.    Thus,  where  they  made  culiarly    adapted   for   the   purpose  of   a 

a  contract  to  buy  a  private  bridge  and  the  boom,  were  condemned  ;  their  value  aside 

jiartics  selected  arV)itrators  to  appraise  the  from  boom  purposes  was  only  $300,  but 

same  and  they  made  an  award, —  Held,  in    view    of    their  adaptability  for  such 

the    award    was   a  nullity.     McCann   v.  purposestheir  value  was  $5,500.  The  court 

Otoe  Co.,  9  Neb.  324.  held  the  owner  entitled  to  the  latter  value. 

1  Boom  Co.  V.  Patterson,  08  U.  S.  403,  Mr.   Justice  Field,  in  the  course  of  his 

1878;  8.  c.   below,  3  Dillon,  405.     Here  judgment  says:     "The  views  we   have 
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point  the  Supreme  Court  of  the  United  States  clearly  expresses 
the  general  principles  of  law  regulating  the  ascertainment  of  the 
quantum  of  compensation  or  damages.  "  In  determining  the  value 
of  land  appropriated  for  public  purposes  the  same  considerations 
are  to  be  regarded  as  in  a  sale  of  property  between  private  parties. 
The  inquiry  in  such  cases  must  be,  What  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference  to  the  uses  to  which 
it  is  at  the  time  applied,  but  with  reference  to  the  uses  to  which 
it  is  plainly  adapted ;  that  is  to  say,  what  is  it  worth  from  its 
availability  for  valuable  uses?  Property  is  not  to  be  deemed 
worthless  because  the  owner  allows  it  to  go  to  waste,  or  to  be 
regarded  as  valueless  because  he  is  unable  to  put  it  to  any  use. 
Others  may  be  able  to  use  it  and  make  it  subserve  the  necessities 
or  conveniences  of  life.  Its  capability  of  being  made  thus  avail- 
able gives  it  a  market  value  which  can  be  readily  estimated. 

"  So  many  and  varied  are  the  circumstances  to  be  taken  into 
account  in  determining  the  value  of  property  condemned  for 
public  purposes,  that  it  is  perhaps  impossible  to  formulate  a  rule 
to  govern  its  appraisement  in  all  cases.  Exceptional  circumstances 
will  modify  the  most  carefully  guarded  rule ;  but,  as  a  general 
thing,  we  should  say  that  the  compensation  to  the  owner  is  to  be 
estimated  by  reference  to  the  uses  for  which  the  property  is 
suitable,  having  regard  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably  expected  in  the  imme- 
diate future."  ^ 

expressed  as  to  the  justness  of  considering  the  bed  of  a  canal  for  its  track,  the  Su- 

the  peculiar  fitness  of  the  lands  for  par-  preme  Court  of   Ohio  iield  that  tlic  rule 

ticular  purposes  as  anck-ment  in  estimat-  of  valuation  was  what  the  interest  of  the 

ing  tlieir   value  finds  support  in  several  canal  company  was  worth,  not  for  canal 

cases.     Thus,  in   tiie  matter  of  Furman  purposes  or  for  any  other  particular  use, 

Street,  »i  re,  17  Wend.  (N.  Y.)  669,  where  but  ^'cncrally  for  any  and  all   uses  for 

a  lot  upon  which  fclie  owner  had  his  resi-  which  it  might  lie  suitable.  And  in  Young 

dence    was  injured  by  cutting  down   an  i'.  Harrison,  17  Ga.  30,  where  land  neces- 

embanknient  in  opening  a  street  in   the  sary  for  an  abutment  of  a  bridge  was  ap- 

city  of  Brooklyn,  the  Supreme  Court  of  propriated,  the  S\iprenie  Court  of  Georr/ia 

New  York  said   that  neither  the  purpose  held  that  its  value  was  not  to  be  restricted 

to  which  the  jjroperty  was  applied,  nor  to  its  agricultural  or   productive  capaci- 

the  intention  of  the  owner  in  relation  to  ties,  but  that  inquiry  might  be  made  as 

its   future  enjoyment,    was   a  matter  of  to  all  purposes  to  which  it  could  be  ap- 

much  importance  in  determining  the  com-  plied,  having   reference  to  existing  and 

pensation  to  be  made  to  him;  but  that  prospective  wants  of  the  community.     Its 

the  proper  inquiry  was.  What  is  the  val-  value  as  a  bridge   site  was,  therefore,  al- 

ue  of  the  property  for  the  most  advanta-  lowed  in  the  estimate  of  compensation  to 

geous  uses  to  which  it  may  be  applied  ?  be  awarded  to  the  owner." 

In  Goodwin  v.  Cincinnati   &  Wliitewater  ^  Boom  Co.   v.  Patterson,   supra,  per 

Canal    Co.,    18   Ohio    St.   169,   where    a  Field,  J. 
railroad  company  sought  to  appropriate 
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§  624.  (487)  The  author  must  content  himself  with  a  state- 
ment of  those  rules  or  general  principles  he  believes  to  be 
the  best  supported  by  reason,  and  which  embrace  the  cases 
ordinarily  arising  in  connection  with  the  exercise  of  the  right 
of  eminent  domain  by  municipalities,  whose  chief  occasion  for 
the  power  is  to  open  and  establish  streets  and  ways.  The 
rules  laid  down  are,  of  course,  subject  to  modification  by  any 
special  constitutional  provision  or  legislative  enactment  vary- 
ing them.  1.  If  the  proposed  improvement  takes  all  of  the  land 
of  the  owner,  the  case,  as  to  the  amount  of  compensation,  is  com- 
paratively easy  of  solution.  He  is  entitled  to  the  fair  and  full 
market  or  pecuniary  value  of  the  property  at  the  time  it  is  ap- 
propriated, but  to  no  more.  This  statement  of  the  rule  excludes 
from  consideration  all  such  elements  as  that  the  owner  does  not 
desire  to  sell,  or  that  the  property  is  endeared  to  him  by  associa- 
tion, and  the  like.^  But  it  includes,  and  justly  so,  the  full  value 
at  the  time  it  is  taken,  no  matter  what  may  have  caused  that 
value,  and  although  it  ma}^  have  shared  with  other  property  in 
the  benefits  of  the  proposed  improvement.  The  transaction  is  a 
compulsory  purchase,  the  compulsion,  however,  coming  from  the 
public,  and  the  amount  to  which  the  owner  is  entitled  is  not 
simply  the  value  of  the  property  at  forced  sale,  but  such  sum  as 
the  property  is  worth  in  the  market,  if  persons  desiring  to  pur- 
chase were  found  who  were  willing  to  pay  its  just  and  full  value, 
but  no  more.^  2.  If,  however,  as  most  commonly  happens,  j)(i'rt 
only  of  the  property  is  to  be  taken,  more  embarrassing  questions 
are  apt  to  arise  in  determining  which  regard  must  be  had  to  the  con- 
dition as  to  the  shape,  use,  and  convenience  in  which  the  residue 
of  the  property  will  be  left,  and  how  its  value  will  be  affected  by 
that  wliich  is  taken  for  the  proposed  improvement.  And  here, 
most   usually,  arises   the   difficult  inquiry,    What   benefits  and 


1  Funnan  Street,  in  re,  17  Wend.  (N. 
Y.)650;  William  and  Anthony  Streets, 
in  re,  10  Wend.  (N.  Y.)  678  ;  per  Potter, 
J.,  in  Stafiford  v.  Providence,  10  Rh.  Is. 
567,  1873  ;  s.  c.  14  Am.  Rep.  710. 

2  Railroad  Co.  d.  Doughty,  2  Zabr.  (22 
N.  J.  L.)  495,  1850;  Driver  v.  Railroad 
Co.,  32  Wis.  569,  1873;  s.  c.  14  Am.  Rep. 
726;  Patterson  v.  Boom  Co.,  3  Dillon, 
465,  467,  1875,  aflBrmed  by  the  Supreme 
Court,  98  U.  S.  473,  1878;  Cooley  Con.st. 
Lim.  565;  Giesy  v.  Railroad  Co.,  4  Ohio 


St.  308,  1854.  In  Stafford  v.  Providence, 
10  Rh.  Is.  567, 1873 ;  s.  c.  14  Am.  Rep.  710, 
the  text  was  quoted,  and  the  doctrine 
there  laid  down  was  applied  to  the  con- 
demnation of  lands  for  a  water  reservoir 
for  the  city,  where,  after  the  location  and 
partial  construction  of  the  improvement, 
it  was  decided  to  take  the  land  in  ques- 
tion; and  it  was  held  that  its  value  was  to 
be  estimated  as  it  was  at  the  time  of  the 
location  of  the  improvement. 
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what  injuries  are  proper  to  be  regarded  as  affecting  the  question 
of  damages  ?  Now,  benelits  and  injuries  are  of  two  kinds  :  I.  Gen- 
eral or  public,  being  such  as  are  not  peculiar  to  the  particular 
proprietor,  part  of  whose  property  is  taken,  but  those  benefits  in 
which  he  shares  and  those  injuries  which  he  sustains  in  common 
with  the  connnunity  or  locality  at  large.  II.  Special  or  local, 
being  those  peculiar  to  the  particular  land-owner,  part  of  whose 
property  is  a2)propriated,  and  which  are  not  common  to  the  com- 
munity or  locality  at  large,  such,  on  the  one  hand,  as  rendering 
his  adjoining  lands  more  useful  and  convenient  to  him,  or  other- 
wise giving  them  a  peculiar  increase  in  value,  and,  on  the  other, 
rendering  them  less  useful  or  convenient,  or  otherwise,  in  a  pecu- 
liar way,  diminishing  their  value.  The  former  class  of  benefits 
or  injuries  —  namely,  those  which  are  general,  and  not  special  — 
have,  according  to  the  almost  uniform  course  of  decision,  no  place 
in  the  inc^uiry  of  damages,  and  cannot  be  considered  for  the  pur- 
pose of  reducing-  the  amount,  being  too  indirect  and  contingent; 
but  injuries  which  specially  affect  the  proprietor,  or  benefits 
which  are  specially  conferred  upon  his  adjacent  property,  part  of 
which  is  taken,  are  to  be  considered,  unless,  by  the  constitution 
of  the  state  or  legislative  enactment,  all  benefits,  special  as  well 
as  general,  are  to  be  excluded.^ 

1  Meacham  v.  Railroad  Co.,  4  Cush.  two  fronts,  upon  the  street,  which  furnish 
(Mass.)  291,  1849;  Dickenson  r.  Fitch-  valuable  and  marketable  sites  for  building 
burg,  13  Gray  (Mass.),  546;  Upton  lu  lots,  it  may  be  that  the  value  of  that 
Railroad  Co.,  8  Cusii.  (Mass.)  600,  1^51 ;  which  remains  is  made,  in  consequence  of 
Robbins  I'.  Railroad  Co.,  6  Wis.  63(3;  Far-  taking  a  part,  vastly  greater  than  the 
well  V.  Cambridj;e,  11  Gray  (Mass.),  413;  whole  was  before,  and  that  the  owner  is 
Dwight  V.  Counuissioners,  11  Cush.  benefited  instead  of  damnified  by  the  ap- 
(Mass.)  201;  Howard  v.  Providence,  6  propriation.  Indeed,  th.vi  great  majority 
Rh.  Is.  514.  A  learned  jurist  and  ex-  of  streets  in  cities  and  villages  are  dedi- 
perienced  and  able  judge  thus  expresses  cated  to  the  public  by  the  owners  of 
liis  views  on  this  subject :  "  When  only  a  lands,  without  any  other  compensation, 
portion  of  a  parcel  of  land  is  appropri-  or  expectation  of  compensation,  than  the 
ated,  just  compensation  may,  perhaps,  increase  in  market  value  which  is  ex- 
depend  upon  tlie  effect  which  the  appro-  pected  to  be  given  to  such  lands  thereby  ; 
priation  may  have  on  the  owner's  interest  and  this  is  very  often  the  case  with  land 
in  the  remainder  to  increase  or  diminish  for  other  public  improvements  which  are 
its  value,  in  consequence  of  the  use  to  supposed  to  be  of  peculiar  value  to  the 
which  that  taken  is  to  be  devoted,  or  in  locality  'O  which  they  are  made.  But 
consequence  of  the  condition  in  which  it  wIktc,  ou  the  other  hand,  a  railroad  is 
may  leave  the  remainder  in  respect  to  laid  out  across  a  man's  premises,  running 
convenience  of  use.  If,  for  instance,  a  between  his  house  and  ids  outbuildings, 
public  way  is  laid  out  througli  a  tract  of  necessitating,  perhaps,  the  removal  of 
land  which  before  was  not  accessible,  and  some  of  them,  or  upon  such  a  grade  as  to 
if,  ill  consequence,  it  is  given  a  front,  or  render   deep   cuttings    or    high   embank- 
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§  625.  (^A8S.)A^i>\ying  these  ^nnci^les,  a  proper  and  practical 
general  rule  would  be  to  first  ascertain  the  fair  market  value  of  the 
entire  premises,  part  of  which  is  proposed  to  be  taken,  not  neces- 
sarily irrespective  of  such  improvement,  but  irrespective  of  the 
causes  which  have  contributed  to  that  value;  then  ascertain  the 
like  value  of  the  premises  in  the  condition  in  which  they  will  be 
after  the  part  is  taken,  without  deduction  for  any  general  benefit 
which  will  result  from  the  proposed  improvement ;  but,  unless 
specially  excluded  by  positive  law,  deducting  special  benefits  as 
above  defined,  and  the  difference  in  value,  be  it  more  or  less  than 
the  value  of  the  part  taken,  will  constitute  the  measure  of  com- 
pensation.i     Even  without  an  express  provision  of  law  requiring 


ments  necessary,  and  thereby  greatly  in- 
creasing tlie  inconveniences  attending  tl>e 
nianageinent  and  use  of  tlie  land,  as  well 
as  the  risks  of  accidental  injuries,  it  will 
often  liappen  tliat  the  pecuniary  loss 
wliich  he  would  suffer  by  the  appropria- 
tion of  the  right  of  way  would  greatly  ex- 
ceed the  value  of  the  land  taken,  and  to 
pay  him  that  value  only  would  be  to 
make  very  inadequate  compensation." 
Cooley  Const.  Lim.  505.  When  land 
taken  for  a  public  way  is  already  bur- 
dened with  a  private  right  of  way  and  an 
incipient  dedication  to  the  public,  the 
owner  is  entitled  to  no  more  than  nominal 
damages.  Bartlett  v.  Bangor,  67  Me. 
460,  1878. 

"  Just  compensation  "  consists  in  mak- 
ing the  owner  good  by  an  equivalent  in 
money,  and  includes  not  only  the  value 
of  the  land  appropriated,  but  the  dimin- 
ished value  of  the  residue.  Bigelow  v. 
West  Wis.  Railway  Co.,  27  Wis.  478,  487, 
1871.  Tlie  owner  is  entitled  to  compen- 
sation for  tlie  injury  to  the  wliole  pro  pert  ij, 
and  not  merely  for  that  to  the  separate 
lots  over  wiiich  the  railroad  is  to  be  built. 
Welch  V.  Eiiilroad  Co.,  27  Wis.  108;  Dri- 
ver V.  Railroad  Co.,  32  Wis.  569,  1873; 
B.  c.  14  Am.  Rep.  726. 

The  words,  in  the  act  relating  to  the 
exercise  of  eminent  domain,  "  which  may 
damage  property  not  actually  taken,"  re- 
late to  contiguous  lands  of  the  same 
owner,  a  part  of  which  only  are  taken,  so 
that  where  the  party  seeking  condemna- 
tion has  not  embraced  all  the  owner's 
contiguous  lands  not  actually  taken,  but 


damaged,  the  owner  may  file  a  cross  peti- 
tion and  have  the  damages  to  the  other 
lands  assessed.  But  even  in  that  case, 
the  damages  must  be  direct  and  physical 
and  result  from  the  taking  of  a  portion  of 
his  land.  Stetson  v.  Railroad  Co.,  75  HI. 
74,  1875. 

The  phrase  in  an  act  allowing  "any 
benefit"  to  be  considered  in  estimating 
damages  to  the  land-owner,  construed 
and  limited.  Wier  v.  Railroad  Co.,  18 
Minn.  169,  1872.  Where  the  value  of 
lots  is  less  than  the  amount  assessed  upon 
them  for  a  public  improvement,  their  en- 
hanced value  is  nothing  to  the  owner; 
and  the  benefits  to  him  being  no  greater 
than  to  any  other  citizen,  the  assessment 
is  unconstitutional.  Zoeller  v.  Kellogg,  4 
Mo.  App.  163.  Such  unconstitutionality 
is  not  affected  by  the  fact  that  the  muni- 
cipal authority  to  assess  is  not  referable 
to  the  right  of  eminent  domain,  but  in- 
heres in  the  taxing  power  alone.  lb. 
In  assessing  damages  to  a  land-owner  for 
land  taken  to  widen  a  street,  the  jury 
may  consider  an  agreement,  made  by  him 
with  the  city,  just  before  institution  of 
the  proceeding,  and  not  for  compromise 
or  to  avoid  litigation,  to  take  a  certain 
sum  for  the  strip  of  land  required.  Spring- 
field V.  Schmook,  68  Mo.  394 ;  Bridge  Co. 
V.  Ring,  58  Mo.  491.  In  such  proceeding, 
consequential  damages  are  not  to  be  re- 
garded.    Springfield  v.  Schmook,  supra. 

1  See  Sater  ?;.  Plank  Road  Company, 
1  Iowa,  39.3.  decided  under  the  constitu- 
tion of  1840.  The  rule,  as  there  laid 
down,  does   not  fully   accord  with   that 
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that  there  shall  be  no  reduction  for  benefits,  it  seems  to  the  author 
unjust  to  require  that  the  value  of  the  land  shall  be  ascertained 


stated  in  tlie  text,  since  it  requires  the 
marketable  value  of  the  prtniises  pro- 
posed to  be  taken  to  be  ascertained  irre- 
spective of  the  proposed  impruvemcnt, 
and  does  not  distinguish  between  general 
and  special  benefits.  By  the  Iowa  con- 
stitution of  1837,  henejits  are  excluded. 
Dcaton  i;.  Polk  County,  9  Iowa,  594 ; 
Israel  v.  Jewett,  2'J  Iowa,  475.  Pennsijl- 
vania  rule  is  .similar  to  the  one  in  Sater  v. 
Plank  Road  Company,  supra.  Watson  v. 
Railway  Company,  37  Pa.  St.  469  ;  Penn- 
sylvania Railroad  v.  Ileister,  8  Pa.  St. 
445 ;  Hornstein  v.  Railroad,  51  Pa.  St. 
87  ;  Railroad  Co.  v.  Moore,  4  W.  N.  C. 
37,  1877.  As  to  general  and  special  benefits. 
Railroad  Company  v.  CoUett,  C  Ohio  St. 
182,  1856  ;  Railroad  Company  v.  Ball,  5 
Ohio  St.  5G8 ;  State  v.  Digby,  5  Blackf. 
(Ind.)  54.3;  Robbins  i;.  Railroad  Com- 
pany, G  Wis.  G3G ;  Hornstein  v.  Railroad 
Company,  51  Pa.  St.  87  ;  Woodfolk  v. 
Railroad  Company,  2  Swan  (Tenn.),  422  ; 
Mclntire  v.  State,  5  Blackf.  (Ind.)  384; 
Railroad  Company  v.  Hunter,  8  Ind.  74; 
Vanblaricum  v.  State,  7  Blackf.  (Ind.)  209  ; 
McMahon  v.  Railroad  Company,  5  Ind. 
413  ;  Isom  v.  Railroad  Company,  36  Miss. 
300  ;  Pacific  Railroad  v.  Chrystal,  25  Mo. 
614;  Newby  v.  Platte  County,  25  Mo. 
258;  Sutton  v.  Louisville,  5  Dana  (Ky.), 
28 ;  Jacob  v.  Louisville,  9  Dana  (Ky.), 
114 ;  Arnold  v.  Bridge  Company,  1  Du- 
vall  (Ky.),  372;  Robinson  v.  Robinson,  //;. 
162  ;  Shipley  v.  Baltimore,  etc.  R.  R  .  Co., 
34  Md.  336,  1871.  In  Mississippi  even 
inr.idenlal  henejils  cannot  be  set  off  against 
incidental  damages.  Railroad  Company 
V.  Move,  39  Miss.  374,  18G0.  In  Genniin 
benefits  are  excluded.  Savannah  v.  Hart- 
ridge,  37  Ga.  113,  1867.  Rule  in  Min- 
nesota when  land  is  taken  by  railway  com- 
pany. Curtis  V.  St  Paul,  etc.  R.  R.  Co.  20 
Minn.  28,  1873,  and  cases  cited.  Rule  in 
Missouri  is,  the  reasonable  value  of  the 
land  taken.  Jamison  v.  Springfield,  53 
Mo.  224,  1873.  California,  no  benefits, 
Ventura  i'.  Thompson,  51  Cal.  577. 
Rule  in  Kansas:  for  the  purpose  of  redu- 
cing damages,  all  conrenii  nces  and  benefits 
accruinrj  cannot  be  considered,  but  only 
such  as  are  a  direct  and  special  benefit  to 


the  owner  and  his  land,  and  such  as  are 
the  direct,  certain,  and  pro.ximate  result  (jf 
the  cstabli.sliinent  of  the  road,  not  bene- 
fits received  by  him  in  common  witii  whole 
community.  Roberts i'. Brown ("o., 21  Kan. 
247;  Pottawatomie  Co.  i\  Sullivan,  17  Kan. 
58.  In  Massachusetts,  upon  an  assessment  of 
damages  for  land  taken  to  widen  a  street, 
a  benefit  to  be  deducted  may  be  direct 
and  special,  although  other  estates  on 
the  same  street,  similarly  situated,  are 
similarly  benefited.  Cross  v.  Plymouth 
County,  125  Mass.  557.  On  a  petition 
for  damages  to  the  abutters,  from  raising 
the  grade  of  the  street,  benefits  derived 
from  the  situation  of  the  petitioner's  lands 
as  to  the  street  are  direct  and  special, 
and  may  be  set  off,  although  common  to 
all  the  property  on  the  street.  Donovan 
V.  Springfield,  125  Mass.  371. 

The  opinion  of  Tianneij,  J.,  in  Giesy 
V.  Railroad  Company,  4  Ohio  St.  308. 
1854,  contains  an  able  exposition  of  the 
principles  upon  wJiich  damages  should  be 
assessed  under  the  constitution  of  Ohio, 
which  contains  a  provision  that  the 
"  compensation  shall  be  assessed  by  a 
jurj',  without  deduction,  for  benefits  to 
any  property  of  the  owner."  In  the 
course  of  his  opinion  he  saj's  :  "  Whether 
property  is  appropriated  directly  by  the 
public  or  through  the  intervention  of 
a  corporation,  the  owner  is  entitled  to 
receive  its  fair  market  value  at  the  time 
it  is  taken,  —  as  much  as  he  might  fairly 
expect  to  be  able  to  sell  it  to  others  for, 
if  it  was  not  taken ;  and  this  amount  is 
not  to  be  increased  from  the  necessity  of 
the  public  or  the  corporation  to  have  it, 
on  the  one  hand,  nor  diminished  from 
any  necessity  of  the  owner  to  dispose  of 
it  on  the  other.  It  is  to  be  valued  pre- 
cisely as  it  would  be  appraised  for  sale 
upon  execution,  or  by  an  executor  or 
guardian,  and  without  any  regard  to  the 
external  causes  that  may  have  contrilv 
uted  to  make  up  its  present  value.  The 
jury  are  not  required  to  consider  how 
much,  nor  permitted  to  make  any  use  of 
the  fact  that  it  may  have  l>een  increased 
in  value  by  the  proposal  or  construction 
of  the  work  lor  which  it  is  taken.     To 
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irrespective  of  those  general  benefits  which  are  common  to  all 
land  in  the  vicinity,  and  which  aris^  out  of  the  proposed  improve- 
ment. And  the  rule  held  by  some  courts,  that  these  benefits 
shall  be  excluded  in  ascertaining  the  value  of  the  whole  laud  in 
the  first  instance,  and  then  allowing  to  be  deducted  from  this 
sum  the  value  of  the  remaining  portion  after  the  improvement  is 
made,  is  still  more  indefensible,  and  it  was  the  general  convic- 
tion of  the  injustice  of  such  a  rule  that  has  led  to  so  many  con- 
stitutional provisions  and  legislative  enactments  prohibiting  the 


allow  this  to  be  done  would  not  only  be 
unjust,  but  would  effect  a  partial  revival 
of  the  very  abuse  which  it  was  a  leading 
purpose  of  these  constitutional  provisions 
to  correct.  It  would  be  unjust,  because 
it  establishes  for  a  corporation  what  is 
done  for  no  one  else,  —  a  sort  of  right  in 
the  property  of  others  to  the  reflected 
benefits  of  its  improvement,  itself  sub- 
mitting to  no  reciprocity  by  affording 
others  a  compensation  for  the  effect  of 
their  improvements  upon  the  property  of 
the  corporation.  And  it  is  doubly  un- 
just, where,  as  must  very  often  happen, 
the  increase  in  value  accrued  to  the  ben- 
efit of  a  former  owner,  and  has  been 
bought  and  paid  for  by  the  present  holder, 
from  whom  the  property  is  taken  at  a 
diminished  price."  In  a  proceeding  to 
condemn  a  right  of  way  for  a  railroad 
through  a  tract  of  land,  the  jury  should 
assess  the  compensation  due  the  owner 
for  the  land,  to  be  appropriated  irrespec- 
tive of  benefits,  and  also  Iiis  damages  by 
reason  of  the  diminished  value  of  the 
remainder  of  the  tract,  in  consequence 
of  such  appropriation.  In  ascertaining 
these  amounts,  the  jury  are  to  take  into 
consideration  the  real  value  of  tlie  land 
taken,  and  the  diminished  value  to  the 
remainder,  and  may  for  that  purpose 
take  into  account,  not  only  the  purposes 
to  which  the  land  is  or  has  been  applied, 
but  any  other  beneficial  purpose  to  which 
it  may  be  applied,  wliich  would  affect  the 
amount  of  compensation  of  damages.  Rail- 
road Co.  V.  Longworth,  80  Ohio  St.  108, 
1870.  So,  in  the  Railroad  Company 
V.  Doughty,  2  Zabr.  (22  N.  ,J.  L.)  495, 
1800,  tlie  Supreme  Court  of  New  Jersey 
expresses  its  opinion  to  be,  that  in  esti- 
mating the   value  of  land  taken  for  the 


purpose  of  a  public  improvement  the 
present  value  of  the  lands,  not  at  a  forced 
sale,  but  at  a  sale  which  a  prudent  holder 
would  make  if  he  had  the  power  to 
choose  his  own  time  and  terms,  is  to  be 
given. 

In  the  case  of  Paul  v.  Newark,  at  the 
Essex  (N.  J.)  Supreme  Court  circuit, 
Depue,  J.,  held  that  a  house  wholly  irithin 
the  line  of  the  proposed  street  must  (if  the 
owner  so  wishes)  be  taken  and  paid  for 
in  full  by  the  city,  and  the  city  cannot 
compel  him  to  move  it  by  merely  paying 
costs  of  removal  and  restoration,  even  al- 
though the  owner  has  immediately  ad- 
jacent land,  sufiicient  to  accommodate 
the  house.  When  statutes  provide  for 
taking  "  lands,"  the  word  is  used  in  its 
broad  signification,  and  includes  all 
things  aflSxed  to  lands.  In  JMeyer  i'. 
Newark,  where  only  a  part  (about  one 
half)  of  a  house  was  within  tlie  lines  of 
proposed  street,  the  question  was  left  for 
review  before  the  court  in  banc,  whether 
the  city  was  compelled  to  take  the  whole, 
or  merely  to  pay  for  tlie  damages  inci- 
dent to  tlie  destruction  of  the  half  of  the 
house.  The  court,  however,  strongly  in- 
timated that  in  cases  wliere  the  house 
was  not  entirely  destroyed,  it  was  only 
necessary  to  pay  damages  sufficient  to 
compensate  the  owner,  and  the  whole 
need  not  be  taken  or  paid  for.  lb.  6  Am. 
Law  Review,  570,  from  wliich  the  above 
is  extracted.  Compensntion  for  buildings 
upon  the  lands  tnkcn.  Scliuchardt  i'.  New 
York,  53  N.  Y.  202,  1878  ;  Tortland  v. 
Lee  Sam,  7  Oreg.  397. 

Measure  of  compensation  to  lessor  and 
to  lessee.  Dyer  V.  Wightman,  GO  Pa.  St. 
425,  1870. 
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land-owner  from  being  charged  with  benefits.  But  for  benefits, 
direct  and  special  to  him,  he  should  l)e  charged  in  making  tlie 
estimate  of  the  amount  to  which  he  is  justly  entitled,  unless, 
by  the  constitution  of  statute,  even  such  benefits  are  not  to  be 
considered. 
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§  626.  (489)  This  chapter  will  treat  of  the  doctrine  of  the 
dedication  of  property  to  public  uses,  so  far  as  relates  to  munici- 
palities, under  the  following  arrangement :  — 

1.  Importance  of  the  Doctrine  of  Dedication  —  sec.  627. 

2.  Statutory  and  Common  Law  Dedications  —  sees.  628,  629. 

3.  Common  Law  Dedication  —  Rationale  and  Requisites  — 
sees.  630-632. 

4.  Extent  of  Dedication  as  respects  the  Donor  —  sees.  633, 
634. 

5.  "Who  may  dedicate  —  Intent  —  How  established  —  sees. 
635,  636. 

6.  Effect  of  Long  User  and  Acquiescence  —  sees.  637-639. 

7.  Effect  of  Platting  and  Sale  of  Lots  —  sees.  640,  641. 

8.  Acceptance  by  the  Public  —  When  and  for  AVhat  Purpose 
Necessary  —  sec.  642. 

9.  Dedication  of  Public  Squares  and  Their  Uses  —  sees.  643- 
646. 

10.  Dedications  for  Other  Purposes  —  sees.  648,  649. 

11.  Alienation  and  Change  of  Use  —  sees.  650-652. 

12.  Reverter  —  Misuser — Remedy  —  sec.  653. 

Importance  of  the  Doctrine  of  Dedication. 

§  627.  (490)  That  property  may  he  dedicated  to  public  use  is  a 
well  established  principle  of  the  common  law.  It  is  founded  in 
public  convenience,  and  has  been  sanctioned  by  the  experience  of 
ages.  Indeed,  without  such  a  principle,  it  would  be  difficult,  if 
not  impracticable,  for  society  in  a  state  of  advanced  civilization 
to  enjoy  those  advantages  which  belong  to  its  condition  and 
which  are  essential  to  its  accommodation.  The  importance  of  this 
principle  may  not  always  be  appreciated,  but  we  are  in  a  great 
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degree  dependent  on  it  for  our  highways  and  streets,  and  the 
grounds  appropriated  as  phiees  of  amusement  or  of  public  busi- 
ness, which  are  found  in  all  our  towns,  and  especially  in  our  pop- 
ulous cities.* 


Statutory  and  Common  Law  Dedications. 

§  628.  (491)  Dedications  of  land  to  public  uses  are  divisible 
into  two  classes:  1.  Statutory  Dedications;  2.  Common  Law 
Dedications.  Statutory  dedications  are  made,  and  it  has  been  de- 
cided can  be  made  only,  by  pursuing  substantially  the  course 
prescribed  by  the  particular  statute.  Thus,  if  the  statute  re- 
quires that  the  map  or  plat  describing  the  streets,  alleys,  com- 
mons, or  other  public  grounds,  shall  be  acknoivledyed  before  it  is 
recorded,  an  acknowledgment  is  essential  to  a  valid  and  effective 
dedication  under  the  statute.^  The  effect  of  a  dedication  under 
the  statute  is  often  declared.  Thus,  if  it  be  provided  by  statute 
that  the  map  or  plat,  "  when  so  made  and  recorded,  shall  be 
deemed  to  be  a  sufficient  conveyance  to  vest  the  fee  in  the  county 


•  Per  McLean,  J.,  in  New  Orleans  v. 
United  States,  10  Pet.  GG2,  712,  183G. 

Dedication  is  "  the  act  of  devoting  or 
giving  property  for  some  proper  object, 
and  in  such  a  manner  as  to  conclude  the 
owner."  Beanlslei/,  J.;  Hunter  v.  Sandy 
Hill,  6  Hill  (N.  Y.),  407,  411,  1844  ;  See 
Dovaston  v.  Payne,  2  Smith  Lead.  Cas. 
142,  and  notes,  for  a  general  view  of  the 
law  of  dedication.  There  is  an  excellent 
view  of  the  subject  in  AngcU  on  High- 
waj's,  ch.  iii.  See,  also,  chapter  on 
Eminent  Domain,  ante,  and  chapter  on 
Streets,  post. 

-  Wisby  V.  Boute,  19  Ohio  St.  238  ; 
Fulton  V.  Mehrenfeld,  8  Ohio  St.  440, 
1858,  questioning  the  (/rounds  of  prior 
decision  in  Morris  v.  Bowers,  Wright 
(Ohio),  750;  Williams  v.  The  Church,  1 
Ohio  St.  478  ;  Winona  v.  Huff,  11  Minn. 
119,  1806;  Baker  v.  St.  Paul,  8  Minn. 
491,  18iJ3;  Schurmeier  v.  Railroad  Co., 
10  Minn.  82,  1805.  Affirmed  in  Supreme 
Court,  7  Wall.  272,  1808  ;  State  v.  Hill, 
10  Ind.  219,  1858;  Hays  v.  State,  8  lb. 
425;  Noyes  v.  Ward,  pi  Ccmn.  250, 1848  ; 
Des  Moines  v.  Hall,  24  Iowa,  234,  1868. 
See  Ragan  v.  McCoy  (requisites  of  ac- 
knowledgment), 29  Mo.  356,  1860;  De- 
troit V.  Railroad  Co.,  23  Mich.  173,  1871 ; 


Baker  r.  .Johnston,  21  Mich.  319,  1870.  If 
the  i)lat  as  recorded,  pursuant  to  a  statute 
requiring  it,  contains  enough  to  show 
that  it  was  intended  by  the  owner  to  be 
a  dedication  under  the  statute,  it  would 
seem  to  the  author,  to  be  right,  notwith- 
standing a  defective  acknowledgment, 
or  the  like,  to  hold  the  proprietor 
estopped  to  make  the  objection  that  he 
did  not  comply  with  the  statute.  See 
Gebhardt  v  Reeves,  75  111.  301,  1874. 

Authentication  of  town  plats  and 
maps,  nature  of  evidence  necessary,  etc., 
efTect  of  unrecorded  map,  etc  ,  see  Com- 
monwealth V.  Alburger,  1  Wliart.  (Pa.) 
409  ;  Biddle  v.  Shippen,  1  Dallas,  19  ; 
Franey  v.  Jliller,  1  Jones  (Pa.),  435  ;  Com- 
monwealth V.  Wood,  10  Barr  (Pa),  93; 
Baird  v.  Rice,  63  Pa.  St.  489,  1871  ; 
Winona  v.  Huff,  11  Minn.  119;  Ragan  v. 
]McCoy,  29  Mo.  356  ;  Chicago,  etc.  Rail- 
road Co.  V.  Banker.  44  III.  20  ;  Gebhardt 
V.  Reeves,  75  111.  301  ;  United  States  r. 
Chicago,  7  How.  185 ;  ante,  sec.  185, 
note. 

Berjitircment  that  plat  /«"  rerorded.  Strong 
V.  Darling.  9  Ohio.  201 :  Pnngborn  v.  West- 
lake,  30  Iowa.  540,  1873  ;  s.  c.  7  West 
Jurist,  420,  and  cases  cited  by  Cde,  J. 
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in  which  such  town  lies,"  this  dispenses  with  any  assent  or  accep- 
tance on  the  part  of  the  public,  and  in  this  respect  differs  from 
a  common-law  dedication.^  It  differs,  also,  in  the  mode  of  oper- 
ation, as  by  the  language  above  quoted  the  estate  vests  in  the 
public  by  conveyance  or  grant,  whereas,  at  common  law,  a  dedica- 
tion to  public  uses,  in  cases  where  there  is  no  express  grant  to  a 
grantee  upon  consideration,  operates  by  way  of  an  estoppel  in  pais 
of  the  owner,  rather  than  by  a  grant  or  the  transfer  of  an  interest 
in  the  land.^  It  should  be  remarked,  however,  that  an  incomplete 
or  defective  statutory  declaration  will,  when  accejjted  hy  the  puh- 
lic,  or  when  rights  are  acquired  under  it  by  third  j^ersons,  operate 
as  a  common-law  dedication  by  the  owner.^ 


1  Fulton  V.  Mehrenfeld,  8  Ohio  St. 
440  ;  Brown  v.  Manning,  6  Oliio,  298,  304, 
1834  ;  Baker  i-.  St.  Paul,  8  Minn.  491,  493, 
note  remarks  of  Flandrau,  J. ;  Ragan  v. 
ilcCoy,  29  Mo.  356  ;  Wisby  v.  Boute,  19 
Ohio  St.  238.  See  People  v.  Jones,  6  Mich. 
176  ;  Jacksonville  v.  Railway  Co.,  67  111. 
640,  1873  ;  Mytton  v.  Duck,  20  Upper  Can. 
Q.  B.  61. 

2  lb.  per  Swan,  J.,  8  Ohio  St.  p.  444, 
supra  ;  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431 ;  Town  of  Paulet  v.  Clark,  9  Cranch, 
292;  Hunter  v.  Trustees,  G  Hill  (N.  Y.), 
407;  Curtis  v.  Keesler,  14  Barb.  (N.  Y.) 
621 ;  Brown  v.  Manning,  6  Ohio,  298,  803, 
and  cases  cited ;  Cincinnati  v.  Conimrs. 
etc.,  7(Jhio,  pt.  1,  88  ;  lb.  217  ;  Schurmeier 
V.  Railroad  Comi)any,  10  Minn.  82,  104; 
Cook  V.  Harris,  01  N.  Y.  448,  1875. 

"*  8  Oliio  St.  440,  supra ;  Baker  v.  John- 
ston, 21  Mich.  319,  1870.  Equitable 
owner  may  dedicate,  and  trustee  holdhig 
the  mere  naked  legal  title  is  bound  to  re- 
spect it.  Williams  v.  The  Clmrch,  etc., 
1  Ohio  St.  478 ;  Baker  v.  St.  Paul,  8 
Minn.  491;  Hannibal  v.  Draper,  15  Mo. 
638 ;  Ragan  v.  McCoy,  29  Mo.  356,  366, 
18G0;  Johnston  v.  Scott,  11  Mich.  232; 
Doe  V.  Attica,  7  Ind.  641,  1856  ;  Dover  v. 
Fo.x.  9  B.  Mon.  (Ky.),  200;  Banks  v. 
Ogden,  2  Wall.  57  ;  Sargent  v.  Bank,  4 
McLean,  3.39  ;  12  How.  371.  "  The  au- 
thorities show  that  dedications  have  been 
established  in  every  conceivable  way  by 
which  the  intention  of  tlie  party  could  be 
manifested."  Per  Breese,  J.,  in  Waugh 
V.  Leech,  28  111.  488,  1862;  Alvord  v. 
Ashley,  17  111.  363 ;  Dunion  v.  People,  lb. 
416.     Thus,  the  making  and  recording  of  a 


town  plat  is  evidence  of  the  highest  char- 
acter of  the  dedication  of  the  streets  and 
alleys  marked  upon  it.  lb. ;  Godfrey  v. 
Alton,  12  111.  29;  Belleville  v.  Stokey, 
23  111.  441.  An  unsigned  and  unacknowl- 
edged plat,  recorded  and  acted  on,  held  to 
be  effectual  as  a  common-law  dedication 
(Field  V.  Carr,  59  111.  198,  1871,)  while  in 
Indiana  it  is  held  that  a  plat  not  signed 
and  acknowledged  as  required  by  law  is 
not  entitled  to  record ;  and  if  it  be  re- 
corded, the  record  is  a  nullity.  Taylor 
et  al.  V.  Fort  Wayne,  47  Ind.  274,  1874. 

Under  the  statutes  of  Kansas,  the  exe- 
cution and  recording  of  a  plat  of  a  city  or 
town  conveys  tothecounty  thefeeof  such 
parcels  of  land  as  are  therein  expressed, 
named,  or  intended  for  public  use,  in 
trust  and  for  the  uses  therein  named,  ex- 
pressed or  intended,  and  for  no  other  use 
or  purpose,  and  a  subsequent  conveyance 
of  land  thus  dedicated  to  public  uses  by 
the  proprietor  of  the  city,  town,  or  addi- 
tion to  the  county  does  not  destroy  the 
trust  created  by  the  execution  and  re- 
cording of  the  plat.  County  Commis- 
sioners 11.  Latlirop,  9  Kan.  453,  1872. 

By  the  making  and  recording  of  a 
town  plat,  under  the  statutes  of  this  state 
on  that  subject,  the  designation  of  streets, 
lanes,  and  alleys  on  the  plat  gives  to  the 
public  only  an  casement  therein  for  such 
use  as  the  public  have  a  right  to  make  of 
them  ;  but  the  fee-simple  remains  in  the 
proprietor.  Cox  v.  Railroad  Co.,  48  Ind. 
178,  1874.  Construction  of  Missouri  stat- 
ute. Price  v.  Thompson  (as  to  "  park  "), 
48  Mo.  303 ;  Rutherford  v.  Taylor  (rights 
of  adjoining  owners),  38  Mo.  315. 
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§  G29.  (492)  Although  the  effect  of  a  statutory  dedication  may 
he  to  grant  the  fee  of  the  streets  to  tlie  corporation  in  trust  for 
the  puhlic  uses,  yet,  unless  prohibited  by  statute,  the  proprietor^ 
in  laying  out  a  town  or  addition,  may  <jrant  the  eanement  aimjAy^ 
and  reserve  the  minerals  therein.'  But  such  proprietor  cannot 
confer  upon  a  county  or  extraneous  corporation  the  control  of 
streets  in  a  city,  and  thus  deprive  the  proper  municipal  corpora- 
tion of  such  control  given  it  by  law.^  A  dedication  may  be  made 
in  presently  to  be  carried  into  effect  infuturo.^ 


1  Diibtique  V.  Benson,  23  Iowa,  248, 
1807.  See  Noyes  r.  Ward,  19  Conn.  200, 
1848  ;  Munley  v.  Gibson,  13  111.  312  ;  Peck 
V.  Prov.,  etc.  Co.,  8  Rh.  Is.  353,  1800. 
Words  on  tiie  plat,  "  Tl)e  streets  are 
dedicated  for  street  purposes,  ami  tliat  ouli/," 
lield  to  give  the  public  only  an  easement, 
and  that  subterraneous  mines  were  re- 
served. 23  Iowa,  248,  su/mi.  Dedicator 
may  limit  duration  (Antones  r.  Eslava, 
9  Port.  (Ala.)  527)  or  make  a  qualified 
dedication.  jSiagara  Falls  Susp.  Co.  v. 
Bachman,  60  N.  Y.  201,  1876. 

The  owner  who  dedicates  to  the  public 
use  as  a  highway  a  portion  of  his  land 
parts  with  no  other  right  than  the  right 
of  passage  to  the  public  over  the  land  so 
dedicated,  and  may  exercise  all  other 
rights  of  ownership  not  inconsistent 
therewith.  St.  Mary's  Newington  v. 
Jacobs,  L.  R.  7  Q.  B.  53.  There  may 
be  a  dedication  to  the  public  of  a  right 
of  way,  such  as  a  footpath  acro.«s  a  field, 
subject  to  the  right  of  the  owner  of  t!ie 
soil  to  plougli  it  up  in  due  course  of  hus- 
bandry, and  destroy  all  trace  of  it  for  the 
time.  Mercer  v.  Woodgate,  L.  R.  5  Q.  B. 
20  ;  Arnold  v.  Blakcr  et  uL,  L.  R.  6  Q.  B. 
433  ;  Arnold  v.  Ilolbrook,  L.  R.  8  Q.  B.  00. 
A  deed  e.xecuted  by  the  owner  of  the  land 
abutting  on  a  lane  in  which  the  limits  of 
the  lane  were  given  may  be  referred  to 
for  the  purpose  of  ascertaining  the  width 
of  the  lane.  The  Queen  v.  Donaldson,  24 
Upper  Can.  C.  P.  148.  An  owner  wlio 
clears  open  a  passage  through  his  land  and 
neither  marks  by  any  visible  distinction 
r.ore.xcludes  persons  from  passing  through 
his  land  by  positive  prohibition,  shall  be 
presumed  to  liave  dedicated  it  to  the  pub- 
lic.    Re.x  V.  Lloyd,  1  Camp.  260.    But  an 


obstruction,  such  as  a  gate-post  or  cliains, 
may  be  looked  ujxju  as  evincing  a  con- 
trary intention.  Roberts  r.  Karr,  1  Camp. 
202  n  ;  Lethbridge  v.  Winter,  lb.  203  n  ; 
Woodyer  t-.  Hadden,  5  Taunt.  125;  Rex 
I'.  Inhabitants  of  St.  Benedict,  4  B.  &  Ad. 
447  ;  Rex  v.  Inhabitants  of  Leake,  5  B.  & 
Ad.  409  ;  Marquis  of  Stafford  v.  Coyney,  7 
B.  &  C.  257  ;  Barraclough  v.  Johnson,  8  A. 
&  E.  99;  Poole  v.  Huskinson,  11  M.  &  W. 
827  ;  Pryor  i'.  Pryor,  26  L.  T.  N.  S.  758 ; 
Healey  v.  Corporation  of  Batiey,  L.  li. 
19  Kq.  375;  Commonwealth  v.  A'ewbury, 
2  Pick.  (Mass.)  51  ;  Procter  ?;.  Lewiston, 
25  111.  153.  But  it  is  not  conclusive.  John- 
ston V.  Boyle,  8  Upper  Can.  Q.B.  142 ;  Da- 
vies  V.  Stephens,  7  C.  &  P.  570 ;  Bcveridge 
V.  Creelman  et  ul.,  42  Upper  Can.  Q.  B.  29. 
A  higliway  may  be  dedicated  to  the  public 
subject  to  a  pre-existing  right  of  user  by 
the  occupiers  of  adjoining  land  for  tiie 
purpose  of  depositing  goods  thereon. 
Marant  v.  Chamberlin,  6  H.  &  N.  541. 
Wiiere  an  erection  or  evacuation  exists 
upon  land,  and  the  land  on  which  it  e.x- 
ists  or  to  which  it  is  contiguous  is  dedi- 
cated to  the  public,  it  is  dedicated  subject 
to  the  inconvenience  or  risk  arising  from 
the  existing  state  of  tilings.  Fisher  i'. 
Prowse,  2  Best  &  S.  770 ;  Robins  r.  Jones, 
15  C.  B.  N.  S.  221  ;  Le  Xeve  v.  Mile  End 
Old  Town,  8  E.  &  B.  1054. 

2  Des  Jloines  v.  Hall,  24  Iowa,  234, 
241,  1808.  In  this  last  case,  construing 
tlie  lotra  statute,  it  was  held  {Cole,  J., 
dissenting)  that  the  laying  off  and  record- 
ing a  town  plat  or  an  addition  thereto, 
under  the  code,  h.ad  the  eU'ect  to  vest  in 
the  corporation  the  fee  sinipu'  title  to,  and 
exclusive  right  of,  dominion  over  the 
streets  and  alleys  thus  dedicated   to  the 


8  Derby  v.  Ailing,  40  Conn.  410,  1873. 
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Common-Law  Dedication.  —  Rationale  and  Mequisites. 

§  630.  (493)  As  to  common-law  dedications^  the  right  to  make 
which  is  not  usually  taken  away  or  abridged  by  statutory  regula- 
tions respecting  town-plats,  the  subject  may  be  advantageously 
presented  by  referring  somewhat  in  detail  to  the  leading  case  of 
the  City  of  Cincinnati  y.  White, ^  decided  by  the  Supreme  Court 
of  the  United  States,  which  has  been  extensively  followed  by  the 
state  tribunals,  and  is  everywhere  recognized  as  a  sound  exposi- 
tion of  the  anomalous  doctrines  of  the  law  respecting  the  rights 
which  may  be  parted  with  by  the  owner  and  acquired  by  the 
public  in  this  peculiar  manner.  In  that  case  it  appeared  that  in 
1789  the  original  proprietors  of  Cincinnati  designated  on  the  plan 
of  the  town  the  land  between  Front  Street  and  the  Ohio  River 
as  a  common,  for  the  use  and  benefit  of  the  town  for  ever.  A 
few  years  afterwards  a  claim  was  set  up  to  this  common  by  a  per- 
son who  had  procured  a  deed  from  the  trustee  in  whom  the  fee  of 
the  land  was  vested,  and  who  had  entered  upon  the  common  and 
claimed  the  right  of  possession.  The  proof  of  the  dedication 
(marking  on  the  plat,  accompanied  by  public  use)  being  made 
out  to  the  satisfaction  of  the  court,  it  sustained  the  rights  claimed 
by  the  city.  At  the  time  the  plan  was  adopted  by  the  proprie- 
tors, and  this  ground  was  marked  on  the  plat  as  a  common,  they 
did  not,  in  fact,  possess  the  equitable  (or  legal)  title  to  the  space 
dedicated,  but  they  shortly  afterwards  purchased  the  equitable 
title ;  and  it  was  held  (their  assent  to  the  dedication  continuing) 
that  under  the  purchase  the  prior  dedication  was  good.^ 

public  use,  and  in  such  case  the  original  courtj-ards  only.  The  city  authorities 
proprietor  has  no  riglit  to  the  subterraneous  cannot  appropriate  the  portion  dedicated 
deposits  of  coed  within  the  limits  of  such  as  a  street  to  the  purpose  of  a  roadway 
streets,  and  tlie  corporation  may  maintain  merely,  and  deprive  the  owners  of  lots  on 
an  action  against  him  for  coal  mined  and  one  side  of  the  street  of  a  sidewalk  be- 
taken by  him  from  beneath  the  same.  Il>.  tween  the  courtyards  and  the  roadway 
Under  the  statute  of  Minnesota,  it  is  held  proper.  Carter  v.  Chicago,  57  III.  283, 
that  imder  a  statutory  dedication  the  fee  1870. 

simple    to    land    dedicated    for    streets,  i  Cincinnati  v.  White,  6  Pet.  (U.  S.) 

squares,  etc.,  docs  not  pass,  but  only  such  431, 1832.     See  Noyes  v.  Ward,  19  Conn, 

an  estate  or  interest  as  the  purposes  of  250;  Manley  v.  Gibson,  13  111.  312;  Per- 

the  trust  require.  Schurmeier  v.  Kailroad  ry  i-.  New  Orleans,  etc.  Co.,  55  Ala.  413  ; 

Co  ,  10  Minn.  104  ;  affirmed,  7  Wall.  272.  citing  and  approving  text. 

The  owner  of  a  tract  of  land,  laid   the  ^  pg,.  McLean,  J.,   in  New  Orleans  v. 

same  out  into  blocks  and  lots,  dedicating  United  States,  10   Pet.  713.     Where  the 

a  strip  of  ground  in  front  of  the  h)ts  to  municipal  corporation  is  in  possession  of 

the  public  for  a  street,  reserving  a  space  land  under  an  alleged  dedication,  equity 

between  the  lots  and  street  dedicated  for  will  not,  at  the   instance  of  the  original 
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§  G31.  (494)  In  its  opinion  in  the  case  just  mentioned,  the 
Supreme  Court  assert  or  assent  to  the  correctness  of  the  following 
principles :  1.  That  it  is  not  essential  to  a  dedication  that  the 
legal  title  should  pass  from  the  owner.^  2.  Nor  is  it  essential 
that  there  should  be  any  grantee  of  the  use  or  easement  in  esse 
to  take  the  fee,  such  cases  being  exceptions  to  the  general  rule 
requiring  a  grantee.-  3.  Nor  is  a  deed  or  writing  necessary  to 
constitute  a  valid  dedication  ;  it  may  be  by  parol.^  4.  No  specific 
length  of  possession  is  necessary  to  constitute  a  valid  dedication  ; 
all  that  is  required  is  the  assent  of  the  owner  of  the  soil  to  the 
public  use,  and  the  actual  enjoyment  by  the  public  of  the  use  for 
such  a  length  of  time  that  the  public  accommodation  and  private 
rights  would  be  materially  affected  by  a  denial  or  interruption  of 
the  enjoyment.* 


proprietor,  enjoin  the  corporation  from 
interfering  with  sucii  proprietor  and  thus 
put  the  latter  in  possession.  The  latter 
has  an  adequate  remedy  at  law.  Chicago 
i;.  Wright,  t59  111.  318,  i873. 

1  Lade  v.  Shepherd,  2  Stra.  1004; 
Beatty  i*.  Kurtz  (dedication  of  lot  on  plan 
"  for  the  Lutheran  Church  "),  2  Pet.  (U. 
S.)  256;  New  Orleans  v.  United  States, 
10  Pet.  062  ;  Dubuque  v.  Maloney,  9  Iowa, 
450 ;  Kelsey  v.  King,  33  How.  (N.  Y.) 
Pr.  39. 

2  Town  of  Paulet  v.  Clark,  9  Cranch 
(U.  S.),  292;  New  Orleans  v.  United 
States,  10  Pet.  661,  713,  1836.  where 
McLean,  J.,  says,  "  It  is  not  essential  that 
this  right  of  use  should  be  vested  in  a 
corporate  body  ;  it  may  exist  in  the  pub- 
lic, and  have  no  other  limitation  than  the 
wants  of  the  community  at  large."  See, 
also,  McConnell  v.  Lexington,  12  Wheat. 
582  ;  Doe  v.  Jones,  11  Ala.  63,  1847 ; 
Vick  V.  Vicksburg,  1  How.  (Miss.)  379, 
1837;  Antones  i'.  Eslava,  9  Port.  (Ala.) 
527  ;  Winona  v.  Huff,  11  Minn.  119, 
1860.  Dedications  to  the  public  of  streets, 
commons,  etc.,  may,  on  the  corporation 
being  erected,  pass  to  it  by  operation  of 
law.  Mayor  of  Savannah  v.  Steamboat 
Co.,  R.  M.  Charlt.  (Ga.)  R.  342,  1830  ; 
Doe  V.  Jones,  11  Ala.  63;  Klinkener  r. 
School  District,  1  Jones  (Pa.),  444;  PcUa 
I'.  Scholte,  24  Iowa,  283,  293  ;  Canal 
Trustees  y.  Havens,  11  111.  554;  Waugh 
V.  Leech,  28  111.  488.  If  no  donee  or 
trustee  be  named  the  dedication  is  valid, 


and  the  lerjIsJature,  as  well  as  chancery, 
may  dinct/ij  appoint  trustees  who  may  re- 
cover in  ejectment.  Bryant  v.  McCandless, 
7  Ohio,  pt.  2,  135. 

3  Barclay  v.  Howell's  Lessee,  6  Pet. 
(U.  S.)  498;  Keen  f.  Lynch,  1  Rob.  (Va.) 
186,  1842;  Dummer  v.  Jersey  City,  1 
Spencer  (N.  J.),  86,  1843  ;  Vick  v. 
Vicksburg,  1  How.  (.Miss.)  379,  1837  ; 
State  V.  Catlin,  3  Vt.  530;  McKee  v.  St. 
Louis,  17  Mo.  184,  1852  ;  Hunter  v. 
Sandy  Hill,  6  Hill  (N.  Y.),  407  ;  Cook  v. 
Harris,  Gl  N.  Y.  448,  1875 ;  Post  v.  Pear- 
sail,  22  Wend.  (N.  Y.)  425,  454;  Dover 
V.  Fox,  9  B.  Mon.  (Ky.)  200  ;  Macon  v. 
Franklin,  12  Ga.  239.  Where  there  has 
been  no  public  use  of  a  street  the  owner 
may  dedicate  his  land  for  such  use  by  acts 
and  declarations  without  a  deed.  In  such 
a  case  these  acts  and  declarations  must 
be  deliberate,  unequivocal,  and  decided, 
manifesting  a  positive  and  unmistakable 
intention  to  permanently  abandon  liis 
property  to  such  public  use.  Pierpont  r: 
Harrisonville,  9  W.  Va.  215  ;  Boughner 
V.  Clarksburg,  15  W.  Va.  394.  A  party 
(akinrj  under  a  partition  in  which  streets 
were  dedicated  is  estopped  to  deny  dedi- 
cation. Wisby  V.  Boute,  10  Ohio  St. 
238. 

■*  Jarvis  r.  Dean,  3  Bing.  447  ;  State  r. 
Catlin,  3  Vt.  530;  Barclay  v.  Howell's 
Lessee,  6  Pet.  (U.  S.)  498, 1832  ;  Saulet  c. 
New  Orleans  (Square),  10  La.  An.  81, 
1855,  ))cr  Of]d(>>i,  J.;  Smith  v.  Flora,  64  III. 
93;  Arrowsniith  v.  New  Orleans,  21  La. 
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§  632.  (495)  Conformably  to  the  foregoing  principles,  a  pro- 
posal by  a  land-owner  to  give,  free  of  charge,  and  upon  certain 
conditions  to  be  performed  by  the  city,  so  much  of  his  land  as 
ma}'  be  required  to  open  or  widen  a  street  or  highway,  will,  if 
the  proposition  be  accepted  and  the  conditions  complied  with,  in 
a  reasonable  time,  estop  such  owner  from  claiming  damages  for  his 
land :  a  formal  vote  of  acceptance  is  not  necessary ;  and  season- 
ably fulfilling  the  conditions  of  the  offer  is  sufficient.^  But  unless 
private  rights  have  attached,  a  common-law  dedication  of  land 
for  a  highwa}^  street,  or  other  public  use  may,  according  to 
some  authorities,  be  revoked  b}^  the  owner  at  any  time  before 
there  has  been  an  acceptance  by  formal  act  of  the  proper  au- 
thorities, or  by  user,  as  hereinafter  explained,  but  not  after- 
wards.^    And  a  municipal   corporation   which   has   accepted   a 


An.  194,  1872  ;  Noyes  v.  Ward,  19  Conn. 
2oU,  -208,  1848  ;  2  Greenl.  Ev.  sec.  662  ; 
Denning  i\  Kooine,  G  Wend.  (N.  Y.)  651  ; 
State  V.  Marble,  4  Ire.  (N.  C.  Law)  318  ; 
Columbus  V.  Dalin,  36  Ind.  330,  1871  ; 
EvansviUe  v.  Evans,  87  Ind.  229,  1871  ; 
Fisher  v.  Beard,  .32  Iowa,  340, 1871.  Tlie 
doctrine  of  the  te.xt  approved.  Chicago  v. 
Wright,  69  111.  328,  1873;  Field  y.  Carr, 
59  111.  198,  1871. 

Lands,  "  after  being  set  apart  for  pub- 
lic use,  and  enjoyed  as  sucli,  and  private 
and  individual  rights  acquired  with  refer- 
ence to  it,  the  law  considers  it  in  the 
nature  of  an  estoppel  in  pais,  which  pre- 
cludes the  original  owner  from  revoking 
such  dedication."  Per  Thompson,  J.,  in 
Cincinnati  v.  White,  6  Pet.  431,  437, 
1832  ;  Morgan  v.  Railroad  Co.,  96  U.  S. 
716,1877.  As  to  irrevncnbilily  of  di'dicn- 
tion,  after  other  rights  have  attached, 
Fee  Macon  v.  Franklin,  12  Ga.  239,  1852  ; 
Haynes  v.  Thomas,  7  Ind.  38  ;  Indian- 
apolis V.  Cross,  Jh.  9,  12  ;  Regan  v. 
McCoy.  29  Mo.  .356 ;  State  v.  Catlin,  3 
Vt.  530;  Weisbrod  v.  Railroad  Co,  18 
Wis.  35  ;  Commonwealth  r.  Alburger,  1 
Whart.  (Pa.)  409;  Loe  v.  Lake,  14  Mich. 
12.  And  see  the  instructive  opinion  of 
Cnmpbell,  J.,  in  Raker  v.  Johnston,  21 
Mich.  319,  1870  ;  Peoria  v.  Johnston,  56 
111.  45,  1870  ;  Pierpont  v.  Harrisonville,  0 
W.  Va.  215;  Bouglmer  v.  Clarksburg,  15 
W.  Va.  .394 ;  and  Herman  on  Estoppel 
"  Dedication." 

In  California  it  is  one  of  the  essential 


elements  of  a  good  dedication  that  it 
shall  be  irrevocable,  and  that  the  land 
shall  be  forever  dedicated  for  the  public 
use  which  is  designated,  provided  the 
public  see  fit  to  use  it  for  that  purpose.  A 
reservation  of  the  right  to  revoke  the 
dedication,  defeats  the  dedication.  San 
Francisco  v.  Canavan,  42  Cal.  541,  1872. 

1  Crockett  v.  Boston,  5  Cush.  (Mass.) 
182,  1849.  Sixteen  months,  considering 
the  matter  to  be  acted  upon,  and  the  us- 
ual course  of  proceeding,  was  not  consid- 
ered an  unreasonable  time.  lb.  See  on 
this  point.  Baker  v.  Johnston,  21  Mich. 
319 ;  Herman  on  Estoppel,  chapter  on 
Dedication.  Where  a  citizen  offers  on 
certain  conditions  to  open  a  street  across 
his  land  for  the  public  use,  the  accept- 
ance of  the  offer  by  the  proper  authorities 
is  a  sufficient  declaration  of  its  necessity 
as  a  public  improvement,  if  such  declara- 
tion is  needed.  Long  v.  Battle  Creek,  39 
Mich.  323.  So  where  a  proposition  made  to 
a  municipal  corporation  as  to  matters  with- 
in the  scope  of  its  jiowers  is  accepted  with 
modifications  whiclithe  proponent  assents 
to,  he  is  as  mucii  bound  by  them  as  if 
they  had  been  in  liis  original  proposition. 
lb.  Where  the  dedication  is  on  condition 
the  terms  of  the  dedication  must  be 
strictly  complied  with  and  tlie  public  take 
it  subject  thereto.  Fisher  v.  Prowse,  2 
Best  &  S.  770 ;  Boughner  v.  Clarksburg, 
15  W.  Va.  394  ;  Pierpont  r.  Harrison- 
ville, 9  W.  Va.  215. 

2  Holdane   v.  Cold  Springs,  21  N.  Y. 
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dedication  of  property  to  public  use  may,  before  vested  rights 
have  been  acquired  under  the  dedication,  with  the  consent  of 
the  dedicator,  revoke  the  acceptance.^ 

Extent  of  Dedication  as  respects  Donor. 

§  033.  (406)  Where  the  land  is  dedicated  by  the  proprietor 
"  for  the  use  of  the  public,"  this  has  been  considered  to  show,  in 
the  absence  of  statute  to  the  contrary,  an  intention  to  give  a 
mere  easement  and  not  the  fee.  In  such  case  the  owner  of  the 
land,  whether  dedicated  for  the  use  of  a  highway,  or  street,  or 
square,  or  common,  retains  his  exclusive  right  in  the  soil  for  every 


474,1860;  Baldwin  v.  Buffalo,  35  N.  Y. 
375;  8.  c.  29  Barb.  396.  But  see  Jersey 
City  r.  Morris  Canal  Co.,  1  Beasl.  (N.  J.) 
547,  1840 ;  Weisbrod  v.  Railroad  Co.,  18 
Wis.  35 ;  Lee  v.  Sandy  Hill,  40  N.  Y.  442. 
18G'J.  Completed  dedication  by  map  held 
not  revocable,  although  not  accepted.  M. 
E.  Church  v.  Hoboken,  33  N.J.  (Law)  13, 
1868  ;  Cook  v.  Burlington,  30  Iowa,  94, 
1870.  So,  in  California,  an  cicceptance  bij 
the  pnUic,  by  a  formal  act  or  by  actual  user, 
is  not  necessary  to  complete  a  dedication 
where  the  intent  to  dedicate  is  made  out. 
Stone  IK  Brooks,  35  Cal.  489,  1868.  Com- 
pare Baker  i'.  Johnston,  21  Mich.  319; 
Perry  v.  New  Orleans,  etc.  Co.,  55  Ala. 
413,  citing  and  approving  text ;  San  Fran- 
cisco V.  Canavan,  42  Cal.  541,  1872. 

As  to  dedication  and  revocation  of  ded- 
ication of  a  strip  of  land  which  was  a 
mere  cul  de  sac,  see  Iloldane  v.  Cold 
Springs,  21  N.  Y.  474,  1860  ;  s.  c.  23  Barb. 
103 ;  Tillman  v.  People,  12  Mich.  401  ; 
People  ('.  Jackson,  7  Mich.  432;  Stone  v. 
Brooks,  35  Cal.  489,  1868.  In  Hanson  v. 
Eastman,  21  Minn.  509,  1875,  an  open 
place  on  a  town  plat,  although  a  cul  de 
sac,  was  held  to  be  a  public  street.  See 
also,  Mankato  v.  Warren,  20  Minn.  144, 
1873;  Bateman  v.  Bluck,  14  E.  L.  &  Eq. 
69;  People  v.  Kingman,  24  N.  Y.  545. 
A  road  although  obstructed  at  one  end 
may  be  deemed  a  highway  (Wood  v. 
Veal,  5  B.  &  Al.  454;  The  Queen  v. 
Spence,  11  Upper  Can.  Q.  B.  31,  46,  47), 
but  would  not  be  deemed  a  highway  if 
closed  at  both  ends.  Bayley  v.  Jameson 
et  at.,  L.  n.  1  C.  P.  Div.  329.  And  once 
a  higliway  always  a  highway.     Badgley 


V.  Bender,  3  Upper  Can.  Q.  B.  0.  S.  221  ; 
Bex  V.  Marchioness  of  Downshire,  4  A.  & 
E.  232;  Kegiiia  v.  Purdy,  10  Upi)er  Can. 
Q.  B.  545 ;  Thomas  r.  Uingwood  Board, 
L.  It.  9  Eq.  418.  Land  may  under  statute 
become  a  public  highway  by  deposit  of  a 
plan  showing  it  as  a  highway.  McGregor 
V.  Calcutt,  18  Upper  Can.  C  P.  39  ;  The 
Queen  v.  Rubidge,  25  Upper  Can.  Q.  B. 
299,  and  in  some  cases  independently  of 
any  statute.  Guelph  v.  Canada  Co.,  4 
Grant  (Can.),  632,  654;  Attorney-General 
i;.  Goderich,5Grant  (Can.), 402;  Attorney- 
General  V.  Molson,  10  Grant,  436  ;  O'Brien 
y.  Trenton,  7  Upper  Can.  C.  P.  246;  Attor- 
ney-General V.  Boulton,  21  Grant  (Can.), 
598.  The  assumption  of  a  highway  by  a 
road  company  for  the  purpose  of  macada- 
mizing or  planking  it  does  not  render  the 
highway  less  a  highway  for  the  purpose  of 
prosecution  in  the  event  of  obstruction. 
The  Queen  v.  Davis,  35  Upper  Can.  Q.  B. 
107.  It  is  not  clear  that  the  ordinary  power 
of  indictment  for  obstructing  a  highway 
is  applicable  where  the  highway  is  one 
which  had  never  been  opened  or  used. 
Re.x  V.  Allen.  2  Upper  Can.  Q.  B.  O.  S. 
101  ;  Regina  v.  Great  Western  Railroad 
Co.,  32  Upper  Can.  Q.  B.  500.  Under  a 
statute,  authorizing ''om//i/s,s'/oHf/-,?  to  lay  out 
a  highway  upon  petition  stating  only  the 
points  of  termination  and  commencement, 
a  road  so  laid  out  by  them  is  a  public 
higliway,  although  it  terminates  upon  pri- 
vate land  with  no  outlet.  Sheafe  v.  Peo- 
ple, 87  III.  189. 

1  Municipality  v.  Levee  Co.,  7  La.  An- 
270,  1852. 
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purpose  of  use  or  profit,  not  inconsistent  with  tlie  public  ease- 
ment, and  may  maintain  appropriate  actions  for  any  encroach- 
ment upon  it.^ 


1  Laile  V.  Shepherd,  2  Stra.  1004 ;  ad- 
liered  to  in  tlie  recent  case  of  tlie  Parish, 
etc.  V.  Jacobs,  25  Law  T.  Rep.  (N.  S.) 
800.  See,  also,  Goodtitie  v.  Alker,  1 
Burr.  15o;  Harrison  v.  Parker,  6  East, 
loi;  Jackson  v.  Hathaway,  15  Johns.  (N. 
Y.)  447;  Perley  v.  Chandler,  G  Mass. 
454  ;  Pomeroy  v.  Mills,  3  Vt.  279,  1831 ; 
Abbott  V.  Mills,  lb.  521 ;  Des  Moines  v. 
Hall,  24  Iowa,  234 ;  Dubuque  v.  Maloney, 
9  Iowa,  450,  1859 ;  Boston  v.  Richardson, 
13  Allen  (Mass.),  152, 153;  White  v.  God- 
frey, t)7  Mass.  472  ;  Bliss  v.  Ball,  99  Mass. 
5lt7 ;  Perry  v.  New  Orleans,  etc.  Co.,  55 
Ala.  413,  approving  text.  As  respects 
streets,  some  explanation  of  tlie  doctrine 
as  stated  in  the  text,  if  not  limitations 
upon  it,  are  suggested  in  the  chapter  on 
Streets.  Note  remarks  of  McLean,  J.,  in 
Barclay  v.  Howell,  6  Pet.  512.  The  fee 
of  a  highway  at  common  law  remains 
in  the  owner  of  the  land.  Every  v. 
Smith,  26  L.  J.  Exchq.  344;  Lade  v. 
Shepherd,  2  Stra.  1004;  Borrowman 
V.  Mitchell,  3  Upper  Can.  Q.  B.  135; 
Dawes  v.  Hawkins,  4  Law  T.  N.  S.  288 ; 
Queen  v.  Plunkett,  21  Upper  Can.  Q.  B. 
536. 

It  has  been  definitely  settled  by  the 
Court  of  Appeals  in  New  York,  whatever 
may  have  been  the  intimations  or  de- 
cisions in  the  prior  cases,  that  as  between 
grantor  and  grantee  the  conveyance  of  a 
lot  bounded  upon  a  street  in  a  city 
carries,  in  the  absence  of  legislative  pro- 
vision to  tlie  contrary,  the  land  to  the  cen- 
tre of  the  street,  there  being  no  distinction 
in  this  respect  between  the  streets  of  a 
city  and  country  highways.  And  the 
grantee  goes  to  the  middle  of  the  street, 
though  the  conveyance  contains  no  ref- 
erence to  the  street,  and  the  depth  of  the 
lot  is  stated  by  figures,  which  would  not 
include  any  part  of  the  street.  Bissell  v. 
The  New  York,  etc.  Railroad  Co.,  23  N. 
Y.  61,  1801,  five  judges  concurring,  throe 
others  expressing  no  opinion.  Hammond 
V.  McLachlan,  1  Sandf.  (N.  Y.)  323,  and 
Stites  U.Curtis,  4  Day  (Conn.),  328,  ap- 
proved. The  case  of  Bissell  v.  Railroad 
Co.,  supra,    approved    and    followed    in 


"Wager  v.  Troy,  etc.  Railroad  Co.,  25  N. 
Y.  52(3,  1862,  and  note  remark  on  p.  533, 
as  to  fee  of  streets  in  city  of  New  York  ; 
s.  p.  Sherman  v.  McKeon,  38  N.  Y.  266, 
1868.  See,  also,  Willoughby  v.  Jenks,  20 
Wend.  (N.  Y.)  96,  1838.  Actual  posses- 
sion of  lot  shows  constructive  title  of 
occupant  to  middle  of  street.  lb.  John 
and  Clierry  Streets,  in  re,  19  Wend.  (N. 
Y.)  659;  Railroad  Co.  v.  Elevator  Co.,  50 
Pa.  St.  499;  Woodruff  ?;.  Neal,  28  Conn. 
168,  1859.  Effect  oifee  being  in  city  cor- 
poration. People  V.  Kerr,  27  N.  Y.  188; 
Clinton  i-.  Railroad  Co.,  24  Iowa,  455; 
Gebhardt  v.  Reeves,  75  111.  301,  1874. 
See  cli.  xviii.  on  Streets,  post,  sec.  687. 

Notwithstanding  a  dedication  under  a 
statute  may  pass  the  fee  to  the  streets 
and  alleys,  yet  if  these  are  dedicated  by 
a  different  mode  from  that  prescribed  by 
the  statute,  the  fee  remains  in  the  adja- 
cent proprietor  as  at  common  law,  sub- 
ject to  the  public  easement.  Manly  v. 
Gibson,  13  111.  312;  Dubuque  y.  Benson, 
23  Iowa,  248.  See  Cox  v.  Railroad  Co., 
48  Ind.  178,  1874 ;  San  Francisco  v.  S.  V. 
W.  W.,  48  Cal.  493.  1874 ;  Gebhardt  v. 
Reeves,  75  111.  301,  1874. 

A  dedication  to  use  for  specified  per- 
sons is  not  a  dedication  to  the  public. 
Talbot  V.  Richmond,  etc.  County,  22  Alb. 
L.  J.  57;  Illinois  Insurance  Co.  v.  Little- 
field,  67  111.  368,  1873.  A  dedication  of  a 
tract  of  land  to  public  use  is  not  impaired 
because  only  a  part  has  been  actually 
put  to  public  use,  and  the  residue  tem- 
porarily leased  to  private  individuals;  the 
whole  remains  so  dedicated.  Plaque- 
mines Parish  Police  Jury  v.  Foulhouze, 
30  La.  An.  Part  I.  64.  So  unconsummated 
proceedings  by  a  municipality  to  con- 
demn land,  as  a  street,  or  taxing  land  for 
city  and  county  purposes,  do  not  conclude 
the  public  from  afterwards  claiming  that 
the  land  had  been  effectually  dedicated 
and  the  dedication  accepted  by  the  pub- 
lic. Lemon  v.  Hayden,  13  Wis.  159; 
Chicago  V.  Wright,  00  III.  328,  1873.  In 
the  last  cited  case  McAllister,  J.,  in  de- 
livering the  opinion  of  the  court  says,  the 
several  acts  of  the  corporate  authorities 
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§  634.  (497)  If  land  dedicated  to  a  city  for  public  use  is 
bounded  by  a  river,  the  city  has  all  the  rights  and  privileges  of  a 
riparian  proprietor  as  respects  alluvial  formations  or  additions  ; 
these  partake  of  the  same  character  and  are  subject  to  the  same 
use  as  the  soil  to  which  they  become  united.^  Where  the  shore 
owner,  through  whose  lands  a  street  comes  to  the  shore,  fills  in 
in  front  of  his  lands,  and  also  in  front  of  the  termimis  of  the  street, 
the  public  is  entitled  to  the  extension  of  the  street  the  same  as  if 
the  laud  filled  in  were  an  alluvion.'^ 

Who  may  dedicate.  —  Intent.  —  How  established. 

§  635.  (498)  The  dedication  wi*s^  5g  by  the  owner  oi  the  land, 
or  of  an  estate  therein.^     A  municipal  or  other  corporation  may, 


cannot  be  regarded  as  amounting  to  a 
conclusive  negative  of  tlie  inference  of 
acceptance  by  tlie  public,  because  the 
citizens  of  the  state  generally  have  an 
equal  right  with  those  of  the  municipality 
in  the  appropriate  enjoyment  of  the  ded- 
ication [of  lands  for  streets]. 

1  New  Orleans  v.  United  States,  10 
Pet.  (U.  S.)  6G1,  1830;  Cook  v.  Burling- 
ton, 30  Iowa,  94,  1870  ;  Godfrey  i-.  Alton, 
12  111.  29,  1850;  Newport  v.  Taylor,  IG  B. 
Mon.  (Ky.)  G'Jl),  1855;  ante,  sec.  100.  Ded- 
ication of  streets  bordering  on  navigable 
water  extends,  if  there  be  no  limitation, 
to  the  water,  and,  in  Alabama,  to  low- 
water  mark,  and  accretions  belong  to  the 
public.  Doe  y.  Jones,  11  Ala.  G3,  1847. 
The  Supreme  Court  of  the  United  States 
has  decided  that  the  title  to  lands  border- 
ing on  navigable  streams,  when  derived 
from  the  general  government,  "stops  at 
tlie  stream."  Railroad  Co.  v.  Schurmeier, 
7  Wall.  Ii72,  280,  18G8 ;  Barney  v.  Keo- 
kuk, 94  U.  S.  324,  187G ;  s.  c.  below,  4 
Dillon,  593.  At  the  "margin  of  the 
stream."  Yates  v.  Milwaukee,  10  Wall. 
497,  504,  1870,  per  Miller,  J.  This  last 
case  refers  to  and  comments  on  Yates  v. 
Judd,  18  Wis.  118;  Martin  v.  Evansville, 
32  Ind.  85,  1869.  See  Wharves,  ante,  ch. 
vi. ;  also  ch.  xv.  on  Corporate  Property, 
ante. 

2  Jersey  City  v.  Morris  Canal  Co.,  1 
Beasl.  (N.  J.)  547,  558, /x-r  W/iel/.ley,  J.; 
Barney  v.  Keokuk,  supra.  See,  also. 
People   V.  Lanibicr,  5   Denio  (N.  Y.),  0, 


1847 ;  Henshaw  v.  Hunting,  1  Gray 
(Mass.),  203;  Cook  v.  Burlington,  30 
Iowa,  94,  1870.  Dedication  of  streets,  etc. 
under  tide-water.  Morris  Canal  Co.  v. 
Jersey  City,  1  Beasl.  (N.  J.)  252  ;  s.  c.  on 
appeal,  Il>.  547 ;  Jersej'  City  v.  Dummer, 
Spcnc.  (N.  J.)  lOG  ;  Henshaw  u.  Hunting, 

1  Gray  (Mass.),  203. 

3  Iloole  V.  Attorney  General,  22  Ala. 
190;  Irwin  v.  Dixion,  9  How.  10;  Lee  v. 
Lake,  14  Mich.  12 ;  Leland   v.  Portland, 

2  Oregon,  4G ;  Lownsdale  v.  Portland, 
Deady,  1,  39;  Bangan  v.  Mann,  59  III. 
492,  1871.  Remainderman  not  bound  by 
acts  of  the  owner  of  a  particular  estate 
unless  liis  assent  can  be  shown  or  im- 
plied. 2  Smith  Lead.  Cas.  95;  Detroit  »'. 
Kailroad  Co.,  23  Mich.  173,  1871.  Bi/ 
aqent  of  owner.  United  States  v.  Chicago, 
7  How.  (U.  S.)  185;  Barclay  v.  Howell's 
Lessee,  6  Pet.  498.  An  agent  laid  out  a 
town  plat  with  "  public  square  "  ;  the  pro- 
prietors denied  his  authority,  but  it  was 
licld,  that  having  conveyed  property 
by  adopting  his  numbers,  referring  to 
the  "recorded  town  plat."  and  "public 
square,"  his  act  was  ratified,  and  these 
facts  were  sufficient  proof  of  his  authority. 
Brown  i'.  Manning,  6  Ohio,  298,  1834. 
lijl  adniini.ttnitor.  Logansport  c.  Dunn,  8 
Iiul.  378,  185G.  By  e.xecutor.  Earle  v. 
New  Brunswick,  9  Vroom  (38  N.  J.  L.), 
47.  Presumjifion  from  long  use  by  pub- 
lic against  married  iroman.  Schenley  v. 
Commonwealth,  36  Pa.  St.  29.  Dedica- 
tion by  married  iiomau.     Todd  v.  Railroad 
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unless  restricted,  dedicate  to  public  use  land  of  which  it  is  the 
proprietor.^  Accordingly,  if  a  town  or  city,  owning  land  in  fee, 
suffer  it  to  remain  unenclosed,  place  a  survey  of  the  same  on 
record,  describing  it  as  the  "  town  common,"  and  then  permit  an 
uninterrupted  use  of  it  by  the  public  for  a  series  of  years,  this 
will  amount  to  an  irrevocable  dedication  of  the  land  to  the  public, 
and  the  subsequent  grantee  of  the  corporation  would  obtain  no 
title.2  But  if  the  title  in  fee  to  a  piece  of  land  be  in  the  muni- 
cipal corporation,  although  it  was  purchased  by  it  for  a  market, 
and  constantly  used  for  that  purpose  for  forty  years,  the  land  is 
not  thereby  dedicated  for  market  purposes,  but  the  market  may 
be  changed  or  abandoned,  and  the  tax-payers  or  others  cannot 
object,  since  the  power  to  establish  and  regulate  markets  is  a 
continuing  one,  and  the  land  thus  used  for  market  purposes  may 
be  sold  by  the  corporation.^ 

§  636.  (499)  An  intent  on  the  part  of  the  owner  to  dedicate  is 
absolutely  essential,  and  unless  such  intention  can  be  found  in  the 
facts  and  circumstances  of  the  particular  case,  no  dedication 
exists.  Where  a  plat  is  made  and  recorded  the  requisite  intention 
is  generally  indisputable.  But  the  intention  may  also  be  estab- 
lished by  parol  evidence  of  acts  or  declarations  which  show  an 
assent  on  the  part  of  the  owner  of  the  land  that  the  land  should 
be  used  for  public  purposes.  To  deprive  the  proprietor  of  his 
land,  the  intent  to  dedicate  should  clearly  or  satisfactorily  appear.^ 

Co.,  19  Oliio  St.  514.     Widoio  not  dowahle  not  ultra  vires  the  powers  of  the  company, 

in    property   dedicated    to    public    uses.  Lamar  Co.  v.  Clements,  49  Tex.  347,citing 

Gwynne  v.  Cincinnati   (bill  for  dower  in  text. 

market-house),  3  Ohio,  2-5,  1827;  Moore  ^  State  v.  Woodward  (indictment  for 

V.  Mayor,  etc.  of  New  York,  8  N.  Y.  110,  enclosing  public  common),  supi-a. 
1853;  nn/c,  sec.  504  ;  Mankato  y.  Meagher,  ^  Qall  y.  Cincinnati,  18  Ohio  St.  563, 

17  Minn.  265.     A  railroad  company  can  1869.     See,  also,  Boston   v.   Lecraw,  17 

dedicate  land  for  a  public  highway.    Wil-  How.   (U.  S.)  426,  1854,  cited  ante,  sec. 

Hams  V.  Railroad  Co.,  39  Conn.  509,  1873.  109,  note  1. 

1  Boston  V.  Lecraw,  17  How.  (U.  S.)  *  Irwin   v.  Dixion,  9   How.  10;   The 

420;  State  y.  Woodward,  23  Vt.  92,  18.50;  President,  etc.,  v.   Indianapolis,   12  Ind. 

Wright  I'.  Victoria,  4  Texas,  .375;  Macon  620,  1839;   Logansport  v.  Dunn,  8  Ind. 

r.  Franklin,  12  Ga.  2.39.    Corporation  may  378;    San  Francisco  y.  Canavan,  42  Cal. 

dedicate.     Canal  Company  v.  Hall,  1  M.  541,  1872 ;  Fisk  v.  Havana,  88  111.  208 ; 

&   Gr.  .393;  Green  v.  Canaan,  29  Conn.  Grube   v.   Nichols,  36   111.   92;    Rees   v. 

157  ;   San   Francisco  v.  Calderwood,   31  Chicago,  38  111.  322  ;  Harding  v.  Hale,  61 

Cal.   585 ;    Niagara   Falls    Susp.    Co.   i-.  HI.  192  ;    111.  etc.  Co.  v.  Littlefield,  67  111. 

Bachman,  60  N.  Y.  261,  1870.     Donation  308;   Wragg  v.  Penn.  Township,  94  111. 

of  lots  by  a  Townsite  Company  to  a  uni-  11 ;  Pennington  v.  Willard,  1  Rh.  Is.  93  ; 

versity  located  just  outside  of  the  town  is  Westfall  v.  Hunter,  8  Ind.  174;    Cincin- 
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Effect  of  Long  User  and  Acquiescence. 

§  637.    (500)    But   such   intent  will   be  presumed  against  the 
owner  where  it  appears  that  the  easement  in  the  street  or  prop- 


nati  I'.  White,  G  I'et.  135;  Wilson  v. 
Sc'xon,  27  Iowa,  15;  Onstott  v.  Murray, 
22  Iowa,  4GG  ;  Maiiderschid  v.  DiilnKiue, 
2!)  Iowa,  73;  Detroit  v.  Railroad  Co.,  23 
Mich.  173;  Lamar  Co.  «.  Clements,  4y  Tex. 
347,  citing  and  approving  te.xt.  Also 
Talbot  V.  Kiclimond,  etc.  Co.,  22  Alb. 
L.  J.  57. 

"  The  doctrine  of  all  tlic  authorities  is, 
that  the  iiUention  to  dedicate  land  to  the 
public  use  is  of  the  very  essence  of  the 
act ;  but  this  intention  may  be  proved  as 
a  fact  or  inferred  from  circumstances." 
Per  Potts,  J.,  Smith  v.  State,  3  Zabr.  23 
N.  J.  L.  712,  725;  Lee  v.  Lake,  14  Mich. 
12;  Stuyvesant  v.  Woodruff,  1  //;.  145; 
Mayo  V.  Miircliie,  3  Munf.  ( Va.)  358, 1811; 
Kiagara  Falls  Co.  i'.  IJacliman,  G(5  N.  Y. 
2()1,  1876.  May  be  shown  by  acts  in  pais. 
Town  Council  v.  Lithgoe,  7  Kich.  (Law.) 
435;  Angell  on  Highways,  sec.  132. 
Prince ville  i'.  Autcm,  77  III.  325,  1875; 
Ins.  Co.  V.  Littlefield,  07  111.  308,  1873. 

Proof  of  dedication  and  acts  which  will  es- 
top original  proprietor  or  his  grantee,  with 
notice,  from  resuming  the  lands  set  apart 
to  the  public,  consult  Commonwealth  v. 
Alburger,  1  Whart.  (Pa.)  4G9;  State  v. 
Wilkinson,  2  Vt.  480;  Abbott  v.  Mills, 
3  lb.  521;  Ponieroy  i'.  Mills,  lb.  27'J; 
State  V.  Catlin,  lb.  530;  State  v.  Wood- 
ward, 23  lb.  92.  'When  the  property  was 
not  urban,  mere  platting  and  recording, 
when  no  sales  had  been  made  and  no 
acceptance  appeared,  held,  under  the  cir- 
cumstances, not  to  consummate  a  dedica- 
tion. Trustees  i-.  Walsh,  57  111.  303,  1870. 
Declarations  of  owner  of  soil  admissible  to 
show  a  dedication  to  public  use.  State  v. 
Catlin.  3  Vt.  530,  1831  ;  INIcKee  v.  St. 
Louis,  17  Mo.  184  ;  Buchanan  v.  Curtis, 
25  Wis.  90,  1809;  Evans  v.  Evansville, 
37  Ind.  229,  1871.  Declarations  of  de- 
cea.'ied  sunvi/or,  at  the  time  of  making  sur- 
vey, were  admitted  as  part  of  the  res  geslcB. 
Barclay  v.  Howell's  Lessee,  6  Pet.  498 ; 
referred  to  by  MrLuin,  J.,  10  Pet.  714; 
Birmingham  i'.  Anderson,  40  Pa.  St.  506. 
In  an  action  for  obstructing  a  public  alley 
tlie  plaintiff  may  show  by  the  acts  and 
declarations   of  former   proprietors    that 


their  use  and  occupation  of  the  alley  were 
for  temporary  piirposes.  McKee  v.  Perch- 
ment,  09  I'a.  St.  342,  1871.  A  report  of 
commissioner.s,  awarding  no  compensation 
to  one  whose  land  had  been  taken,  was 
confirmed,  the  street  opened  in  1871,  with- 
out his  objection,  and  a  fence  placed  by 
him  on  the  street  line.  He  could  not  in 
1878  disturb  the  report.  The  land  is  pre- 
sumed to  have  been  dedicated  to  public 
use.  State  v.  Jersey  City,  40  N.  J.  L. 
483. 

Where  tlie  owner  is  interested  to  prove 
a  dedication,  he  will  be  held  to  strict 
proof.     Hector  v.  Hart,  8  Mo.  418. 

Where  the  dedication  is  specific  and 
certain,  as,  for  example,  tiic  words,  "  pub- 
lic ground  "  or  "public  square"  on  the 
recorded  plat,  jxuol  testimom/  is  not  re- 
ceivable to  establish  or  affect  the  inten- 
tion of  the  donors  ;  and  therefore,  in  such 
a  case,  the  donors  cannot  show,  by  evi- 
dence aliunde,  that  they  designed  the 
sqtiare  for  a  court-house,  and  if  no  court- 
house should  be  erected,  then  to  resume 
it,  or  appropriate  it  to  a  seminary  of 
learning.  Brown  v.  Manning,  6  Ohio, 
298,  1834;  Princeville  v.  Auten,  77  III. 
325,  1875.  Cotiira,  WestftiU  v.  Hunt,  8 
Ind.  174,  but  qua;re  as  to  competency 
of  the  parol  evidence  to  show  the  intent. 
See  Indianapolis  v.  Croas,  7  Ind.  9 ;  Cin- 
ciimali  r.  Hamilton  County,  7  Ohio,  Part 
1,  88,  dedication  "  for  public  uses,"  —  con- 
test between  city  and  county  ;  Lebanon 
V.  Commissioners  ("public  ground  "con- 
test as  to  square  between  town  and 
county),  9  Ohio,  80.  See  Darlington  v. 
Commonwealth,  41  Pa.  St.  03.  Declara- 
tions to  bind  corporation  dedicator  must 
be  by  its  authorized  officers.  Niagara 
Falls  Susp.  Co.  I'.  Bachman,  GO  N.  Y.  261, 
1876. 

A  verdict  and  judgment  in  a  suit  be- 
tween the  land-owner  an<l  the  municipal 
corporation,  when  the  latter  pleads  a  right 
of  way  granted  or  dedication  to  the  pub- 
lic made  by  the  former,  is  conclusive 
upon  that  question  in  a  subsequent  action 
between  tlie  same  parties;  and  evidence 
aliunde  the  record  in  the  first  suit  is,  if 
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erty  7ias  been  used  and  enjoyed  by  the  public  for  a  period  corre- 
sponding with  the  statutory  limitation  of  real  actions.  But  where 
there  is  no  other  evidence  against  the  owner  to  support  the  dedi- 
cation but  the  mere  fact  of  such  user,  ^  so  that  tlie  right  claimed 
by  the  public  is  purely  prescriptive,  it  is  essential  to  maintain  it, 
that  the  user  or  enjoyment  should  be  adverse,  that  it  is  with  claim 
of  right,  and  uninterrupted  and  exclusive  for  the  requisite  length 
of  time ;  but  when  it  is  said  that  it  must  be  uninterrupted,  this 
refers  to  the  rights  and  not  simply  to  an  interruj)tion,  of  the  use? 


§  638.  (501)  But  where  the  question  is  as  to  an  intent  on  the 
part  of  the  owner  to  dedicate^  user  by  the  public  for  a  period  less 
than  that  limiting  real  actions  is  important  as  evidence  of  such 
intention,  and  as  one  of  the  facts  from  which  it  may  be  inferred. 
Where  the  animus  dedicandi  is  established,  no  user  for  any  defi- 
nite period  by  the  public  is  necessary .^     "No  particular  time," 


necessary,  admissible  to  show  what  was 
therein  really  put  in  issue  and  contro- 
verted. Hickerson  v.  Mexico  (Trespass), 
58  Mo.  61,  1874. 

1  Remington  v.  Millard,  1  Rh.  Is.  93, 
1847  ;  Thayer  )•.  Boston,  19  Pick.  (Mass.) 
511,  1837;  Talbott  v.  Grace,  30  Ind.  389, 
1868 ;  Keyes  v.  Tait,  19  Iowa,  123 ;  Detroit 
V.  Railroad  Company,  23  Mich.  173 ;  Green 
V.  Oaks,  17  111.249;  Smiths.  State,  3 
Zahr.  (23  N.  J.  L.)  130,  affirmed,  lb.  712; 
Onstott  V.  Murray,  22  Iowa,  457,  1807, 
where  conflict  in  the  cases  is  noticed,  and 
where  it  is  held  that  if  the  public,  with 
tiie  knowledge  of  the  owner  of  the  land, 
even  tiiough  it  be  unenclosed  timber  or 
prairie  land,  has  claimed  and  exercised 
the  riglit  of  using  the  same  for  a  public 
highway  for  a  period  equal  to  that  fi.xed 
by  the  statute  limiting  real  actions,  the 
public  riglit  is  complete,  unless  such  use 
1)6  by  favor  or  leave  of  the  owner. 
Manderschid  v.  Dubuque,  29  Iowa,  73. 
In  Pennsylvania,  the  Supreme  Court 
liolds  the  law  to  be,  "  that  the  use  of 
ground  by  the  public  as  a  highway  for 
more  than  twenty-one  years  makes  it  a 
public  road  just  as  effectually  as  though 
it  liad  originally  been  laid  out  and  opened 
by  the  proper  authorities."  Per  Knox 
J.,  Commonwealth  v.  Cole,  26  Pa.  St. 
187,  1856;  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  514,  per  Shaw  C.  J.     And 


the  same  principle  is  adopted  as  to  side- 
walks and  streets.  Bush  v.  Johnson,  23 
Pa.  St.  209,  1854.  It  is  held  in  Mas- 
sachusetts that  a  town  way  can  only  be 
established  in  the  mode  prescribed  by 
statute ;  though  a  town  may  acquire  a 
right  of  way  by  grant  or  user,  it  will  be 
a  private  way,  and  obstructions  to  it  not 
indictable.  Commonwealth  v.  Low,  3 
Pick.  (Mass.)  408,  1826.  But  see  Com- 
monwealth V.  Belden,  13  Met.  (Mass.)  10, 
1847;  State  v.  Bradbury,  40  Me.  154, 
1855;  State  v.  Wilson,   42   Me.   9,  1856. 

2  2  Greenl.  Ev.  tit.  Prescription,  sees. 
537-546  ;  Perry  v.  New  Orleans  etc.  Co., 
55  Ala.  413,  citing  and  approving  te.xt.  See 
San  Francisco  v.  Canavan,  42  Cal.  541, 
1872.  Where  adjoining  owners  of  land 
agree  to  reserve  an  alley  between  their 
premises  for  their  own  use,  the  fact  that 
the  same  for  years  is  open  to  the  public 
use,  that  in  several  conveyances  it  is  de- 
scribed as  an  alley,  and  that  the  owner 
of  the  soil  never  paid  taxes  on  the  same, 
will  not  bring  the  alley  into  existence  as 
a  public  easement.  Illinois  Ins.  Co.  v. 
Littlefield,  67  111.  308,  1873. 

'  Hoole  V.  Attorney  General,  22  Ala. 
190;  Boyer  v.  State,  16  Ind.  451 ;  Evans- 
ville  V.  Paige,  23  Ind.  525  ;  Cincinnati  v. 
White,  6  Pet.  431 ;  Barclay  v.  Howell,  6 
Pet.  498 :  Irwin  v.  Dixion,  9  How.  10 ; 
State  V.  Wilkinson.  2  Vt.  480  ;  Hunter  v. 
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says  an  English  judge,  "  is  necessary  for  evidence  of  a  dedication. 
If  the  act  of  dedication  be  unequivocal,  it  may  take  place  im- 
mediately. For  instance,  if  a  man  build  a  double  row  of  houses 
opening  into  an  ancient  street  at  each  end,  making  a  street,  and 
sells  or  lets  the  houses,  tiiat  is  instantly  a  highway."  ^ 

§  639.  (502)  A  street  may  be  ividened  by  the  dedication  of  a 
strip  of  land  adjoining  it,  and  such  dedication  may  be  shown  by 
long  use  by  the  public,  and  acquiescence  in  such  use  by  the  owner. 
And  if  the  street  has  been  long  used  and  built  upon  to  a  particu- 
lar line,  which  line  has  been  acquiesced  in  by  the  adjoining  own- 
ers, who  have  built  and  made  improvements  to  correspond  with 
such  line,  such  owners  and  the  public  acquire  rights  in  conse- 
quence, and  one  or  more  of  such  owners  cannot  afterwards  change 
or  narrow  the  street  by  showing  that  the  original  survey  made 
the  line  of  the  street  diiferent  from  that  which  had  been  long 
regarded,  built  upon,  and  acquiesced  in  as  the  line  of  the  street.^ 


Sandy  Hill.  6  Hill  (N.  Y.),  407.  Proof 
by  user.  See  Gamble  r.  St.  Louis,  12 
Mo.  617;  Marcy  I'.  Taylor,  19  111.  G34  ; 
Grube  v.  Nichols,  36  111.  93;  Harding  v. 
Hale,  Gl  III.  192  ;  Manrose  i'.  Parker,  90 
111.  581 ;  Lewis  i*.  San  Antonio,  7  Texas, 
288;  New  Orleans  v.  United  States,  10 
Pet.  651,  722  ;  WeisbroJ  v.  Railroad  Com- 
pany, 18  Wis.  35;  Doe  v.  Jones,  11  Ala. 
63,  1847 ;  2  Smith  Lead.  Cas.  95 ;  Un- 
stott  V.  Murray,  22  Iowa,  457 ;  Pella  v. 
Scliolte,  24  Iowa,  283 ;  Saulct  v.  New 
Orleans,  10  La.  An.  81  ;  Cemetery  Assn. 
V.  Meninger,  14  Kan.  312,  1875.  The 
dedication  of  a  highway  may  be  estab- 
lished by  use  by  the  public  for  more  than 
ten  years,  if  during  that  time  it  is  kept 
in  repair  b}'  the  road  supervisor,  with 
the  acquiescence  of  the  owner  of  the  land. 
Gerberling  v.  Wunncnberg,  51  Iowa,  125; 
Onstott  V.  Murray,  22  Iowa,  457 ;  Wilson 
V.  Se.xon,  27  Iowa,  15 ;  State  v.  K.  C.  etc. 
Co.,  45  Iowa,  139;  Manderschid  v.  l)u 
buque,  29  Iowa,  73. 

What  acts  will  repel  presumption  of 
dedication  arising  from  owner's  knowl- 
edge of  the  use  by  the  public.  Durgin  r. 
Lowell,  3  Allen  "(Mass.),  398;  Skecn  v. 
Lynch,  1  Rob.  (Va.)  186,194  ;  Roberts  v. 
Karr,  1  Campb.  262,  note;  Ih.  2()3,  note  ; 
Schoomaker  f.  Church,  5now.  (N.  Y.)  Tr. 


265  ;  2  Smith  Lead.  Cas.  176.  Upon  the 
question  of  dedication,  non-user  is  impor- 
tant, but  not  conclusive,  evidence  against 
the  public.  Barclay  v.  Howell's  Lessee,  6 
Pet.  498.  Concurrence  of  all  the  owners 
interested  in  an  alley  essential  to  establish 
an  (iba)iiloniiient  of  it.  McKee  v.  Perchment, 
69  Pa.  St.  342,  1871.  Effect  of  occupancy 
hjl  aVwfjed  dedicator.  Cook  v.  Hillsdale,  7 
Mich.  115,  1859;  Peoria  v.  Johnson,  56 
111.  45,  1870. 

1  Woodyer  v.  Hadden,  5  Taunt.  125, 
per  Chamhre,  J.  ;  2  Smith  Lead.  Cas. 
176. 

2  Smith  V.  State,  3  Zal)r.  (23  N.  J.  L.) 
712,  1852,  affirming  s.  c.  Ih.  130.  In  this 
case  tlie  different  owners  had  acquiesced 
in  the  line  built  upon,  and  treated  it  as 
the  true  line  for  forty  or  fifty  years.  The 
defendant,  disregarding  this  line,  built 
out  into  the  street  some  four  or  five  feet. 
He  was  indicted  for  the  nuisance  thus 
created,  and  convicted,  the  court  holding 
the  rigiits  of  the  public  had  attached,  and 
that  it  was  no  defence  to  show  that  the 
building  erected  was  on  the  line  of  the 
street  as  originally  surveyetl.  A  road  or 
street  which  becomes  a  public  highway 
by  user  is  of  no  established  width  by  law  ; 
its  widtli,  as  used  at  the  time  when  the 
rights  of  the  public  become  complete,  is 
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Effect  of  Platting  and  Sale  of  Lots. 

§  G40.  (503)  While  a  mere  survey  of  land,  by  the  owner,  into 
lots,  defining  streets,  squares,  etc.,  will  not,  without  a  sale, 
amount  to  a  dedication,^  yet  a  sale  of  lots  with  reference  to  such 
plat,  or  describing  lots  as  bounded  by  streets,  will  amount  to  an 
immediate  and  irrevocable  dedication  of  the  latter,  binding  upon 
both  vendor  and  vendee.^ 


tlie  established  or  legal  width  of  the  high- 
wa}'.  Hart  v.  Township,  15  Ind.  226, 
1800;  6  lb.  459.  See  Darlington  i-.  Com- 
monwealth, 41  Pa.  St.  03. 

1  United   States   v.  Chicago,  7  How. 
(U.  S.)  185,  196. 

2  Rowan  v.  Portland,  8  B.  Mon.  (Ky.) 
232,  1847 ;  Augusta  v.  Perkins,  lb.  207 ; 
County  V.  Newport,  12  lb.  538  ;  Wickliffe 
V.  Lexington,  11  lb.  155;  Newport  v. 
Taylor,  16  lb.  690,  1855  ;  Kittle  v.  Pfeif- 
fer,  22  Cal.  490 ;  Breed  v.  Cunningham,  2 
Cal.  308 ;  Memphis,  etc.  Packet  Co.  v. 
Gray,  9  Bush  (Ky.),  137, 14G,  1872  ;  Mor- 
gan V.  Railroad  Co.,  96  U.  S.  716,  1877 ; 
Lamar  i'.  Clements,  49  Tex.  347 ;  Stone 
V.  Brooks,  35  Cal.  489,  1808;  Cook  v. 
Burlington,  30  Iowa,  94,  1870 ;  Fisher  v. 
Beard,  32  Iowa,  346,  1871;  Wiggins 
V.  McCleary,  49  N.  Y.  340 ;  Preston  v. 
Navasota,  34  Tex.  084,  1871  ;  Hannibal 
V.  Draper,  15  Mo.  634,  1852  ;  Schenley  v. 
Commonwealth,  36  Pa.  St.  62,  1859  ;  Doe 
V.  Attica,  7  Ind.  641,  644,  1856;  Wyman 
V.  New  York,  11  Wend.  (N.  Y.)  487  ;  Liv- 
ingston V.  New  York,  8  Wend.  (N.  Y.)  85 
Davis  V.  Sahita,  G3  Pa.  St.  90,  1869 
McKee  v.  Perchment,  09  Pa.  St.  342, 1871 
Portland  t-.  Whittle,  3  Oregon,  126,  1869 
McKenna  v.  Commrs.,  Harper  (South 
Car.)  Law,  381  ;  White  v.  Cower,  4  Paige 
(N.  Y.),  510 ;  Barclay  v.  Howell,  6  Pet.  498, 
506  ;  10  //).  718  ;  Town  Council  v.  Lithgoe, 
7  Rich.  (Law)  435;  Dubuque  r.  Maloney, 
9  Iowa,  4.50;  Pope  i'.  Union,  18  N.  J.  Eq. 
282;  Field  v.  Carr,  59  111.  198,  1871 ;  Ar- 
rowsmith  v.  New  Orleans,  24  La.  An. 
194;  Herman,  Estoppel,  chapter  on  Dedi- 
cation. Purchaser's  right  extends  to 
have  all  strfcla,  etc.,  remain  public  which 
were  marked  on  the  plan  exiiibited  by 
the  proprietor.  Rowan  i-.  Portland,  8  B. 
Mon.  (Ky.)  232,  1847;  Winona  v.  Huff, 
11  Minn.  119;  Iluber  v.  Gazley,  18  Ohio, 
18  ;  2  Smith  Lead.  Cas.  181 ;  Logansport 


V.  Dunn,  8  Ind.  378 ;  Dubuque  v.  Malo- 
ney, supra.  Effect  of  sale  by  plat  as  to 
the  rights  of  the  public.  Detroit  v.  Kail- 
road  Co.,  23  Mich.  173,  1871;  Evans  v. 
Evansville,  37  Ind.  229 ;  Baker  v.  John- 
ston, 21  Mich.  319,  1870;  Hawley  v.  Bal- 
timore, 33  Md.  270,  1870 ;  West  Cov.  v. 
Freking,  8  Bush  (Ky.),  121;  Arrowsmith 
V.  New  Orleans,  24  La.  An.  194;  Parsons 
V.  Trustees,  44  Ga.  529. 

So,  in  Maryland,  it  is  laid  down,  "  that 
where  a  party  sells  property  lying  within 
the  limits  of  the  city,  and  in  the  convey- 
ance bounds  such  property  by  streets 
designated  as  such  in  the  conve3"ance, 
or  on  a  map  made  by  the  city,  or 
by  the  owner  of  the  property,  such  a  sale 
implies,  necessarily,  a  covenant  that  the 
purchaser  shall  have  the  use  of  such 
streets."  Moale  v.  Baltimore,  5  Md.  314, 
321,1854;  following  White  i'.  Flannigan, 
1  Md.  525,  540,  1852  ;  distinguished  from 
Underwood  v.  Stuyvesant,  19  Johns.  (N. 
Y.)  186;  Howard  v.  Rodgers,  4  Harr.  & 
Johns.  278. 

Where  a  paper  village  is  laid  out  as  an 
entire  thing,  the  dedication  of  all  the 
streets  to  the  public  is  entire,  and  when 
the  public  act  upon  such  dedication  the 
acceptance  of  part  may,  and  in  general 
will,  be  construed  as  an  acceptance  of  the 
whole,  or  an  entirety.  Derby  v.  Ailing, 
40  Conn.  410,  1873.  Where  several 
owners  of  land  join  in  making  a  town 
plat,  no  one  of  them  acquires  thereby  an 
easement,  distinct  from  that  of  the  public, 
in  the  streets  marked  on  the  plat.  Pat- 
terson V.  City  of  Duluth,  21  Minn.  493. 

Dedication  where  the  conveyance 
bounds  the  purchasers  by  a  street  or  pub- 
lic square,  designated  on  a  map.  See  Peo- 
ple V.  Lambier,  5  Denio  (N.  Y.),  9,  19; 
Thirty-second  Street,  in  re,  19  Wend.  (N. 
Y.)12'8  ;  followed  in  Twenty-ninth  Street, 
in  re,  1   Hill  (N.  Y.),  189;  lb.  191;  Fur- 
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§  G41.  ('")04)  A  dedication  of  land  for  a  puljlic  square  was  not, 
under  the  circumstances  of  the  case,  implied  against  the  heirs  of 
the  grantor  from  its  representation  as  a  mere  blank,  undistinguished 
from,  and  continuous  with,  tlie  streets  surrounding  it,  upon  a  par- 
tition map  made  by  such  heirs,  and  by  reference  to  which  they 
conveyed  lots.^ 

Acceptance  hy  the  Public.  —  When  and  for  What  Purpose  Necessary. 

§  642.  (505)  As  against  the  proprietor,  a  dedication  of  Land 
for  streets  and  highways  may  be  complete  without  any  act  or 
acceptance  on  the  part  of  the  public  ;  but  in  order  to  charge  the 
municipality  or  local  district  with  the  duty  to  repair,  or  to  make 


man  Street,  in  re,  17  WcnJ.  (N.  Y.)  649; 
8  lb.  85 ;  20  lb.  'JG ;  2  Seld.  257  ;  0  Ohio, 
298;  Smith  v.  Lock,  18  Mich.  56,  1869; 
M.  E.  Cluircli  V.  Iloboken,  33  N.J.  (Law) 
13,  1868.  Where  tiie  deilication  of  prop- 
erty to  tlie  puhlic  is  clearly  manifested 
by  acts  and  declarations  of  the  owner, 
which  have  been  acted  upon  by  the  pub- 
lic, the  fact  that  the  owner  may  liave 
entertained  a  different  intention  from  that 
manifested  by  his  acts  will  not  affect 
rigiits  acquired  under  the  dedication. 
The  laying  out  of  land  into  a  town,  ex- 
hibiting a  map  or  plan,  with  streets  and 
public  squares,  and  selling  lots  with  ref- 
erence to  such  map,  implies  a  grant  or 
covenant  for  the  benefit  of  the  purchas- 
ers of  lots.  The  streets  and  public 
squares  represented  by  the  map  cannot  be 
appropriated  by  the  person  making  such 
grant  to  a  use  inconsistent  with  that  rep- 
presented  on  the  map.  The  owner  is 
estopped  from  ai)propriating  the  same  to 
a  u?e  inconsistent  with  that  for  which  it 
was  intended.  Lamar  v.  Clements,  49 
Tex.  347. 

Tiie  presumption  of  an  intent  to  dedi- 
cate derived  from  a  sale  of  lots  with 
reference  to  a  plat  may  be  negatived  by 
statements  and  reservations  on  the  plat, 
showing  that  there  was  no  present  and 
actual  intention  to  dedicate.  Niagara 
Falls  Suspension  Co.  v.  Bachman,  06  N.  Y. 
261,  1876. 

1  Mayor,  etc.  of  New  York  v.  Stuy- 
vesant,  17  N.  Y.  34,  1858.  :Mere  unnum- 
bered trinngular  space  in  plat,  bounded 
by  streets,  without  user  by  the  public  or 
other  evidence  of  public  right,  held  not 


to  establisli  a  dedication  of  such  space  as 
a  common.  Oswald  v.  Grenct,  15  Texas, 
118,  1855.  Compare  Hanson  t-.  Eastman, 
21  Minn.  500,  1875. 

Mode  of  platting,  arid  peculiarities  of  lines 
and  spares  on  plats  as  sliowinrj  an  intention  to 
dedicate,  or  the  reverse.  See  Hanson  v.  East- 
man, 21  Minn.  509,  1875;  Saulet  r.  New 
Orleans,  10  La.  An.  81 ;  Yates  r.  Judd,  18 
Wis.  118;  Municipality  v.  Palfrey,  7  La. 
An.  497;  Livaudais  v.  Municipality,  5 
lb.  8  ;  Xiquer  ;•.  Rujac,  Th.  499  ;  Barclay 
V.  Howell's  Lessee,  6  Pet.  498.  Water 
Street,  with  open  space  on  river  side, 
10  Pet.  714;  Memphis,  etc.  Packet  Co.  v. 
Grey.  9  Bush  (Ky.),  187,  1872;  Barney  v. 
Keokuk,  94  U.  S.  324,  1876 ;  s.  c.  4  bil- 
lon, 59.3.  Opposite  case  with  both  lines 
of  Water  Street  defined  and  width  indi- 
cated. McLaughlin  v.  Stevens,  18  Ohio, 
94,  1849,  distinguished  from  Barclay  u. 
Howell's  Lessee,  supra  ;  United  States  v. 
Chicago,  7  How.  185;  Commonwealth 
V.  Alburgcr,  1  Whart.  (Pa.)  460;  Penny 
Pot  Landing  Case,  16  Pa.  St.  79  ;  Com- 
monwealth V.  McDonald.  10  Serg.  &  Rawle 
(Pa.),  390;  Cowles  v.  Gray,  14  Iowa,  1; 
Grant  i;.  Davenport,  18  Iowa,  179;  Perrin 
V.  Railroad  Co.,  30  N.  Y.  120;  Cook  v. 
Hillsdale,  7  Mich.  115,  1859;  Newport  i-. 
Taylor,  10  B.  Mon.  (Ky.)  699, 1855 ;  Baker 
I'.  Johnston,  21  Mich.  319;  Van  Valken- 
burgh  r.  Milwaukee,  30  AVis.  338 ;  Colum- 
bus V.  Dahn,  30  Lul.  o3(),  1871 ;  People  v. 
Klumpke  (water  front  S;in  Francisco).  41 
Cal.  203 :  Field  v.  C.arr,  59  111.  198,  1871. 
Construction  of  plat  is  for  the  court.  Han- 
son r.  Eastman,  21  Minn.  509,  1875. 
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it  liable  for  injuries  for  suffering  the  street  or  highway  to  he  or 
remain  defective,  there  must  be  an  acceptance  of  the  dedication, 
and  this  acceptance  must  be  by  the  proper  or  authorized  local 
public  authorities.  It  may  be  express  and  appear  of  record,  or 
it  may  be  implied  from  repairs  made  and  ordered,  or  knowingly 
paid  for,  by  the  authority  which  has  the  legal  power  to  adopt  the 
street  or  highway,^  or  from  long  user  by  the  public.^ 


1  State  V.  Wilson,  42  Me.  9,  1856; 
Illinois  Ins.  Co.  v.  Littlefield,  67  111.  368 ; 
State  of  Maine  v.  Bradbury,  40  Me.  154, 
where  it  was  held,  that  as  a  surveijor  of 
liighwaj's  had  no  power  to  accept  a  dedi- 
cation, repairs  made  by  him  did  not  con- 
stitute an  acceptance  binding  upon  the 
town.  Oswego  i".  Oswego  Canal  Co.,  2 
Seld.  (6  N.  y.)  257;  Niagara  Falls  Sus- 
pension Co.  V.  Bachman,  66  N.  Y.  261, 
1876;  Remington  v.  Millard,  1  R.  I.  93; 
2  lb.  172,  493 ;  State  v.  Carver,  5  Strob. 
(South  Car.)  217  ;  Jennings  v.  Tisbury,  5 
Gray  (Mass.),  73  ;  Kelly's  Case,  8  Gratt. 
(Va.)  632;  Bowman  v.  Boston,  5  Cush. 
(Mass.)  1;  Hyde  i-.  Jamaica,  27  Vt.  443; 
Folsom  V.  Underbill,  36  Vt.  580;  Com- 
monwealth V.  Beldcn,  13  Met.  (Mass.)  10; 
Curtis  V.  Hope,  19  Conn.  154  ;  2  Greenl. 
Ev.  sec.  662.  See,  on  this  subject,  Hobbs 
V.  Lowell,  19  Pick.  (Mass.)  415  ;  Teagar- 
den  V.  McBean,  33  Miss.  283 ;  Sampson  v. 
Justices,  5  Gratt.  (Va.)  241, 1848;  Holmes 
V.  Jersey  City,  1  Beasl.  (N.  J. )  299 ;  Jersey 
City  V.  State,  1  Vroom  (30  N.  J.  L.),  521 ; 
State  V.  Johnson,  11  Ire.  (North  Car.  Law) 
647,  659  ;  Parsons  v.  Trustees,  44  Ga.  529, 
1871  ;  Gedge  v.  Commonwealth,  9  Bush 
(Ky.),  61,  1872;  Dayton  v.  Rutland,  84 
111.  279,  1876  ;  s.  c.  25  Am.  Rep.  457.  In 
this  case  tiie  court  say,  where  a  bridge 
built  by  a  private  subscription  across  a 
river  dividing  two  towns  is  dedicated  to 
the  public,  and  the  commissioners  of 
highways  procure  the  levy  of  a  tax  to 
aid  in  rebuilding  it,  and  open  a  road  con- 
necting the  bridge  with  another  road, 
keep  the  same  in  repair,  and  when  out 
of  repair  close  it,  such  acts  are  the  very 
stiongest  evidence  of  an  acceptance  of 
the  dedication.  Pope  i'.  Union,  3  C.  Vj. 
Green  (18  N.  J.  Eq.),  282.  Proof  of  ac- 
ceptance of  street  by  town  council  digging 
a  well  therein.  Town  Council  v.  Lithgoe, 
7  Rich.  (South  Car.)  Law,  4.35.  Other 
proof  of  adoption.     Blodgett  v,  Royalton, 


17  Vt.  40;  Detroit  v.  Railroad  Co.,  23 
Mich.  173;  Baker  v.  Johnson,  21  Mich. 
319;  Shartle  v.  MinneapoUs,  19  Minn. 
308,  1871  ;  Emery  v.  Washington,  1  Bray- 
ton  (Vt.),  128;  Parsons  v.  Trustees,  etc. 
44  Ga.  529 ;  Rose  v.  St.  Charles,  49  Mo. 
509,  1872.  In  Michigan  it  has  been  sev- 
eral times  decided  that  an  acceptance 
of  a  plat  containing  streets,  etc.,  by  the 
proper  authorities,  in  behalf  of  the  public, 
was  essential  to  a  complete  dedication. 
People  V.  Jones,  6  Mich.  176;  Tillman  v. 
People,  12  Mich.  401 ;  Baker  v.  Johnston, 
21  Mich.  319  ;  s.  p.  Niagara  Falls  Suspen- 
sion Co.  V.  Bachman,  66  N.  Y.  261,  1876. 
In  Connecticut  the  whole  matter  of  the 
dedication  and  acceptance  of  highways 
and  streets,  there  being  no  statute  on  the 
subject,  rests  on  the  principles  of  the 
common  law,  and  the  reasonable  doctrine 
is  maintained  that  an  acceptance  by  tlie 
public  will  be  presumed  when  clearly 
beneficial,  of  which  the  actual  use  will 
be  strong  evidence ;  but  a  reasonable  time 
is  to  be  allowed  for  such  acceptance  ;  and 
in  the  case  of  a  city  street  opened  for  set- 
tlement upon  it,  a  reasonable  time  would 
be  the  time  required  for  the  settlement  of 
the  adjoining  lots.  Guthrie  v.  New  Haven, 
31  Conn.  308,  1863.  The  acceptance,  on 
the  part  of  an  incorporated  town  or  cit^', 
of  an  amended  charter,  which  includes  an 
addition  previously  laid  off  and  platted, 
amounts  to  an  acceptance  of  such  addi- 
tion and  the  streets  and  alleys  therein. 
Des  Moines  v.  Hall,  24  Iowa,  234,  1868 ; 
Requa  v.  Rochester,  45  N.  Y.  129,  1871. 
Under  the  Ohio  Municipal  Corporations 
Act,  a  city  cannot  be  charged  with  the 
duty  of  repairing  streets  dedicated,  un- 
less its  assent  to  the  dedication  be  given. 
Wisby  V.  Route,  19  Ohio  St.  238 ;  Requa 
V.  Rochester  (construction  of  charter),  45 
N.  Y.  129. 

2  Commonwealth  v.  Belden,  13  Met. 
(Mass.)  10,  1847;   Hemphill  v.  Boston,  8 
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Public  Squares  and  Their  Uses. 
§  643.  (506)    Taking  private  property  for  a  pullic  square,  in 
a  city,  is  taking  the  same  for  public  use,  and  it  nmy  lawfully  be 


Cusli.  (Mass.)  105,  1851 ;  Jennings  v.  Tis- 
bury,  5  Gray  (Mass.),  73,  1855;  Ilayden 
»'.    Attlfborough,    7    Gray   (Mass.),    838; 
MandcTschid  v.  Dubuque,  29  Iowa,  73,  in 
wbicli  tiie  subject  is  well  discussed  by  Mr. 
Justice  /Jeck.    See,  also,  State  v.  New  Bos- 
ton, UN.  II.  413,  where  the  court   says 
that  "  an    e.xpress,  formal    dedication   to 
the  public,  an  acceptance  by  some  public 
agent  proj)erIy  authorized,  or  by  long  use 
of  the  public,  would,  upon  the  authorities, 
constitute  a  public  highway;  though,  un- 
less there  had  been  an  acceptance,  express 
or  implied,  it  seems  the  road  would  not 
become  a  highway."    By  mere  user  alone, 
there  being  no  element  of  dedication,  and 
no  acceptance,  or  facts  from  which  it  can 
be  implied,  the  land  does  not  become  a 
puUic  highway,  unless  the  user  is  contin- 
uous for  the  full  statutory  period ;   user 
alone  for  a  less  period  is  not  sufficient  to 
charge  the  public  with  the  duty  to  repair, 
imposed  by  statute.    See  Jennings  v.  Tis- 
bury,  5  Gray  (Mass.),  73,  1855;  Howell  v. 
Montville,  4  Greenl.  (Me.)  270;   State  v. 
Bradbury,  10  Me.  154,  1855;  State  v.  Wil- 
son, 42  Me.  9,  1856;   Commonwealth  v. 
Low,  3  Pick.  (Mass.)  408,  182G,  and  com- 
ments on  in  Commonwealtii  i'.  Beiden,  13 
Met.  (.Mass.)  10, 15,  1847  ;  Commonwealth 
V.  Charlestown,  1  Pick.  (Mass.)  179,  1822  ; 
Reed  i-.  Northfield,  13  Pick.  (Mass.)  94, 
1832;  Jones  v.  Andover,  9  Pick.  (Mass.) 
146,  1829 ;    Remington  ;■.  Millard,  1  R.  I. 
93.     If  not  a  public  highway,  a  party  is 
not  indictable  for  obstructing  it,  or  a  town 
for  neglecting  to  repair  it.     Hempliiil  v. 
Boston,  8   Cush.   (Mass.)    195;   State  v. 
Bradbury,  40   Me.  154;    Commonwealth 
r.  Low,  3  Pick.  (Mass.)  408;   Common- 
wealth r.  Beiden,  13  Met.  (Mass.)  10,  15; 
State  V.  Richmond,  1  R.  I.  49.    An  indict- 
ment for  erecting  and  continuing  a  nui- 
sance by  obstructing  a  street  by  a  railroad 
switch  cannot  be  maintained,  when  there 
was  no  acceptance  by  the  town,  expressly 
or  by  implication,  of  the  dedication  of  the 
street  by  the  owner.     Gedge,  etc.  v.  Com- 
monwealth, 9  Bush  (Ky.),  Gl,  1872;  post, 
sec.  931. 

The  principles  in  the  text  are  well  il- 
lustrated by  tlie  case  of  tiie  State  i-.  Car- 


ver, 5  Strob.   (So.  Car.)  Law,  217,  1850, 
where  the  defendant  was  indicted  for  ob- 
structing two  streets  in  an  addition  to  a 
town.     The  streets  were  designated  on  a 
plat  by  tiie  proprietor,  and  the  defendant's 
lots  were  bounded  thereby.    Other  parties 
were  interested  in  the   same  dedication, 
and,    against    their     protest,    defendant 
fenced  up  the  streets  in  front  of  his  lots. 
These   had   never  been  accepted  by  the 
town  authorities,  or  worked  upon.  It  was 
lield  that  the  defendant  could  not  be  con- 
victed on  this  evidence,  and  that  the  mere 
assertion  of  the  public  right  to  the  streets 
by  the  prosecuting  officer  of  the  state,  by 
indictment  for  their  obstruction,  was  not 
sufficient.      The    court,    admitting    that 
tiiere  was  a  dedication  so  far  as  the  pro- 
prietor, by  any  act  of  his,  could  effect  it, 
remarked  that,  "  it  is  very  clear,  from  the 
authorities,  that  witliout  some  act  of  ac- 
ceptance or  some  use  by  the  public,  the 
owner  of  the  land  cannot  create  a  street 
in  a  town,  or  a  public  road  in  the  country. 
The  reason  is  very  clear.     Tiie  opening 
and  repairing  of  streets  and  roads  im[)ose 
an   expense   on    the  public,  and  in  this 
state  (Commrs.    v.    Taylor,  2  B.ay    (So. 
Car.),  282)  subject  the  authorities,  whose 
duty  it  is  to  repair,  to  indictment  for  neg- 
lect of  duty.     Now,  this  charge  and  lia- 
bility can  only  be  imposed  by  law,  but 
if  the  simple  act  of  dedication  could  im- 
pose them,  then  they  would  be  imposed, 
not  by  law,  but  by  the  will  of  an  individ- 
ual.    All   the    cases,  both    English    and 
American,  sustain   these  positions.     Rex 
V.  Inhabitants  of  Leake,  5  Barn.  &   Ad. 
409,  does  not  decide  that  there  need  be  no 
acceptance;  it  decides  only  that  where  a 
road  has  been  established,  by  use,  as  a 
public  rnad,  the  parish  was  bound  to  re- 
pair, without  any  act  of  adoption.     The 
use  by  the  public  was  the  same  as  adop- 
tion   by  the    parish."     Followed,  Town 
Council  ('.  Lithgoe,   7    Rich.   (So.    Car.) 
Law,  435,  1854.     Liability  of  public  tore- 
pair,  adopted  as  test  to  determine  wheth- 
er a  road  is  public  or   private.     Teagar- 
den  V.  McHean,   38   Miss.  283;    State  v. 
Gregg,  2  Hill   (So.   Car.).   388;  Smith  r. 
Kinard,  //-.  G42. 
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done  on  compensation  being  made  ;  and  the  mode  of  compensa- 
tion, -whetliev  b}-  a  tax  upon  the  whole  city,  or  upon  those  spe- 
cially benefited,  is  a  matter  for  legislative  regulation.^ 


§  644.  (oOT)  The  doctrine  of  dedication  to  public  uses  has 
also  been  extended  and  applied  to  public  squares  in  cities  and 
villages,  these  being  regarded  as  easements  for  the  benefit  of  the 
public ;  and  the  fact  of  dedication  may  be  established  in  the 
same  manner  as  in  the  case  of  highways  and  streets.^ 


1  Owners,  etc.  v.  Mayor,  etc.,  15  Wend. 
(N.  Y.)  374,  183G  ;  Bouton  v.  Brooklyn, 
15  Barb.  (N.  Y.)  375,  384  (as  to  assess- 
ment for  park).  See  chapter  on  Eminent 
Domain,  ante,  and  on  Taxation,  pos<. 

-  Commonwealth  v.  Rush,  14  Pa.  St. 
186,  1850  ;  State  v.  Wilkinson,  2  Vt.  480. 
Indictment  for  obstructing  public  square 
of  St.  Albans  by  a  building.  Abbott  v. 
Mills,  3  Vt.  521  ;  State  v.  Catlin,  /i.  530, 
as  to  Burlington  Common  or  Court-House 
Square,  and  College  Green  ;  State  v. 
Trask,  6  Vt.  355  ;  Watertown  v.  Cowen, 
4  Baige  Ch.  (N.  Y.)  510,  as  to  village 
square  laid  out  by  proprietor,  following 
the  doctrine  of  Cincinnati  v.  White,  6  Pet- 
ers, 431;  Huber  v.  Gazley,  18  Ohio,  18; 
Leclerq  v.  Gallipolis,  7  Ohio,  Pt.  1, 218  ; 
Pearsall  v.  Post,  20  W^end.  (N.  Y.)  Ill, 
117;  s.  c.  22  Wend.  425,  433,  451,  454; 
Winona  y.  Huff,  11  Minn.  119;  Doe  y. 
Attica,  7  Ind.  G41  ;  Heirs  of  Reynolds  v. 
Commrs.,  etc.,  5  Ohio,  204  (donation  for 
"county  buildings") :  Smith  )j.  Ileuston 
(donation  for  "public  [county]  build- 
ings"), 6  Ohio,  101  ;  Brown  v.  Manning 
("  P.  Square"),  0  Ohio,  298;  Lebanon  v. 
Commrs.,  etc.  ("public  ground"),  OOliio, 
80;  Dover  v.  Fox,  0  B.  Mon.  (Ky.)  200; 
Baker  r.  .Johnston  ("public  square  "),  21 
Mich.  319,  1870;  Daniels  v.  Wilson  ("re- 
served public  square  ").  27  Wis.  492, 1871. 

"  Whenever  a  public  square  or  com- 
mon is  marked  out  or  set  apart  as  such  by 
the  owners,  and  individuals  are  induced 
to  purchase  lots  or  lands  bordering  there- 
on, in  the  expectation  held  out  by  the 
proprietor  that  it  should  so  remain;  or 
even  if  there  are  no  marks  upon  the 
ground,  but  a  map  or  plan  is  made  and 
lots  marked  thereon  and  sold  as  such,  it 
is  not  competent  for  the  proprietors  to 
disappoint  the  expectations  of  the  pur- 


chasers by  resuming  the  lands  thus  set 
apart,  and  appropriating  them  to  any  oth- 
er use."  Per  Williams,  J.,  in  Abbott  v. 
Mills  (Court-House  Square),  3  Vt.  520  ; 
Princoville  v.  Auten,  77  111.  325,  1875; 
Price  V.  Thompson,  48  Mo.  363 ;  Lamar 
Co.  V.  Clements,  49  Tex.  347.  The  pur- 
chasers may  enjoin  the  owner  of  the  land 
or  his  voluntary  grantee  from  the  erec- 
tion of  buildings  upon  the  square.  Fish- 
er et  al.  V.  Beard,  40  Iowa,  625,  1875.  So 
a  court  of  equity  will  enjoin  the  erection 
of  a  town  hall  upon  the  public  square. 
Princeville  v.  Auten,  77  111.  325, 1875. 

Nature  and  effect  of  a  conveyance  of 
land  to  trustees,  with  an  election  to  them 
to  dedicate  as  a  public  square  or  not,  as 
they  might  see  fit,  see  Mayor,  etc,  of  New 
York  V.  Stuyvesant,  17  N.  Y.  34,  1858; 
11  Paige,  414. 

The  word  "park"  written  upon  a 
block  on  a  map  of  city  property  indicates 
a  public  use ;  and  conveyances  made  by 
the  owners  of  the  plotted  land,  by  refer- 
ence to  such  map,  operate  conclusively 
as  a  dedication  of  the  block.  Price  v. 
Plainfield,  40  N.  J.  L.  608. 

Conveyance  on  condition  that  the  land 
be  used  only  for  a  toicn  house.  French  v. 
Quincy,  3  Allen  (Mass.),  9. 

The  conveyance  of  a  block  of  ground 
for  the  use  of  the  public  as  a  "court-house 
square  "  creates  a  trust  which  is  not  exe- 
cuted by  a  sale  of  the  block  or  a  portion 
of  it,  and  the  application  of  the  proceeds 
to  the  erection  of  a  court-house.  County 
Commissioners  v.  Lathrop,  0  Kan.  453, 
1872.  The  words  "  county  block,"  marked 
across  a  block  on  a  town  plat,  held  not  a 
sufficient  dedication  to  the  county  under 
the  statutes  of  Minnesota.  County  Com- 
missioners V.  Dayton,  17  Minn.  2iJ0,  1871. 


§  045.] 
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§  G45.  (508)  Where  the  words  "public  square"  are  used  on 
a  plat,  this  is  an  unrestricted  dedication  to  public  use,^  and  the 
use  varies  according  to  circumstances,  to  be  judged  of  and  di- 
rected by  the  proper  local  authorities  or  corporate  guardian, 
subject  to  the  control  of  the  laws  and  the  courts.^  The  local 
authorities  have,  however,  no  implied  power  to  authorize  private 
dwelling-houses  or  other  private  structures  to  be  erected  thereon, 
and,  if  erected,  they  are  public  and  indictable  nuisances.^     It  has 


1  Commonwealth  v.  Rush,  14  Pa.  St. 
186,  1850;  Commonwealth  v.  Howman,  3 
Barr  (Pa),  203;  Alton  v.  Transportation 
Co..  12  111.  00. 

"  Squares,"  says  Bohn,  in  his  Hand- 
book of  London,  1854,  "are  an  excellent 
feature,  peculiar  to  the  large  towns  of 
England,  but  more  particularly  to  Lon- 
don, being  distinguisiied  from  tiie  Putzzi, 
Plazas,  Places,  etc.  of  continental  cities, 
by  having  originated  in  a  sacrifice  of 
building  ground,  not  to  the  purposes  of 
ornament  and  architectural  beauty,  but 
to  the  pure  necessity  for  ventilation." 
Quoted  by  Read,  J.,  in  his  interesting 
opinion  in  Baird  v.  Kice,  63  Pa.  St.  480, 
497,  1871,  where  he  traces  the  history  of 
the  public  squares  of  Philadelphia  and 
states  the  nature  of  the  uses  for  which 
they  were  dedicated  by  Penn. 

"Place,"  as  used  in  plats  of  towns,  "is 
a  French  word,  and  means  a  public  place 
surrounded  by  buildings,  kept  open  for 
the  embellishment  of  a  city  or  the  con- 
venience of  its  commerce."  Per  Preston, 
J.,  in  Xiques  i'.  Bujac,  7  La.  An.  409,  510, 
1852;  Langley  v.  Galiipolis,  2  Ohio  St. 
107.  I»<h[litute  location.  King  v.  Schoen- 
berger,  2  Watts  (Pa.),  23. 

2  Commonwealth  v.  Alburgcr,  1 
Wliart.  (Pa.)  469,  per  Sergeant,  J.;  re- 
ferretl  to  by  Gibson,  C.  J.,  Commonwealth 
I'  Bowman,  supra;  Baker  r.  Jolmston.  21 
Mich.  319,  1870,  where  Campbell,  J.,  dis- 
cusses tiiis  subject.  Baird  v.  Rice,  63 
Pa.  St.  480,  1871.  In  this  case  li'ad,  J., 
traces  the  history  of  the  public  squares  in 
Piiiladelphia  dedicated  by  Penn  '•  for  like 
tises  as  the  Moorfields  in  London"  and 
the  centre  square  for  buildiwis  and  }iuhlic 
concerns,  and  it  was  held  that  the  legisla- 
ture might  vacate  streets  in  tliis  latter 
square  and  authorize  the  erection  of  a 
court-house  and  municipal  buildings 
thereon,  since  this  was  in  effect  nothing 
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more  than  a  legislative  appropriation  of 
the  square  and  streets  to  the  purposes  for 
which  the  square  was  originally  dedi- 
cated. The  right  to  erect  a  jntblic  library 
building  upon  "  Centre  Park  in  section  7 
of  the  city  of  Detroit"  was  sustained  as 
a  use  which  fell  within  the  particular 
dedication,  the  history  of  which  is  traced 
by  Campbell,  J.,  and  the  power  of  the 
legislature  and  the  municipality  over  the 
purposes  for  which  public  i)laces  may  be 
used,  discussed.  Riggs  v.  Bd.  of  Educa- 
tion of  Detroit,  27  Mich.  262,  1873. 

In  Jacksonville  v.  Railway  Co.,  67 
HI.  540,  1873,  Thornton,  J.,  says :  "  What 
were  the  uses  and  purposes  intended  ? 
Streets  and  a  public  square  are  denoted. 
Each  has  a  well  known  and  well  defined 
use  and  meaning.  The  one  was  designed 
for  the  purpose  of  travel,  and  the  right  of 
passage  over  the  streets  in  any  mode  not 
to  destroy  their  usefulness  was  given  by 
the  plat.  The  square  was  intended  for 
beauty  and  adornment,  and  for  the  health 
and  recreation  of  the  public.  A  dedica- 
tion must  always  be  construed  with  refer- 
ence to  the  object  with  which  it  was 
made.  The  donors  never  could  have  in- 
tended that  this  ground  should  be  used  as 
a  street." 

3  Commonwealth  v.  Rusli,  14  Pa.  St. 
186  ;  State  v.  Atkinson,  24  Vt.  448, 1852; 
Hutchinscm  v.  Pratt,  11  Vt.  402,  423. /»er 
Williams,  C.  J.  ;  Pomeroy  v.  Mills,  3  Vt. 
279  ;  State  v.  Woodward,  23  Vt.  92,  1850  ; 
Columbus  r.  Jacques  (market-house  in 
street),  30  Ga.  506;  State  v.  Mobile,  5 
Port.  (Ala.)  279;  People  v.  Carpenter,  2 
Doug.  (Mich.)  273,1849;  Cooper  i-.  Al- 
den,  Ilarring.  Ch.  (.Mich.)  72.  As  to 
erections,  under  the  civil  law.  upon  lands 
dedicated  to  public  use,  see  New  Orleans 
V.  United  States,  10  Pet.  GGl,  725,  735, 
per  McLean,  J. 
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been  held  that,  under  circumstances,  the  corporate  authorities 
may  authorize  the  use  thereof  for  public  buildings,  but  the  right 
to  erect  county  buildings  upon  the  public  square  of  a  county 
town  is  regarded  by  Chief  Justice  Gibson  as  resting  alone  on  a 
usage  which,  in  Pennsylvania^  "  has  acquired  the  consistence  of 
law."i 


§  646.  (509)  The  uses  and  purposes  of  a  public  square  or  com- 
mon are,  in  some  respects,  different  from  those  of  a  public  high- 
way. Thus,  a  street  or  highway  cannot  be  enclosed  by  the  local 
authorities ;  but  a  public  square  or  common  in  a  town  or  city, 
where  the  dedication  is  general  and  without  special  limitation 
or  use,  may  be  enclosed,  notwithstanding  it  has  remained  open 
many  years,  and  be  improved  and  ornamented  for  recreation  and 
health.  But  the  place  must,  for  the  purpose  of  the  dedication, 
remain  free  and  common  to  the  use  of  all  the  public.^ 


1  Langley  v.  Gallipolis,  2.0hio  St.  107, 
110,  1853,  per  Bartley,  C.  J. ;  Common- 
wealth V.  Bowman,  3  Pa.  St.  203,  1846. 
In  tliis  case  the  defendants  were  mdicted 
for  occupying,  by  authority  from  the 
county  commissioners,  a  building  upon 
the  square  (dedicated  without  restriction) 
of  an  incorporated  town.  Gibson,  C.  J., 
said :  "  The  public  square  is  as  much  a 
highway  as  if  it  were  a  street,  and  neither 
the  county  nor  the  public  can  block  it  up, 
to  the  prejudice  of  the  public  or  of  an 
individual.  .  .  It  is  dedicated  to  the  use 
of  all  of  the  citizens  as  a  highway,  and 
•11  have  a  right  to  pass  over  it  without 
unreasonable  let  or  hindrance,  —  in  which 
respect  it  differs  from  the  public  squares 
in  Philadelpliia,  which  are  dedicated  to 
health  and  recreation,  and  which  are  ne- 
cessarily subjected  to  regulation  by  the 
local  authorities."  The  case,  however, 
recognizes  the  right  of  the  county  to 
reasonable  accommodation  for  its  court 
house  and  public  offices  in  the  great 
square  of  the  count}'  town,  the  founda- 
tion of  this  right  being,  as  expressed  by 
Gibson,  C.  J.,  "  one  of  the  usages  of  our 
Btate,  which  has  acquired  the  consistence 
of  law."  The  extent  of  the  right  is  lim- 
ited to  the  single  purpose  sanctioned  by 
the  usage.  Commonwealth  v.  Bowman, 
3  Pa.  St.  203,  1846;  post,  sec.  G46.  In  In- 
diana, it  is  said  by  Davison,  J.,  arguendo, 


in  Westfall  v.  Hunt,  8  Ind.  174, that  "the 
phrase,  'public  square,'  when  used  in  our 
statutes,  —  as  also  in  its  popular  import,  — 
refers  almost  exclusively  to  grounds  occu- 
pied by  the  court-house  and  owned  by 
the  county."  Control  of  public  square 
within  the  limits  of  the  city  corporation, 
on  which  a  court-house  and  jail  were 
situated,  held  to  be  in  the  city  authorities, 
against  whose  ordinance  the  county  au- 
thorities could  not  create  a  nuisance  by 
the  erection  of  horse-racks  thereon. 
Samuels  v.  Nashville,  3  Sneed  (Tenn.), 
298,  1855. 

Respective  rights  of  city  and  county  in 
square,  and  effect  of  abandonment  by 
county.  County  v.  Newport,  12  B.  Mon. 
(Ky.)  538,  1851 ;  Augusta  v.  Perkins,  8 
lb.  207;  Rutherford  v.  Taylor,  38  Mo. 
315. 

2  Langley  v.  Gallipolis,  2  Ohio  St. 
107,  1853.  See  Baker  v.  Johnston,  21 
Mich.  319. 

May  be  enclosed  and  ornamented.  Hutch- 
inson V.  Pratt,  11  Vt.  402,  423, 1839,  wliere 
Williams,  C.  J.,  points  out  some  of  the 
differences  between  public  squares  and 
commons  and  highways.  Leftwich  v. 
Mayor.  14  La.  An.  152,  1849.  In  this 
case,  Merrick,  C.  J.,  observes :  "  As  a 
public  square  is  not  designed  as  a  high- 
way or  thoroughfare  for  all  sorts  of  con- 
veyances, but  is  intended  as  an  ornament 
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§  647.  A  county  has  no  inherent  right  to  appropriate  the 
exclusive  use  of  a  public  square  in  a  town,  not  dedicated  ex- 
pressly to  it,  but  to  the  public  or  citizens  generally.  It  has  no 
more  right  than  an  individual  to  prevent  or  disturb  the  enjoy- 
ment of  the  inhabitants  in  any  public  grounds  dedicated  to  pub- 
lic use.^ 

Dedication  for  Other  Purposes. 

§  648.  (510)  Property  may  also  be  dedicated  in  writing  or  by 
parol  to  other  municipal,  public,  or  charitable  uses,  such  as 
church  squares  or  lots,^  for  a  burying-ground  ;  ^  for  markets  ;  ^  for 
public  buildings  ;  ^  for  school  purposes  ;  ^  and  for  purposes  of 
recreation  and  ornament.'^     But  the  use  must  be  a  public  one.^ 


of  a  town  and  place  of  recreation  and 
anuisenient,  the  corporate  authorities  may 
enclose  the  same."  Compare  remarks 
of  Gibson,  C.  J.,  in  Commonwealth  v. 
Bowman,  supra,  see.  G45,  note.  See, 
also,  Baird  v.  Rice,  G3  Pa.  St.  489,  1871. 

"  Square  "  defined.  M.  E.  Church  v. 
Hoboken,  33  N.  J.  Law,  13,  1868 ;  Baird 
V.  Rice,  supra. 

"By  a  'town  common,'  in  common 
parlance,  is  understood  an  enclosed  or 
unenclosed  place  belonging  to  the  town, 
in  which  no  individual  has  a  private 
property."  Per  Gaston,  J.,  in  Commis- 
sioners I'.  Boyd,  1  Ire.  (N.  C)  Law,  194, 
1840. 

Ferry  right  of  riparian  donor  on  the 
dedicated  front  or  commons  recognized 
as  reserved  by  him  by  reason  of  long 
user  and  acquiescence  tiierein  by  the 
public.  Newport  v.  Taylor,  IG  B.  Mon. 
(Ky.)  699,  1855.  As  to  ferries,  see  ante, 
ch.  vi. 

'  McCuUough  I'.  Board  of  Education, 
51  Cal.  418 ;  Princeville  i'.  Auten,  77  III. 
325.  1875. 

-'  Antones  v.  Eslava,  9  Port.  (Ala.) 
527,  1839;  Hannibal  v.  Draper,  15  :Mo. 
634,  1852.  Church  lots  on  plat  held  to 
bo  a  dedication  for  a  public  purpose,  in 
which  the  municipality  has  an  interest, 
and  can  eject  the  dedicator  or  his  gran- 
tee. But  Mr.  Chief  Justice  Kustis's  opin- 
ion is,  that   by  such  a  designation  the 

8  Todd  f.  Railroad  Company,  19  Ohio 
St.  614.  Marking  on  plat  a  lot,  "  Depot 
of  0.  &  P.  Railroad,"  does  not  dedicate 


property  is  not  locus  publicus,  but  private. 
Xiques  v  Bujac,  7  La.  An.  449.  In  this 
case,  relating  to  "  Annunciation  Place," 
or  "  Square,"  the  civil  law  relating  to 
dedication — and  particularly  dedications 
for  church  purposes  —  is  very  fully  con- 
sidered. 

Under  general  dedication  of  "  Church 
Square,"  what  church  entitled.  Christian 
Church  V.  Scholte,  2  Iowa,  27  ;  Chapman 
V.  Gordon,  29  Ga.  250;  Beatty  v.  Kurtz, 
2  Pet.  566 ;  Shapleigh  i'.  Pilsburv,  1 
Greenl.  (Me.)  271,  280;  Rice  r.  Osgood, 
9  Mass.  38 ;  Pearsall  v.  Post,  20  Wend. 
(N.  Y.)  Ill,  US,  per  Cowen,J. 

8  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.), 
407,  1844 ;  criticised,  2  Smith  Lead.  Cas. 
4th  ed.  193.  See,  also.  Post  i;.  Pearsall, 
22  Wend.  (N.  Y.)  425,  454. 

*  Dummer  v.  Jersey  City,  1  Spencer 
(N.  J.),  86,  1843  ;  The  President,  etc.  v. 
Indianapolis,  12  Ind.  620. 

*  Heirs  of  Reynolds  v.  Commissioners, 
5  Ohio,  204  ;  Smith  v.  Heuston,  6  Ohio, 
101 ;  lb.  298,  305. 

"  Klinkener  v.  School  District,  11  Pa. 
St.  444. 

'  Pella  V.  Scholte,  24  Iowa,  283.  The 
words  on  a  plat,  "  Garden  St/uare,"  lield 
not  necessarily  to  imply  a  dedication.  lb. 
So  of  the  words,  "  Spencer  6''/i«ice."  Lo- 
gansport  v.  Dunn,  8  Ind.  378,  Square 
marked  "  Coliseum."  Livaudais  v.  Mu- 
nicipality, 16   La.    512;    Xiques    v.  Bu- 


it.     lb.  s. 
111.  89,  18; 


p.  Mc Williams  v.  Morgan,  Gl 
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§  649.  (511)  Lands  dedicated  to  the  public,  without  restric- 
tion, upon  the  margin  of  a  navigable  river,  may  be  used  for  a 
landing  or  wharf,  as  well  as  purposes  of  passage.^  Upon  the 
adjudged  cases  there  exists  some  doubt  whether  the  public  can 
prescribe  for  or  claim,  by  way  of  implied  or  common-law  dedica- 
tion, huid  for  a  jmblic  landing.  There  may  be  an  express  dedi- 
cation for  this  purpose,  and,  on  principle,  within  the  limits  of  a 
municipality  bordering  on  navigable  waters,  it  would  seem  to  be 
going  too  far  to  say  that  in  no  case  can  a  common-law  dedication 
of  land  for  a  public  wharf  or  landing  be  shown  by  user,  and  the 
proprietor  estopped  from  denying  the  right  of  the  public  to  such 


use. 


jac,  7  La.  An.  409 ;  Cox  v.  GriflBn,  18 
Ga.  728.  The  word  ''Park,"  on  plat 
construed.  Terrin  v.  Railroad  Company, 
36  N.  Y.  120;  Price  v.  Thompson,  38 
Mo.  363.  In  this  last  case  it  was  held 
that  under  the  statute  of  Missouri,  re- 
specting the  dedication  of  property  to 
public  use,  the  corporate  autliorities  of 
a  town  could  not,  against  the  objection 
of  the  adjoining  lot  owners,  lay  out  a 
street  throwjh  a  public  park,  as  this  was  a 
diversion  of  the  use.  Whether  they 
could  do  this  under  the  delegated  power 
of  eminent  domain  on  payment  of  dam- 
ages was  not  determined.  Same  prin- 
ciple. Jacksonville  v.  Railway  Co.,  G7  111. 
540,  1873.  Uses  of  public  park.  Brook- 
lyn Park  Commissioners  v.  Armstrong, 
45  N.  Y.  234,  240,  1871 ;  ante,  sees.  598, 
599.  If  a  street  runs  through  the  public 
square  the  council  of  the  city  cannot 
direct  it  to  be  fenced  up  unless  specially 
authorized.  Portland  v.  Whittle,  3  Ore. 
12G,  1809.  Rights  of  adjacent  owners. 
See  chapter  on  Streets,  post. 

Serritudes  of  view  arising  from  dedica- 
tion to  public  use.  French  v.  Railroad 
Company,  2  La.  An.  80. 

1  Newport  v.  Taylor,  16  B.  Mon.  (Ky.) 
699,  1855;  post,  sec.  705,  note;  Godfrey 
V.  Alton,  12  111.  29,  1850 ;  Alton  v.  Trans- 
portation Company,  12  111.  CO;  Mayor  v. 
Wriglit,  6  Yerg.  (Tenn.)  497,  1834.  In 
this  last  case  it  was  held  tliat  a  part  of  the 
public  promenade  might,  by  the  direction 
of  the  city,  be  converted  into  a  landing 
or  wharf.  The  opinion  asserts,  arguendo, 
a  measure  of  power  in  the  corporation 


over  the  public  property  entirely  too 
broad.  As  to  wharves,  see  ante,  ch.  v. 
sec.  103  et  seq. 

2  Denying  that  the  principle  of  implied 
dedication  of  public  ways,  squares,  etc., 
by  long  user  and  acquiescence,  extends  to 
public  landings,  see  Pearsall  v.  Post,  20 
Wend.  (N.  Y.)  Ill,  1838;  affirmed  22 
Wend.  (N.  Y.)  425.  In  these  cases  the 
history  and  nature  of  dedications  to  pub- 
lic uses  are  learnedly  considered,  and  the 
numerous  cases  collected,  digested,  and 
commented  on.  Same  principle.  Bethum 
V.  Turner,  1  Greenl.  (Me.)  Ill;  State  v. 
Wilson,  42  Me.  9,  where  the  nature  of 
landings  and  the  respective  rights  of  the 
owner  of  the  soil  and  the  public  are 
elaborately  considered.  Littlefield  v. 
Maxwell,  31  Me.  134.  But  that  there 
may  be  a  prescriptive  right  to,  or  a  dedi- 
cation of,  public  landings,  see  Penny  Pot 
Landing,  16  Pa.  St.  79,  1851 ;  Coolidge  v. 
Learned,  8  Pick.  504 ;  Municipality  v. 
Kirk,  5  La.  An.  34. 

A  very  eminent  judge  in  Missouri  uses 
this  language  :  "As  to  tlie  ownership  of 
the  soil  of  the  street,  the  question  is  of 
no  practical  importance.  The  right  of  the 
owner  of  a  lot  in  town  is  as  much  prop- 
erty as  the  lot  itself,  and  the  legislature 
can  no  more  deprive  a  man  of  tlie  one 
than  the  other  without  compensation." 
Napton,  J.  Lackland  v.  Railroad  Co.,  31 
Mo.  180.  See  s.  c.  34  IMo.  259 ;  Thurs- 
ton V.  St.  .Joseph,  51  Mo.  517,  per  Adams,  J. 

The  recognized  power  of  the  legisla- 
ture to  vacate  streets  and  to  authorize 
their  use  by  railroads  where  the  fee  is  not 
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Alienation  and  Change  of  Use. 
§  650.  (512)  A  municipal  corporation  has  no  implied  or  inci- 
dental authority  to  alien  or  dispose  of,  for  its  own  benefit,  prop- 
erty dedicated  to  or  held  by  it  in  trust  for  the  public  use,  nor  can 
it  extinguish  the  public  uses  in  such  property,  nor  is  such  prop- 
erty subject  to  the  payment  of  the  debts  of  the  municipality.^ 

§  651.  (513)    How  far  the  legislature  has  the  poiver  to  confer 
upon  the  municipality  authority  to  dispose  of  lands  held  for  such 


in  tlie  abutter  is  liardly  consistent  with 
tiiis  broad  languaj,a',  which  lias  nevertlie- 
less  a  strong  support  in  reason  and 
justice. 

The  words,  "  reserved  landinrj,"  on  pro- 
prietor's recorded  plat,  lield  to  indicate 
intention  not  to  dedicate.  Grant  v.  Daven- 
port, 18  Iowa,  179;  Cowles  v.  Gray,  14 
Iowa,  1.  Where  land  is  dedicated  as  a 
"commons  "'  along  a  navigable  stream,  the 
public  authorities  may  build  wharves. 
Newport  v.  Taylor,  10  B.  Mon.  (Ky.) 
699,  18u5.  "Levee."  Mankato  v.  Mea- 
gher, 17  Minn.  *2tJ5,  1871.  Reservation 
for  "highway  and  other  public  uses." 
Cook  V.  Burlington,  30  Iowa,  94,  1870; 
post,  sec.  705,  n. 

1  M.  E.  Church  v.  Hoboken,  83  N.  J. 
Law,  1.3,  18G8;  Augusta  v.  Perkins,  3  B. 
Mon.  (Ky.)  437;  Buckner  v.  Augusta,  1 
A.  K.  Marsh.  (Ky.)  9;  Alves  v.  Hender- 
son, 16  B.  Mon.  (Ky.)  131,  108,  1855; 
Mathews  v.  Alexandria,  08  Mo.  115;  Ken- 
nedy I'.  Covington,  8  Dana  (Ky.),  50; 
Rutherford  v.  Taylor,  38  Mo.  315 ;  Price 
V.  Thompson,  48  Mo.  363  ;  Alton  v.  Trans- 
portation Co.,  12  111.  60 ;  San  Antonio  v. 
Lewis  (plaza  or  commons),  15  Tex.  388, 
1855 ;  7  lb.  288 ;  New  Orleans  v.  United 
States,  10  Pet.  734 ;  Warren  v.  Lyons 
City,  22  Iowa.  351,  1867  ;  Ransom  v.  Boal, 
29  Iowa,  08,  1870;  Branham  v.  San  .lose, 
24  Cal.  585,  1804 ;  Brooklyn  Park  Com- 
missioners I'.  Armstrong,  45  N.  Y.  234, 
1871 ;  .Jacksonville  v.  Railway  Co.,  07  111. 
540, 1873.  And  see  the  learned  and  val- 
uable opinion  of  Baklwin,  J.,  in  Ilart  v. 
Burnett,  15  Cal.  580,  as  to  the  power  of  authority  for  other  property  for  a  "mar- 
thc  Spanish  municipal  authorities  over  ket  space,"  that  other,  though  deeded  to 
the  lands  of  the  pueblo.  As  to  power  of  the  city  in  fee  simple,  is  lield  by  the  city 
state  and  title  of  San  Francisco  to  the  in  trust,  and  cannot  be  sold  on  execution 
Pueblo  Lands,  see  San  Francisco  r.  Can-  in  payment  of  corporate  debts.  Preai- 
avan,  42  Cal.  541,  1872;  Pickett  v.  Hast-  dent,  etc.  r.  Indianapolis,  12  Ind.  620. 
ings,  47  Cal.  269,  1874. 


A  city  council  cannot  sell  a  public  square 
without  authority  from  the  legislature, 
even  though  the  cori)oration  holds  it  "  for 
such  public  uses  as  tiie  council  may,  from 
time  to  time,  direct  and  ordain,"  and 
tiie  object  of  selling  is  to  apply  tiie 
proceeds  to  the  public  use  of  paying 
the  debts  of  the  corporation  incurred  for 
public  purposes.  Commonwealth  v. 
Rush,  14  Pa.  St.  186,  1850;  Common- 
wealth V.  Alburger,  1  Whart.  (Pa.)  469, 
per  Ser(jeanl,  J. 

Dedication  on  plat  of  two  lots  "  for 
school  purposes,  and  on  which  to  erect 
school-houses,"  is  a  dedication  to  a  spe- 
cific use,  and  the  property  is  inalienable 
by  the  incorporated  place  in  which  it  lies, 
so  as  to  extinguish  the  use.  And  there  is 
no  power  of  alienation  without  the  con- 
sent of  the  dedicator  or  his  representa- 
tives, even  though  the  lots,  by  reason  of 
a  railroad  and  depot  near  by,  have  been 
rendered  unsuitable  for  school-houses,  and 
their  use  for  that  purpose  dangerous. 
Board  v.  Edson,  18  Ohio  St.  221,  1868. 

Where  lots  are  granted  to  county  com- 
missioners and  their  successors,  in  trust 
for  the  use  of  the  said  county  in  fee  simple 
for  the  purpose  of  erecting  thereon  county 
buildings,  which  were  erected,  the  land, 
on  the  subsequent  removal  of  the  seat  of 
justice  and  the  discontinuance  of  the 
original  uses,  does  not  revert  to  the  origi- 
nal grantor  or  his  heirs.  Seebolt  v.  Sliit- 
ler,  34  Pa.  St.  133,  1859. 

"  Market  space,"  on  plat  makes  it  pub- 
lic, and  when  exchanged   by   legislative 
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purposes  is  a  more  difficult  question,  and  depends,  we  should  say, 
upon  the  nature  and  extent  of  the  dedication.  As  between  the 
municipality  and  the  general  public,  the  legislative  power  is 
supreme,  and  so  it  is  in  all  cases  where  there  are  no  private  rights 
involved.  If  the  municipal  corporation  holds  the  full  title  to  the 
ground  for  public  uses,  without  restriction,  the  legislature  may 
doubtless  direct  and  regulate  the  purposes  for  which  the  public 
may  use  it.^  But  if  a  grant  be  made  by  a  proprietor  of  a  town 
in  laying  it  out  for  a  specific  and  limited  purpose,  as,  for  example, 
a  public  square,  the  municipality  or  public  acquiring  only  an 
easement,  it  has  been  decided  by  the  Supreme  Court  of  loiva 
that  the  grantor  in  such  a  case  retains  an  interest  therein  of  such 
a  nature  that  it  is  not,  as  against  him,  within  the  power  of  the 
legislature  to  authorize  its  sale  by  the  municipality.^ 


1  The  streets  and  public  squares  of  tlie 
city  of  Washington  were  conveyed  by  tlie 
original  proprietors  of  the  lands  to  trus- 
tees, "  for  tlie  use  of  the  United  States 
forever."  It  was  held  that  these  words 
conveyed  an  absolute,  unconditional  fee 
simple,  and  that  the  original  proprietors 
had,  as  such,  no  interest  therein,  and 
could  not,  therefore,  object  to  a  sale, 
autliorized  by  an  act  of  Congress,  of  such 
portions  thereof  as  were  no  longer  useful 
for  streets  and  squares.  Van  Ness  v. 
Washington,  4  Pet.  (U.  S.)  232,  1830. 
Legislature  may  authorize  sale  of  lands 
of  which  the  title  is  invested  in  a  munici- 
pality in  fee,  acquired  for  a  park.  Brook- 
lyn Park  Commrs.  v.  Armstrong,  3  Lans. 
(N.  Y.)  429,1871;  s.  c.  45  N.  Y.  234, 
1871  ;  ante,  sec.  579,  note. 

2  Warren  v.  Lyons  City,  22  Iowa,  351, 
1867.  In  Jacksonville  v.  Railway  Co.,  67  111. 
540,  the  case  of  Warren  v.  Lyons  is  cited. 
It  has  been  decided  that  the  legislature 
could  not  authorize  a  railway  company 
to  construct  and  operate  its  road  over  a 
"  pul)lic  square,"  and  it  was  enjoined  at 
the  instance  of  the  city  from  so  doing  over 
tlie  batture  or  levee  in  New  Orleans.  New 
Orleans,  etc.  llailroad  Co.  v.  New  Orleans, 
20  La.  An.  478.  1874 ;  8.  c.  Ih.  517.  When 
the  absolute  title  is  acquired  by  condem- 
nation for  public  use,  the  legislature  may 
authorise  the  sale  in  cases  where  the 
rights  of  creditors  or  the  obligation  of  con- 
tracts are  not  thereby  impaired.    Brook- 


lyn Park  Commrs.  v.  Armstrong,  45  N. 
Y.  2.34,  1871;  an^e,  sec.  598. 

In  the  case  of  the  County  Commrs.  v. 
Lathrop,  9  Kan.  453,  1872,  holds  that  the 
legislature  so  far  represents  the  public  that 
its  consent  to  the  alienation  of  public 
grounds  dedicated  under  the  statute  is  suf- 
ficient if  no  private  rights  have  intervened, 
but  that  individuals  purchasing  from  the 
town  proprietors  lots  fronting  on  such 
public  grounds,  subsequent  to  their  ded- 
ication, and  making  lasting  and  valuable 
improvements  thereon,  when  lots  are  en- 
hanced in  value  by  their  position,  and 
would  be  made  of  less  value  by  a  change 
of  such  grounds  from  public  to  private 
uses,  have  a  vested  interest  in  the  trust 
which  the  legislature  cannot  destroy.  See 
ch.  xvili.  on  Streets,  post. 

Where  the  public  have  only  an  ease- 
ment, the  legislature  cannot  pass  a  law 
vesting  so  much  of  a  street  as  may  be 
closed  or  discontinued  in  the  corporation 
of  a  city,  as  this  deprives  the  owner  of  his 
property  without  due  process  of  law. 
John  and  Cherry  Streets,  in  re,  19  Wend. 
(N.  Y.)  659.  In  Connecticut,  the  public  have 
simply  an  easement  in  highways,  witii 
the  right  to  use  materials  thereon,  in  a 
reasonable  manner,  to  make  or  repair 
them  ;  the  adjoining  land-owner  retains 
the  fee,  and  the  exclusive  riglit  to  heritage 
growing  thereon,  and  the  public  cannot 
put  their  cattle  in  the  highway  to  graze  ; 
and  it  is  expressly  held  that  under  such 
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§  G52.  (514)  By  the  civil  law  the  puhlic  have,  in  land  dedi- 
cated to  public  use,  the  right  to  the  ground  itself.^  But  sucli 
lands  form  no  part  of  the  public  domain  or  crown  lands,  and  the 
king  or  sovereign  cannot  alien  them  otherwise  than  .by  exerci.se 
of  the  right  of  eminent  domain,  although  he  may  authorize  cer- 
tain erections  thereon.^  And  the  doctrine  has  been  declared  by 
the  Supreme  Court  of  Louisiana,  that  where  public  places  have 
been  destined  or  created  by  the  sovereign  power,  or  with  its  con- 
sent, this  power  may  authorize  the  municipal  corporation  inter- 
ested in  such  places  to  alien  or  to  change  their  use  or  designation 
whenever  the  public  interest  requires  it,  and  that  the  rights  of 
the  owners  of  property  in  the  vicinity  are  subordinate  to  this 
paramount  right  of  the  legislature.'^ 


circumstances  the  legislature  cannot,  with- 
out providing  compensation,  authorize 
towns  to  pass  by-laws  giving  liberty  to 
the  inhabitants  to  depasture  their  cattle 
in  tiie  public  higiiways.  Woodruff  v. 
Neal,  28  Conn.  1G8,  1859.  As  to  extent 
of  legislative  power,  see  ante,  ch.  iv. ;  post, 
chapter  on  Streets  ;  ante,  sec.  633. 

^  Kenthrop  v.  Bourg,  4  Martin  (La.), 
97;  Doe  v.  Jones,  11  Ala.  G3,  83. 

-  New  Orleans  v.  United  States,  10 
Pet.  G61,  725,  735,  wliere  McLean,  J.,  ex- 
amines very  fully  the  laws  of  France  and 
Spain  in  respect  to  dedications  to  public 
use.     3  Kent  Com.  451  and  note. 

'^  Mayor,  etc.  v.  Hopkins,  13  La.  326; 
Mayor,  etc.  v.  Leverich,  Ih.  332 ;  Delabi- 
garre  v.  Municipality,  3  La.  An.  230.  It 
was  decided,  both  by  tlie  state  court 
(Mayor,  etc.  i'.  Hopkins,  supra,  and  see 
l)c  Armas  v.  Mayor,  et  al.,  5  La.  132) 
and  b}'  the  Supreme  Court  of  the  United 
States,  tliat  the  public  space,  or  qnai/,  in 
front  of  Old  Levee  Street  and  the  river, 
in  the  city  of  New  Orleans,  was  public 
property,  liors  de  commerce  (New  Orleans 
V.  United  States.  10  Pet.  602),  and  did 
not  pass  to  the  United  States  under  the 
treaty  of  cession  of  the  Province  of  Lou- 
isiana. Pending  the  controversy  between 
tlie  United  States  and  the  city  of  New 
Orleans  as  to  the  ownership  of  tiiis  ])rop- 
erty,  the  parties  litigant  agreed  that  it 
sliould  be  laid  out  into  lots  and  sold,  and 
the  proceeds  be  held  subject  to  tiie  final  de- 
cision of  the  court.  After  judgment  was 
rendered   in   favor  of   the   city   of  New 


Orleans,  the  legislature  of  Louisiana 
passed  an  act  sanctioning  the  sale  of  tliis 
public  property,  and  the  question  arose 
whether  the  legislature  had  tiiis  power. 
The  Supreme  Court  of  Louisiana  hold 
that  the  legislature  possessed  this  right, 
laying  down  the  principle  tliat  tlie  sover- 
eign power  of  tiic  state  had  the  right  to 
change  the  destination  of  public  places 
whenever  it  deemed  the  interest  of  tlie 
public  required  it,  and  that  the  right  of 
the  adjacent  lot  proprietors  was  necessa- 
rily subordinate  to  the  paramount  power 
of  the  legislature.  Mayor,  etc.  v.  Hop- 
kins, 13  La.  326 ;  Same  v.  Leverich,  76. 
332. 

Upon  this  subject  of  the  power  of  a 
municipal  corporation  to  alien  public  places 
with  the  consent  of  the  sovereign  power 
of  the  state,  see  opinion  of  McLean,  J.,  in 
New  Orleans  v.  United  States,  10  Pet. 
G62,  720.  See  also  Hebert  i-.  De  Valle, 
27  111.  448 ;  Bell  v.  Railroad  Co.,  25  Pa. 
St.  161 ;  s.  c.  dissent  of  Black,  C.  J.,  1 
Grant  Cas.  105,  1854  ;  Warren  i'.  Lyons 
City,  22  Iowa,  351,  1867  ;  Philadelpliia, 
etc.  V.  Railroad  Co.,  6  Whart.  (Pa.)  26; 
County  Commrs.  v.  Lathrop,  9  Kan.  453, 
1872;  Hart  v.  Burnett,  15  Cal.  580; 
Payne  v.  Treadwell,  16  Cal.  222  ;  distin- 
guished by  Field,  C.  J.,  in  Grogan  v.  San 
Francisco,  18  Cal.  590,  614. 

Legislature  may  authorize  sale  of 
"commons."  Woodson  v.  Skinner,  22 
Mo.  13,  1855 ;  Carondelet  v.  McPherson, 
20  Mo.  192  ;  Swartz  v.  Page,  13  Mo.  610  ; 
Les  Bois  v.  Bramell,  4  How.  (U.  S.)  440, 
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Reverter.  —  Misuser.  —  Remedy. 

§  653.  (515)  Property  dedicated  to  public  use,  or  to  a  particu- 
lar use,  does  not  revert  to  the  original  owner  except  where  the 
execution  of  the  use  becomes  impossible.  If  the  dedicated  prop- 
erty be  appropriated  to  an  unauthorized  use,  equity  will  cause 
the  trust  to  be  observed  or  the  obstructions  removed. ^ 


458.  See  ante,  ch.  iv.,  as  to  extent  of  legis- 
lative power  over  corporations  and  their 
property.  The  boundaries  of  the  power,  if 
indeed  it  has  any  limits,  are  not  easily 
defined.  See  also  chapter  on  Corporate 
Property,  ante  ;  post,  chapter  on  Streets. 

1  Per  McLean,  J.,  Barclay  v.  Howell's 
Lessee,  6  Pet.  498,  507,  1832 ;  Williams 
V.  The  Church,  1  Ohio  St.  478,  1853; 
Webb  V.  Moler,  8  Ohio,  552;  Price  v. 
Thompson,  48  Mo.  363  ;  Warren  v.  Lyons 
City,  22  Iowa,  351,  \mi,per  Wrbjld,  J.; 
Price  I'.  M.  E.  Church,  4  Ohio,  514 ; 
Brown  v.  Manning,  6  Ohio,  298 ;  Leclerq 
r.  Gallipolis,  7  Ohio,  pt.  1,  217;  Board  v. 
Edson,  18  Ohio  St.  221,  1868;  Harris  v. 
Elliott,  10  Pet.  25;  County  v.  Newport, 
12  B.  Mon.  (Ky.)  538;  Augusta  v.  Per- 
kins, 8  B.  Mon.  (Ky.)  207;  post,  sec.  G76 
et  seq. 

Chancery  will  protect  the  rights  of  the 


public  in  all  public  places,  and  will  re- 
strain an  illegal  alienation  by  the  muni- 
cipal corporation  or  by  others,  and,  if 
necessary,  will  order  a  reconveyance. 
Attorney-General  v.  Goodrich,  5  Grant 
(Can.),  Rep.  402;  Town  of  Guelph  v. 
Canada  Co.,  4  lb.  654. 

Conveyance  to  municipality  on  condi- 
tion that  the  property  be  used  for  a 
specific  purpose.  French  v.  Quincy,  3 
Allen  (Mass.),  9.  As  to  remedy,  see 
chapter  on  Streets,  post. 

Ilecerter  on  vacation.  —  In  Illinois,  under 
the  legislation  of  that  state,  the  majority 
of  the  Supreme  Court  held  that  on  the 
vacation  of  a  street,  it  reverted  to  the 
original  proprietor,  and  not  to  the  then 
owners  of  the  adjacent  lots.  Gebhardt 
V.  Reeves,  75  III.  301,  1874.  Contra  in 
Iowa.  Day  v.  Schroeder,  46  Iowa,  546, 
1877. 
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CHAPTER  XVIII. 

STREETS. 

§  654.  (51G)  IMunicipal  corporations  in  this  country  sustain 
most  important  relations  to  streets  ami  hiyltivays  within  their  limits. 
B)'-  statute  or  charter  they  are  usually  authorized  to  open,  estab- 
lish, alter,  and  vacate  streets.  Land  may  l)e  dedicated  for  streets 
and  ways,  as  we  have  elsewhere  shown.  The  authorities  of  these 
corporations  are  usually  invested  with  the  capacity  to  acquire 
property  for  streets  for  the  public  use  and  convenience,  by  the  ex- 
ercise of  the  power  of  eminent  domain.  Streets,  when  dedicated 
and  accepted  by  the  corporation,  or  acquired  by  purchase  or 
otherwise,  are  usually  placed  under  the  control  of  the  corporation, 
with  power  to  improve,  grade,  pave,  regulate,  etc.  In  some  of 
the  states  there  are  statutes  providing  that  the  fee  in  the  streets 
shall  be  in  the  municipality  in  trust  for  the  public,  while  in  other 
states  the  fee  is  considered  to  be  in  the  adjoining  proprietor,  and 
an  easement  only  in  the  public.  The  right  of  municipalities  to 
acquire  public  streets  by  dedication,^  and  the  power  to  condemn 
private  property  for  this  purpose  by  the  exercise  of  the  delegated 
right  of  eminent  domain,  have  been  elsewhere  considered,^  and  the 
liability  of  municipal  corporations,  in  respect  to  defects  and  want 
of  repair  of  the  public  streets  within  their  limits,  is  reserved  for 
treatment  in  another  place.^ 

§  6.35.  (517)  The  sidiject  of  Streets  will  be  considered  in  this 
place  under  the  following  heads  :  — 

1.  Legislative  Control  over  Streets,  and  Their  Uses;  and  herein 
of  obstructions  and  the  remedy  of  the  public  ly  indictment  and  in 
equity  ;  the  remedy  of  the  adjoining  proprietors  and  others,  includ- 
ing the  municipal  corporation  ;  and  the  effect  of  adverse  possession, 
and  the  operation  of  statutes  of  limitation  —  sees.  656-673. 

^  Ante,  ch.  xvii.  sec.  626  et  seq.  8  Post,  ch.  xxiii.,  on  Actions. 

*  Ante,  ch.  xvi.  sec.  583  d  seq.;  post, 
sec.  G80. 
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2.  The  Establis^hment  and  Control  of  Ordinary  Roads  and 
"Ways  within  Corporate  Limits  —  sees.  676-679. 

3.  Delegated  Power  of  Blunicipal  Corporations  over  Streets,  and 
TJu'ir  Uses  ;  and  herein  of  the  power  to  grade  and  improve  streets  ; 
and  to  anthorize  them  to  be  used  for  other  purposes  than  mere 
travel,  such  as  public  sewers  and  cisterns,  for  gas  and  water  pipes, 
telegraph  poles,  for  common  railroads  and  horse  raihvays ;  also, 
their  powers  and  duties  as  to  bridges  within  their  limits  —  sees. 
680-729. 

4.  Limitations  on  the  Right  to  Free  Transit  and  Use  of  Streets 
—  sees.  730-734. 

Legislative  Control  over  Streets,  and  Their  Uses.  —  Its  Extent.  — 
Legalization  of  Obstructions. 

§  656.  (518)  Public  streets,  squares,  and  commons,  unless 
there  be  some  special  restriction  when  dedicated  or  acquired,  are 
for  the  public  use,  and  the  use  is  none  the  less  for  the  public  at 
large,  as  distinguished  from  the  municipality,  because  they  are 
situate  within  the  limits  of  the  latter,  and  because  the  legislature 
may  have  given  the  supervision  and  control  of  them  to  the  local 
authorities.  The  legislature  of  the  state  represents  the  public  at 
large,  and  has  full  and  paramount  authority  over  all  public  ways 
and  public  places.  "  To  the  commonwealth  here,"  says  Chief 
Justice  Gibson,  "  as  to  the  king  in  England,  belongs  the  franchise 
of  every  highway  as  a  trustee  for  the  public ;  and  streets  regu- 
lated and  repaired  by  the  authority  of  a  municipal  corporation  are 
as  much  highways  as  are  rivers,  railroads,  canals,  or  public  roads, 
laid  out  by  the  authority  of  the  quarter  sessions."  ^ 

1  Per  Gihston,  C.  J.,  O'Connor  v.  Pitts-  1859;  Jones   River  Co.  v.  Anderson,  12 

hurjili,  18  Pa.  St.  187,  189,  1851.      See,  Leigh   (Va.),  276;  Woodson  v.  Skinner 

further,  as  to  legislative  power  over  pub-  (sale    of    commons),   22    Mo.  13,   1855; 

lie  streets  and  their  uses,  Trenton  Rail-  Bailey  v.  Railroad  Co.,  4  Ilarring.  (Del.) 

road  Case,  6  Whart.  Pa.  25  ;  Commrs.  v.  889,  1846  ;  Mercer  v.  Railroad  Co.,  36  Pa. 

Gas  Co.,  12  Pa.  St.  318;  Stuber's  Road,  St.  99,  1869;  Clinton  v.  Railroad  Co.,  24 

28  Pa.  St.  199;    Stornifeltz  v.  Turnpiice  Iowa,  455 ;  Railroad  Co.  r.  Leavenworth, 

Co.,  13  Pa.  St.  655,  1860;  Baird  v.  Rice,  1  Dillon  C.  C.  R.  393,  1871;  Litchfield  v. 

63  Pa.  St.  489,  1871  ;  Gray  v.  Iowa  Land  Vernon,  41  N.  Y.  123, 1869 ;  Metropolitan 

Co,   26  Iowa,   387,   1868;   distinguished  Board  of  Health  v.  Heiser,  37  N.  Y.  661, 

from  Warren  D.Lyons  City, 22  Iowa,  351 ;  672  ;  Railroad  Co.  v.  Philadelphia,  47  Pa. 

Railroad  Co.  v.  Brownell,  24  N.  Y.  346,  St.  314;  Ih.  329;  Barney  v.  Keokuk,  94 

1862;  Reading  i-.  Commonwealth,  11  Pa.  U.  S.  324,  1876;  s.  c.  4  Dillon,  593,  599; 

St.  196 ;  Woodruff  v.  Neal,  28  Conn.  168,  Perry  v.  New  Orleans,  etc.  Co.,  56  Ala. 
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The  legislature  has  power  to  determine  where  and  when 
streets  shall  be  constructed,  their  width  and  mode  of  improve- 
ment, and  its  action  thereon  cannot  be  reviewed  by  the  courts. 
It  may  adopt  and  sanction  an  improvement  or  exi)endituve  which 
it  could  previously  have  authorized,  and  it  may  authorize  an  as- 
sessment for  an  improvement  after  the  improvement  is  made.^ 

§  G57.  (519)  By  virtue  of  its  authority  over  public  ways,  the 
legislature  may  authorize  acts  to  be  done  upon  them,  or  legalize 
obstructions  therein,  which  would  otherwise  be  deemed  nuisances. 
As  familiar  instances  of  this  may  be  mentioned  the  authority  to 
railway,  water,  telegraph,  and  gas  companies  to  use  or  occupy 
streets  and  highways  for  their  respective  purposes.  And  it  may 
be  here  observed  that  whatever  the  legislature  may  authorize  to 
be  done  is  of  course  lawful,  and  of  such  acts,  done  pursuant  to  the 
authority  given,  it  cannot  be  predicated  that  they  are  nuisances: 
if  they  were  such  without,  they  cease  to  be  nuisances  when  hav- 
ing the  sanction  of,  a  valid  statute.^  As  respects  the  public  or 
municipalities,  there  is  no  limit  upon  the  power  of  the  legislature 
as  to  the  uses  to  which  streets  may  be  devoted.  What  limita- 
tions exist  upon  the  power  as  respects  the  original  proprietor  of 
property  dedicated  to  the  public  use,  or  the  adjoining  owner  or 
others,  is  a  subject  which  is  elsewhere  considered.  Statutes 
legitimating  acts  and  obstructions  upon  the  highways  which  would 
otlierwise  be  nuisances  are  strictly  construed  and  must  be  closely 
pursued,  and  the  authority  given  must  be  exercised  with  proper 
care.^ 

413,  approving  text;   Stack  v.  East  St.  Church  v.  Railroad  Co.,  6  Barb.  (X.  Y.) 

Louis,  85  111.  377,  1877;  Stone  v.  F.  P.  213;  Clinton  t\  Railroad  Co.,  24  Iowa.  455; 

&  N.  W.  Railroad  Co.,  G8  111.  394,  1873;  Transportation   Co.  c.  Chicago,  99  U.  S. 

Indianapolis  Railroad  Co.  v.  Hartley,  07  635,1878;  Perry  f.  New  Orleans,  etc.  Co., 

111.  439,  1873;  Cairo  Railroad  Co.  v.  Peo-  55  Ala.  413,  citing  and  approving  te.xt. 
pie,  92  111.  170.  3  Angell     on     Higliways,    sec.     237  ; 

1  Lennan  v.  Mayor,  55  N.  Y.  3G5 ;  Hughes  v.  Railroad  Co.,  2  Rh.  Is.  493; 
Mead,  in  re,  74  N.  Y.  216;  Sackett  and  Turnpike  Co.  v.  Railroad  Co.,  2  Harr.  (N. 
other  streets,  in  re,  74  N.  Y.  95;  Linton  J.)  314.  In  virtue  of  its  authority  over 
i;.  Ashbury,  41  Cal.  525,  1871.  Even  highways  and  over  streets,  which  are,  in 
thouglrthe  improvements  are  expensive,  effect,  highways,  the  legislature  may 
extraordinary,  extravagant,  and  hurtful  establish  a  turnpihe  pate  in  the  streets  of  a 
rather  than  beneficial.  Commissioners  city.  But  as  such  a  privilege  would  em- 
of  Assessment  of  Brooklyn,  (/»  re,  N.  Y.  barrass  public  trade  and  convenience,  the 
1878,  unreported  ;  see  ante,  ch.  iv.  intention  of  the  legislature  must  be  plain- 

2  See  authorities  in  note  4,  supra,  ly  expressed.  Stormfi.ltz  v.  Turnpike 
Angell  on   Highways,  sec.  237 ;   Baptist  Co.,  13  Pa.  St.  555,  1850. 
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§  G58.  The  legislature,  instead  of  exercising  this  authority  di- 
rectly, may  authorize  it  to  be  exercised  by  local  or  municipal 
authorities. 1  An  act  of  the  legislature,  legalizing,  for  the  time 
being,  encroachments  on  the  public  streets,  may  be  repealed  at 
pleasure  —  being  a  mere  revocable  license  —  unless  something 
was  done  or  sutiered  in  consideration  of  the  act  so  as  to  invest  it 
with  the  qualities  of  a  contract.^  A  city  ought  not  to  refuse  to 
exercise  its  delegated  power  to  regulate  and  control  its  streets 


1  Infra,  sees.  G80-727  ;  Linton  v.  Asli- 
bury,  41  Cal.  525,  1871;  Transportation 
Co.'f.  Cliicago,  9y  U.  S.  035,  1878.  A 
city  is  not  liable  to  the  adjoining  owner 
for  consequential  injuries  sustained  by 
him  by  reason  of  the  construction,  under 
legislative  authority,  of  a  tunnel  under  a 
street  intersected  by  a  river,  where  the 
autiiority  has  not  been  transcended  and 
no  negligence  is  shown ;  and  there  has 
been  no  invasion  of  the  plaintiff's  prop- 
erty, although  the  obstructions  in  the 
street  may  have  interfered  vvitii  the 
owner's  access  to  his  property,  and  were 
of  such  a  nature  as  to  have  been  nui- 
sances, causing  special  damage,  if  they 
had  not  been  warranted  by  legislative 
authority  ;  and  it  is  immaterial,  in  such  a 
case,  "  whether  the  fee  of  the  street  is  in 
the  state  or  in  the  city  or  in  the  adjoin- 
ing lot-holders."  Authority  to  build  the 
tunnel  carries  with  it  all  tiiat  is  necessary 
for  the  exercise  of  the  power,  and  a  lot- 
owner,  although  he  suffers  special  dam- 
age of  a  consequential  nature,  has,  in 
such  case,  no  private  action,  unless  it  is 
given  by  tlie  legislature.  lb.  Chicago 
V.  Rumsey,  87  111.  348 ;  s.  c.  10  Chicago 
Legal  News,  333 ;  post,  sees.  988,  990. 

Upon  a  suit  in  equity  in  the  name  of 
tlie  state,  to  enjoin  the  setting  up  a  new 
toll-gate  structure  in  place  of  a  former 
one  erected  and  removed  by  a  plank  road 
company,  the  complaint  being  that  the 
intended  erection  would  be  a  public 
nuisance,  the  Supreme  Court  of  Mich- 
vi'in  held,  in  Detroit  v.  Detroit  &  Howell 
Plank  Road  Co.,  37  Mich.  558,  1877, 
1.  That  when  the  state  gave  the  com- 
pany the  rigiit  to  build  tlicir  road  from 
a  point  in  the  citi/,  and  to  erect  gates 
according  to  their  reasonable  discretion, 
but  subject  to  the  condition  that  none 
should   be  placed  in  the  city,  it  contem- 


plated the  city  as  it  then  was  in  respect 
to  limits,  and  meant  that  the  privilege 
given  within  the  city  should  not  extend 
so  far  as  to  allow  gates  to  be  set  up 
there,  and,  on  the  other  hand,  that  the 
restriction  sliould  be  confined  territorially 
to  the  then  fixed  and  determined  bounds 
of  the  city.  The  state  could  not  have  de- 
signed that  as  fast  as  it  might  enlarge  the 
city  boundaries  the  defendant's  franciiises, 
covering  the  right  to  place  toll-gates, 
should  be  correspondingly  annihilated, 
and  the  gates  themselves,  thereby  brought 
within  the  limits,  be  instantly  converted 
into  a  public  nuisance  ;  citing  Hall  v.  The 
State,  20  Ohio,  8;  City  of  Somerville  v. 
O'Neil,  114  Mass.  353;  Barber  v.  Rora- 
back,  3G  Mich.  399;  s.  c.  5  Cent.  L.  J. 
43.  2.  That  in  view  of  the  power  and 
privilege  given  by  the  charter,  the  gates 
ought  to  be  regarded,  for  the  purpose 
of  this  case,  as  though  their  site  was 
directly  designated  by  the  state.  The 
impediment  could  not  have  become  un- 
lawful by  the  mere  flow  of  time  ;  and  the 
fact  that  the  state  itself,  since  the  loca- 
tion of  the  gate,  has  allowed  railroads  to 
cross  near  the  site,  and  has  thereby  con- 
sented to  the  incidents  which  naturally 
happen  in  consequence  of  the  concentra- 
tion and  combination  of  different  ways, 
will  hardly  entitle  it  to  turn  round  and 
assail  the  defendant's  gate  as  a  public 
nuisance.  What  the  state  authorizes  it 
cannot  prosecute  as  a  nuisance ;  citing 
First  Baptist  Church  v.  Utica  &  Schenec- 
tady Railroad  Co.,  6  Barb.  (N.  Y.)  313, 
and  cases  cited  ;  Hentz  v.  Long  Island 
Railroad  Co.,  13  Id.  646 ;  People  v.  Den- 
slow,  1  Caines  (N.  Y.),  177;  Cooley's 
Const.  Lim.  594. 

2  Readings.  Commonwealth,  11  Pa.  St. 
196,  1849 ;  Detroit  v.  Plank  Road  Co.,  12 
Mich.  333. 
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when  public  necessity  or  convenience  demands  that  it  sliall  act. 
Nor  can  a  city  excuse  its  failure  in  this  j)articular  upon  the 
ground  that  it  has  by  contract  attempted  to  deprive  itself  of  the 
right  to  exercise  its  authority.^ 

§  659.  (520)  Obstruction.  —  Remedy  of  Puhlic  hy  Indictment  and 
in  Equity.  —  The  principle  that  streets  and  public  places  belong 
to  the  general,  rather  than  the  local,  public  is  one  of  great  im- 
portance, and  has  been  sometimes  overlooked  by  the  courts. 
IJecause  they  are  public,  whether  the  technical  fee  be  in  the 
adjoining  owner,  in  the  original  proprietor,  or  in  the  municipality 
in  trust  for  the  public  use,  any  unauthorized  obstruction  of  the 
public  enjoyment  is  an  indictable  nuisance.^  And  the  proper 
officer  of  the  commonwealth  may  proceed,  in  the  name  of  the 
public,  by  bill  in  equity,  for  an  injunction  or  relief,  or  by  other 
appropriate  action  or  proceedings,  to  vindicate  the  rights  of  the 


1  Louisville  Railroad  Co.  v.  Louisville, 
8  Bush  (Ky.),  415,  187L 

2  State  V.  Atkinson,  24  Vt.  448,  1852 ; 
State  V.  Wilkinson,  2  Vt.  480;  Common- 
wealtli  V.  Hush,  14  Pa.  St.  186,  18.30; 
Ileckernian  v.  Hummel,  11)  Pa.  St.  04; 
1852;  Mayor  v.  Gravier,  5  Mart.  (La.) 
N.  s.  G()2  ;  Herbert  v.  Benson,  2  La.  An. 
770,  1847  ;  Heading  i;.  Coninionwealth,  1 
Jones  (Pa.),  196;  Kunyon  i-.  Bordino,  2 
Green  (N.  J.),  472,  1834;  Smith  i'.  State, 
8  Zabr.  (2:5  N.  J.  L.)  712;  s.  c.  76.  180. 
1852  ;  Morris  Canal  Co.  v.  Fagin,  7  C.  E. 
Green  (22  N.  J.  Eq.),  430;  Davis  i-.  Ban- 
gor, 42  Me.  522  ;  State  v.  Cincinnati  Gas 
Co.,  18  Ohio  St.  268,  18(i8 ;  People  v. 
Jackson,  7  Mich.  432;  People  r.  Carpen- 
ter, 2  Doug.  (.Mich.)  273;  Attorney  Gen- 
eral V.  Ileishon,  18  N.  J.  Eq.  410,  1867. 

A  railroad  conii)any  is  indictable  for  a 
nuisance  if,  without  authority,  it  erects 
and  continues  a  Ituilding  in  a  public  high- 
way or  street.  State  v.  Railroad  Co.,  3 
Zabr.  (23  N.  J.  L.)  300,  1852;  Milliau  r. 
Sharp,  27  N.  Y.  611,  025.  Where  a  pri- 
vate person  takes  possession  of  a  pid)lic 
common  or  square,  or  encloses  it,  or 
otherwise  wholly  e.\cludes  the  public, 
such  act  is  ipso  facto  a  nuisance,  and  the 
court  should  so  charge  the  jury  as  a  mat- 
ter of  law.  And  it  is  no  defence  that  the 
public  inconvenience  was  more  than 
counterbalanced   by  tlie  public   benefit. 


State  V.  Woodward  (indictment  for  enclos- 
ing public  common),  23  Vt.  02,  1850; 
State  V.  Atkinson,  24  lb.  448.  Rex  v. 
Ward,  31  Eng.  Com.  Law,  180;  4  Ad.  & 
El.  384,  settled  and  put  at  rest  this  prin- 
ciple in  England.  A  public  common 
may,  in  such  case,  be  described  as  a  pub- 
lic highway.  2  Chitty  Crim.  Law,  389; 
State  V.  Atkinson,  24  Vt.  448. 

Where  a  defendant  is  indicted  and  con- 
victed for  erecting  a  building  which  en- 
croaches upon  a  public  street,  the  proper 
judfjment  is  that  the  nuisance  be  abated, 
and  that  the  defendant  pay  a  fine.  Smith 
V.  State,  3  Zabr.  (23  N.  J.  L.)  712,  1852. 
"  This  judgment,"  said  the  learned  re- 
porter, who  was  one  of  the  coimsel  in  this 
case,  "  is  according  to  the  old  and  well- 
settled  authorities  [citing  them).  The  form 
of  entry,  framed  from  JRastfll's  Entries, 
411,  was  as  follows  :  '  Therefore,  it  is  con- 
sidered that  the  nuisance  aforesaid  be 
wholly  removed  and  abated,  and  that  the 
walls,  erections,  and  buildings  above 
mentioned  be  taken  away  and  removed, 
and  that  the  aforesaid  common  and  pub- 
lic highway  be  opened  to  its  right  and 
lawful  width,  as  it  was  until  the  erection 
of  said  nuisance,  at  the  proper  costs  and 
expenses  of  the  said  defendant ;  and  that 
lie  do  pay  a  fine  of  five  dollars,'  etc." 
State  V.  Railroad  Co.,  o  Zabr.  (23  N.  J.  L.) 
360. 
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public  against  encroachment  or  denial  by  individuals.^  So  where, 
by  its  charter  or  constituent  act,  a  municipality  has  the  usual 
control  and  supervision  of  the  streets  and  public  places,  it  may,  in 
its  corporate  name,  institute  judicial  proceedings  to  prevent  or 
remove  obstructions  thereon .^ 

§  660.  (521)  Obstructions.  —  Liability  of  Author  of  Obstruc- 
tion.—  Remedy.  —  The  king  cannot  license  the  erection  or  com- 
mission of  a  nuisance;^  nor  in  this  country  can  a  municipal 
corporation  do  so  by  virtue  of  any  implied  or  general  powers. 
A  building,  or  other  structure  of  a  like  nature,  erected  upon  a 
street  without  the  sanction  of  the  legislature,  is  a  nuisance,  and 
the  local  corporate  authorities  of  a  place  cannot  give  a  valid  per- 
mission thus  to  occupy  streets  without  express  power  to  this  end 
conferred  upon  them  by  charter  or  statute.*     The  usual  power  to 


1  People  V.  Vanderbilt,  26  N.  Y.  872; 
Same  v.  Same,  28  lb.  3!)6 ,  State  v.  Mo- 
bile, 5  Port.  (Ala.)  279.  1837  ;  Moyamen- 
sing  Com.  v.  Long,  1  Par.  (Pa.)  145; 
Pittsburg  V.  Scott,  1  Barr  (Pa.)  309; 
Commonwealth  v.  Rush,  14  Pa.  St.  186, 
1850;  Heckerman  v.  Hummel,  19  Ih.  64, 
1852;  Columbus  v.  Jacques,  30  Ga.  50(3; 
Shawbut  V.  St.  Paul,  etc.  liailroad  Co.,  21 
Minn.  502,  506,  1875.  If  fact  of  encroach- 
ment is  disputed  and  doubtful,  it  should 
be  settled  at  law  ;  if  tlie  bill  be  retained, 
an  issue  may  be  directed  to  try  the  fact. 
Attorney  General  v.  Heishon,  18  N.  J.  Eq. 
410,  1867. 

A  city  holds  the  fee  of  its  streets  in 
trust  for  the  benefit  of  all  the  corpora- 
tors, and  in  case  of  violation  of  such 
trust  by  an  excess  or  abuse  of  power,  and 
in  bad  faith,  by  pu])lic  officers,  resulting 
in  an  injury  to  the  rights  and  property  of 
an  individual,  it  alone  can,  by  its  repre- 
sentative, the  municipal  authorities, 
maintain  an  action  for  recovery  of  posses- 
sion or  for  an  injury  to  the  street.  A 
court  of  equity  has  jurisdiction  to  grant 
relief,  and  will  not  inquire  whether  the 
injury  will  be  irreparable.  Quincy  v. 
Jones,  76  111.  231,  1875 ;  Carter  v.  Chicago, 
57  111.  283,  1870;  Cosby  v.  O.  &  R.  Rail- 
road Co.,  10  Bush  (Ivy.),  288,  1874.  See 
also  Peoria  v.  Johnston,  56  111.  451. 

2  Pittsburg  V.  Scott,  1  Barr  (Pa.),  309; 
Mankato  v.  Willard,  13  Minn.  13;  Win- 


ona V.  HuflP,  11  Minn.  119;  Duramer  v. 
Jersey  City,  1  Spencer  (N.  J.),  86,  1843; 
Herbert  v.  Benson,  2  La.  An.  770;  Bar- 
clay V.  Howell's  Lessee,  6  Pet.  507 ; 
Watertown  v.  Covven,  4  Paige  (N.Y.),  510 ; 
Dubuque  v.  Maloney,  9  luvva,  450,  460, 
per  Stockton,  J.,  arguendo. 

Right  of  corporation  to  file  bill  to  re- 
strain execution  sale  of  lots  and  squares 
dedicated  to  educational,  religious,  and 
public  uses,  affirmed  by  a  majority  of  the 
court  in  Cox  v.  Griffin,  18  Ga.  728,  1855. 
See  M.  E.  Church  v.  Hoboken,  33  N.  J. 
Law,  13,  1868.  It  has  been  held  in 
Louisiana  that  a  municipal  corporation, 
without  the  institution  of  any  judicial 
proceedings,  may  pull  down  and  remove 
houses  and  obstructions  in  the  public 
streets,  and  is  not  liable  to  the  owner 
therefor.  Dublin  v.  Mayor,  etc.,  1  Mar- 
tin (La.)  o.  8.  184;  n.  s.  100.  And  see 
Herbert  v.  Benson,  2  La.  An.  770,  1847. 

•*  Viner  Abr.  N^uisance,  F. 

*  Flemingsburg  ?;.  AVilson,  1  Bush 
(Ky.),  203;  Attorney-General  u.  Heishon, 

18  N.  J.  Eq.  410,  1867  ;  Stetson  v.  Faxon, 

19  Pick.  (Mass.)  147,  1837;  Common- 
wealth V.  Rush,  14  Pa.  St.  186,  1850; 
State  V.  Railroad  Co.,  3  Zabr.  (23  N.  J.  L.) 
360,  1852;  Columbus  r.  Jacques,  30  Ga. 
506;  State  v.  Mobile,  5  Port.  (Ala.)  279; 
State  V.  Laverack,  34  N.  J.  Law,  201 ; 
ante,  sec.  383. 

Any  continuous  obstruction   of  a  public 
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regulate  and  control  streets  has  even  been  held  not  to  authorize 
the  municipal  authorities  to  allow  them  to  be  encroached  upon  by 
the  adjoining  owner,  by  erections  made  for  his  exclusive  use  and 


highway  or  street,  not  authouzed  by  com- 
petent legal  autliority,  is  a  public  nui- 
sance. Per  Denio,  C.  J.,  in  Davis  v.  Mayor, 
etc.  of  New  York,  14  N.  Y.  (4  Kern.)  50(i, 
1850, —  the  horse  railway  case  relating  to 
Broadway.  As  to  wharves  and  depot 
buildings  in  public  streets,  see  Barney  v. 
Keokuk,  94  U.  S.  324,  1876  ;  s.  c.  4  Dillon, 
593,  5!)(>.  Unauthorized  toll-rjate.  Milar- 
key  t'.  Foster,  6  Oregon,  378,  1877  ;  s.  c. 
25  Am.  Rep.  531,  with  note.  A  railway 
constructed  in  the  public  streets  of  a  city, 
without  authority  of  law,  is  a  continuous 
obstruction,  which  amounts  to  a  public 
nuisance.  Denver  &  Swansea  Railway 
Co.  i;.  Denver  City  Railway  Co.,  2  Col. 
673,  1875. 

The  erection  of  a  viarJcf.t-Iiouse  in  the 
centre  of  a  public  street,  rendering, 
as  it  does,  the  highway  less  commodious, 
is  a  nuisance,  which  may  be  prevented  by 
a  bill  in  equity.  State  v.  Mobile,  5  Port. 
(Ala.)  279,  1837 ;  s.  p.  Columbus  v.  Jac- 
ques, 30  Ga.  506,  1860:  Savannah  v. 
Wilson,  49  Ga.  476,  1873 ;  Ketchum  i-.  Buf- 
falo, 14  N.  Y.  374,  per  Wr!(/ht,  J. ;  ante, 
sec.  383 ;  post,  sec.  722. 

A  purpresture,  or  permanent  encroach- 
ment by  tlie  adjoining  owner,  is  in  law  a 
nuisance,  and  the  public  have  a  remedy 
by  indictment  or  in  equity.  Smith  v. 
State,  3  Zabr.  (23  N.  J.  L.)  712 ;  lb.  130  ; 
Moyamcnsing  Com.  v.  Long,  1  Par. 
(Pa.)  145;  State  v.  Railroad  Co.,  3  Zabr. 
(23  N.  J.  L.)  360;  Attorney-General  v. 
Heishon,  18  N.  J.  Eq.  410. 

Opeiiinrjs  made  and  left  in  streets  or 
sidewalks  are  nuisances.  Beatty  v.  Gil- 
more,  16  Pa.  St.  463  ;  Runyon  v.  Bordine, 
2  Green  (N.  J.),  472,1834;  Scammon  v. 
Chicago,  25  111.  424  ;  post,  sees.  10.']2-1036  ; 
infra,  sees.  609,  700 ;  post,  ch.  xxiii. 

It  is  a  public  nuisance,  and  indictable 
at  common  law,  to  erect  a  stall  for  the 
public  sale  of  articles  on  the  street  or 
pavement,  without  authority  from  the 
municipal  corporation  ;  the  owner  of  the 
adjoining  premises  can  confer  no  such 
authority.  Commonwealth  c.  Wcntworth, 
Bright.  (Pa.)  318.  A  building  so  erected 
that  its  roof  overhangs  the  street  is  a 
nuisance,   and    its  erection   and  mainte- 


nance an   indictable  offence.     Garland  v. 
Towne,  55  N.  II.  55,  1875. 

Resjitclimi  nuisances  upon  streets  andhiijh- 
ways,  Mr.  Justice  A])pleton  says :  "  But 
nuisances  may  obviously  be  committed 
upon  a  highway  by  its  unlawful  use,  for 
which  those  committing  may  be  liable 
civilly  to  sucii  as  may  suffer  therefrom 
special  damage,  and  be  punished  crimi- 
nally, as  thereby  annoying  the  travelling 
public  generally."  Wliere  the  charter  of 
a  town  gives  it  power  to  abate  nuisances, 
the  use  of  this  term  refers  to  the  general 
law  to  determine  what  acts  or  things  are 
such.  In  relation  to  streets  and  liighways, 
"the  carrying  an  unreasonable  weight 
with  an  unusual  number  of  horses  (Rex 
V.  Egerly,  3  Salk.  183)  ;  the  driving  a 
carriage  through  crowded  streets  with 
dangerous  speed  (United  States  v.  Hart, 
Pet.  [Circuit  Court]  390)  ;  the  selling  by 
a  constable  at  auction,  in  the  public 
thoroughfares  (Commonwealth  v.  Mill- 
man,  13  Serg.  &  Rawle,  Pa.  408)  ;  the 
placing  at  a  window  the  effigy  of  a  bishop, 
labelled, '  Spiritual  Broker,'  thereby  draw- 
ing crowds  to  the  shop  (Re.x  v.  Carlisle, 
6  Carr.  &  P.  630);  the  keeping  coaclies 
at  a  stand  in  the  street,  awaiting  custom- 
ers (Rex  V.  Cross,  3  Campb.  226  (see 
Davis  V.  City  of  Bangor,  42  Me.  522); 
the  loading  and  unloading  of  wagons  in 
the  street  (Rex  v.  Russell,  6  East,  427) ; 
the  congregating  of  carts  for  the  recep- 
tion of  slops  from  the  distilleries  (People 
V.  Cunningham,  1  Denio,  524) ;  the  col- 
lecting crowds  in  the  streets  by  using 
violent  and  indecent  language  to  those 
passing  in  tlie  street,  thereby  obstructing 
their  free  passage  (Baker  v.  Common- 
wealth, 19  Pa.  St.  412  ;  Rex  i".  Sarmon,  1 
Burr.  516),  have  severally  been  held  nui- 
sances, as  annoying  the  whole  commu- 
nity, and  incommoding  and  endangering 
the  travelling  public."  Per  Appleton,  J., 
in  Davis  v.  Bangor,  supra.  Making  a 
speech  in  a  public  street  is  not  a  nui- 
sance per  se,  but  may  become  so  by  ob- 
structing the  public  way.  Fairbanks  v. 
Kerr,  70  Pa.  St.  86,  1872 ;  s.  c  10  Am. 
Rep.  0G4. 
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advantacje,  such  0.5  porches  extending  into  the  streets,  or  fliglits  of 
stairs  leading  from  the  ground  to  the  upper  stories  of  buildings 
standing  on  the  line  of  the  streets.^  The  party  so  erecting  or 
maintaining  a  nuisance  upon  a  public  street,  allej',  or  place,  is 
liable  to  the  adjoining  owner  or  other  person  who  suffers  special 
damasfe  therefrom.^ 


§  GGl.  (522)  As  to  the  rigJit  to  relief  171  equity,  it  may  be  con^ 
sidered  settled  that  a  party  entitled  to  a  right  of  way  over  a 
street  may  be  protected  in  the  enjoyment  thereof  by  restraining 


1  People  1-.  Carpenter,  2  Doug.  (Mich.) 
273,1849.  Chief  Justice  Whipple, 'n\i\ns 
case,  ilenies  that  sucii  a  use  of  the  streets 
can  be  autliorizeil  by  tlielegishiture,  since 
it  would  destroy  the  vested  rights  of 
property-owners  under  the  dedication ; 
but  tliis  is  an  extreme  view.  Conimon- 
wealth  V.  Blaisdell,  107  Mass.  234,  1871  ; 
ivfra,  sec.  734. 

A  city  has  exclusive  jurisdiction  of  its 
streets  and  alleys,  nut  for  the  purpose  of 
appropriating  them  in  perpetuity  to  the 
use  of  private  individuals,  but  to  keep 
them  open  and  free  to  all.  12Ind.  315; 
1  Denio,  524  ;  1  Paige,  213;  9  Wend.  571. 
And  where  the  owners  of  a  building 
leased  the  same  to  the  city,  and  the  con- 
dition was  that  they  were  to  construct  an 
iron  stairway  on  the  outside  of  the  build- 
ing, occupying  for  that  purpose  five  feet 
of  the  adjoining  alley,  and  by  the  con- 
tract the  city  granted  to  said  parties  a 
perpetual  right  to  maintain  such  stair- 
way, the  stairway  was  held  a  public  nui- 
sance, and  that  tiie  city  had  no  power  to 
contract  for  such  a  structure  in  such  a 
place.  The  common  council  of  a  city 
can  only  contract  by  ordinance,  resolu- 
tion, or  order,  and  an  illegal  and  void 
contract  cannot  form  the  groundwork  of 
an  estoppel.  Pettis  v.  Johnson,  5G  Ind. 
139. 

2  Stetson  V.  Faxon,  19  Pick.  (:\Iass.) 
147;  Ilall  r.  McCaughey,  51  Pa.  St.  43. 
An  alley  held  not  to  be  a  public  high- 
way, so  that  an  obstruction  will  lie  re- 
garded as  a  public  wrong.  Paul  v.  Detroit, 
32  Mich.  110;  Bagley  v.  People,  5  N.  W. 
R.  415  (Mich.). 

Whrit  adjoininrj  owner  must  show  to  mnin- 
tah)  rase.  Abbott  v.  Mills,  3  Vt.  520; 
McLaughlin    v.   Railroad    Co.,    5    Rich. 


(South  Car.)  Law,  583;  Runyon  r.  Bor- 
dine,  2  Green  (N.  J.),  472,  holding  that 
where  a  ditch  was  dug  in  an  alley  in  front 
of  the  plaintiff's  lot,  trespass  on  the  case 
was  the  proper  form  of  action.  Heck- 
man  V.  Hummel,  19  Pa.  St.  64 ;  Stetson 
V.  Faxon,  19  Pick.  (Mass.)  147  ;  and  see 
learned  opinion  of  Putnam,  J.,  as  to  what 
constitutes  special  or  particular  damages. 
Haynes  v.  Thomas,  7  Ind.  38;  Black  v. 
Railroad  Co.,  58  Pa.  St.  249 ;  Shawbut  v. 
St.  Paul,  etc.  Railroad  Co.,  21  Minn.  502, 
1875  ;  Pettis  v.  Johnson,  50  Ind.  139.  An 
adjoining  owner  cannot  treat  as  a  nui- 
sance and  fill  up  sewer  constructed  by 
municipal  authority ;  his  remedy  is  by 
action.  McGregor  (city  of)  v.  Boyle,  34 
Iowa,  268,  1872  ;  post,  sees.  1043-1053.  A 
person  obstructed  in  the  prosecution  of 
his  business  for  five  days,  by  an  unau- 
thorized toll-fjale  across  a  public  highway, 
may  recover  his  damages  against  tlie 
author  of  the  nuisance.  Milarkey  v.  Fos- 
ter, G  Oregon,  378,  1877;  s.  c.  25  Am. 
Rep.  531  and  note,  wherein  Mr.  Thomp- 
son has  made  a  valuable  collection  of  the 
cases. 

Where  the  municipal  corporation  does 
not  own  an  absolute  estate,  but  holds 
property  —  as,  for  example,  a  public 
square  —  in  trust  for  the  use  of  the  in- 
habitants, the  right  of  adjoining  lot 
owners  is  such  that  without  their  consent 
the  legislature  cannot  authorize  the  cor- 
poration to  change  the  character  of  the 
dedication,  as,  for  example,  to  make  a 
lease  of  it  for  ninety-nine  years,  and  to 
apply  the  avails  to  the  improvement  of 
the  landing.  Le  Clercq  v.  Gallipolis,  7 
Ohio,  pt.  1,  218, 1835;  Haynes  v.  Thomas, 
7  Ind.  38.  See  nnie,  ch.  xv.  on  Dedica- 
tion, sees.  650-653. 
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the  erection  of  obstructions  thereon  ;  but  the  mere  allegation  of 
irreraecliable  mischief  from  the  acts  complained  of  is  insuflicient : 
facts  must  be  stated  to  sliow  that  the  apprehension  of  injur}-  is 
well  founded.!  Individual  owners  of  lots  adjacent  to  a  public 
square,  the  value  of  which  is  affected  by  the  dedication,  have  such 
rights  and  interests  that  they  may  maintain  a  bill  in  equity  to 
enforce  the  trust  or  to  restrain  the  approi)riation  of  the  public 
square  by  the  original  proprietors,  or  by  others,  to  their  private 
use,  or  to  any  use  inconsistent  with  the  purpose  for  which  it  was 
dedicated.^ 


1  Roman  v.  Strauss  (obstructing  alley 
by  railroad  track).  10  Md.  89,  1856; 
White  V.  Flannigan,  1  Md.  525,  1852; 
Amelung  i'.  Seckamp,  fl  Gill  and  J.  (Md.) 
408;  People  v.  Vanderbilt,  20  N.  Y. 
287  ;  Same  r.  Same,  28  lb.  3<JG  ;  Davis  v. 
Mayor,  4  Kern.  (4  N.  Y.)  600;  Milhau  t;. 
Sharp,  27  N.  Y.  611,  1863. 

The  Supreme  Court  of  Illinois  holds 
the  strict  doctrine  that,  ordinarily,  equity 
will  not  entertain  jurisdiction  of  a  bill 
where  one  citizen  claims  that  another 
lias  erected  buildings  in  the  public  streets, 
and  seeks  their  abatement  as  a  nuisance. 
To  justify  the  interposition  of  equity  in 
such  cases,  it  should  appear  that  the 
remedy  at  law  is,  for  some  reason,  in- 
sufficient. Dunning  v.  Aurora,  40  111. 
481, 1860.  And  such  is  the  view  in  New 
Jersey.  Higbee  i'.  Railroad  Company, 
20  N.  J.  Eq.  4.35;  Railroad  Company  v. 
Prudden,  lb.  530, 1809.  Compare  Bechtel 
V.  Carslake,  3  Stockt.  Ch.  (N.  J.  Eq.) 
500.  See  Bunnell's  Appeal,  09  Pa.  St. 
50.  Coast  Line  R.  R.  v.  Cohen,  50  Ga. 
451,  1873.  In  this  case  the  court  holds 
tiuit  a  Court  of  Equity  will  not  entertain 
a  bill  in  the  name  of  one  or  more  private 
citizens  to  restrain  the  obstruction  of  a 
public  street,  no  private  injury  or  threat- 
ened injury  being  alleged  to  such  citizens 
or  to  their  property.  In  such  a  case,  the 
nuisance  being  purely  a  public  one,  can 
only  be  restrained  by  the  jiublic  on  infor- 
mation filed  by  a  public  officer,  to  wit,  by 
the  solicitor-general  for  the  circuit.  It 
is  not  sufficient  that  one  of  the  parties  is 
a  lot  owner  on  the  street,  no  specific  in- 
jury to  the  proi)crt3'  being  alleged,  but 
only  a  general  allegation  that  damage 
will  result  to  said  lot.    lb. 
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The  author  prefers  the  view  taken 
of  this  subject  in  White  v.  Flannigan, 
above  cited,  where  the  court,  liaving  re- 
gard to  tiie  nature  and  uses  of  a  street  in 
a  populous  place,  and  considering  any 
obstruction  whicii  denies  the  e.xercise  of 
the  right  to  use  it  as  working  irrepara- 
ble mischief  to  the  street  a-f  a  street,  sus- 
tained the  equity  jurisdiction  ;  but  to  en- 
title tiie  plaitititt'  to  an  injunction,  the 
facts  showing  the  special  injury,  the  sit- 
uation of  his  property,  etc.,  should  be 
stated.  Elwell  v.  Greenwood,  26  Iowa, 
377,  1868;  Mayor  v.  Franklin,  12  Ga. 
239,  1852  ;  People  v.  Vanderbilt,  26  N.  Y. 
287;  Milhau  v.  Sharp,  27  N.  Y.  611,  625, 
1803;  Cooper  v.  Alden,  Harring.  Ch. 
(Mich.)  72;  Railroad  Company  r.  Shiels, 
33  Ga.  601 ;  Bechtel  v.  Carslake,  3  Stockt. 
N.  J.  Ch.  500;  Parsons  v.  Trustees,  44 
Ga.  529  ;  ])ost,  sec.  920,  note ;  Potter  i-. 
Menasha,  30  Wis.  492. 

Several  distinct  owners  cannot  join  in 
a  bill.  Henchman  v.  Railroad  Company, 
17N.  J.  Eq.  (2C.  E.  Green)  75. 

A  lot  owner  has  no  right  to  raise  or 
lower  the  sidewalk  or  street  in  front  of 
him,  when  built  to  an  established  grade, 
without  the  consent  of  the  municipal  cor- 
poration having  control  of  this  matter  ; 
and  an  adjoining  lot  owner,  or,  it  seems, 
anj'  other  citizen  having  the  right  to  use 
the  streets,  may,  under  the  laws  of  Lou- 
isiana, without  proving  actual  damage, 
enjoin  such  alteration.  Duffey  v.  Tilton, 
14  La.  An.  283,  1859. 

-  Le  Clercq  r.  Gallipolis,  7  Ohio, 
part  1,  218,  1835;  approved,  Huber  v. 
Gazlev,  18  Ohio,  IS,  27,  1819  ;  Brown  v. 
Manning,  6  Ohio,  288,  305,  1834.  These 
cases,  distinguished  from  Smith  v.  Heus- 
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§662.  (523)  Ohstructlon.  —  Remedy  of  Corporation.  —  Eject- 
ment. —  A  municipal  corporation  entitled  to  the  possession  and 
control  of  streets  and  public  places,  may,  in  its  corporate  name, 
recover  the  same  in  ejectment.  Where  it  possesses  the  fee, 
althouorh  in  trust  for  public  uses,  there  are  no  technical  obstacles 
in  the  way  of  maintaining  such  an  action  against  the  adjoining 
proprietor  or  whoever  may  wrongfully  intrude  upon,  occupy,  or 
detain  the  property.  But  where  the  adjoining  proprietor  retains 
the  fee,  the  courts  have  overcome  the  technical  difficulty  by  re- 
garding the  right  to  the  possession,  use,  and  control  of  the  prop- 


ton,  Th.  101,  in  which  it  was  ruled  that 
individual  lot  owners  around  a  square 
conveyed  to  the  county  for  "  the  use  of 
public  county  buildings,"  including  a 
court-house,  have  not  such  special  in- 
terest as  will  enable  them  to  maintain  a 
bill  to  enjoin  the  county  authorities  from 
leasing  portions  of  the  square  to  individ- 
uals, tlie  court  saying :  "  If  the  rights 
of  the  county  are  violated  or  threatened, 
redress  must  be  sought  in  the  name  of 
the  county  or  its  acknowledged  agents." 
See  Chapman  i-.  Gordon,  29  Ga.  250; 
Indianapolis  v.  Croas,  7  Ind.  9  ;  Haynes 
V.  Thomas,  7  Ind.  38  ;  Rowan  v.  Portland, 
8  B.  Mon.  (Ky.)  232;  Cook  v.  Burling- 
ton, 30  Iowa,  94, 1870  ;  Rutherford  v.  Tay- 
lor, 38  Mo.  315.  Non-adjacent  property 
owners  upon  square  cannot  complain  of 
its  being  closed  up  by  the  municipal  au- 
thorities. Kettle  V.  Fremont,  1  Neb.  329. 
"  It  has  been  so  often  and  uniformly 
held  by  the  Supreme  Court  of  Louisiana 
that  public  places  within  the  limits  of  a 
corporation  cannot  be  appropriated  to 
private  use,  and  that  individual  corpora- 
tors, as  well  as  the  officers  of  the  corpor- 
ation [and  the  corporation  in  its  own 
name],  have  the  right  to  prevent  such 
appropriation,  and  to  sue  for  tlie  demoli- 
tion and  removal  of  buildings  erected  on 
them  by  individuals,  tliat  the  question 
can  no  longer  be  considered  an  open 
one."  Pt'r  Rout,  J.,  Herbert  v.  Benson,  2 
La.  An.  770,  1847.  In  this  case  tlie  court 
sustained  the  action  of  tlie  plaintiff  seek- 
ing to  abate  as  a  nuisance  a  warehouse 
erected  by  the  defendant  on  the  bank  of 
a  river  within  the  corporate  limits  and  in 
front  of  the  plaintiff's  liouse.  Mayor, 
etc.  V.  Gravier,  6  Mart.  (La.)  N.  S.  G62, 


also  holds  that  any  inhabitant  has  this 
right.  It  has  been  held  that  no  one  has 
a  right  to  occupy  the  street  in  front  of 
another's  liouse  to  carry  on  a  trade  or 
business,  and  the  adjoining  owner  may, 
if  necessary,  use  force  to  remove  one 
wiio  so  occupies  the  street ;  therefore, 
where  a  cabman  refused  to  drive  away 
his  cab  from  in  front  of  a  hotel,  and  was 
removed  by  a  policeman  at  the  request 
of  the  owner  of  the  hotel,  the  policeman 
was  not  guilty  of  an  assault.  Vander- 
sraith's  Case,  10  Pa.  Law  J.  523. 

As  to  rights  of  adjoining  owner.  Nel- 
son y.  Godfrey,  12  III.  22,  23;  Indianap- 
olis V.  Croas,  7  Ind.  9 ;  lb.  38 ;  Milhau  v. 
Sharp,  27  N.  Y.  611  ;  Cooper  v.  Alden, 
Harring.  Ch.  (Mich.)  72;  Alden  v.  Fin- 
ney, 12  Fla.  348  ;  Price  v.  Thompson,  48 
Mo.  363 ;  Parsons  v.  Trustees,  44  Ga.  529 ; 
Cosby  V.  Railroad  Co.,  10  Bush  (Ky.), 
288,  1874  ;  Shawbut  v.  St.  Paul,  etc.  Co. 
21  Minn.  502 ;  and  see  Patterson  v.  Du- 
luth,  21  Minn.  493 ;  Severy  v.  C.  P.  R.  R. 
Co.  51   Cal.  194. 

In  Kansas  it  is  held  that  the  mere  fact 
that  private  lots  fronting  upon  public 
grounds  are  thereby  increased  in  value 
does  not  create  a  trust  tlierein  which  the 
owners  of  such  lots  can  enforce  in  equity  ; 
but  tliat  where  the  owners  of  lands  dedi- 
cate a  portion  to  public  uses,  as  parks,  or 
otherwise,  and  after  such  dedication  sell 
and  convey  lots  in  the  remaining  portion, 
fronting  on  such  public  grounds,  to  others, 
who  erect  lasting  and  valuable  improve- 
ments thereon,  a  trust  is  created  therein 
which  may  be  enforced  in  equity  by 
those  lot  owners.  County  Commission- 
ers V.  Lathrop.  9  Kan.  453,  1872;  ante, 
ch.  xvii.  on  Dedication,  sec.  643. 
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ei'ty  by  the  municipality  as  a  legal,  and  not  a  mere  equitable 
riffht.i 


1  Dummer  v.  Jersey  City  ("rnurkct 
ground"),!  Spencer  (N.  J.).  80,  1843; 
Iloboken  Land  Co.  v.  Hobokcn,  7  Vroom 
(36  N.  J.  L.),  540 ;  Greenwich  v.  Railroad 
Co.,  9  C.  E.  Green  (24  N.  J.  Eq.).  217  ;  10 
//).  (25  N.  J.  Eq.)  505;  Winona  v.  Huff 
("public  square"),  11  Minn.  Hi),  1800; 
Klinkener  ;'.  School  District,  1  Jones 
(Pa.),  444;  Hannibal  v.  Draper  ("church 
ground"),  15  Mo.  034,  1852  ;  C'ommrs.  r. 
Bo3'd  ("town  commons"),  1  Ire.  (N.  C.) 
Law,  194,  1840 ;  M.  E.  Church  v.  Hobo- 
ken  (ejectment  by  city  for  public 
"  square  "),  33  N.  J.  Law,  13,  1808.  The 
text  quoted  and  approved,  Chicago  i'. 
Wright,  09  111.  322,  1873.  Where  a  cor- 
poration lias  a  legal  title  to  the  soil  of  the 
commons  or  public  streets,  it  may  main- 
tain ejectment  to  recover  the  possession 
thereof.  Savannah  v.  Steamboat  Co.,  R. 
M.  Charlt.  (Ga.)  342,  1830.  Law,  J.,  ex- 
pressed, arfjuendo,  tiie  opinion  that  where 
the  public  or  corporation  have  an  ease- 
ment only,  and  not  the  fee,  the  remedy 
for  a  violation  of  the  right  is  not  by  pri- 
vate action,  but  by  public  prosecution. 

Remedy  of  corporation  in  equity,  see 
Detroit  v.  Railroad  Co.,  23  Mich.  173. 
For  an  injury  which  an  individual  or  a 
corporation  suffers  in  common  with  the 
public  generally,  equity  will  not  relieve. 
Denver,  etc.  Railway  Co.  v.  Denver  City 
Railway  Co.,  2  Col.  673,  1875;  post,  sec. 
700,  note. 

The  municipal  act  of  Upper  Canada 
contains  the  provision  that  "every public 
road,  street,  bridge,  or  other  highway  in 
a  city,  township,  town,  or  incorporated 
village  shall  be  vested  in  the  municipality. 
The  word  "highway  "  is  here  used  in  its 
broadest  sense,  as  including  all  public 
ways.  It  is  made  to  include  not  only 
public  roads,  streets,  and  bridfjes,  but  other 
liighways.  See  Fort  Edward  Plank  Road 
Co.  V.  Payne,  17  Barb.  (N.  Y.)  567  ;  Plank 
Road  Co.  V.  Thomas,  20  Pa.  St.  91  ;  Ben- 
edict V.  Goit,  3  Barb.  (N.  Y.)  459;  Plank 
Road  Co.  V.  Raniage,  20  Pa.  St.  95; 
Plank  Road  Co.  v.  Rincman,  lb.  99.  The 
roads  of  joint  stock  companies  are  not 
included.  St.  Catharines  v.  Gardner,  20 
Upper  Can.  C.  P.  107 ;  s.  c.  in  appeal.  21 
Upper    Can.   C.   P.    190;   see   also   Port 


Whitby,  etc.  Road  Co.  v.  Whitby,  18  Up- 
per Can.  Q.  B.  40;  The  Queen  i\  Brown 
&  Street,  13  Upper  Can.  C.  P.  3.50,  unless 
purchased  or  otherwise  legally  acquired 
by  the  municipalities  in  whicii  situate. 
The  Queen  v.  Paris,  12  Upper  Can.  C. 
P.  445;  The  Queen  v.  Louth,  13  Upper 
Can.  C;.  P.  015 ;  see  also  Totten  r.  Ilalli- 
gan,  lb.  567.  This  section  is  held  not  to 
convey  to  the  municipality  such  a  free- 
hold and  estate  as  to  entitle  it  to  maintain 
ejectment  for  a  portion  of  a  public  high- 
way. Sarnia  v.  Railway  Co.,  21  Upper 
Can.  Q.  B.  59,  02 ;  Fitzgibbon  v.  Toronto. 
25  lb.  137.  But  quo-re.  But  it  may,  it 
seems,  sue  for  wrongful  injuries  thereto. 
Thurlow  V.  Bogart,  15  Upper  Can.  Com. 
Pleas,  1 ;  14  lb.  299  ;  8.  c.  10  lb.  124.  A 
municipal  corporation  may,  it  would 
seem,  resort  to  equity  in  proper  cases,  to 
restrain  an  illegal  interference  by  a  rail- 
road or  other  company  with  streets  whicli 
are  placed  under  municipal  control.  At- 
torney General  v.  Nepean  Road  Co.,  2 
Grant  (Canada)  R.  626 ;  post,  sec.  706, 
note. 

A  road  or  bridge  may  have  originated 
in  the  convenience  or  for  the  protection 
of  individuals,  and  yet  afterwards  become 
of  public  right  a  public  road  or  bridge.  Tlie 
King  V.  Northampton,  2  M.  &  S.  202 ;  Ros- 
sin  V.  Walker,  6  Grant  (Canada),  619; 
The  Queen  v.  Boulton,  15  Upper  Can.  Q. 

B.  272  ;  O'Brien  v.  Trenton,  0  Upper  Can. 

C.  P.  350  ;  Daniel  v.  North,  11  East,  375, 
note  ;  The  Queen  v.  East  Mark,  11  Q  B. 
877  ;  The  Queen  v.  Petrie,  4  E.  &  B.  737  ; 
Malloch  V.  Anderson,  4  Upper  Can.  Q.  B. 
481;  The  Queen  v.  Spence,  11  Upper 
Can.  Q.  B.  31 ;  The  Queen  v.  Gordon,  6 
Upper  Can.  C.  P.  213;  The  Queen  v. 
Glamorganshire,  2  East,  356,  note  ;  The 
King  V.  West  Yorkshire,  5  Burr.  2594; 
The  Queen  u.  Yorkville,  22  Upper  Can. 
C.  P.  431  ;  Houfe  v.  The  Town  of 
Fulton,  29  Wis.  296 ;  s.  c.  14  Am.  Rep. 
463.  Every  individual  in  the  commu- 
nity has  an  equal  right  to  use  a  public 
road,  street,  or  bridge.  The  municipal 
corporations  cannot  be  deemed  propri- 
etors, and  as  such  entitled  to  control 
the  possession,  any  more  than  any  other 
corporation   or  person  interested  in   the 
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§  663.  (524)  Where  the  joj/JZzV-  acquire  only  the  use^  and  the 
fee  remains  in  the  original  proprietor  or  abutter,  the  latter  is 
considered  the  owner  of  the  soil  for  all  purposes  not  inconsistent 
with  the  public  rights,  and  may  maintain  actions  accordingly. 
Thus  it  has  been  held  that  he  may  maintain  ejectment  against  an 
individual  who,  without  lawful  authority,  erects  a  private  build- 
ing upon  a  public  square  under  a  lease  from  the  local  authorities, 
these  having  no  power  to  authorize  such  a  use.  The  recovery  is, 
of  course,  subject  to  the  public  easement.  It  does  not  fall  within 
the  plan  of  this  work  to  treat  at  length  of  the  rights  of  action  of 
the  original  proprietor  or  adjoining  owner,  but  they  will  be  found 
discussed  in  the  cases  and  authorities  cited  below.  We  remark 
only  with  respect  to  streets  and  public  places  in  cities  that  eject- 
ment by  the  adjoining  owner  seems  to  be  a  singularly  inapt 
remedy  for  an  illegal  use  or  occupation  thereof.^ 


streets,  roads,  or  highways.  The  prop- 
erty vested  in  the  municipal  corporations 
is  a  qualified  one,  to  be  held  and  ex- 
ercised for  tiie  benefit  of  the  whole  body 
of  the  corporation.  They  hold  as  trus- 
tees for  the  public,  and  not  by  virtue  of 
any  title  whicli  confers  possession  suf- 
ficient to  maintain  an  action  of  ejectment 
(Sarnia  v.  Great  Western  Railway  Co.,  21 
Upper  Can.  Q.  B.  G2),  but  may,  it  seems, 
sue  for  injuries  done  to  roads  or  bridges 
within  their  jurisdiction.  See  Thurlow  v. 
Bogart,  15  Upper  Can.  C.  P.  1  ;  Welling- 
ton I'.  Wilson  cl  al.,  14  Upper  Can.  C.  P. 
290;  s.  c.  IG  Upper  Can.  C.  P.  124  ;  The 
Queen  v.  Fitzgerald,  39  Upper  Can.  Q.  B. 
297  ;  but  see  Vespra  v.  Cook,  26  Upper 
Can.  C.  P.  182.  Defendants,  if  intending 
to  deny  property  or  possession  when  sued 
by  a  munici])al, corporation  as  proprietors 
of  a  road  claiming  property  or  exclusive 
possession,  should,  by  plea,  put  in  issue 
the  right  of  proj)erty  of  the  plaintiffs. 
Sarnia  v.  Great  Western  Railway  Co.,  17 
Upper  Can.  Q.  B.  Go. 

1  Pomeroy  v.  Mills  (public  square),  3 
Vt.  279,  1830;  Boiling  r.  Petersburg,  3 
Rand.  (Va.)  5G3.  1825;  Warwick  v. 
Mayor,  15  Gratt.  (Va.)  628,  18G0  ;  Wood- 
ruff r.  Neal,  28  Conn.  168  ;  Cooper  v. 
Smith,  9  Serg.  &  Rawle  (Pa.),  20;  Tillmes 
I'.  Marsh,  67  Pa.  St.  512,  1871  ;  Stites  v. 
Curtis,  4  Day  (Conn.),  328;  Peck  v.  Smith, 
1  Conn.  103;  2  Smith   Lead.    Cas.   184, 


185 ;  Angell  on  Highways,  oh.  vii. ;  Bis- 
sell  V.  Railroad  Co.,  23  N.  Y.  61 ;  Sher- 
man V.  McKeon,  38  N.  Y.  26G ;  Barney  v. 
Keokuk,  94  U.  S.  324  ;  s.  c.  4  Dillon,  593, 
1876 ;  Perry  v.  New  Orleans,  etc.  Co.,  55 
Ala.  413,  citing  and  approving  text.  An 
action  for  the  recovery  of  the  possession 
of  real  estate  may  be  maintained  against 
a  railroad  company  occupying  such  real 
estate,  being  a  street  in  a  city,  by  virtue 
of  a  grant  from  the  city  council.  Sharpe 
V.  St.  Louis  &  S.  W.  Railway  Co.,  49 
Ind.  296,  1874.  Where  a  city  took  land, 
by  proceedings  in  condemnation  under 
its  charter,  for  a  street,  and  built  a 
sewer  therein,  but  did  not  pay  the  price 
awarded,  the  owner  subsequently  brought 
ejectment  and  recovered  judgment,  and 
obtained  a  hah.  fac.poss.,  the  city  was  held 
entitled  to  equitable  relief,  and  an  injunc- 
tion was  awarded  on  terms  of  payment 
of  the  award  and  interest,  and  costs  of 
the  ejectment.  Jersey  City  v.  Fitzpatrick, 
30  N.  J.  Eq.  97. 

In  Massachusetts,  the  adjacent  propri- 
etor owns  to  the  inidJIe  of  the  street,  subject 
to  the  public  easement.  Boston  v.  Rich- 
ardson, 13  Allen  (Mass.),  152, 153;  Vvhite 
V.  Godfrey,  97  Mass.  472  ;  Bliss  v.  Ball,  99 
Ih.  597 ;  s.  p.  Bissell  v.  Railroad  Co.,  23 
N.  Y.  61 ;  Railroad  Co.  v.  Elevator  Co.,  50 
Pa.  St.  499.  The  same  principle  applies 
in  California.  San  Francisco  v.  S.  V.  W. 
W.,  48  Cal.  493,  1874.     And  may  recover 
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§  GG4.  (525)    Where,  however,  the  fee  or  legal  title  passes  from 
the  original  proprietor,  as  in  some  of  the  states  it  is  declared  it 


in  trespass  for  destruction  of  shade  trees 
in  the  street  in  front  of  his  lot.  Bliss  v. 
Rail,  0"J  Mass.  5U7,  18G8  ;  White  i:  God- 
frey, U7  Mass.  472.  See  aj}te,  sec.  3'jy. 
The  unlawful  cuttinj^  down  of  shade  and 
ornamental  trees  is  deemed  an  irrei)arable 
injury,  and  will  be  enjoined.  Taintor  v. 
Morristown,  4  C.  K.  (ircen  (19  N.J.  Eq), 
46 ;  Cross  v.  Morristown,  3  //;.  (18  N.  J. 
Eq.)  305,  .313.  A  general  grant  of  power 
to  a  city  council  "  to  declare  what  shall 
be  a  nuisance,  and  to  prevent,  remove,  or 
abate  the  same,"  will  not  authorize  the 
council  to  declare  anything  a  nuisance 
which  is  not  such  at  connnon  law,  or  has 
not  been  declared  such  by  statute.  Shade 
trees  standing  just  within  the  curbing  of 
the  sidewalk  on  a  street  do  not  constitute 
a  nuisance  where  they  are  no  obstruc- 
tions to  the  travel  along  such  street ;  and 
an  owner  of  the  abutting  lot  may  enjoin 
the  city  authorities  from  cutting  down 
such  trees,  although  the  city  council  may 
have  declared  the  same  a  nuisance,  and 
directed  their  abatement  as  such.  Bills 
V.  Belknap,  3G  Iowa,  583 ;  Patterson  v. 
Vail,  42  Iowa,  143 ;  Everett  v.  Council 
Bluffs,  40  Iowa,  GG. 

In  Carpenter  v.  The  Oswego,  etc.  Rail- 
ro.ad  Co.,  24  N.  Y.  G55,  1861,  it  was  de- 
cided that  ejectment  would  lie  in  favor  of 
the  owner  of  the  fee  in  land  subject  to  a 
public  easement — for  example,  a  street 
—  against  a  party  appropriating  it  to  pri- 
vate occupation,  such  as  the  laying  down 
therein,  by  a  railroad  compiWiy,  of  its 
track  and  rails.  And  it  was  thus  held, 
notwithstanding  it  was  argued  tliat  no 
juilgment  which  the  plaintiff  could  ob- 
tain would  give  him  a  riglit  to  the  prom- 
ises, as  the  public  would  still  be  entitled 
to  use  tiiom  as  a  street.  S.  P.  Wager  v. 
Troy,  etc.  Railroad  Co.,  25  N.  Y.  526, 
1802  ;  Sherman  v.  McKeon,  38  N.  Y.  206, 
1808.  In  Cincinnati  v.  White,  6  Pet.  431, 
it  was  declared  to  be  the  opinion  of  the 
court  that  where  the  dcilication  is  com- 
plete, and  the  riglits  of  the  public  have 
attached,  the  owner  of  the  soil,  though 
retaining  the  naked  legal  title,  cannot 
recover  in  ejectment.  The  reason  given 
for  this  ruling  has  much  force.  It  is,  that 
ejectment    is   a    possessory   action,   and 


that  whatever  deprives  tlie  plaintiff  of 
the  right  of  possession  will  dejirive  him 
of  the  remedy  by  ejectment.  Exclu.sive 
posse.ssion  of  the  land  cannot,  it  was  said, 
consistently  with  the  rights  of  the  public, 
be  delivered  to  the  plaintiff  in  execution 
of  a  judgment  of  recovery.  The  doc- 
trine of  Lord  Munsjidd,  in  Goodtille  v. 
Alker,  1  Burr.  143,  "that  ejectment  vi'xW 
lie  l)y  the  owner  of  the  soil  for  land  which 
is  subject  to  a  jjassage  over  it  as  the  king's 
highway,"  was  regarded  by  the  court,  or 
at  least  by  tlie  judge  delivering  the  oi)in- 
ion,  in  Cincinnati  v.  White,  6  Pet.  431, 
442,  as  unsound,  although  it  was  not 
denied  that  tresi)ass  would  lie,  as  a  recov- 
ery in  damages  would  not  be  inconsistent 
with  the  public  right.  So  in  Kentucki), 
where  the  fee  of  the  streets  is  in  the  ad- 
jacent proprietor,  subject  to  the  public 
easement,  it  is  held  that  the  municipal 
corporation  catmot  maintain  ejectn)ent 
against  tlie  holders  of  the  legal  title,  but 
must  resort  to  indictment  or  injunction. 
West  Covington  v.  Freking,  8  Bush  (Ky.), 
121,  1871  ,  Perry  i'.  New  Orleans,  55  Ala. 
413,  citing  and  approving  text.  See 
American  note  to  Dovaston  v.  Payne,  2 
Smith  Lead.  Cases,  185,  where  this  sub- 
ject is  discussed.  Redfield  v.  Railroad  Co., 
25Barb.  (N.Y.)54;  Hunter  c.  Sandy  Hill. 
6  Hill  (N.  Y.),  407.  That  trespass  would  lie 
in  such  a  case  is  well  established.  Wager 
V.  Troy  Railroad  Co., sf//))rt,  and  authorities 
cited  in  Mr.  Justice  Sunderland's  opinion, 
p.  540.  See  also  Mahon  v.  New  York,  etc. 
Railroad  Co.,  24  N.  Y.  G58 ;  Fletcher  v. 
Auburn,  etc.  Railroad  Co.,  25  Wend.  (N. 
Y.)  4G2,  1841 ;  21  Wis.  G02;  23  N.  Y.  Gl : 
post,  sec.  709;  post,  ch.  xxii.  sec.  906  et 
seq. 

Though  the  party  has  a  remedy  at  law 
for  the  trespass,  5'et  as  the  trespass  is  of 
a  continuing  nature,  he  may  go  into 
equity,  have  an  injunction  to  prevent  a 
multiplicity  of  suits,  and  recover  damages 
as  incidental  to  this  relief  Williams  v. 
New  York  Central  Railroad  Co.,  16  N.  Y. 
97,  111,  1857. 

If  an  appropriation  of  a  street,  even 
by  legislative  and  municipal  sanction,  im- 
reasonably  abridges  the  right  of  adjacent 
lot  owners  to  use  the  street  as  a  means  of 
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shall,  in  statutory  dedications,  and  in  land  acquired  for  streets 
and  public  purposes  by  the  exercise  of  the  right  of  eminent 
domain,  such  proprietor  or  the  adjoining  owner  cannot  maintain 
an  action  for  injuries  to  the  soil,  or  ejectment,  but  he  still  has 
his  remedy  for  any  special  injury  to  his  rights  by  the  unauthor- 
ized acts  of  others.^ 

§  605.  (52G)  Ejectment.  —  Effect  of  Judgment  or  Decree  against 
Municipal  Corporation.  —  It  fairly  results  from  the  view  taken  in 
this  chapter  of  the  nature  of  the  rights  of  the  public  at  large  in 
streets  and  public  places,  that  a  judgment  in  ejectment  by  the 
proprietor  of  land  against  a  city  corporation  where  the  disputed 
question  was  as  to  the  ownership  of  the  soil,  does  not  conclude 
or  affect  the  right  of  the  public  to  the  easement  of  a  street  or 
public  place,  since  the  public  is,  in  these  respects,  represented  by 
the  commonwealth,  and  such  a  judgment  is  res  inter  alios  acta 
as  to  the  public  right.^  In  California.^  the  court  went  'even 
further  in  protection  of  the  rights  of  the  public,  and  decided  not 
only  that  there  was  no  power  in  the  municipality  to  mortgage 
property  held  for  the  public  use,  but  that  a  decree  of  foreclosure 
of  such  a  mortgage  does  not  estop  the  public,  or  even  the  muni- 
ingress  and  egress,  they  are  thereby  de-  grantee  has  the  right  of  the  subterraneous 
prived  of  a  property -right  without  com-  deposits  of  coal  within  tlie  limits  of  such 
pensation,  and  an  action  will  lie  against  streets,  and  tlie  corporation  may  niain- 
the  person  or  corporation  guilty  of  usurp-  tain  an  action  against  him  for  coal  mined 
ing  sucli  unreasonable  and  exclusive  use  and  taken  by  him  from  beneath  the  same, 
for  the  recovery  of  such  immediate  and  Des  Moines  v.  Hall,  24  Iowa,  234,  1868. 
direct  damages  as  the  owner  may  sus-  2  Warwick  v.  MTiyo,  Mayor,  15  Gratt. 

tain.      E.   L.   &   B.    S.   Railroad    Co.  v.     (Va.)  528,  1860 ;  Bolhng  u.  Petersburg,  3 
Coombs,  10  Bush  (Ky.),  382,  1874.  Rand.  (Va.)  563.     On  the  ground,  which 

1  Canal  Trustees  v.  Haven,  11  111.554;  is  hardly  tenable,  that  the  municipal  au- 
Hunter  v.  Middleton,  13  111.  50;  Moses  v.  tliorities,  as  respects  public  squares  and 
Railroad  Co.  21  III.  522;  Protzman  v.  streets,  represent  not  only  the  corpora- 
Railroad  Co.  9  Ind.  467 ;  Railroad  Co.  tion  but  also  the  public,  Mr.  Justice  Rost 
V.  O'Daily,  13  Ind.  350;  People  v.  Kerr,  was  of  opinion  that  a  final  judgment 
27  N.  Y.  188  ;  Keilinger  r.  Street  Railroad  against  a  corporation  was  also  a  judg- 
Co.,  .50  N.  Y.  206,  1872 ;  Schurmeier  v.  ment  against  the  public,  and  conclusive 
Railroad  Co.  10  Minn.  82;  affirmed,  7  upon  individuals.  Xiques  v.  Bujac,  7  La. 
Wall.  272 ;  Coolcy.  Const.  Lim.  550,  and  An.  498,  1852,  per  Rost,  J.  But  in  tiie 
see  note.  The  laying  off  and  recording  same  case,  Mr.  Justice  Preston  expressed 
a  town  plat,  or  of  an  addition  tliereto,  has,  the  opinion,  which  is  believed  to  be  the 
under  the  statute  of  Iowa,  the  effect  to  correct  one,  that  a  judgment  against  the 
vest  in  the  corporation  the  fee  simple  right  of  a  city  to  pubHc  property  will  not 
title  to,  and  exclusive  right  of,  domin-  bar  an  individual  not  a  party  to  the  suit, 
ion  over  the  streets  and  alleys  thus  ded-  and  who  is  interested  in  maintaining  tlie 
icated  to  the  public  use.  In  such  case  dedication, 
neither   the   original  proprietor  nor  his 
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cipality,  the  decree  and  mortgage  being  equally  null  and  inef- 
fectual.^ 

§  66G.  (527)  Vacation  of  Streets.  — The  plenary  power  of  the 
legislature  over  streets  and  highways  is  such  that  it  nuiy,  in  the 
absence  of  special  constitutional  restriction,  vacate  or  discon- 
tinue them,  or  invest  munici[)al  corporations  with  this  authority. ^ 
Without  a  judicial  determination,  a  municipal  corpoi'ation,  under 
the  authority  conferred  in  its  charter  "  to  locate  and  establish 
streets  and  alleys,  and  vacate  the  same,"  may  constitutionally 
order  the  vacation  of  a  street ;  and  this  power,  when  exercised 
with  due  regard  to  individual  rights,  will  not  be  restrained  at 


1  Branliam  v.  San  Jose,  24  Cal.  585, 
1864.  The  state  of  California  has  no 
proprietary  interest  in  tlie  streets  of  a 
city  (]edicated  to  public  use ;  and  where 
it  grants  to  a  private  corporation  an 
easement  over  tlie  streets,  not  common  to 
the  public  at  large,  it  merely  grants,  in 
its  sovereign  capacity,  a  franchise,  and 
not  any  proprietary  interest  in  tlie  streets. 
San  Francisco  v.  S.  V.  W.  W.,  48  Cal. 
403,  1874. 

2  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
387,  1808;  Kimball  i'.  Kenosha,  4  Wis. 
321;  Stuber's  Road,  28  Pa.  St.  199; 
Commrs.  v.  Gas  Co.,  12  Pa.  St.  318; 
Trenton  Railroad  Case,  6  Whart.  (Pa.) 
25;  Pollack  v.  San  Fr.ancisco  Orphan 
Asylum,  48  Cal.  490,  1874;  State  i;.  Hug- 
gins,  47  Ind.  586,  1874 ;  Spiegel  v.  Gaus- 
berg,  44  Ind.  418,  1873 ;  Coster  i-.  New 
York,  43  N.  Y.  399;  Kellinger  v.  Rail- 
road, 50  N.  Y.  200  ;  Fearing  v.  Irwin,  55 
N.  Y.  480,  1874 ;  Jersey  City  v.  State,  1 
Vroora  (.30  N.  J.  L.).  621 ;  Bailey  v.  Rail- 
road Co.,  4  Harring.  (Del.)  389.  1846; 
Riggs  V.  Board  of  Education  of  Detroit, 
27  Mich.  262, 1873  ;  Ilinchman  v.  Detroit, 
9  Mich.  103;  People  v.  Supervisors,  20 
Mich.  95, 1870.  Legislative  act  validating 
the  act  of  the  municipal  authorities  in 
vacating  and  changing  location  of  a  pub- 
lic park  was  sustained.  Kettle  v.  Fre- 
mont, 1  Neb.  329.  In  Baird  v.  Rice,  03 
Pa.  St.  489,  1871,  an  act  authorizing  the 
erection  of  municipal  public  buildings  on 
a  square  originally  dedicated  for  that  pur- 
pose, and  the  vacation  of  so  much  of  two 
public  streets  as  might  be  necessary,  was 
held  constitutional.    Ante,  sec.  645.    Says 


Mr.  Justice  Campbell,  in  Riggs  v.  Board  of 
Education  of  Detroit,  supra:  "In  Hinch- 
nian  v.  Detroit,  supra,  the  power  of  the 
city  to  vacate  a  portion  of  the  Campus 
Martius  was  sustained,  and  it  was  held 
this  might  be  done  without  determining 
in  advance  the  future  uses.  And  where 
private  property  is  not  taken,  the  right  by 
authority  of  legislation  to  surrender  or 
extinguish  public  rights  has  never  been 
questioned.  3  Smith's  Leading  Cases, 
96;  People  v.  Supervisors  of  Ingham,  20 
Mich.  95."  But  in  Indiana  the  principle 
was  regarded  as  sound,  that  in  addition  to 
the  public  easement,  and  distinct  from  it, 
there  exists  in  favor  of  the  owner  of  a  lot 
upon  the  street,  and  as  appurtenant  to  it, 
a  private  right  to  use  the  street  and  to 
insist  that  the  street  shall  forever  be  kept 
open  to  its  full  width.  And  the  court 
considered  the  conclusion  to  follow  from 
this  principle  that  the  legislature  cannot, 
without  the  consent  of  the  lot-owner,  or 
compensating  him  for  the  damage,  vacate 
a  street,  or  any  part  of  it,  in  front  of  or 
adjoining  the  lot.  Ilaynes  v.  Thomas,  7 
Ind.  38,  1855;  Indianapolis  v.  Cross,  Ih. 
9  ;  Tate  v.  Railroad  Co.,  Ih.  470, 483.  But 
as  to  this  point,  qucere.  Authority  to  dis- 
charge the  public  servitude  in  a  street  or 
public  place  must  come  from  the  legis- 
iature ;  it  does  not,  of  course,  inhere  in  a 
municipality.  Iloboken  Land  Co.  v.  IIo- 
boken,  7  Vroom  (36  N.  J.  L.),  540.  What 
will  confer  the  power.  State  v.  Cham- 
berlain (.37  N.J.  L.),  51,  388,  1877.  Its 
scope.  Quinn  v.  Patterson,  3  Dutch.  (N. 
J.  L.)  35:  State  r.  New  Brunswick,  3 
Vroom  (32  N.  J.  L.),  548. 
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the  instance  of  a  property  owner  claiming  that  he  is  interested  in 
keeping  open  the  streets  dedicated  to  the  public.^ 

§  6G7.  (528)  Prescription  and  Adverse  Possession.  —  Statute  of 
Limitations.  —  Concerning  rights  and  remedies  with  respect  to 
streets  and  public  places,  an  interesting  topic  remains  on  which 
file  cases  are  not  agreed,  and  that  is,  whether  the  rights  of  the 
municipality  or  of  the  public  may  be  lost  by  non-user  or  adverse 
possession.  There  may  be  instances  where  the  non-user  has 
continued  so  long,  and  private  rights  have  grown  up  of  such  a 
nature,  as  to  amount  to  an  equitahle  estoppel,  or  an  estoppel  in 
pais,  on  the  public,  which  the  courts  will  enforce  upon  principles 
of  justice ;  but  such  cases  are  exceptional  in  their  character,  and 
it  would  perhaps  be  going  too  far  to  say  that  the  courts  have  dis- 
tinctly established  such  a  principle.^  The  state  of  the  law,  aside 
from  statutory  enactment,  can  best  be  exhibited  by  referring  to 
the  leading  adjudications. 

§  668.  (529)  The  doctrine  is  well  understood,  that  to  the  sov- 
ereign power,  the  maxim,  "  Nullum  tempus  oecurrit  regi^''  applies. 


i  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
387,  18G8  ;  distinguished  from  Warren  v. 
Lyons,  22  Iowa,  351.  Upon  tlie  discon- 
tinuance of  an  easement  in  a  public  liigii- 
way,  the  freehold,  or  soil,  in  general, 
reverts  to  the  owner  of  the  land.  Harris 
V.  Elliott,  10  Pet.  (U.  S.)  26,  1836.  As  to 
streets  in  town.  Barclay  v.  Howell's 
Lessee,  6  Pet.  498,  513,  /)er  McLean,  J. ; 
Hyde  Park  v.  Borden,  94  III.  26  ;  ante,  sec. 
653.  The  legislature  may,  without  pro- 
viding for  compensation  to  adjoining 
owners,  provide  for  closing  one  public 
way  to  their  property  if  another  way  is 
left  open.  Coster  v.  New  York,  43  N.  Y. 
399;  Kellinger  v.  Street  Kailroad,  50  N. 
Y.  206 ;  Fearing  v.  Irwin,  55  N.  Y.  486, 
1874.  The  municipal  authorities  of  a 
city  cannot  vacate  a  street  without  the 
consent  of  the  legislature.  Pollock  v.  S. 
F.  Orphan  Asylum,  48  Cal.  490,  1874.  It 
is  for  the  common  council,  and  not  the 
courts,  to  decide  on  the  expediency  of 
vacating  a  street  or  alley  of  a  city. 
Wlion  a  petition  is  presented  to  the  com- 
mon council  for  the  vacation  of  a  street 
or  alley,  or  a  part  thereof,  and  a  remon- 
strance is  filed  against  such  vacation,  it 


was  held  construing  the  legislation  in- 
volved, that  the  council  had  no  power  to 
order  the  street  or  alley  to  be  vacated, 
unless  the  remonstrance  be  withdrawn,  or 
two  thirds  of  all  the  owners  of  real  estate 
of  such  city  petition  therefor.  An  injunc- 
tion lies  to  prevent  the  common  council 
from  enforcing  an  illegal  order  made  by 
it  for  vacating  a  street.  Spiegel  v.  Gans- 
berg,  44  Ind.  418,  1873.  Where  the  orig- 
inal owner  has  sold  the  adjoining  lot,  the 
land  embraced  in  the  street  subsequently 
vacated  does  not,  in  Iowa,  revert  to  him. 
Day  V.  Schroeder,  46  Iowa,  546, 1877.  But 
see  ante,  sec.  653,  note. 

2  Lane  v.  Kennedy,  13  Ohio  St.  42,  49, 
1861,  per  Peck,  J. ;  3  Kent  Com.  451,  note, 
where  Chancellor  Kent,  noticing  the  case 
of  New  Orleans  v.  United  States,  10  Pet. 
662,  suggests  that  there  may  be  such  non- 
user  by  the  public,  and  such  adverse 
claims  by  the  original  owner,  as  may, 
in  time,  bar  the  public ;  "  for  in  this 
country,"  he  adds,  "  time  may  [by  legis- 
lation] create  a  bar  to  the  sovereign's 
right."  I)e  Vaux  v.  Detroit,  Harring. 
Ch.  (Mich.)  98,  the  text  approved- 
Brooks  V.  Riding,  46  Ind.  15,  1874. 


§  0G8.] 


STREETS. 


667 


and  that  the  United  States  and  the  several  states  are  not,  with- 
out express  words,  bound  by  statutes  of  hniitation.^  Although 
niiinici|)ul  corporations  are  considered  as  puhHc  agencies,  exer- 
cising, iu  behalf  of  the  state,  public  duties,  there  are  many  cases 
which  hold  that  such  corporations  are  not  exempt  from  tlie  opera- 
tion of  limitation  statutes,  but  that  sucli  statutes,  at  least  as  re- 
spects all  real  and  personal  actions,  run  in  favor  of  and  against 
tliese  corporations  in  the  same  manner  and  to  the  same  extent  as 
against  natural  persons.^ 


1  United  States  v.  Hoar,  2  Mason  C. 
C.  R.  134;  Jolinson  v.  Irwin,  3  Serg.  & 
Rawle  (I'a.),  291;  Lessee  v.  Saunders,  1 
Bay  (Soulli  Car.),  30;  People  i'.  Gilbert, 
18  Johns.  (N.  Y.)  227;  United  States  v. 
Kirkpatrick,  9  Wiieat.  (U.  S.)  735;  An- 
geli  on  Limitations,  3G  ;  ante,  sec.  502, 
note.  A  state  statute  cannot  bar  the 
United  States,  nor  can  laclies  be  im- 
puted to  tiie  United  States.  U.  S.  v. 
Thompson,  98  U.  S.  487,  1878. 

^  Lessee,  etc.  of  Cincinnati  i'.  First 
Presbyterian  Churcli,  8  Ohio,  208,  1838. 
In  this  case  tiie  question  was  most  thor- 
oughly argued  and  examined  by  able 
lawyers,  and  no  cases  precisely  in  point 
as  to  municipal  corporations  were  pro- 
duced. The  doctrine  of  the  text  was 
distinctly  decided,  and  was  adhered  to 
and  applied  in  the  more  recent  case  of 
Cincinnati  v.  Evans,  5  Ohio  St.  594,  1855. 
As  a  result  of  this  doctrine,  these  cases 
hold  that  notorious  and  uninterrupted 
possession  by  a  private  individual  or  pri- 
vate corporation,  under  a  claim  of  right 
of  land  dedicated  to  a  city  for  public 
squares  or  streets  for  the  period  of  the 
statutes  of  limitations,  will  bar  the  city 
of  the  claim  to  its  use.  In  Lane  v.  Ken- 
nedy, 13  Ohio  St.  42,  1861,  the  prior 
c:ises  in  that  state  are  noticed,  and  it  was 
held  that  a  partial  encroachment,  by  a 
fence  of  a  surveyed  higliway,  was  not 
necessarily  adverse  to  the  public  nor 
inconsistent  with  the  easement  of  the 
public,  the  court,  by  Peck,  J.,  observing 
tliat  the  case  was  distinguishable  from 
Cincinnati  v.  Evans,  5  Ohio  St.  594,  and 
the  principle  was  adopted  that  where 
the  circumstances  surrounding  the  pos- 
session are  entirely  reconcilable  with  a 
continued  recognition  of  the  ultimate 
right  of  the  public,  the  possession   is  not 


adverse.  Referring  to  Cincinnati  i-.  Ev- 
ans, supra,  in  which  there  was  an  en- 
croachment of  a  permanent  character  on 
the  street,  the  learneil  judge  just  named 
observed  :  "  That  ca.-e  was,  in  this  view 
of  it,  rightly  determined  ;  but  it  might, 
with  equal  if  not  greater  propriety,  have 
been  placed  [not  upon  the  statute  of  lim- 
itations, but]  upon  the  ground  of  an 
estoppel  in  pais,  on  the  part  of  the  city 
authorities,  the  building  having  been 
located  by  the  city  surveyor  upon  the 
lines  previously  estaUis/ud  and  built  upon." 
See  Jersey  City  v.  State,  1  Vroora 
(30  N.  J.  L.),  421,  18G3  ;  Cross  v.  Morris- 
town,  18  N.  J.  Eq.  305,  18t37 ;  Evans  v. 
Erie  County,  GO  Pa.  St.  222.  In  the 
same  state  it  has  been  still  more  recently 
decided  that  the  use,  by  a  gas  company, 
of  the  streets  of  a  city  for  twenty  years 
does  not  bar  an  inquiry  by  the  state  into 
the  rightfulness  of  the  use.  State  v. 
Cincinnati  Gas  Company,  18  Ohio  St. 
268,  1808.  See,  also,  Philadelphia  v. 
Railroad  Company,  58  Pa.  St.  253.  On 
the  general  subject  of  the  application 
of  the  statute  of  limitations  to  municipal 
corporations,  see,  also,  Galveston  v.  Me- 
nard, 23  Texas,  349,  408,  1859;  School 
Directors  v.  Gocrges  (ejectment)  50  ^lo. 
194,  1872  ;  Abernethy  v.  Dennis,  49  Mo. 
4r>8;  Baker  v.  Johnson,  33  Iowa,  151, 
1871  ;  Rowan's  Executors  i'.  Portland,  8 
B.  Mon.  (Ky.)  259;  Alves  i".  Henderson, 
10  B.  Mon.'  (Ky.)  151,  171,  1855;  Dud- 
ley r.  Frankfort.  12  B.  Mon.  (Ky.)  610, 
617  ;  Newport  i-.  Taylor,  16  B.  Mon.  (Ky.) 
699,  800 ;  Paine  v.  Commissioners,  etc., 
Wright's  (Oliio)  Rep.  417  ;  Kelly's  Lessee 
i^.  Greenfield,  2  liar.  &  McHen.  (Md.) 
132,  137 ;  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  137.  And  see 
Judge  Slorer's  argument,  8  Ohio,  304  ;  St 
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§  660.  (530)  It  will  be  seen,  on  examination,  that  quite  a  num- 
ber of  the  cases  cited  in  the  last  note  declare  that  the  public  may 
even  lose  their  right  to  streets  and  public  places  by  long-con- 
tinued adverse  occupation  by  private  individuals.  But,  on  the 
other  hand,  it  has  been  repeatedly  held  by  the  Supreme  Court  of 
Pennsylvania  ''  that  the  lapse  of  time  furnishes  no  defence  for 
an  encroachment  on  a  public  right,"  such  as  an  obstruction  on  a 
street  or  a  public  square.  The  view  of  the  court  is,  in  substance, 
this :  Streets  and  public  squares  are  dedicated  or  acquired  for  the 
'public  use,  and  not  alone  for  that  of  the  people  of  the  city,  the 
corporation  being  the  mere  trustee  for  the  public ;  that  erections 
by  private  persons,  on  property  thus  dedicated  or  acquired,  can- 
not be  authorized  by  the  original  proprietor,  nor  by  the  city  cor- 
poration, and  can  be  authorized  only  by  act  of  the  legislature  ; 
that  unauthorized  obstructions  and  erections  thereon  are  public 
nuisances,  and  may  be  prosecuted  by  indictment  or  other  pro- 
ceedings on  behalf  of  the  public,  and  that  no  length  of  time, 
unless  there  be  a  limit  bt/  statute,  will  legalize  a  public  nuisance, 
or  bar  the  right  of  the  public  to  proceed  by  indictment  to  abate 


Cliarles  v.  Powell,  22  Mo.  525,  1856; 
Armstrong  v.  Dalton,  4  Dev.  (North  Car.) 
668,  1834  ;  Pella  v.  Sciiolte,  24  Iowa,  283 ; 
Bowen  v.  Team,  6  Rich.  (Soutli  Car.) 
Law,  298;  Clemens  v.  Anderson  ("  swamp- 
lands") 46  Miss.  581,  1872  ;  State  v.  Pet- 
tis, 7  Rich.  (So.  Car.)  390;  Barnwell  v. 
McGrath,  McMuUen  (South  Car.),  174; 
County  V.  Brinthall,  29  Pa.  St.  38  ;  ante, 
sees.  487  n.  504  n.  562  n. ;  Magee  v. 
Commonwealth,  46  Pa.  St.  858,  where 
the  statute  of  limitations  was  held  not 
applicable  to  assessments  for  local  im- 
provements. But  see  Evans  v.  Erie 
County,  GG  Pa.  St.  222.  In  loiva  recov- 
ery by  municipal  corporations  for  taxes 
becoming  delinquent  more  than  five 
years  before  the  commencement  of  the 
action  is  barred  by  the  statute  of  limita- 
tions. When  a  city  lays  aside  its  sov- 
ereignty, and  places  itself  in  the  position 
of  a  contracting  power,  it  subjects  itself 
to  tlie  laws  controlling  the  natural  person. 
Burlington  v.  Railroad  Co.,  41  Iowa,  134, 
1875.  Tlie  Missouri  statute  of  limitations 
respecting  a  "  liability  created  by  statute  " 
applies  to  an  action  by  a  city  corporation 
to  recover  a  special  tax  assessed  against 
property  for  a  street  improvement;  and 


as  by  express  provision  of  the  statute  its 
limitations  apply  to  actions  brouglit  in 
the  name  of  the  state  or  for  its  benefit, 
the  statute,  as  it  would  clearly  run 
against  the  state,  runs  equally,  in  the 
absence  of  special  provision  to  the  con- 
trary, against  the  public  and  municipal 
corporations  of  the  state.  St.  Louis  v. 
Newman,  45  Mo.  138,  1869.  The  statute 
of  limitations  does  not,  in  any  event, 
begin  to  run  against  the  inhabitants  of  a 
town  until  they  are  incorporated,  and 
thus  capacitated  to  sue.  Reilly  v.  Cliou- 
quette,  18  Mo.  220,  1853 ;  Sims  v.  Chat- 
tanooga, 1  Lea  (Tenn.),  694,  approving 
text. 

A  city  permitting  a  street  which  had 
not  been  opened  to  be  partially  en- 
closed or  occupied  for  sixteen  years  by 
the  owner  of  abutting  property  would 
not  be  estopped  to  assert  its  ownership  in 
the  land  enclosed.  Solberg  v.  Decorah,  41 
Iowa,  501, 1875.  But  when  a  city  lias  per- 
mitted a  party,  under  a  claim  of  right,  to 
occupy  for  thirty  years  land  granted  to 
it  for  a  street,  it  will  be  presumed  to  have 
abandoned  its  right  thereto.  Simplot  v. 
Dubuque,  49  Iowa,  630. 
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it,  and  that,  in  the  absence  of  a  grant  shown  from  a  competent 
source,  no  presumption  from  mere  hipse  of  time  can  be  made  to 
support  a  nuisance  which  is  an  encroachment  on  the  public  right. 
In  one  case  Mr.  Justice  Serfjeant  well  observes :  "  These  princi- 
ples pervade  the  laws  of  the  most  enlightened  nations,  as  well  as 
our  own  code,  and  are  essential  to  the  protection  of  public  rights, 
which  would  be  gradually  frittered  away  if  the  want  of  complaint 
or  prosecution  gave  the  party  a  right.  Individuals  may  reason- 
ably be  held  to  a  limited  period  to  enforce  their  rights  against 
adverse  occupants,  because  they  have  an '  interest  suflScient  to 
make  them  vigilant.  But  in  public  rights  of  property,  each  indi- 
vidual feels  but  a  slight  interest,  and  rather  tolerates  even  a 
manifest  encroachment  than  seeks  a  dispute  to  set  it  right."  ^ 


1  Per  Serqeant,  J.,  Commonwealth  v. 
Albiirger,  1  Wliart.  (Pa.)  400,  488;  Sims 
V.  Chattanooga,  1  Lea  (Tenn.),  6'J4,  ap- 
provHig  text.  See,  also,  Commonwealth 
V.  McDonald  (indictment  for  "actual  ob- 
struction," etc.),  10  Scrg.  &  Rawle  (Pa.), 
3'JO,  1827;  Barter  v.  Commonwealth 
(ownership  of  wells  in  streets),  3  Pa. 
(Penrose  &  Watts)  253,  1831.  In  this 
case,  Gibson,  C.  J.,  remarks  :  "  The  title 
of  the  corporation  (of  Lancaster)  to  the 
soil  (of  the  streets)  for  uses  that  conduce 
to  tlie  public  enjoyment  and  convenience, 
is  paramount  and  exclusive  ;  and  no  pri- 
vate occupancy,  for  whatever  time,  and 
whether  adverse  or  by  permission,  can  vest  a 
title  inconsistent  with  it.  The  case  of 
the  Commonwealth  i>.  McDonald,  by 
which  this  salutary  principle  has  been 
conclusively  established,  is  founded  in 
the  purest  reason,  and  fortified  by  the 
strongest  authorities."  •  lb.  250  ;  King  v. 
Sclioenberger  (claim  of  ownership  in  pub- 
lic square),  2  Watts  (Pa.),  23,  1833.  As 
to  title  by  adverse  possession,  compare 
with  remarks  of  Gibson,  C.  J.,  above 
quoted.  Connnonwealth  v.  Alburger  (in- 
dictment for  erecting  church  in  Franklin 
Square.  Piiiladelphia),  1  Whart.  (Pa.) 
4tjy,  183G  ;  Penny  Pot  Landing  Case,  10 
Pa.  St.  79,  94,  citing  and  reaffirming  the 
foregoing  cases  ;  Philadelphia  v.  Railroad 
Co.,  58  Pa.  St.  253.  It  is  a  fair  deduction 
from  the  foregoing  cases,  that  a  prescrip- 
tive right  to  maintain  an  encroachment 
upon  the  jjublic  streets  or  squares  cannot 
be  set  up  as  against  the  public,  and  that, 


as  against  the  public,  a  title  by  adverse 
possession  cannot  be  acquired  by  individ- 
uals. The  above-cited  cases  in  Penns'/l- 
vania  approved  in  Burbank  v.  Fay,  05  N. 
Y.  57,  71,  1875.  As  to  private  rights,  the 
statute  of  limitations  runs,  in  Pennsijl- 
vnnia,  against  municipal  corporations. 
Evans  v.  Erie  County,  06  Pa.  St.  222. 
This  case  holds  that  as  respects  real  prop- 
erty owned  by  a  municipal  corporation, 
the  statute  of  limitation  applies  the  same 
as  against  other  owners  of  private 
property. 

The  doctrine  that  a  right  to  a  portion 
of  a  public  street  may  be  acquired  as 
against  the  public  by  prescription  or  ad- 
verse possession,  was  rejected,  and  char- 
acterized "  eminently  disastrous  to  the 
public  interests,"  by  Whelpley,  J.,  in  Jer- 
sey City  «.  Morris  Canal  Co.,  1  Beasl.  (N. 
J.)  547,  561,  denying  the  correctness  of 
Knight  V.  Ileaton,  22  Vt.  480,  and  similar 
cases,  which  hold  that  the  enclosure  and 
occupation  of  lands  within  the  limits  of 
a  highway  for  twenty  years,  under  a  claim 
of  right,  makes  title  in  tiie  occupier  by 
prescription  as  against  the  public.  Smith 
V.  State,  3  Zabr.  Y-^3  N.  J.  L.)  712,  1852. 
In  Manko  v.  Chanibersberg,  10  C.  E. 
Green  (25  N.  J.  Eq.),  1C8,  the  court  re- 
fused unilerthe  circumstances  to  dissolve 
injunction  torcstrain  the  municipal  autlior- 
itios  from  removing  a  building  alleged  to 
encroach  on  the  street  on  which  it  had  been 
erected  under  a  claim  of  right  on  a  line 
on  which  for  thirteen  years  numerous 
other  houses  had  been  built.     It  was  held 
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§  670.  (531)  In  Louisiana^  also,  it  is  considered,  that  streets, 
levees,  commons,  or  public  grounds,  etc.,  are  lands  which  are  out 
of  commerce,  incapable  of  being  alienated,  and  must  ever  remain 
free  to  the  public.  It  is,  therefore,  held,  that  no  silence  or  length 
of  time  can  deprive  a  public  corporation  of  its  power  over  public 
places ;  that  its  inaction  may  give  an  occupier  an  estate  at  suffer- 
ance, but  nothing  more ;  and  that  inasmuch  as  such  property  is 
not  susceptible  of  alienation  by  the  corporation,  no  prescriptive 
adverse  right  thereto  can  be  acquired,  since  prescription  presup- 
poses a  title  fairly  acquired,  but  not  now  capable  of  proof.^ 


in  Simmons  v.  Cornell,  1  Rh.  Is.  510,  that 
no  adverse  possession  and  use  of  a  portion 
of  a  higliway  by  individuals,  however 
long,  would  give  a  title  as  against  the 
state  or  the  public,  as  the  statute  of  limi- 
tations does  not  run  against  them,  because 
the  adverse  claim  could  never  have  had  a 
legal  commencement.  Butsee  Beardslee 
V.  French,  7  Conn.  125,  where  an  entire 
non-user  for  ninety  years  of  the  whole 
way,  and  an  exclusive  possession  by  an 
individual,  was  held  to  extinguish  the 
right  of  tiie  public.  Litchfield  v.  Wilmot, 
2  Root  (Conn.),  288.  A  street  was  dedi- 
cated eighty  feet  in  width,  and  subse- 
quently, under  proceedings  void  in  law, 
twenty  feet  were  vacated,  leaving  the 
street  sixty  feet  wide,  to  which  width 
only  did  the  municipal  authorities  work 
it,  and  adjacent  lot  owners  improved  with 
reference  to  its  being  a  sixty-feet  street. 
It  was  the  opinion  of  the  chief  justice 
that  the  city,  acting  under  the  mistake 
of  supposing  the  proceedings  to  vacate  to 
be  binding  upon  it,  was  not  thereby  es- 
topped to  insist  that  tlie  street  was  eiglity 
feet  wide.  Jersey  City  c.  State,  1  Vroom 
(30  N.  J.  L.),  521,  1863  ;  Cross  v.  Morris- 
town,  18  N.  J.  Eq.  305,  1807.  The  reader 
will  find  a  review  of  some  of  the 
more  important  decisions  on  the  subject 
of  prescriptive  rights  as  against  the  pub- 
lic, in  the  able  and  learned  opinion  of  Mr. 
Commissioner  iJwiijht  in  Burbank  v.  Fay, 
65  N.  Y.  57,  1875.  The  conclusions  ar- 
rived at  are  that,  as  tlie  tlieory  of  prescrip- 
tion rests  upon  a  supposed  grant,  no 
grant  can  bo  presume<l  wiiere  the  grant 
would  be  unlawful  or  in  violation  of  law, 
and  that  no  length  of  user  can  confer  a 
right  contrary  to  the  provisions  of  a  stat- 


ute. "  Where  no  express  grant  can  be 
allowed  the  law  will  not  resort  to  the  fic- 
tion of  an  implied  grant  so  as  to  create  a 
prescriptive  right.  If  it  would,  the  whole 
policy  of  the  prohibitory  statute  miglit 
be  subverted  by  the  supineness  or  wilful 
frauds  of  public  officers.  This  doctrine  is 
clearly  maintained  by  the  following  au- 
thorities :  Staffordshire  Canal  Nav.  v. 
Propr.  Birmingham  Nav.,  Law  Rep.  1 
E.  &  I.  Appeals,  254,  1866;  Roclidale 
Canal  Co.  v.  Kadcliffe,  18  Q.  B.  287  ; 
Elwell  I'.  Prop.  Birmingliani  Canal  Nav., 
8  H.  of  Lords  Cases,  812;  Grand  Surrey 
Canal  Co.  v.  Hall,  1  M.  &  G.  392." 

Mr.  Digby  maintains  with  force  and 
apparent  correctness,  that  tiie  doctrine  of 
the  English  law,  that  all  proscriptive  rights 
must  be  such  as  could  have  originated  in 
a  valid  grant,  has  arisen  from  false  his- 
torical notions,  and  is  in  reality  a  legal 
fiction.  Digby  Hist.  Law  of  Real  Prop, 
ch.  iii.  sec.  2,  note,  p.  156. 

The  constant  and  exclusive  use  by  a 
railroad  company  of  part  of  a  street  of  a 
town,  as  and  for  a  right  of  wan,  cannot  in 
any  time  ripen  into  an  absolute  ownership 
of  such  part.  I.,  P.,  &  C.  R.  R.  Co.  i-. 
Ross,  47  Ind.  25,  1874. 

1  New  Orleans  v.  Magnon,  4  Martin 
(La.),  2,  1815;  s.  p.  Mayor,  etc.  v.  Maggi- 
oli,  4  La.  An.  73,  1849.  Text  cited  and 
approved ;  Sims  v.  Ciiattanooga,  1  Lea 
(Tenn.),  694;  Ingram  v.  Police  Jury,  20 
La.  An.  226,  1868.  It  may  be  observed 
that  in  neither  of  these  cases  did  the  de- 
fendants show  a  state  of  facts  of  which 
adverse  possession  could  be  fairly  predi- 
cated, or  a  right  or  title  fairly  acquired. 
See,  also,  Delabigarre  v.  Second  Munici- 
pality, 3  La.  An.  230,  237;  Shreveport  v. 
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§  G71.  (;>'j2)  In  Illinois^  wliore  the  statute  of  limitations  pro- 
tects an  actual  possession  of  lands,  under  a  hona  fide  claim  or  color 
of  title,  lor  seven  years,  to  the  extent  and  according  to  the  pur- 
port of  the  possessor's  ])aper  title,  it  is  held  that  this  statute  does 
not  apply  to  a  suit  brought  by  a  municipal  corporation  to  recover 
possession  of  property  which  was  dedicated  to  it  for  the  use  of  the 
public,  since  the  corporation  has  no  power  to  alien  or  dispose  of 
the  property,  and  hence  there  could  be  no  paper  title  to  be  pro- 
tected such  as  the  statute  contemplated.  Whether  an  adverse 
possession  for  twenty  years  would  defeat  an  action  by  the  cor- 
poration, no  opinion  was  given. ^ 

As  an  incorporated  town  or  city  holds  the  title  to  its  streets 
and  alleys  for  the  use  of  the  public,  and  has  no  rightful  authority 
to  grant  the  streets  for  any  purpose  inconsistent  with  the  public 
use,  it  follows  that  an  individual  cannot  acquire  a  prescriptive 
right  therein  for  any  private  use.^ 

§  672.  In  Georgia  the  principle  that  the  owner  of  a  Iniilding 
erected  on  the  line  of  his  lot  may,  by  lapse  of  time,  acquire  a 
prescriptive  right  to  the  lateral  support  of  the  adjacent  soil  does 
not  exist,  especially  against  a  public  or  municipal  corporation  in 
respect  of  its  streets."^ 

§  673.  It  is  said  in  a  recent  case  that  "  the  reason  sometimes 
assigned  why  no  laches  shall  be  imputed  to  the  king,  is  that  he 
is  continually  busied  for  the  public  good  and  has  not  leisure  to 

Walpole,  22  La.  An.  520,  1870.     Acts  of  Commissioners  v.  Taylor,  2  Bay  (South 

city  autliorities,  in  ignorance  of  its  rigiits,  Car.)  382  ;  Galveston  v.  Menard,  23  Tcx- 

and  prejudicial  to   tliose  rights   with  re-  as,  349 ;  Onstott  r.  Murray,  22  Iowa,  457 ; 

spect  to    streets  and    commons,  are    not  ^IcFarlane   v.    Kerr,    10   Bosw.    (N.    Y.) 

binding  upon  the  corporation.     Lewis  t'.  249  ;  Kellogg  r.  Tliompson,  6(5  N.  Y.  88, 

San  Antonio  (Exidos  grant  for  pasturage,  1876  ;  Litchfieltl  c.Wilmot,  2  Root  (Conn), 

etc.),  7  Texas,  288,  1851;  New  Orleans  288;   State?-.  Pettis,  7  Rich.  (South  Car.) 

V.  United  States,  10   Pet.  734 ;  Parish  of  Law,  390 ;  Memphis  v.  Lenore,  G  Coldw. 

Plaquemines   i'.    Foulhouze,  30   La.   An.  (Tenn.)  412;    Bowen   v.   Team,  6   Rich. 

Pet.  1,  approving  text.  298;    Pella    v.    Scholte,    24    Iowa.   283; 

As   to   title  against  the    public,  or  a  Brooks  v.  Riding,  4G  Ind.  19,  1874. 
mimicipal  corporation,  by  adri'rae  pnssps-  i  Alton  v.  Illinois  Transportation  Co., 

sion,   see,  further,  1   Domat,  492 ;    Hen-  12  111.  GO.    Approved,  Cliicago  v.  Wright, 

shaw  I'.   Hunting,   1  Gray  (Mass.),  203;  09  111.327,1873;  Turney  r.  Cliamberlain 

Jersey  City  v.  Morris  Canal  Co.,  1  Beasl.  (as  to  adverse   jiossessiou),   15    111.    271. 

(N.J.)  547;  Manko  r.  Ciiamhersberg,  10  Text    approved,  Sims  i'.  Chattanooga,  2 

C.  E.  Green  (25  N.  J.  Eq.),  108;  P^x  v.  Lea  (Tenn.),  694. 
Hart,  11  Ohio,  414;  Rowan's  Executors  -  Quincy  v.  Jones,  76  111.  231,  1875. 

V.  P(n-llaiHl.  8  B.  Mon.  (Ky.)  232,  259;  s  Mitchell  v.  Rome,  49  Ga.  19,  1873. 
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assert  his  right  within  the  period  limited  to  subjects.  A  better 
reason  is  the  great  public  policy  of  preserving  public  rights  and 
property  from  damage  and  loss  through  the  negligence  of  public 
officers.  This  reason  certainly  is  equally  if  not  more  cogent  in 
a  representative  government  where  the  power  of  the  people  is 
delegated  to  others,  and  must  be  exercised  by  them  if  exercised 
at  all ;  and  accordingly  the  principle  is  held  to  have  been  trans- 
ferred to  the  sovereign  people  of  this  country  when  they  suc- 
ceeded to  the  rights  of  the  king  of  Great  Britain  and  formed 
independent  governments  within  the  respective  states.  This 
principle  we  approve,  and  regard  the  exemption  from  the  effect 
of  limitation  statutes  as  essential  to  the  well-being  of  the  gov- 
ernment of  the  states  ;  but  this  exemption  belongs  and  apper- 
tains to  sovereignty  alone.  The  reason  for  it  is  very  apparent,- 
if  the  statutes  of  limitation  would  run  against  the  state,  her 
public  lands,  if  she  had- any,  would  be  liable  to  be  taken  posses- 
sion of  by  squatters,  who  would  hold  them  for  the  time  re- 
quired by  the  statute  and  defy  the  state ;  and  the  state  in  that 
portion  being  sparsely  populated,  there  would  be  few  or  none  to 
complain,  as  it  would  be  the  cheapest  way  to  obtain  lands  from 
the  state.  The  highways  of  the  state  would  be  liable  to  be  im- 
paired or  destroyed  by  encroachments,  and  the  country  not  being 
thickly  settled,  and  the  neighbors  all  acquainted  with  each  other, 
and  the  state  officers  being  remote  from  these  highways,  there 
would  perhaps  be  little  complaint.  But  in  a  city  or  town,  where 
so  many  people  are  to  suffer  inconveniences  by  such  encroach- 
ments, and  the  officers  of  the  city  or  town  are  on  the  spot,  such 
encroachments  are  not  apt  to  be  tolerated  for  a  long  period,  and 
they  would  be  less  likely  to  be  tolerated  if  it  was  known  that  an 
uninterrupted  possession  of  a  street,  alley,  or  square  would,  in  a 
certain  number  of  years,  give  title  to  the  occupier."  ^ 

§  674.  In  the  same  case  it  is  also  said  that  the  courts  of  Pennsyl- 
vania^ New  Jersey^  Rhode  Island,  and  Louisiana  have  held  that  the 
maxim  Nullum  temjjus  occurrit  regi  is  not  restricted  in  its  applica- 
tion to  sovereignty,  but  that  it  applies  to  municipal  corporations 
as  trustees  of  the  rights  of  the  public.^     On  the  other  hand,  the 

1  Wheeling  v.  Campbell,  12  W.  Va.  86.  I.  519  ;    City  of  Philadelphia  v.  Phil.  & 

2  lb.;  Crossu.  Mayor,  etc.,  18  N.J.  Eq.  Read.  R.  R.,  58  Penn.  ii63;  Com.  u.  Mc- 
311;  Jersey  City  v.  State,  1  Vroom  (30  Donald,  16  S.  &  R.  (Pa.)  401;  Rung  v. 
N.  J.  L.),  521;  Simmons  v.  Cornell,  1  R.  Shoenberger,  2  Watts  (Pa.),  23;   Mayor, 
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courts  of  Vermont,  3Iassachiisetts,  New  York,  Connecticut,  Mary- 
land, Virginia,  North  Carolina,  South  Carolina,  Mississippi,  Texas, 
Missouri,  Kentucky,  Ohio,  Illinois,  and  Iowa  have  restricted  the 
application  of  tlie  maxim  to  sovereignty  alone,  and  most  of  them 
have  held  in  cases  requiring  the  decision  that  municipal  corpora- 
tions, like  natural  persons,  are  subject  to  the  statutes  of  limitation. ^ 
In  Virginia,  the  maxim  Nullum  tempus  occur rit  regi  applies  to 
sovereignty  .2 

§  675.  (533)  Upon  consideration,  it  will,  perhaps,  appear  that 
the  following  view  is  correct:  Municipal  corporations,  as  we  have 
seen,  have,  in  some  respects,  a  double  character,  —  one  public,  the 
other  (by  way  of  distinction)  private.  As  respects  property  not 
held  for  public  use,  or  upon  public  trusts,  and  as  respects  con- 
tracts and  rights  of  a  private  nature,  there  is  no  reason  why  such 
corporations  should  not  fall  within  limitation  statutes,  and  be 
affected  by  them.  For  example,  in  an  action  on  contract  or  for 
tort,  a  municipal  corporation  may  plead  or  have  pleaded  against 
it  the  statute  of  limitations.^  But  such  a  corporation  does  not 
own  and  cannot  alien  public  streets  or  places,  and  no  laches  on 
its  part  or  on  that  of  its  officers  can  defeat  the  right  of  the  public 
thereto ;  yet  there  may  grow  up,  in  consequence,  private  rights  of 
more  persuasive  force  in  the  particular  case  than  those  of  the 
public.  It  will,  perhaps,  be  found,  that  cases  will  arise  of  such  a 
character  that  justice  requires  that  an  equitable  estoppel  shall  be 

etc.  V.  Morris  Canal  &  Banking  Co.,  1  i'.  Evans,  5  Oliio  St.  594 ;  Lake  v.  Ken- 
Beas  (N.  J.),  5G1;  Mayor  v.  Magner,  4  nedy,  13  Ohio  St.  42;  City  of  Peoria  v. 
Mart.  (La.)  \.  Johnston,  56  III.  45;  Ch.  R.  I.  &  P.  R.  R. 
1  Wheeling  y.  Campbell,  s«/)ra .-  Kelly's  i'.  City  of  Jolict.  79  111.  40;  City  of  Rich- 
Lessee  V.  Greenfield,  2  Har.  &  M.  (Md.)  mond  v.  Poe,  24  Gratt.  (Va.)  149;  City 
138;  Knight  i'.  Heaton,  22  Vt.  481 ;  Vanck  of  Pella  v.  Scholte,  24  Iowa,  283  ;  Bur- 
I-'.  Cor.  of  New  York,  4  Johns.  (N.  Y.)  53;  lington  v.  Railroad  Co.,  41  Iowa,  134, 
Inhabitants  of  Litchfield  v.  Wilmot,2  Root  1875. 

( Conn.), 288;  Armstrong  I'.  Dalton, 4  Dev.  2  y^evasser   v.    "Washburn,    11    Gratt. 

(N.  C.)  368;  State  v.  Rich,7  Kich.  (South  (Va.)  572. 

Car.)  390;  Bowen  r.  Team,  G  Rich.  (South  ^  Powers  v.  Council  Bluffs,  45  Iowa, 

Car.)  298;  City  of  Galveston  v.  Menard,  652,  1877.     Where  tlie  defendant,  a  city, 

23  Tex.  349;  Rowan's  Exrs.  v.  Town  of  had  constructed  a  ditch  along  a  street  by 

Portland,  8  B.  Mon.  (Ky.)  2.32;  Dudley  plaintiff's  property  in  such  a  negligent 

V.  Trustees  of  Frankfort,  12  B.  Mon.(Ky.)  and  unskilful  manner  that  his  property 

CIO;  Alvin  v.  Town  of  Henderson,  16  B.  was  injured  thereby,  it  was  hdd.  tliat  the 

Mon.  (Ky.)  131;  Clements  v.  Anderson,  right  of  action  was  barred  in  five  years 

40  Miss.  581;  County  of  St.  Charles  v.  from   the  time  when   the   injury  to  the 

Powell,  22  Mo.  525;  School  Directors  v.  property  began.    lb. 
Goergea,  50  Mo.  194 ;  City  of  Cincinnati 
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asserted  even  against  the  public,  but  if  so,  such  cases  will  form  a 
law  unto  themselves,  and  do  not  fall  within  the  legal  operation  of 
limitation  enactments.  The  author  cannot  assent  to  the  doctrine 
that,  as  respects  public  rights,  municipal  corporations  are  within 
ordinary  limitation  statutes.  It  is  unsafe  to  recognize  such  a  prin- 
ciple. But  there  is  no  danger  in  recognizing  the  principle  of  an 
estoppel  in  pais  as  applicable  to  such  cases,  as  this  leaves  the  courts 
to  decide  the  question,  not  by  the  mere  lapse  of  time,  but  by  all 
the  circumstances  of  the  case  to  hold  the  public  estopped  or  not, 
as  right  and  justice  may  require. ^ 

Tlie  Establishment  and  Control  of  Ordinary  Highways  and  Roads 
within  Municipal  Limits. 

§  676.  (534)  Throughout  the  United  States,  township,  county, 
or  other  local  authorities  have  the  general  control  and  super- 
vision over  the  ordinary  public  highways,  while  in  incorporated 
towns  and  cities  this  power,  as  respects  streets,  is  usually  con- 
ferred upon  the  corporate  authorities.  When  the  jurisdiction  and 
power  in  the  one  is  excluded  by  the  charters  of  the  other,  has 
given  rise  to  nice  and  difficult  questions  of  construction,  depend- 
ing upon  the  supposed  intention  of  the  legislature,  to  be  gathered 
from  the  whole  course  of  legislation  on  the  subject  in  the  particu- 

1  Tlie  following  cases  cite  and  approve  and  possession,  the  city  ©r  public  author- 
thetext:  Ciiicago  &  N.  "W.  R.  l\.  Co.  v.  ities  would  undoubtedly  be  estopped  from 
Elgin,  91  111.  2ol ;  Chicago,  R.  I.,  &  P.  disturbing  the  lines  so  practically  estab- 
R.  R.  Co.  V.  Joliet,  79  111.  25 ;  Ramsay  v.  lislied,  although  an  accurate  survey 
Clinton  Co.,  42  111.  2'lb ;  Logan  Co.  i'.  should  show  that  they  were  wrong  ac- 
Lincoln,  81  111.  150;  Leroy  v.  Springfield,  cording  to  the  plat,  and  that  the  lots  as 
81111.114;  Brooks  I'.  Riding,  40  Ind.  15,  occupied  extended  into  the  street  as 
1874,  where  the  svibjcct  is  well  discussed  originally  established.  But  it  does  not 
by  Bnd-irJc,  J.;  Simplot  v.  Dubuque,  49  appear,  in  the  case  under  examination, 
Iowa,  630 ;  Quincy  v.  C,  B.,  &  Q.  R.  R.,  that  the  owners  or  occupants  of  any  other 
92  111.  21  ;  Sims  i'.  Chattanooga,  2  Lea  lot  on  the  line  of  the  street,  upon  which 
(Tenn.),  694.  In  Brooks  v.  Riding,  su-  the  lot  in  question  was  situated,  had  ex- 
prn,  Bnshirk,  J.,  says,  "  Where  the  lines  tended  it  so  as  to  occupy  any  portion  of 
of  a  street  have  been  practically  estab-  the  street.  It  only  appears  that  the  city 
lished  by  the  oc'cupancy  and  improve-  authorities  had  simply  permitted  the  oc- 
ments  of  the  lots  bordering  upon  it,  and  cupant  of  the  lot  in  question  to  occupy  a 
the  city  authorities  have  recognized  the  small  portion  of  the  street  not  then  need- 
correctness  of  the  linos  so  established  by  ed  by  the  public.  In  our  opinion,  the  in- 
permitting  the  owners  to  so  occupy  and  closure  and  occupation  of  the  five  feet  of 
improve  their  property,  and  have  ac-  the  street  by  Brooks  and  those  under 
quiesceil  in  it  for  a  considerable  length  of  whom  he  claims  did  not  destroy  the  rights 
time,  and  to  such  an  extent  that  to  change  of  the  public  in  such  strip  of  ground  and 
the  lines  would  work  great  wrong  to  the  vest  the  title  thereto  in  him  or  those 
owners  and  disturb  long-established  lines  through  whom  he  derived  his  title."    lb. 
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lar  state,  and  with  reference  to  the  particukr  municipality.  A 
few  illustrations,  drawn  fiom  actual  decisions,  may  be  useful ;  and 
first,  of  cases  where  it  has  been  held  that  the  municipal  authority 
was  exclusive  of  the  authority  conferred  upon  other  officers  or 
tribunals  by  the  gcneial  statutes. 

§  G77.  (535)  In  Tennessee  it  was  held,  in  an  early  case,  that 
the  county  court  had  no  power  to  lay  off  roads  through  incorpo- 
rated towns :  Because,  1.  The  act  of  assembly  authorizing  them 
to  lay  off  such  roads  within  a  county  as  they  shall  deem  proper 
does  not  literally  extend  to  streets.  2.  Every  town  supposes  lots 
and  streets,  and  its  erection  into  a  town  by  the  legislature  creates 
a  state  of  private  interest  distinct  from  the  body  of  the  country, 
and  this  should  be  regulated  by  the  townspeople.  3.  The  mag- 
istrates composing  the  county  court  are  from  the  country,  at 
least  most  of  them,  and  consequently  cannot  be  expected  to  know 
the  interest  of  the  corporation,  and  if  they  did  they  might  feel 
inimical  to  it.^  So,  by  statute  in  Texas,  the  counties  had  general 
authority  to  keep  in  repair  the  public  highways  therein,  and  an 
incorporated  town,  by  its  charter,  had  the  right  to  improve  its 
streets  and  alleys ;  and  the  question  arose,  whether  the  county  or 
town  authorities  had  power  to  keep  in  repair  streets  or  highways 
within  the  corporate  limits  of  the  town.     The  court,  to  prevent 

^  Cowan's  Case,  1   Overton    (Tenn.),  where  vehicles  are  numerous,  considered. 

311,  1808.     "A  highway  is  not  a  street,  Jb. 

either  technically  or  in  coniinnn  parlance  ;  A  traveller  on  foot  has  no  right  of  pri- 

60    judicially    settled."     Indianapolis    r.  ority  over  veliicles  in  the  street;   and  it 

Croas,  7  Ind.  9  ;  Lafayette  r.  Jenncrs,  10  was    held   negligence  per  se   for   such   a 

11).  74,  79.    But  a  street  is  of  course  a  traveller   to   attempt   to   cross   a   public 

highway,  in  the  sense  that  it  is  free  for  tlioroughfare  ahead  of  approaching  vehi- 

every  person  to  use  it  for  the  purpose  of  cles  which  he  saw,  upon   nice  "calcula- 

travel,  conforming,  of  course,  to  all  proj)-  tions"  of   the  chances  of  injury,  which 

er  police  regulations  ;  and  tlic   right  of  turned  out  to  be  mistaken  calculations, 

passage  is  one  wliich  the  municipal   au-  Belton  i'.  Baxter,  54  N.  Y.  24.5,  1873  ;  ap- 

thorities  cannot  abridge  or  deny.     Hell  v.  proving  Baker  v.  Savage,  45  N.  Y.  191, 

Foutch,  21  Iowa,  ll'J,  1.31,  18()0;  Barrett  1871. 

I'.  Brooks,  lb.  144  ;  St.  Charles  v.  Nolle,  Public  roads   and   streets  are  distinct 

51  Mo.  122,  1872.  thoroughfares,   managed    and    controlled 

It  is  held  in  New  York  that  footmen  by  distinct  municipal  authorities,  and  a 
and  vehicles  have  each  the  right  of  pas-  statute  pimishing  a  purpresture  of  the  one 
sage  in  conmion  and  neither  any  superior  will  not  be  extended  to  the  other  in  the 
right  of  way  ;  each  is  bound  to  use  due  absence  of  any  words  in  the  statute  show- 
care  to  avoid  being  injured  and  to  avoid  ing  that  such  other  was  intended  to  be 
doing  injury.  Baker  r.  Savage,  45  N.  Y.  included.  Clark  v.  Commonwealth,  14 
191,  1871  ;  post,  sec.  1003,  note.  Bush  (Ky.),  IGG,  1878. 

Duty  of  traveller  upon  street-crossing 

VOL.  n.  9 
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conflict  of  jurisdiction,  held  that  the  town  had  exclusive  control 
of  the  streets  and  highways  therein.^  So  it  is  held,  in  Indiana^ 
that  the  general  statutes  of  the  state  in  relation  to  "public  high- 
ways "  do  not  apply  to  the  streets  and  alleys  of  an  incorporated 
town  or  city.' 

§  678.  (536)  On  the  principle  of  the  foregoing  cases,  it  is  held 
that  a  general  state  law,  authorizing  counties  and  townships  to 
impose  the  burden  of  road  labor  only  on  persons  between  twenty- 
one  and  fifty  years  of  age,  does  not  limit  the  express  charter 
power  of  a  oity  to  impose  such  burden  upon  all  persons  over 
twenty-one  years  of  age,  and  hence  it  may  require  persons 
over  fifty  years  of  age  to  perform  road  labor.^ 

§  679.  (537)  On  the  other  hand,  power,  by  charter,  conferred 
upon  a  city  to  lay  out  new  highways,  and  to  alter,  enlarge,  and 


1  State  r.  Jones,  18  Tex.  874,  1857. 

2  Indianapolis  v.  Croas,  7  Ind.  9,  1855. 
So,  in  New  Jersey,  it  is  held  that  the  gen- 
eral road  acts  of  the  state  do  not  apply  to 
incorporated  pi.aces  having  special  power 
to  regulate  and  improve  streets.  Cross  v. 
Morristown,  18  N.  J.  Eq.  305;  Stater. 
Morristown,  3.3  N.  J.  Law,  57. 

3  Fox  V.  Rockford,  38  111.  451,  1865. 
See  O'Kane  v.  Treat,  25  111.  557,  as  to 
exemption  of  cities  under  charters  from 
road  taxes  levied  by  township  and  county 
authorities.  In  general,  the  jurisdiction 
of  a  city  or  town  over  its  streets  is  ex- 
clusive, as  to  road  labor,  of  the  general 
laws  of  the  state  relating  to  public  or 
county  roads.  lb.  Ottawa  v.  "Walker, 
21  111.  605. 

Road  labor  may  he  constitutionally  im- 
posed by  statute  unless  the  power  of  the 
legislature  be  speci.illy  limited.  Sawyer 
V.  Alton,  3  Scam.  (4  III.)  1.30;  Skinner  i-. 
Hutton,  33  Mo.  244.  See  chapter  on 
Taxation,  post. 

Until  the  town,  the  plat  of  which  is 
recorded,  becomes  incorporated,  the 
streets  are  under  the  control  of  the 
county  authorities,  who  cannot  enlarge 
or  diminish  their  width,  but  may  direct 
how  much  thereof  shall  be  worked  or 
improved.  Waugh  v.  Leech,  28  111.  488, 
1862.   Streets  need  not  be  recorded  in  the 


county  records.  Townsend  r.  Hoyle,  20 
Conn.  1. 

Unless  authorized  by  statute,  a  county 
cannot  use  county  funds  to  aid  in  the 
construction  of  toll  bridges,  or  to  aid  a 
private  individual  in  the  construction  of 
a  free  bridge.  Colton  v.  Hanchett,  13 
111.  615,  1852 ;  Clark  v.  Des  Moines,  19 
Iowa,  198.  In  Iowa,  counties  have  been 
held,  under  the  legislation  of  that  state, 
to  have  power  to  aid  in  the  construction 
of  free  bridges,  erected  with  the  sanction 
of  the  proper  municipal  authorities,  for 
public  use,  upon  public  lines  of  travel, 
within  incorporated  towns  or  cities.  Bell 
V.  Foutch  et  al.,  21  Iowa,  119,  1866  ;  Bar- 
rett V.  Brooks,  21  Iowa,  144 ;  see  ante, 
ch.  xiv. 

Rights  of  city  as  the  purchaser  of  a 
toll  bridge,  and  particularly  as  to  the 
right  to  replace  old  bridge  by  a  new  one. 
Scott  V.  Des  Moines,  34  Iowa,  552. 

As  to  liability  in  Iowa  of  county  for 
defective  bridges  icilhin  city  limits.  Mc- 
CuUom  V.  Blackhawk  County,  21  Iowa, 
409.  A  city  was  held  not  to  be  exempt 
from  liability  in  respect  of  a  defective 
culvert  buHt  by  it  in  one  of  the  streets 
of  the  city  by  reason  of  the  culvert  hav- 
ing been  paid  for  by  money  appropriated 
by  the  rounti/.  Van  Pelt  v.  Davenport,  42 
Iowa,  308,  1875;  s.  c.  20  Am.  Rep.  622; 
post,  ch.  xxiii. 
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extend  liiglnva3''s  within  its  limits,  was  held  not  to  divest,  by 
implication  or  implied  repeal,  the  jurisdiction  of  the  county 
court  over  the  same  subject  given  by  general  statutes.^  So  it  is 
held,  in  Ohio^  that  general  powers  being  conferred  upon  the  com- 
missioners of  the  county  to  lay  out  and  establish  roads  within 
the  limits  of  the  county,  they  are  thereby  authorized,  unless  their 
authority  is  especially  restricted  in  the  acts  of  incorporation,  to 
lay  out  and  establish  county  roads,  whose  termini  are  wholly 
within,  or  which  run  through,  an  incorporated  town  or  city,  — 
these  corporations,  unless  expressly  exempted,  being  subject  to 
the  operation  and  control  of  the  general  laws  of  the  state.^ 

Municipal  Poiver  over  Streets^  and  Their  Uses. 
§  680.  (538)  As  the  highways  of  a  state,  including  streets  in 
cities,  are  under  the  paramount  and  primary  control  of  the  legis- 
lature, and  as  all  municipal  powers  are  derived  from  the  legisla- 
ture, it  follows  that  the  authority  of  municipalities  oVer  streets, 
and  the  uses  to  which  they  may  be  put,  depends  entirely  upon 
their  charters  or  legislative  enactments  applicable  to  them.  It  is 
usual  in  this  country  for  the  legislature  to  confer  upon  municipal 
corporations  very  extensive  powers  in  respect  to  streets  and  pub- 
lic ways  within  their  limits,  and  the  uses  to  which  they  may  be 

1  Norwich  v.  Story,  25  Conn.  44,  1856.  highways    within   the    limits    of  incor- 

Duty  of  repair  held  to  rest  on  the  toim,  porated  towns  and  cities,  see  Pope  v.  Com- 

and  not  the  city,  the  former  heing  made  missioners,  etc.,   12  Rich.  (South   Car.) 

liable   by    statute    and    the   latter    not.  Law,  407;  Sharrett's  Road,  8  Barr  (Pa.), 

Guthrie  v.  New  Haven,  31  Conn.  308.  89  ;  Railroad   v.   Duquesne,   4G   Pa.   St. 

As  to  right  of  city  to  recover  a  street  223;  Road    Case,    14   Serg.     &     Rawle 

from  an  incorporated  turnpike  company  (Pa.),  44"^;  Newville  Road  Case,  8  Watts 

after  the   expiration   of  its  charter,  see  (Pa.),   172;    Road   in    Easton,   3  Rawle 

Turnpike  Co.  t-.  People,  96  U.  S.  03,  1877.  (Pa.),   195;  Road  in  Milton,   40  Pa.   St. 

-  Wells  V.  McLaughlin,  17  Ohio,  99;  300;  Knowles  r.  Muscatine,  20  Iowa,  248  ; 

Batman  v.  Fowler,  Ih.  101,  1848 ;  Swan's  McCulIom  v.  Blackhawk  County,  21  Iowa, 

Oliio  Stat.  796.     Municipal  charter  held  409. 

not  to  divest  county  authorities  of  their  E.xtent  of  municipal  control  over  tum- 

jurisdiction  over  part  of  the  road  lying  pike  road  constructed  in  the  streets  of  a 

within  the  limits  of  the  town.     Baldwin  city.     State  i--.  New  Brunswick,  1  Vroom 

V.  Green,  10  Mo.  410.     Under  the  special  (.30  N.  J.  L.),  395.     See  State  v.  Iloboken, 

act  incorporating  Bennington,  it  was  held  Jb.  225;    Quinn  v.    Paterson,  3   Dutch, 

that  the  trustees  of  the  village  had  not  (N.  J.)  36;  States.  Passaic  County,  lb. 

the  exclusive  authority  to  lay  out  high-  217. 

ways  within  its  limits,  but  that  the  gen-  Power  ove^;)?an^•ro^rf  in  street.     State 

eral  law   upon   the  subject  was  still  ap-  r.   Jersey   City,   2  Dutch.  (N.   J.)   445; 

plicable.     Bennington   v.   Smith,  29   Vt.  McKay  t'.  Plank  Road  Company,  2  Mich. 

(3  Wms.)  254,  1857.  188;  Detroit  i-.  Plank  Road  Company,  12 

Further  as  to  power  of  county  or  town-  Mich.  383.   See  Regina  r.  Cottle,  3  Eng. 

ship  authorities  with  respect  to  roads  and  Law  &  Eq.  474  ;  post,  sec.  723. 
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appropricated.^  This  will  be  illustrated  everywhere  throughout 
the  present  chapter.  The  authority  to  open,  care  for,  regulate, 
and  improve  streets,  taken  in  connection  with  the  other  powers 
usually  granted,  gives  to  municipal  corporations  all  needed  au- 
thority to  keep  the  streets  free  from  obstructions,  and  to  prevent 
improper  use,  and  to  ordain  ordinances  to  this  end.^  Thus,  a 
city,  having  "  the  care,  supervision,  and  control  of  streets,  squares. 


1  This  section,  quoted  by  Hunt,  J.,  and 
its  doctrines  applied  in  Barnes  v.  District 
of  Columbia,  91  U.  S.  540,  1875. 

A  city  holds  its  streets  in  trust  for  the 
public,  and  has  no  power  to  divest  itself 
of  control  thereof.  An  ordinance  setting 
apart  a  street  for  a  pleasure- way,  and 
attempting  to  give  the  park-commission- 
ers control  over  the  same,  is  to  be  re- 
garded as  a  license  to  protect  them  from 
prosecution  for  interfering  with  such 
street,  but  not  as  relieving  the  city  of  its 
duty  to  improve  the  same  as  the  public 
necessity  may  require.  Kreigh  i'.  Chi- 
cago, 86  111.  407. 

-  Philadelphia  v.  Railroad  Co.,  58  Pa. 
St.  253;  Commonwealth  v.  Brooks,  99 
Mass.  4.34;  Dudley  v.  Frankfort,  12  B. 
Mon.  (Ky.)  010,  617;  Linton  v.  Asbury, 
41  Cal.  525 ;  Mercer  v.  Kailroad  Co.,  36 
Pa.  St.  99;  Railroad  Co.  v.  Chenoa,  4.3 
111.  209;  Railroad  Co.  v.  Galena,  40  111. 
344  ;  Terre  Haute  v.  Turner,  36  Ind.  522. 

The  })ower  to  open  vew  streets,  given  in 
a  city  charter,  was  held  to  be  synony- 
mous with  the  power  to  lay  out  and  estab- 
lish streets,  and  not  merely  to  limit  the 
authority  of  the  city  to  opening  streets 
already  existing  on  the  plan  or  plat  of 
the  corporation  and  its  additions.  Han- 
nibal V.  Railroad  Co.,  49  Mo.  480,  1872. 
Under  such  authority  a  city  may  open 
streets  across  the  track  of  e-xisting  rail- 
roads within  the  city  limits.  lb. ;  Han- 
nibal V.  Winchell,  57  Mo.  172,  1873. 
Power  to  "  open  and  extend  streets  "  in- 
cludes power  to  construct.  Sugar  Co.  v. 
Jersey  City,  11  C.  E.  Green  (20  N.  J. 
Eq.),  247.  But  not  to  lay  the  same  out 
longitudinally  over  a  railroad  track.  New 
Jersey,  etc.  Railroad  v.  Long  Branch,  39 
N.  J.  L.  28,  1877.  The  common  council 
of  Detroit  cannot  start  proceedings  to 
open  a  private  alley,  except  on  ap])lica- 
tion  by  responsiijle  and  interested  parties. 
People  V.  Detroit  Judge,  40  Mich.  64. 


Power  to  the  common  council  of  a 
city,  by  the  charter,  to  adopt  ordinances 
"  to  prevent  the  cumberiiicj  of  streets,  side- 
walks," etc.,  in  view  of  the  distinction 
recognized  in  the  charter,  and  which  tiie 
legislation  of  Micliiijan  had  always  made 
between  cumbering  and  obstructing  a 
pubhc  way,  and  encroaching  upon  it,  was 
held  to  refer  to  impediments  to  travel 
placed  in  the  open  street,  and  not  to 
actual  inclosures  of  a  portion  of  the 
street  by  fences,  or  occupation  by  build- 
ings. Grand  Rapids  v.  Hughes,  15  Midi. 
54,  1866.  Power  to  a  city,  by  its  charter, 
to  regulate  the  use  of  streets  and  alleys, 
and  to  prevent  and  remove  obstructions 
from  them,  contemplates  the  preservation 
of  actual  ways  against  nuisances  which 
interfere  witii  their  accustomed  use,  and 
until  they  have  become  actually  open 
obstructions  thereon,  under  a  claim  of 
title  apparent  on  the  face  of  the  prosecu- 
tion, cannot  be  punished  under  an  ordi- 
nance in  the  municipal  tribunal,  but  the 
rights  of  the  parties  must  be  determined 
in  the  public  courts.  Jackson  v.  People, 
9  Mich.  Ill,  1860.  See,  also,  Warwick 
V.  Mayo,  15  Gratt.  528.  Construction  of 
power  to  remove  obstruction.  State  v. 
Jersey  City,  8  Vroom  (37  N.  J.  L.),  348 ; 
State  V.  Jersey  City,  5  Vroom  (.34  N.  J, 
L.),  31.  A  municipal  corporation  may 
cause  surveys  of  streets,  squares,  and  otlier 
public  property  to  be  made,  and  may  em- 
ploy a  surveyor  or  engineer  to  furnish 
copies  of  an  original  map  or  a  new  map 
of  the  city  or  town.  People  v.  Flagg, 
17  N.  Y.  (3  Smith)  584,  1858;  Randall  v. 
Van  Vechten,  19  Johns.  (N.  Y.)  60,  1821 

Municipal  power  to  regulate  strce: 
and  sidewalks  includes  the  power  to  de- 
termine the  width  of  each.  State  v.  Mor- 
ristown,  33  N.  J.  Law,  57,  1868.  Author- 
ized or  lawful  temporary  obstructions,  post, 
sec.  730. 
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and  commons"  within  its  limits,  may,  by  ordinance,  prohibit  the 
appropriation  of  these  to  private  use,  such  as  sales  by  individuals 
at  auction  tliereon,  or  upon  the  sidewalks  or  streets.^ 

§  G81.  (539)  So,  authority  to  erect  and  keep  in  repair  bridges 
and  streets  confers  by  implication  the  power  to  employ  the 
means  necessary  to  that  end,  and  among  these  means  may  be  the 
]>assage  of  an  ordinance  inilicting  a  fine  for  zvilful  or  neglvjent 
injuries  thereto.  Power  tlius  to  protect  the  public  property  of 
the  corporation  could  probably  also  be  derived  from  the  usual 
authority  to  regulate  the  police  of  the  city.^  The  gutters  and 
drains  of  a  city  intended  to  carry  off  surface  ivater  can  be  used 
by  manufacturers  and  others  only  by  the  consent,  express  or 
implied,  of  the  local  government ;  such  use  is  unlawful  if  it  re- 
sult in  a  nuisance,  and  may  be  prohibited  by  the  municipal 
authorities.'^ 

§  682.  (540)  Power  to  make  such  ordinances  "respecting 
streets,  ivagons,  carts,  drays,  etc.,  as  to  the  council  shall  appear 
necessary  for  the  security,  welfare,  and  convenience  of  the  city," 
authorizes  an  ordinance  regulating  the  weight  which  wagons  and 
other  vehicles  employed  in  the  transportation  of  goods,  wares,  or 
produce  of  any  kind  shall  carry  through  the  streets  of  the  city. 
In  thus  holding,  the  court  admitted  that  "  an  ordinance  which 
would  operate  as  a  total  exclusion  of  the  right  of  the  citizen  to 
pass  over  the  streets  of  the  city  with  his  loaded  wagon  and  team 

1  White  y.  Kent,  11  Oliio  St.  550,  I860,  note;    post,   ch.   xxiii.  sec.   1003  et  seq., 

See,  also,  Shelton  v.  Mobile,  30  Ala.  540.  note. 

Power  of  city  to  remove  nuisances  and  "^  Korah  v.  Ottawa,  32  111.  121,   18G3. 

obstructions  on  streets  at  the  expense  of  See  Hooksett  v.  Amoskeag;,  etc.  Co.,  44 

the  party  creating  them.     See,  generally,  N.  II.   105.      As   to  right  of   a  town   to 

Ilawley  v.  Harrall,  11)  Conn.  142.     As   to  maintain  case  against  wrongdoers  for  in- 

power   of   city    highway    surveyor    and  juries  to  the  public  highways  and  bridges; 

street  commissioner  over  sidewalks,  see  right  of  street  officer  to  prevent  injury  to 

Noyes  v.  Ward,  19  Conn.  250,  270;  Clark  street.      Clark  v.  McCarthy,  1  Cal.  453. 

i>.  McCarthy.  1  Cal.  453.     Power  to  pre-  Towns  in  tlie  New  England  States  have 

vent  sidewalks  from  being  obstructed  by  such   interests    in   the    highways   within 

swine.     Commonwealth  v.  Curtis,  9  Allen  their  limits  as  to  enable  them  to  main- 

(Mass.),   266.      Kelation   of  sidewalk   to  tain    case   or   other    suitable    action    for 

street.      See  Index, —  Taxation  and  As-  their    obstruction    (Laconia    >•.    Oilman, 

sessment.      Hart  v.  Brooklyn,  .30  Barb.  55  N.  H.  127,  1875),  or  for  their  destruc- 

220.     An  awning  erected  witiiont  munici-  tion  or  conversion  of  materials.     Troy  v. 

\ii\\  consent  may  be  declared  an  unlawful  Railroad  Co.,  23  N.  H.  83. 

obstruction  of  a  street.     Pedrick  v.  Bai-  ^  Municipality  v.  Gaslight  Co.,  5  La. 

ley,  12  Gray  {Mass  ),  IGl  ;  ante,  sec.  311).  An.  439,  1850 ;  post,  sec.  805,  ch.  xxiii. 


680  MUXICIPAL   CORPOEATIONS.  [CH.  XVIII. 

would  be  unreasonable  and  void,  as  against  common  right ;  but 
the  ordinance  in  question  merely  regulates  the  exercise  and  en- 
joyment of  the  right,  and  is  valid."  ^ 

§  683.  (541)  Public  Nature  of  Streets.  —  Whether  the  fee  of 
the  street  be  in  the  municipality  in  trust  for  the  public  use,  or 
in  the  adjoining  proprietor,  it  is,  in  either  case,  of  the  essence 
of  the  street  that  it  is  public,  and  hence,  as  we  shall  hereafter 
show,  under  the  paramount  control  of  the  legislature  as  the 
representative  of  the  public.  Streets  do  not  belong  to  the  city 
or  town  within  which  they  are  situated,  even  although  acquired 
by  the  exercise  of  the  right  of  eminent  domain,  and  the  damages 
I^aid  out  of  the  corporation  treasury.  The  authority  of  munici- 
palities over  streets  they  derive,  as  they  derive  all  their  other 
powers,  from  the  legislature  —  from  charter  or  statute.^  The 
fundamental  idea  of  a  street  is  not  only  that  it  is  public,  but 
public  for  all  purposes  of  free  and  unobstructed  passage,  which 
is  its  chief  and  primary,  but  by  no  means  sole,  use.^ 

§  684.  On  the  ground  that  a  highway,  when  not  restricted  in 
its  dedication  or  by  statute  to  some  particular  mode  of  use,  is 
open  to  all  suitable  methods ;  that  persons  who  make  use  of  horses 
as  a  means  of  travel  or  traffic  on  the  highways  have  no  superior 
rights  to  those  who  make  use  thereof  in  other  ways ;  and  that 
a  steam-engine  as  a  means  of  locomotion  in  a  highway  is  not 
necessarily  2i.  nuisance,  the  Supreme  Court  of  Michigan  held  that 
the  owner  of  an  engine  used  mainly  for  threshing  grain,  mounted 
on  wheels,  and  moving  along  a  highway  in  the  country  by  means 
of  steam-power,  and  likely  to  frighten  horses,  was  not  absolutely 
liable  for  an  injury  to  a  traveller  on  the  same  highway  caused  by 
his  horse,  though  ordinarily  gentle,  taking  fright  at  the  engine, 
since  in  the  opinion  of  the  court  the  only  ground  of  liability  would 

1  Nagle  V.  Augusta,  5  Ga.  540,  1848.  ^  Barter  v.  Commonwealth,  3  Pa.  (Pen. 

Power  to  require  //cense  from  persons  us-  &  W.)  253;  Commonwealth  v.  Railroad 

ing  streets  with  heavy  loads.     Gartside  Co.,  27  Pa.  St.  339;   Alleghany  r.  Rail- 

V.  East  St.  Louis,  43  111.  47  ;  Brooklyn  v.  road  Co.,  26  Pa.  St.  355. 
Breslin,   67  N.  Y.   591,   1874 ;  post,   sec.  '  This    passage   cited  and   approved, 

762.     Non-residents  using  streets  cannot  Quincy  v.  Jones,  76  111.  231,  244,  1875; 

be  taxed.     St.  Charles  i-.  Nolle,  51  Mo.  s.  c.  20  Am.  Rep.  243,  251.     Uses  of  a//e/ys 

122,1872;  s.  c.  11  Am.  Rep.  440.     Butsee  as  distinguished  from  streets.      Beecher 

Memphis  v.  Battaille,  8  Hei.sk.   (Tenn.)  v.  People,  38  Mich.  289,  1878. 
524;  8.  c.  24  Am.  Rep.  285,  1B71;   ante, 
sees.  854,  355. 
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be  that  of  negligence,  which  would  depend  upon  the  question 
whether  under  the  circumstances  due  care  was  exercised  in  the 
use  and  management  of  the  locomotive  engine.^  It  seems  to  us 
doubtful  whether  a  similar  use  of  such  an  engine  in  the  streets 
of  a  city  could  lawfully  be  made  without  the  consent,  or  at  all 
events  against  a  regulation,  of  the  municipal  authorities.^ 

§  685.  (542)  Power  to  {ynprove  and  graduate.  —  That  the  use 
of  the  streets  for  travel  may  be  made  safe  and  convenient,  the 
legislature  usually  confers  upon  the  municipal  authorities  the 
power,  in  express  terms,  to  graduate  and  improve  them,  and  sup- 
plies the  means  to  carry  the  power  into  effect  by  requiring  the 
inhabitants  to  perform  labor  upon  the  streets  or  to  pay  specific 
taxes  for  that  purpose,  or  taxes  that  may  be  so  appropriated  by 
the  corporation.  In  another  place  will  be  considered  more  fully 
the  liability  of  the  corporation  growing  out  of  this  power,  in  re- 
spect to  maintaining  the  streets  in  a  safe  condition  for  travel.  It 
will,  however,  be  proper  here  to  notice  the  nature  of  the  power  to 
grade  and  improve  streets,  as  it  has  been  judicially  ascertained 
and  settled.  A  leading  case  on  this  subject  is  that  of  Goszler  v. 
Georgetown,  decided  by  the  Supreme  Court  of  the  United  States.^ 
By  its  constituent  act,  the  corporation  of  Georgetown  had  "  full 
power  to  make  such  by-laws  and  ordinances  for  the  graduation 
and  levelling  of  streets  as  they  may  judge  necessary  for  the  benefit 
of  the  town."  Pursuant  to  this  authority,  the  corporation  passed 
an  ordinance  for  the  graduation  of  certain  streets,  the  first  section 
of  which  appointed  commissioners  for  that  purpose.  The  second 
section  of  the  ordinance  was  as  follows :  "  Be  it  ordained,  that  the 
said  level  and  graduation,  when  signed  by  the  commissioners  and 
returned  to  the  clerk  of  this  corporation,  shall  be  forever  thereafter 
considered  as  the  true  graduation  of  the  streets  so  graduated,  and 
be  binding  upon  this  corporation,  and  all  other  persons  whatever, 
and  he  forever  thereafter  regarded  in  making  improvements  upon 
said  streets."  The  plaintiff  made  improvements  according  to  this 
grade,  and  afterwards  the  corporation  passed  another  ordinance 

1  Macomber  v.  Nichols,  34  Mich.  212,  Railroad  Co.,  4  Zabr.   (24  N.  J.  L.)  592  ; 

1876  ;    s.  c.  22  Am.  Kcp.  522.     But  see  post,  sec.  730  and  note, 

cases  cited  in  Mr.  Thompson's  note.     76.  ^  ^inte,  sec.  680;  post,aec.  730. 

528.     A  highway  is  a  public  way  for  the  ^  Goszler  v.    Georgetown,    G   Wheat, 

use  of  the  public  in  general,  for  passage  (U.  S.)  5U3,  1821. 
and  traffic,  without  distinction.     Starr  v. 


682  MUNICIPAL   CORPORATIONS.  [CH.  XVIII. 

directing  the  grade  to  be  changed  by  being  lowered,  to  the  plain- 
tiff's injury.  The  plaintiff's  bill  for  an  injunction  was  dismissed, 
the  court  holding :  1.  That  the  power  to  graduate  given  by  the 
legislature  was  not  exhausted  by  its  first  exercise,  but  was  a  con- 
tinuing one :  the  power  is  given  to  the  town  to  legislate  on  the 
subject,  to  pass  as  many  by-laws  relating  thereto  as  the  corpora- 
tion •'  may  judge  necessary  for  the  benefit  of  the  town."  2.  The 
second  section  of  the  ordinance  (above  quoted)  was  not  in  the 
nature  of  a  compact,  and  therefore  was  not  final  and  irrepealable. 
In  deciding  this  point,  Mr.  Chief  Justice  Marshall  saj^s:  "But  it 
cannot  be  disguised  that  a  promise  is  held  forth  (by  the  second 
section  of  the  ordinance)  to  all  who  should  build  on  the  graduated 
streets,  that  the  graduation  should  be  unalterable.  The  court, 
however,  feels  great  difficulty  in  saying  that  this  ordinance  can 
operate  as  a  perpetual  restraint  on  the  corporation.  When  a  gov- 
ernment enters  into  a  contract,  there  is  no  doubt  of  its  power  to 
bind  itself  to  any  extent  not  prohibited  by  its  constitution.  A 
corporation  can  make  such  contracts  only  as  are  allowed  by  the 
acts  of  incorporation.  The  power  of  this  body  to  make  a  contract 
which  should  so  operate  as  to  bind  its  legislative  capacities  forever 
thereafter^  and  disable  it  from  enacting  a  by-law,  which  the  legis- 
lature enables  it  to  enact,  may  well  be  questioned.  We  rather 
think  that  the  corporation  cannot  abridge  its  own  legislative 
power."  1 

§  686.  (543)  That  the  power  to  grade  and  improve  streets,  fike 
other  legislative  powers,  is  a  continuing  one,  unless  the  contrary  be 
indicated,  has  been  frequently  decided  in  both  the  national  and 
state  courts.  It  may,  therefore,  be  exercised  from  time  to  time, 
as  the  wants  of  the  municipal  corporation  may  require.  Of  the 
necessity  or  expediency  of  its  exercise,  the  governing  body  of  the 
corporation,  and  not  the  courts,  are  the  judges.^     And  the  law  is 

1  Goszleru.  Georgetown,  6  Wheat.  597;  -  Smith  i>.  Washington,  20  How.  (U.  S.) 

ante,  sees.  96,  97.     The  power  to  lay  out,  135;  O'Connor  v.  Pittsburgh,  18  Pa.  St. 

open,  and  grade  streets  in  a  city  carries  187 ;  Macy  v.  Indianapolis,  17  Ind.  267, 

with    it,  by  necessary   implication,    the  1801;  Furman  Street, /«  re,  17  Wend.  (N. 

power   to  establish   the    grade  of   such  Y.)649;  Hoffman  u.  St.  Louis,  15  Mo.  651, 

streets.     An  order  estal)lishing  the  loca-  1852  ;    Markham  v.  Mayor,  23   Ga.  402 

tion,  width,  and  grade  of  streets,  if  passed  1857  ;  New  Haven  v.  Sargent,  38  Conn.  50, 

without  authority,  is  rendered  valid  liy  1871 ;    8.  c.  9  Am.  Rep.  300;  Delphi   v. 

being  subsequently  confirmed  by  the  leg-  Evans,  36  Ind.  90, 1871 ;  s.  c.  10  Am.  Rep. 

islature.      Ilimraeimann   v.   Iloadley,  44  12;  McCormick  v.  Patchen,  53  Mo.  33, 

Cal.  213,  1872.  1873;  s.  c.  14  Am.  Kep.  440;  Dunham  i^. 
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also  settled,  as  we  shall  have  occasion  hereafter  more  full}-  to  illus- 
trate, that,  unless  expressly  so  dechired  by  charter  or  statute,  a 
municipal  corporation  is  not  liable  to  property  owners  for  the  con- 
sequential damages  necessarily  resulting  from  either  establishing 
a  grade  or  changing  an  established  grade  of  streets,  although  im- 
provements were  made  in  conformity  with  the  first  grade.*  If  the 
legislature  gives  a  remedy  in  such  cases,  that  remedy  alone  can  be 
pursued.^ 

§  687.  The  right  of  removal  of  soil  from  one  highway  to  another 
was  learnedly  treated  by  Mr.  Chief  Justice  Gray,  in  a  late  case  in 
Massachusetts,^  from  which  the  following  extract  is  taken  :  — 

"  It  is  too  clear  to  require  any  discussion  that  the  proprietor 
of  land,  over  which  a  public  highway  has  been  laid,  retains  his 
right  in  the  soil  for  all  purposes  which  are  consistent  with  the 
full  enjoyment  of  the  easement  acquired  by  the  public  or  by  any 
corporation  by  authority  derived  constitutionally  from  the  legis- 
lature.^ 


Hyde  Park,  75  111.  371,  1875  ;  Gall  r.  Cin- 
(innati,  18  Ohio  St.  563;  Plum  v.  Canal 
Co.  2  Stockt.  (N.  J.)  256;  Karst  v.  St. 
Paul,  etc.  R.R.  Co.  22  Minn.  118,  1875, 
citing  text.  What  acts  amount  to  change 
of  gratle.  7';.  post,  sec.  780.  Contra,  under 
charter.  Oakley  r.  Williamsburgli,  6 
Paige  (N.  Y.),  2G2;  Goodall  ?•.  Milwau- 
kee, 5  Wis.  32 ;  Aurora  v.  Reed,  57  111. 
29;  ante,  sec.  98.  Compare  Lafa3-ette  i'. 
Fowler,  3-1  Ind.  140  ;  State  v.  Jersey  Cit}', 
34  N.  J.  L.  277 ;  Dewitt  v.  Duncan,  46 
Cal.  342,  1873  ;  Ft  Wayne  v.  Cody,  43 
Ind.  197,  1873 ;  Yeakel  v.  La  Fayette,  48 
Ind.  lit),  1874. 

1  Same  authorities ;  Taylor  ?•.  St. 
Louis,  14  Mo.  20,  1851  ;  Ilovey  v.  Mayo, 
43  Me.  322,  1857 ;  Callcnder  v.  Marsh',  1 
Pick.  (Mass.)  416;  Brown  v.  Lowell,  8 
Met.  (Mass.)  172;  St.  Louis  v.  Gurnn,  12 
Mo.  414,  1849;  Imler  v.  Springfield,  55 
Mo.  119,  1874  ;  Schattner  c.  Kansas  City, 
53  Mo.  162,  1873;  Hooker  ;-.  New  Haven, 
etc.  Co.,  14  Conn.  146  ;  Green  c  Reading, 
0  Watts  (Pa.),  382;  Mayor,  etc.  r.  Ran- 
dolph, 4  Watts  &  Serg.  (Pa.)  516  ;  Humes 
r.  Mayor,  etc.  1  Humph.  (Tenn.)  403, 1839; 
Lafayette  i-.  Busli,  19  Ind.  32(5;  Delphi  v. 
Evans  (reviewing  cases),  36  Ind.  flO,  1871 ; 
s.  c.  10  Am.  Rep.  12;  Crcal  r.  Keokuk,  4  G. 
Green  (Iowa),  47.  In  A'c^^jf///,  the  right  to 
change  the  grade  without  liability  to  pay 


damages  is  not  absolute  and  unqualified. 
Louisville  v.  Rolling  Mill  Co.,  3  Bush 
(Ky.),  410,  1807.  A  change  of  grade  is 
not  shown  to  be  illegal  by  an  allegation 
that  it  was  made  "  without  any  necessity 
therefor,"  because  the  council  of  the  city 
are  the  judges  of  the  necessity  of  the 
change.  Macy  v.  Indianapolis,  17  Ind 
267,  18G1.  See,  further,  ch.  xxiii.,  post. 
Moclfi  of  exercising  power  to  (jnide.  Delphi  i; 
Evans",  36  Ind.  90;  s.  c.  10  Am.  Rep.  12 
Proof  action  of  council  establishing  grade, 
Nebraska  City  v.  Lampkin,  6  Neb.  27 
1877. 

2  Hovey  V.  Mayor,  43  Me.  322,  332 
Andover,  etc.  v.  Gould,  G.  ^lass.  40;  Bos- 
ton V.  Shaw,  1  Met.  (Mass.)  130.  The 
owner  of  property  adjacent  to  a  street  has 
a  right  to  presume  that  the  city  will  not 
permit  an  embankment  above  the  estab- 
lished grade  to  remain  in  the  street,  or 
that  it  will  provide  proper  culverts  to 
prevent  the  embankment  from  impeding 
the  flow  of  surface  water.  He  is  justified 
in  building  in  reference  to  the  established 
grade.  Damour  v.  Lyons  City,  44  Iowa, 
270.  1876. 

8  Denniston  i'.  Clark,  125  ^L<lss.  216, 
1878. 

*  Tucker  v.  Tower,  9  Pick.  (Mass.)  109, 
110. 
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"  The  owner  of  the  land  therefore  retains  his  title  in  trees,  grass, 
growing  crops,  buildings  and  fences  standing  in  the  highway  at 
the  time  of  the  laying  out  (unless  he  fails  to  remove  them  within 
a  reasonable  time  after  notice  to  do  so),  as  well  as  in  any  mines 
or  quarries  beneath,  which  are  not  part  of  the  surface  of  the 
eai'th  upon  and  of  which  the  highway  is  made.^ 

"  But  it  is  equally  clear  that  the  grant  of  such  an  easement  to 
the  public,  or  to  the  corporation  to  which  its  rights  have  been 
delegated,  authorizes  the  doing  of  any  act  in  the  highway,  includ- 
ing the  digging  down  or  raising  the  soil  to  any  extent  that  is 
necessary  or  proper  to  make  and  keep  the  way  safe  and  conve- 
nient for  the  public  travel.^  All  acts  done  for  the  purpose  of 
repairing  the  way  are  of  this  character,  although  they  may  re- 
quire the  removal  of  the  soil  from  one  part  of  the  way  to  another  ; 
and  it  is  accordingly  well  settled  that  the  public  in  the  case  of  a 
highway,  or  a  turnpike  corporation  or  a  railroad  company  in  the 
case  of  a  turnpike  or  railroad,  has  the  right,  acting  through  proper 
officers,  for  the  purpose  of  repairing  the  same  highway,  turnpike, 
or  railroad,  to  take  earth,  gravel,  or  stones  from  one  part  and 
deposit  them  on  another,  although  if  the  officer  applies  them  to 
other  uses  he  may  become  liable  as  a  trespasser. 

"  In  Adams  v.  Emerson,^  for  instance,  in  which  an  action  was 
maintained  by  the  owner  of  land  over  which  a  turnpike  road  had 
been  laid  out,  against  a  servant  of  the  corporation,  for  taking  the 
herbage  growing  thereon,  Mr.  Justice  Wilde,  delivering  the  opinion 
of  the  court,  said,  '  The  locus  in  quo,  although  part  of  a  turnpike 
road,  is  the  soil  and  freehold  of  the  plaintiff.  He  has  the  exclu- 
sive right  of  property  in  the  land,  subject,  however,  to  the  ease- 
ment or  rights  incident  to  a  public  highway ;  such  as  the  right 
of  passage  over  it,  and  the  right  which  the  turnpike  corporation 
has  to  construct  a  convenient  pathway,  and  to  keep  it  always  in 

1  Goodtitley.Alker.l  Kenyon,427,437;  146,  159;  Pontiac  v.  Carter,  32  Mich. 
8.  c.  1  Bur.  133,  143;  Adams  v.  Emerson,     164. 

6  Pick.   (Mass.)   57;   Commonwealth   v.         3  6  Pick.  (Mass.)  58.    See  also  Phillips 

Noxon,  121  Mass.  42;   Tucker  v.  Eldred,  v.  Bowers,  7  Gray  (Mass.),  21,  26;  Burr 

6  R.I.  404;    Overman  v.  May,  35  Iowa,  v.  Leicester,  121  Mass.  241;   Jackson   v. 

89.     The  decision  in  Smith  v.  Home,  19  Hathaway,  15  Johns.   (Mass.)  447,  453; 

Ga.  89,  su}>ra,  unless  it  can  be  considered  Fish  v.  Mayor,  etc.  of  Rochester,  6  Paige 

as  substantially  a  case  of  a  quarry,  cannot  (N.  Y.),  268,  272;   Bissell  v.  Collins,  28 

be  upheld.  Mich.   277;    Baxter  v.  Winooski    Turn- 

2  Callcnder  v.  Marsh,  1  Pick.  (Mass.)  pike,  22  Vt.  114;  Cole  v.  Drew,  44  Vt. 
418;  Smith  v.  Washington,  20  How.  135;  49;  Chapin  v.  Sullivan  Railroad,  39  N.  H. 
Boston  i;.  Richardson,  13  Allen  (Mass.),  564;  Aldrich  v.  Drury,  8  R.  I.  554. 
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good  repair.  To  accomplish  these  purposes,  the  corporation  may 
dig  up  and  remove  from  place  to  place,  within  the  limits  laid  out 
for  the  road,  any  earth,  sand,  and  gravel,  and  may  dig  or  cut  up 
sods  and  turf.' 

"  In  Neio  Engla7id^  at  least,  the  same  rule  has  been  applied  by 
law  and  usage  to  the  taking  of  materials  from  one  liighway  for 
the  repair  of  another  within  the  jurisdiction  of  the  same  muni- 
cipal authorities.^  In  such  a  case,  both  liighways  must,  for  this 
purpose,  be  deemed  as  much  parts  of  one  plan  of  public  improve- 
ment for  the  accommodation  of  the  public  travel  as  if  they  formed 
parts  of  a  continuous  line  of  road  called  by  one  name,  as  in  the 
case  of  a  turnpike  or  of  a  railroad. 

"  The  Statute  of  5  Eliz.  ch.  13,  recited,  as  a  defect  in  the  pre- 
vious statute,  '  that  such  substance  and  matter  as  is  most  fit  and 
convenient  for  the  reparations  of  the  said  ways  cannot  be  lawfully 
had,  fetched,  and  taken  out  of  the  several  grounds  and  soil  there- 
unto nigh  or  adjoining ' ;  and  therefore  enacted  that  the  sur- 
veyors, '  for  the  better  reparation  and  amendment  ot  the  ways 
within  their  several  parishes  and  limits,'  might,  'if  it  shall  be  to 
them  so  thought  necessary,'  take  broken  stones  or  rubbish  already 
dug  in  private  quarries,  and  for  want  thereof  dig  gravel,  sand,  or 
cinder,  in  the  several  grounds  (except  houses,  gardens,  orchards, 
or  meadows)  of  any  person  within  the  parish,  '  and  nigh  adjoin- 
ing to  the  way  or  ways  wherein  such  reparations  shall  be  thought 
necessary  to  be  made,'  and  likewise  'gather  stones  lying  upon 
any  lands  or  grounds  within  the  parish,  and  meet  to  be  used  for 
such  service  and  purpose,  and  thereof  to  take  and  carry  away  so 
much  as  by  discretion  of  the  said  supervisors  shall  be  thought 
necessary  to  be  employed  in  the  amendment  of  the  said  high- 
ways.' Those  statutes,  with  some  temporary  modifications,  con- 
tinued in  force  until  near  the  time  of  the  American  Revolution, 
and  were  then  superseded  by  other  statutes  containing  similar 
provisions."  ^ 

§  688.  (544)  Municipal  Control  over  Uses.  —  The  power  of  the 
public,  or  of  the  municipal  authorities  representing  by  delegated 
authority  the  public,  over  streets  is  not  confined  to  their  use  for 

1  Hovey  v.  Mayo,  43  Mc.  322;  New  Car.  II.  ch.  vi. ;  7  Geo.  III.  cli.  xlii. ;  13 
Haven  v.  Sargent,  38  Conn.  50.  Geo.   III.  ch.  Ixxvui. ;   8.  p.  KendaU  v. 

2  Com.  Dig.  Chimin,  ch.  iv ;   Sts.  U    Post,  8  Oreg.  U. 
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the  sole  purpose  of  travel,  but  they  may  be  used  for  many  other 
purposes  required  by  the  public  convenience.  In  the  author's 
judgment,  the  uses  to  which  streets  in  towns  and  cities  may  legiti- 
mately be  put  are  greater  and  more  numerous  than  with  respect 
to  ordinary  roads  or  highways  in  the  country.  With  reference  to 
these,  all  the  public  requires  is  the  easement  of  passage  and  its 
incidents,  and  hence  the  owner  of  the  soil  parts  with  this  use  only, 
retaining  the  soil,  and,  by  virtue  of  this  ownership,  is  entitled, 
except  for  the  purposes  of  repairs,  to  the  earth  and  the  timber  and 
grass  growing  thereon,  and  to  all  minerals,  quarries,  and  springs 
below  the  surface  ;  and  he  may  maintain  actions  against  those  who 
obstruct  the  road  or  interfere  with  his  rights  therein. ^  But  with 
respect  to  streets  in  populous  places,  the  public  convenience  re- 
quires more  than  the  mere  right  to  pass  over  and  upon  them. 
They  may  need  to  be  graded  and  brought  to  a  level ;  and  there- 
fore the  public  or  municipal  authorities  may  not  only  change  the 
surface,  but  cut  down  trees,  dig  up  the  earth,  and  may  use  it  in 
improving  the  street  or  elsewhere,  and  may  make  culverts,  drains^ 
and  scivers  upon  or  under  the  surface.  Whether  the  municipal 
corporation  holds  the  fee  of  the  street  or  not,  the  true  doctrine  is 
that  the  municipal  authorities  may,  under  the  usual  powers  given 
them,  do  all  acts  appropriate  or  incidental  to  the  beneficial  use 
of  the  street  by  the  public,  of  which,  when  not  done  in  an  im- 

^  Barclay  v.  Howell's  Lessee,  6  Pet.  country."     This  is  manifestly  true,  and 

498,  512,  ppr  McLean,  J. ;  Bliss  v.  Ball,  99  that  is  too  narrow  a  view  of  the  nature  of 

Mass.  597,  18G8 ;  White  v.  Godfrey,  97  a  street  which  holds  that  the  public  gets 

Mass.  472  ;  Boston  v.  Richardson,  13  Allen  nothing  but  a  mere  right  of  way,  and  that 

(Mass.),  152,  153;  Stackpole  i".  Healcy,  the  adjoining  owner  retains  as  against  the 

16  Mass.  33 ;  Peck  !\  Smith,  1  Conn.  103 ;  public  every  other  right ;  the  public  must 

Adams  v.  Rivers,  11  Barb.  (N.  Y.)  393;  be  taken  to  get  every  right  necessary  to 

Griffin  v.  Martin,    7  Barb.    (N.  Y.)    298;  the  beneficial  use  and  enjoyment  of  the 

Jackson  v.  Hathaway,  15  Johns.  (N.  Y.)  street,  and  these  rights  in  the  streets  of  a 

447;    Webber   v.   Railroad    Co.,   2   Met.  populous  place  are  much  more  enlarged 

(Mass.)    149;    Louisville   v.  Bank,  3  B.  and  various  than  with  respect  to  ordinary 

Mon.    (Ky.)    138,    158;    ante,    sees.    629,  highways.     Some  of  the  cases  have  over- 

633.  looked  this   difference,  and   applied   too 

In  Cincinnati  v.  White,  6  Pet.  431,  the  strictly  the  settled  rules  of  the  latter,  in 

Supreme  Court  observes  that  "  all  public  all  tlieir  extent,  to  the  former.     See  ante, 

dedications  must  be  considered  with  refer-  sec.  633  ;  Cincinnati  v.  Penny,  21  Ohio  St. 

ence  to  the  use  for  whicli  they  are  made ;  499. 

and  streets  in  a  town  or  city  may  require  The  duty  of  keeping  the  highway  in 

a  more  enlarged  riglit  over  the  use  of  the  a  safe  condition  for  public  travel  involves 

land,  in  order  to  carry  into  effect  tlie  pur-  the  duty  of  a  reasonable  supervision  of 

poses  intended,  than  may  be  necessary  tlie  iiigiiway.     Cusicku.  City  of  Norwich, 

for  an  appropriation  of  a  highway  in  the  40  Conn.  376,  1873. 
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proper  and  negligent  manner,  the   adjoining  fee-holder  cannot 
complain.^ 

§  689.  Although  the  fee  of  the  street  may  be  in  the  adjoining 
lot  owner,  the  city  in  grading  the  street  may  remove  the  soil,  and 
use  it  in  grading  that  street  or  any  other  street  in  the  city.^  It 
would  seem  that  this  right  includes  the  right  on  the  part  of  the 
city  to  dispose  of  the  surplus  soil  to  others  who  will  remove  it. 
And  it  has  been  decided  that  if  the  city  does  not  desire  the  soil 
for  the  purpose  of  filling  in  other  streets,  and  the  adjoining  owner 


^  Boston  V.  Ricliardson,  13  Allen 
(Mass.),  UG,  159, 18GG,  per  Gray,  J. ;  West 
V.  Bancroft,  32  Vt.  3(37,  1859,  per  Pier- 
pont,  J.;  Barter  i;.  Commonwealth,  3  Pa. 
(Pen.  &  W.)  253;  Philadelphia  City  v. 
Tryon,  35  Pa.  St.  401 ;  Williamsport  v. 
Commonwealth,  84  Pa.  St.  487,  493,  1877, 
citing  te.\t;  Bissell  v  Collins,  28  Mich. 
277,  1873 ;  s.  c.  15  Am.  Rep.  217,  and  note 
explaining;  Cuniin>r ».  Prang,  24  Mich.  523 ; 
Kelsey  y.  King,  32  Barb.  (N.  Y.)  410;  New 
Haven  v.  Sargent,  38  Conn.  50 ;  s.  c.  9  Am. 
Rep.  3G0, 1871.  This  case  e.xprcssly  holds 
that  the  city,  as  against  the  adjoining 
owner,  is  entitled  to  tiie  surplus  soil  of 
the  street,  and  tiie  adjoining  owner  was 
restrained  from  removing  it.  Compare 
dictum  in  Cuming  v.  Prang,  24  Micii.  514, 
1872 ;  and  see  Delphi  v.  Evans,  36  Ind. 
90 ;  s.  c.  10  Am.  Rep.  and  notes.  The 
distinction  made  by  the  court  in  Delphi  v. 
Evans  is  this :  that  the  city  autliorities 
have  no  right  to  take  eartii  from  a  street 
to  the  injury  of  the  abutter,  in  order  to 
improve  otiier  streets,  unless  it  is  done  in 
pursuance  of  an  order  for  the  improve- 
ment of  the  street ;  but  if  a  grade  for 
streets  has  been  established,  and  an  order 
made  to  improve  them,  then  the  earth 
may  be  excavated  from  one  street  to  im- 
prove another  street  in  a  different  part  of 
the  city. 

In  a  late  case  in  loira  the  court  held 
tliat,  as  against  the  adjoining  lot-owner 
or  original  dedicator,  tlie  city  has  full  con- 
trol over  the  whole  street,  and  not  simply 
over  the  surface;  and  it  can  maintain  an 
action  against  any  person  who,  without 
its  permission,  removes  any  material  from 
the  body  of  the  street,  whether  that  mate- 
rial be  superficial  or  subterraneous.  Un- 
der such    a    provision,    when    the    city 


authorities  have  permitted,  by  their  si- 
lence, excavations  by  other  parties,  it  can- 
not authorize  another  party  to  make  such 
excavation  when  forbidden  by  the  proper 
city  authorities.  Davis  v.  City  of  Clin- 
ton, Iowa;  8.  c.  20  Alb.  L.  J.  56. 

In  a  case  in  Geotfjia,  where  it  was  held 
that  the  owner  only  parted  with,  and 
the  city  only  acquired,  a  rt'i/ht  of  wcii/,  it 
was  decided,  but,  in  the  author's  judg- 
ment, erroneously,  that  stone  within  the 
limits  of  the  street,  which  had  to  be  re- 
moved in  order  to  level  and  make  the 
street  passable,  belonged  to  the  adjoining 
owner  as  part  of  the  soil,  and  not  to  the 
city  as  the  owner  of  the  right  of  way  ; 
and  the  latter  could  not,  it  was  further 
held,  use  the  rock  that  might  result  from 
the  process  of  levelling  for  macadamizing 
or  other  street  improvements,  and  the 
corporation  was  enjoined  from  so  doing. 
Smith  V.  Rome,  19  Ga.  89,  1855.  The 
principle  established  in  this  case  denied 
in  Denniston  v.  Clark,  125  Mass.  216, 
1878.  See  sec.  688,  supra.  But  in  Maine 
it  is  held  that  a  corporation  which,  by  its 
charter,  has  power  to  repair  and  grade 
streets,  may  make  such  repairs  and  do 
such  grading  by  authorizing  others,  at 
their  own  expense  and  under  the  direc- 
tion of  the  street  commissioner,  to  take 
the  materials  from  the  street  for  their 
own  i)rivate  use.  Hovey  v.  Mayo,  43  Me. 
322.  1857.  How  power  to  grade  must  b«v 
exercised.  Delplii  v.  Evans,  36  Ind.  IKl. 
1871 ;  s.  c.  10  Am.  Rep.  12  ;  Terre  Haute 
V.  Turner,  36  Ind.  522;  McGregor  (city 
of)  V.  Boyle,  34  Iowa,  2lJ9,  1872;  post, 
sees.  1043-1054. 

-  Griswold  v.  Bay  City,  35  Mich.  452, 
1877. 
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does  not  remove  it,  the  city  may  sell  and  dispose  of  it  in  any  way 
it  deems  proper.^ 

§  690.  (545)  Thus,  although  an  easement  only  be  acquired  by 
the  public,  the  municipal  or  local  authorities  may  build  a  reser- 
voir or  cistern  in  a  street^  to  retain  water  with  which  to  sprinkle 
streets  or  extinguish  fires.-  In  a  case  in  lowa^  occurring  in  a 
city  where  the  fee  of  the  soil  in  the  street  was  in  the  adjoining 
proprietor,  subject  to  the  public  easement,  it  appeared  that  the 
city  corporation  built  a  cistern  in  the  street  underneath  the  sur- 
face, near  the  line  of  the  defendant's  lot,  and  that  subsequently 
the  defendant  erected  a  building  on  his  lot  on  the  line  of  the 
street,  and  in  excavating  for  his  cellar  and  foundation  wall,  and 
in  taking  the  earth  from  under  the  sidewalk  in  the  street,  occa- 
sioned the  destruction  of  the  cistern,  for  which  an  action  was 


^  Griswold  r.  Bay  City,  supra.  Al- 
though the  fee  of  the  streets  of  a  city 
may  be  in  the  adjoining  proprietor,  sub- 
ject to  the  public  easement,  yet  the  city, 
by  virtue  of  its  general  authority  over 
streets,  may  cause  sewers  to  be  made 
therein,  and  the  owner  is  not  entitled  to 
have  his  damages  assessed  as  for  a  new 
use  or  servitude.  Cone  i'.  Hartford,  28 
Conn.  363,  1859.  In  this  case  the  right 
of  the  city  to  make  common  sewers  under 
the  street  was  deduced  from  and  regarded 
as  an  incident  to  its  express  and  general 
authority  to  make  and  maintain  high- 
ways and  streets.  S.  P.  Fisher  v.  Har- 
risburg,  2  Grant  Cas.  (Pa.)  201,  1854; 
Stoudinger  v.  Newark,  28  N.  J.  Eq.  187, 
1877 ;  see  Glasby  w.  Morris,  3  C.  E.  Green 
(18  N.  J.  Eq.),  72.  On  the  general  ques- 
tion as  to  the  rights  of  the  public  in  a 
city  street  we  cannot  see  any  material 
difference  as  to  the  extent  of  those  rights, 
whether  the  fee  is  in  the  public  or  in  the 
adjacent  land-owner,  or  in  some  third 
person.  Barney  v.  Keokuk,  94  U.  S.  324, 
1876 ;  8.  c.  4  Dillon,  593,  599 ;  post,  ch. 
xix. 

The  construction  of  a  sewer  is  a  lawful 
•  use  of  a  public  street.  Traphagen  v. 
Jersey  City,  20  N.  J.  Eq.  (2  Stewart)  206, 
1878  ;  Stoudinger  v.  Newark  City,  1  Stew. 
(28  N.  J.  p:q.)  187;  s.  c.  lb.  446.  Con- 
struction of  sewer  through  a  portion  of  a 
street  not  opened  by  law,  where  there  la 


nothing  in  the  act  requiring  the  opening 
of  the  street  before  building  of  the  sewer, 
is  not  illegal.  Fowler,  in  re,  53  N.  Y.  60, 
1873. 

The  contract  for  the  right  of  way,  etc., 
between  the  city  and  the  Louisville  City 
Railway  Company  provided  that  the  city 
shall  not  be  liable  for  any  damage  "  from 
any  delay  in  the  transportation  of  pas- 
sengers that  may  be  incurred  by  the 
laying  of  sewers,  water  or  gas  pipes," 
etc.  The  company  refused  to  take  up 
its  track  to  enable  the  city  to  construct  a 
sewer ;  and  thereupon  the  city  caused 
the  track  to  be  taken  up,  and  refused  to 
replace  it.  For  thus  taking  up  and  refus- 
ing to  replace  the  track,  the  city  did  not 
become  liable  for  damages  to  the  railway 
company.  The  city  did  not  and  could 
not  surrender  its  right  to  construct  sewers 
in  such  portions  of  its  limits  as  might 
require  them,  and  the  railwa)'  company 
holds  its  right  of  way  subject  to  this 
power.  Louisville  City  Railway  Co.  v. 
City  of  Louisville,  8  Bush  (Ky.),  415, 
1871. 

2  West  V.  Bancroft,  32  Vt.  367,  1859. 

The  cost  of  public  wells  and  cisterns 
in  Louisville  may  be  apportioned  among 
the  owners  of  lots  fronting  the  public; 
ways  to  the  middle  of  each  square  from 
the  intersection  of  streets  where  located. 
Louisville  v.  Osborne,  10 Bush  (Ky.),  226, 
1874. 
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brought  against  him  by  the  city  ;  and  it  was  held  that  the  action 
could  not  be  maintamed.  because  the  fee  of  the  street  being  in 
the  defendant,  subject  to  the  public  easement,  the  city  had  no 
right,  without  his  consent,  to  construct  the  cistern.  The  court 
observe  that,  "  subject  to  the  public  easement,  the  owner  of  the 
adjoining  lots  is  the  absolute  owner  of  the  soil  of  the  streets,  and 
retains  his  exclusive  right  in  all  mines,  quarries,  springs  of  water, 
timber,  and  earth,  for  every  purpose  not  inconsistent  with  the 
public  right  of  way."^  So  far  as  this  case  affirms  that  a  muni- 
cipal corporation  cannot  rightfully  construct  a  public  cistern,  for 
municipal  uses,  in  a  public  street,  without  the  consent  of  the 
abutter  holding  the  fee,  it  is  directly  opposed  to  the  case  from 
Vermont  last  cited,  and  to  the  sound  and  necessary  principle 
above  laid  down,  namely,  that  the  city  corporation  may  make 
every  use  of  a  street  which  reasonably  conduces  to  the  public 
convenience  and  enjoyment.  It  will  never  do  to  hold  that  a 
municipality,  invested  with  the  control  of  streets  and  charged  with 
the  duty  of  preserving  the  public  health,  promoting  the  public 
convenience,  and  of  making  provision  to  extinguish  fires,  may 
not,  if  it  deems  it  expedient,  construct  a  subterranean  reservoir 
or  sewer  in  the  middle*  of  a  street  without  the  assent  of  the 
opposite  lot  owners.^ 

§  691.  (546)   In  Great  Britain  express  legislative  sanction  is 
necessary  to  warrant  the  laying  down  of  gas  pijjes  in  the  public 

1  Dubuque  ?'.  Maloney,  9   Iowa,  450,  such  excavation  being  made.     Davis  v. 

461,  1859,  ;}cr  Stockton,  J.     In  towns  and  Clinton,   50  Iowa,   585;   Des  Moines  v. 

cities  platted  under  tiie  code  of  Iowa,  the  Hall,  24  Iowa,  234. 

lot  owners  do  not  hold  the  fee  to  the  mid-  '  In  Glasby  v.  Morris,  18  N.  J.  Eq.  72, 

die  of  the  street,  and  have  no  other  in-  1866,  it  seems  to  be  the  opinion  of  Chan- 

terest  in  the  streets  except  a  right  of  way  cellor  Zabriskie,  although  the  point  is  not 

common  to  the  whole  public.     Dubuque  much  examined,  that  where  the  adjoin- 

and   Keokuk  are  exceptions  in  this  re-  ing  proprietors  own  the  fee,  a  municipal 

spect.     Milburn  r.  Cedar  Rapids,  12  Iowa,  corporation  cannot  construct  a  sewer  in  a 

246;  M.  2G1 ;  Ilaight  i'.  Keokuk,  4  Iowa,  public  street  without  an  express  grant; 

199;   Dubuque  v.   Maloney,   supra;    Du-  and  he  held  that  in  such  a  case  the  muni- 

buquc   V.   Benson,   23   Iowa,    248 ;    Des  cipal  corporation  as  against  the  adjoining 

Moines  v.   Hall,  24  Iowa,  234;  Cook  v.  owner's  consent  could   not  authorize   a 

Burlington,  30  Iowa,  94, 1870.     See  chap-  private  person   to  build  a  subterranean 

ter  on   Di'dication,  ante,  sees.  C29,  0.33.  drain  in  the  street.     See,  however,  Cin- 

City  has  right  to  impose  the  conditions  cinnati  v.  Penny,  21  Ohio  St.  499,    1871, 

upon  which  an  adjacent  property  owner  which  holds  sewerage  to  be  a  legitimate 

may  be  permitted  to  excavate  area  under  use  of  a  street.    Post,  ch.  xix ;  ante,  sec. 

a  sidewalk,  and  until  the  conditions  are  687. 
complied  with,  it  is  authorized  to  forbid 
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highways  ;^  and  so  in  this  country  it  is  also  considered  that  the 
right  to  the  use  of  the  public  streets  of  a  city  by  a  gas  company, 
for  the  purpose  of  laying  down  its  pipes,  is  a  franchise  which  can 
be  granted  only  by  the  legislature,  or  some  local  or  municipal 
authority  empowered  to  confer  it.^ 


§  692.  (547)  A  general  grant  of  power  in  the  charter  of  a  city 
to  cause  it  to  be  lighted  with  gas,  while  it  carries  with  it,  by 
implication,  all  such  powers  as  are  clearly  necessary  for  the  proper 
and  convenient  exercise  of  the  authority  expressly  conferred, 
does  not  authorize  the  city  council  to  grant  to  any  person  or  cor- 
poration an  exclusive  right  to  use  the  streets  of  the  city  for  the 
purpose  of  laying  down  gas  pipes  for  a  term  of  years,  and  there- 
after, until  the  Avorks  shall  be  purchased  from  the  grantee  by  the 
city.  The  court  admitted  that  the  power  to  light  the  city  would 
authorize  the  council  to  contract  for  gas,  and  to  grant  the  con- 
tracting party  the  use  of  the  streets,  but  denied  its  authority  to 
make  such  use  exclusive  for  a  determinate  future  period. ^ 


1  Regina  v.  Sheffield  Gas  Co.,  22  Eng. 
Law  and  Eq.  518;  Ellis  v.  Sheffield  Gas 
Co.,  23  L.  J.  Q.  B.  42;  Galbreath  v. 
Armour,  4  Bell  App.  Cas.  374;  Queen  v. 
Gas  Co.,  2  El.  &  El.  651 ;  Queen  v.  Char- 
lesworth,  16  Queen's  B.  1012;  Regina  v. 
Train,  9  Cox  Cr.  Cas.  180;  Boston  v. 
Richardson,  13  Allen  (Mass.),  146,  160, 
by  Gray,  J ;  Thompson  v.  Sunderland 
Gas  Co.,  L.  R.  2  Ex.  Div.  429. 

2  State  V.  Cincinnati  Gas  Co.,  18  Ohio 
St  262, 1808.  As  to  power  of  municipalities 
to  grant  permission  to  lay  down  gas  pipes 
in  the  streets,  see,  also,  Miliiau  v.  Sharp, 
15  Barb.  (N.  Y.)  210,  per  Edwards,  P.  J.  ; 
Norwich  Gas  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  10,  1856 ;  Smith  v.  Metropolitan 
Gas  Co.,  12  How.  (N.  Y.)  Pr.  187,  1855; 
Peoples.  Benson, 30  Barb.  (N.  Y.)  24.  Gas 
pipes  cannot  be  laid  down  in  countrj'  high- 
way without  tlie  consent  of  the  owner  of 
the  fee  or  compensation  to  him.  Bloom- 
field  Gas  Co.  V.  Calkins,  62  N.  Y.  386, 1875. 
But  as  to  streets  in  cities,  gucere.  lb. 
Power  to  li'/lit  streets  construed.  Nelson 
r.  La  Porte,  33  Ind  258;  Richmond  Gas- 
light Co.  V.  Middleton,  59  N.  Y  228, 
1874;  New  Orleans  v.  Clark,  95  U.  S.  644, 
1877. 

3  State  V.  Cincinnati  Gas  Co.,  18  Ohio 


St.  262,  1868 ;  Indianapolis  v.  Indianapo- 
lis Gas  Co.,  66  Ind.  396,  citing  and  ap- 
proving text. 

In  Richmond  Gaslight  Co.  v.  Middle- 
ton,  59  N.  Y.  228,  1874,  the  board  of  tlie 
town  corporation  was  authorized  to  cause 
the  streets  to  be  lighted  with  gas  when- 
ever tliey  deemed  it  necessary,  and  re- 
quired the  board,  whenever  they  deemed 
it  necessary  to  have  any  of  the  streets  so 
lighted,  to  contract  with  the  plaintiff  com- 
pany to  furnisli  and  lay  down  gas-pipes, 
and  to  furnish  lamp-posts  and  lamps,  and 
to  supply  the  same  with  gas.  This  was 
held  by  a  majority  of  the  Court  of  Ap- 
peals not  to  confer  the  power  on  the  board 
to  make  a  contract  which  should  be  abso- 
lutely binding  on  the  town  for  a  fixed 
term  of  years.  It  was  also  held  that  tlie 
contract  was  terminated  by  a  repeal  of 
the  act  under  which  the  contract  was 
made.  Grover,  J,  says:  "The  power 
conferred  [on  the  town]  was  like  the 
other  powers  conferred  upon  tlie  officers 
ofthisandthe  other  towns  of  the  state, 
subject  to  modification  or  repeal  by  sub- 
sequent legislation ;  and  the  board  of  town 
auditors  could  not,  by  any  contract,  pre- 
vent or  at  all  control  the  action  of  tlie 
legislature  in  this  respect.  .  .  .  The  con- 
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§  603.  (548)  In  the  Norwich  Gaslight  Company  v.  The  Nor- 
wich City  Gas  Company  the  phiintiffs  claimed  to  have  tlie  exclu- 
sive right  to  the  use  of  the  streets  and  public  places  of  the 
city  of  Norwich  for  the  purpose  of  laying  down  gas  pipes  and 
distributing  gas  therein,  and  sought  an  injunction  to  restrain  the 
defendant,  a  rival  com[)any,  from  using  the  streets  for  a  similar 
purpose.  Plaintiffs  claim  to  an  exclusive  right  to  the  use  of  the 
streets  was  based  upon  an  act  of  the  city  council^  in  terms  giving 
such  exclusive  privilege.  It  appeared  that  the  city  did  not  own 
the  soil  or  fee  of  the  streets,  but  that  this  was  in  the  adjoining 
proprietor,  as  in  case  of  ordinary  highways,  subject  to  the  public 
right  of  wajs  and  the  right  of  the  city  to  regulate  their  use,  by 
making  by-laws  "  relative  to  the  streets  and  highways  of  the 
city,  .  .  .  relative  to  public  lights  and  lamps,"  etc.  The  court 
decided  that  while  the  act  of  the  city  council  was  a  license  which 
would  protect  the  plaintiffs  from  a  prosecution  for  a  public  nui- 
sance for  digging  up  the  streets  in  order  to  lay  down  their  pipes, 
it  was  inoperative  (from  want  of  power  in  the  city)  to  confer 
upon  them  an  exclusive  right  to  the  use  of  the  streets  for  this 
purpose.^ 

§  694.  (549)  The  plaintiff's  claim  to  an  exclusive  use  of  the 
streets  was  further  based  upon  an  act  of  the  legislature,  which 
gave  them  a  right  (but  did  not  oblige  them  to  exercise  it)  to  use 

tract  became  void,  for  want  of  authority,         The  validit}-  of  an  ordinance  giving  to 

wiien  the  power  to  liglit  the  streets  was  a  company  tlie  exclusive  privilege  for  a 

taken  away  by  the  repeal  of  the  act.  .  .  .  term  of  years  of  laying  water-pipes  in  the 

If  the  town  could  deprive  tlie  legislature  streets,  etc.,  may  be  contested  by  another 

of  this  power  for  five  years  by  entering  company  or  individual  afterward  claiming 

into  a  contract  with  the  phuntiff  for  that  such  right,  but  not  in  a  suit  by  ta.x-payers. 

time,  it  miglit  for  one  hundred  years,  by  Grant  i-.  The  City  of  Davenport,  36  Iowa, 

contracting  for  that  period.  .  .  .  The  act  396,  1873. 

shows  that  it  was  intended  to  vest  a  dis-  ^  Norwich  Gaslight  Company  t'.  Nor- 

cretion  at  all  times  in  the  board,  whether  wich  City   Gas   Company,   25  Conn.   ]!>, 

any  and   which  of  the  streets  should  be  1856.      This   case   is    distinguished,    and 

lighted  with  gas.    The  board  could,  there-  the  power  of  the  legislature  to  grant  an 

fore,  contract  for  a  supply  only  during  its  f.rr/«s/ce  right  to  a  company  to  manufac- 

pleasure."     Ante,  sec.  97.  ture  and  sell  gas  is  affirmed,  in  the  State 

Authority  to  light  the  puhlic  streets,  r.  Milwaukee  Gas  Company,  29  Wis.  454, 

and  to  levy  and  collect  a  tax  for  that  pur-  1872;  s.  c.  9   Am.  Rep.  598.     As  to  the 

pose,  gives  tiie  power  to  the  municipality  test  propounded  by  the  Supreme    Court 

to  do  this  either  by  the  construction  of  of   Alahama    in     respect    of    conferring 

gas  works  of  its  own,  or  by  a  valid   con-  franchises     on     particular     individuals, 

tract  with  others,  acting  within  the  scope  Horst  v.  Moses,  48  Ala.   129,    1872 ;  In- 

of  its  authority.     Garrison  v.  Chicago,  7  dianapolis  r.  Indianapolis  Gas  Co.,  G6  Ind 

Bissell,  480,  1877,  per  Drummond,  J.  896,  citing  and  approving  text. 
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the  streets  of  the  city  of  Norwich  to  lay  down  gas  pipes,  etc., 
which  right  was  declared  to  be  exclusive  "  against  any  and  all 
persons  or  corporations,"  etc.,  with  an  exception  not  material  to 
be  noticed.  When  this  act  was  passed,  the  defendant's  works 
were  far  advanced.  The  court  were  of  opinion  that  the  act  gave 
the  plaintiffs  no  interest  in  the  streets,  and  that  they  could  only 
sustain  their  bill  for  an  injunction  upon  the  idea  that  they  have 
an  interest  in  the  street  that  is  being  interfered  with,  or  threat- 
ened to  be,  by  the  defendants.  The  court  were  further  of  the 
opinion,  and  so  held,  that  the  act  giving  the  plaintiffs  the  exclu- 
sive use  of  the  streets  was  a  restriction  upon  the  free  manufac- 
ture and  sale  of  gas,  was  a  monopoly,  and  unconstitutional  and 
void.  The  court  distinguished  this  from  the  grants  of  ferry  and 
bridge  franchises,  which  are  founded  upon  an  adequate  considera- 
tion, in  the  obligation  to  accommodate  the  public,  keep  in  repair, 
etc.  But,  remarks  the  court,  "  The  grant  to  the  plaintiffs  appears 
to  have  been  made  without  any  consideration  whatever  for  it. 
The  plaintiffs  are  under  no  obligation  to  make  gas,  or  suffer  the 
gas  they  make  to  be  used."  ^  As  there  was  no  consideration, 
public  or  private,  reserved  for  the  grant,  and  as  the  business  of 
manufacturing  and  selling  gas  is  an  ordinary  business,  like  the 
manufacture  of  leather,  or  any  other  article  of  trade,  in  respect 
to  which  the  government  has  no  exclusive  prerogative,  we  think 
that,  so  far  as  the  restriction  of  other  persons  than  the  plaintiffs 
from  using  the  streets  for  the  purpose  of  distributin'g  gas  by  the 
means  of  pipes  can  be  fairly  viewed  as  intended  to  operate  as  a 
restriction  upon  its  free  manufacture  and  sale,  it  comes  directly 
within  the  definition  and  description  of  a  monopoly ;  and  although 
we  have  no  direct  constitutional  provision  against  a  monopoly, 
yet  the  whole  theory  of  a  free  government  is  opposed  to  such 
grants,  and  it  does  not  require  even  the  aid  which  may  be  derived 

'  A  gas  company  is  not,  upon  the  gen-  as  may  be  agreed  upon,  although  of  a 
eral  principles  of  the  law,  bound,  in  the  pubUc  character  is  not  necessarily  a  pub- 
absence  of  an  express  statute  or  contract,  lie  corporation,  at  least  in  such  a  sense  as 
to  furnish  gas  to  all  buildings  on  the  lines  to  exempt  it  from  the  exercise,  in  respect 
of  tlieir  main  pipes,  upon  being  tendered  of  land  held  by  it  not  then  in  use,  of  the 
the  fixed  price  or  a  reasonable  compen-  power  of  eminent  domain  conferred  in 
sation.  Paterson  Gaslight  Company  v.  general  terms  upon  a  railway  company. 
Brady,  3  Dutch.  (N.  J.)  245,  1858.  New  York  Central,  etc.  Railroad  Co.  v. 
A  gas  company  chartered  by  the  legis-  Met.  Gaslight  Co.,  63  N.  Y.  326,  1875; 
lature,  with  authority  to  manufacture  Rochester  Water  Works,  in  re,  66  N.  Y. 
and  sell  gas  to  private  consumers  and  for  413,  1876. 
lighting  the  pui>lic  streets  on  such  terms 
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from  the  Lill  of  rights,  which  declares  '  that  no  man  or  set  of 
men  are  entitled  to  exclusive  public  emoluments  or  privileges 
from  the  community,'  to  render  them  void." 

§  695.  (550)  With  reference  to  this  decision,  it  may  be  re- 
marked that  in  order  to  induce  the  investment  of  capital  in  such 
enterprises,  it  is  quite  usual  for  the  legislature,  or  city  council  by 
legislative  authorit}',  to  grant  exclusive  privileges  for  a  limited 
time.  Whether  the  principles  of  this  decision  would  be  extended 
to  such  cases,  or  to  cases  where  a  consideration  was  received  for 
the  grant,  or  whether,  without  regard  to  these  circumstances,  the 
restriction  on  the  power  of  the  legislature  therein  declared  will 
be  followed  elsewhere,  are  questions  which  as  yet  remain  to  be 
settled.  However  it  may  be  as  respects  the  power  of  the  legis- 
lature to  make  the  grant  exclusive,  no  such  power,  it  is  clear,  can 
be  exercised  by  a  municipal  council,  unless  it  be  plainly  conferred 
by  express  words,  or  by  necessary,  or  at  least  reasonable,  impli- 
cation.^ 

§  696!  That  a  city  has  chartered  a  gas  company,  giving  it  the 
exclusive  right  to  lay  pipes  through  its  streets  and  light  the  same 
for  a  specified  compensation,  does  not  deprive  it  of  the  right  to 
charter  another  company  before  the  first  franchise  shall  have  ex- 
pired, conferring  upon  it  similar  rights  and  privileges ;  and  such 
rights  cannot  be  restrained  by  injunction. 

The  fact  that  a  contract  was  created  by  the  first  ordinance 
does  not  destroy  its  legislative  character.  After  the  enactment 
of  a  statute,  the  judiciary  may  pronounce  it  unconstitutional, 
but  it  cannot  interfere  to  prevent  its  enactment  by  the  legis- 
lature.2 

§  697.  (651)  Water-Pipes.  —  The  use  of  streets  for  the  pur- 
pose of  laying  down  water-pipes  stands  upon  the  same  principles 
as  their  use  for  sewers  and  gas-pipes.  Where  the  charter  gives 
to  the  city,  in  terms,  the  power  to  supply,  or  authorize  the  inhab- 
itants to  be  supplied  with  water,  the  municipal  council  may  use, 

*  People  V.  Benson,  30  Barb.  (N.  Y.)  stitution   to   {jrant    monopolies,   see    the 

24;    ante,  sec.  302;  State   v.    Cincinnati  "Slaughter  House  Cases,"  IG  Wall.  36, 

Gas  Company,  supra.  1872. 

As  to  the  power  of  the  state  legislatures         -  Des  Moines  Gaa  Co.  v.  Des  Moines, 

under  the  amendments  to  the  federal  con-  44  Iowa,  508,  187G. 
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or,  as  an  incidental  power,  may  permit  the  contractor  to  use,  the 
streets  for  tliis  purpose,  and  the  adjoining  fee-holder  is  not  en- 
titled to  compensation  as  for  a  new  servitude ;  for  it  is  not  sucli 
but  only  a  proper  or  necessary  use  incident  to  a  street  in  a  popu- 
lous place. ^ 

§  G98.  (552)  Telegraph  Poles.  —  Legislative  sanction  directly 
given,  or  mediately  conferred  through  proper  municipal  action,  is 
necessary  to  authorize  the  use  of  streets  for  the  posts  of  a  tele- 
graph company.  If  such  posts  be  erected  within  the  limits  of  a 
street  or  highway  without  such  sanction,  they  are  nuisances;  but 
if  the  erection  be  thus  authorized,  they  are  not.^ 

§  699.  (553)  Openings  in  Sidewalks,  —  In  many  cities  lot  pro- 
prietors upon  streets  are  permitted  to  make  openings  in  the  side- 
walks, in  order  to  obtain  an  entrance  into  the  basement  or  cellar, 
and  also  to  make  openings  under  the  sidewalk  to  give  additional 
cellar  room.  If  the  fee  of  the  street  is  in  the  municipality  in 
trust  for  the  public  uses,  as  it  frequently  is,  it  extends  to  the 
whole  street,  including  the  sidewalk ;  and  the  adjoining  lot-owner 
would,  it  seems  clear,  have  no  right,  as  against  the  public,  or  the 
municipality  charged  with  the  control  of  the  streets,  to  appropri- 
ate them  to  this  use.     To  recognize  such  a  right  would  be  incon- 

1  Angell  on  Highways,  sees.  25,  312  ;  erection  of  a  water  tank  in  the  centre  of 
Milhau  ?^  Sliarp,  15  Barb.  (N.  Y.)  210,  a  street,  occupying  one  half  of  the  widtli 
per  Edwards,  P.  J ;  Kelsey  v.  King,  32  thereof,  and  the  erection  and  operation 
Barb.  (N.  Y.)  410.  Water  company  of  a  steam  engine  in  connection  there- 
compelled  to  lower  pipes  laid  in  a  street  with,  even  for  the  purpose  of  supplying 
by  legislative  sanction,  so  as  to  conform  the  city  and  residents  tliereof  with  water, 
to  a  new  grade  established  by  municipal  is  not  one  of  the  uses  of  a  street  as  such, 
authority.  Water  pipes  in  a  highway  for  which  the  ground  may  be  appropri- 
where  tlie  fee  is  in  the  adjoining  propri-  ately  used  under  a  dedication  thereof  as 
etor  entitles  him  to  compensation.  John-  a  street.  The  owner  of  a  lot  adjoining  a 
son  V.  Jaqui,  27  N.  J.  Eq.  552,  1876.  But  street  does  not  take  the  same  subject  to 
this  principle,  it  is  believed,  does  not  any  such  easement.  The  owner  may 
apply  to  streets  in  a  city  or  incorporated  therefore  maintain  an  action  for  damage 
place.  Commissioners  v.  Hudson,  2  Beas.  done  to  his  property  in  consequence  of 
(N.  J.)  420.  Water  company's  liability  such  use.  Morrison  v.  Hinkson,  87  111. 
for  negligent  escape  of  water  from  pipes.  587. 

Blyth  V.   Birmingham  Water   Works,  4  ^  Commonwealth  v.  Boston,  97  Mass 

Exch.  (Ilurl.  &  Gord.)  781.     A  city  own-  555 ;  Eegina  i^.   Telegraph   Company,   9 

ing  water  works  not  liable  beyond  loss  of  Cox  Cr.   Cas..  174,  cited   in  Redfield  on 

water  rents  for  defective  supply  to  pri-  Carriers,  sec.  574,  and  note,  where  lead- 

vate   consumer.     Smith   v.  Philadelphia,  ing   opinion   of   Crompton,   J.,    is    given; 

81  Pa.  St.  .18,  1876;    s.  c.  22  Am.  Rep.  Young  ;'.  Yarmouth,  9  Gray  (Mass),  386, 

731 ;  see  Paintor  v.  Worcester,  123  Mass.  construing   tlie    statute  of  Massachusetts. 

311,  1877;  8.  c.  25  Am.  Rep.  90.     The  Post,  sec.  1037,  note. 
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sistent  with  the  public  rights,  which  are  paramount  to  the  whole 
street,  and  to  all  uses  and  servitudes  required,  or  which  may  be 
required,  fur  the  public  benefit  and  convenience.  But  such  uses 
may  be  permitted  by  the  municipality  when  they  do  not  interfere 
with  the  jjublic  interests,  and  are  authoiized  by  their  charters. 
If  the  fee  of  the  street  is  in  the  adjoining  owner,  as  it  frequently 
is,  the  question  as  to  the  rightfulness  of  such  a  use  of  the  side- 
walk may  not  be  so  plain,  and  yet,  even  in  this  case,  the  public 
right  must  be  paramount  to  individual  interests,  and  the  rights  of 
the  public  are  not  limited  to  a  mere  right  of  way,  but  extend,  as 
we  have  shown,  to  all  beneficial  uses,  as  the  public  good  or  con- 
venience may  from  time  to  time  require.  The  use  of  the  streets 
for  sewers,  tunnelling,  public  cisterns,  gas-pipes,  water-pipes,  and 
other  improvements,  might  be  seriously  affected  by  the  recogni- 
tion of  a  right  in  the  abutter  to  make  at  pleasure  openings  in,  or 
even  under,  the  sidewalk  or  street.  The  correct  view  would 
seem  to  be  that  all  rights  of  this  character  must  come  from 
legislative  declaration  or  municipal  license,  express  or  implied 
from  general   usage. ^ 

§  700.  {bo-i)  Speaking  of  this  subject,  the  Supreme  Court  of 
Illinois  remark :  "  We  are  not  prepared  to  admit  that  the  de- 
fendant could,  by  reason  of  his  ownership  of  the  adjoining  prop- 
erty, claim  the  absolute  right  to  take  up  the  sidewalk  and  extend 
his  coal-cellar  under  it ;  but  as  such  a  privilege  is  a  great  conve- 
nience in  a  city,  and  may,  with  proper  care,  be  exercised  with 
little  or  no  inconvenience  to  the  public,  we  think  that  the  au- 
thority to  make  such  cellars  may  be  implied,  in  the  absence  of 
any  action  of  the  corporate  authorities  to  the  contrary,  they  hav- 
ing been  aware  of  the  progress  of  the  work.  .  .  .  But,"  the  court 
adds,  "  while  we  infer  a  license  thus  to  use  a  part  of  a  public 
street,  it  is  on  the  condition  that  the  pei-son  doing  so  shall  use 
more  than  ordinary  care  and  expedition  in  the  prosecution  of  the 
work.  Neither  the  public  nor  other  individuals  derive  any  pos- 
sible advantage  from  such  a  use  of  the  sidewalk,  but  it  is  solely 
for  the  benefit  of  the  person  thus  using  it,  and  he  must  see  to  it 
that  he  does  not  endanger  the  safety  of  others,  and  that  he  in- 
commodes the  public  as  little  as  possible."  ^ 

»  Post,  sees.  734, 996-1000, 1032.  Irvine  =  Nelson  v.  Godfrey,  12.  111.  22,  23. 
r.  Wood  (coal-holc  in  sidewalk),  51  N.  Y.  Followed  :  Gridley  v.  Blooniington.  08  111. 
2-24,  1872;  s.  c.  10  Am.  Rep.  603.  50,1873.     5i//)ra.  sec.  C60,  note.     In  New 
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Railroads  in  Cities.  —  Use  of  Public  Streets  hy  Railroads.  —  Ex- 
tent of  Legislative  and  Municipal  Authority. 

§  701.  (555)  Reference  is  elsewhere  made  to  the  plenary  power 
of  the  legislatures  of  the  states  in  this  country  over  all  public 
ways,  including  not  only  common  highways  but  streets  within 
the  limits  of  municipalities.  It  has  often  been  decided,  and  is 
settled,  that  the  legislature  has  the  power  to  authorize  the  build- 
ing of  a  railroad  on  a  street  or  highway,  without  the  consent  of 
the  municipal  authorities,^  and  may  directly  exercise  this  power 
or  devolve  it  upon  the  local  or  municipal  authorities.^ 

In  Illinois  a  city  has  the  power  to  allow 
the  construction  of  a  railroad  upon  or  over 
its  streets,  and  the  puhlic  will  be  bound 
by  whatever  may  be  lawfully  done  in  re- 
gard to  the  streets  by  the  city.     Chicago 

6  N.  W.  Railroad  Co.  v.  Elgin,  91  111.  251 ; 
Murphy  v.  Chicago,  29  111.  279  ;  Quincy  v. 
C.  B.  &  Q.  Railroad,  92  111.  21.  A  munici- 
pal corporation  has  the  same  right  to  ques- 
tion the  corporate  existence  and  the  rights 
of  a  railroad  company  seeking  to  use  its 
streets  as  a  private  owner  would  have 
where  the  use  of  his  property  is  sought. 
Brooklyn  Steam  Railroad  Co.  v.  Brook- 
lyn, 78  N.  Y.  524 ;  Tate  v.  Railroad  Co., 

7  Ind.  479 ;  Savannah,  etc.  Co.  v.  Savan- 
nah, 45  Ga.  602,  1872 ;  Hine  v.  Railroad 
Co.,  42  Iowa,  6.36,  1876;  Railroad  Co.  v. 
Daily,  13  Ind.  3-53 ;  8.  c.  lb.  551 ;  People 
V.  Kerr,  27  N.  Y.  188 ;  Clinton  v.  Railroad 
Co.,  24  Iowa,  455;  Lackland  v.  Rail- 
road Co.,  31  Mo.  180  ;  Porter  v.  Railroad 
Co.,  33  Mo.  128,  1862 ;  James  River  Co.  v. 
Anderson,  12  Leigh  (Va.),  276;  Chicago 
V.  Robbing,  2  Black  (U.  S.),  424;  ante, 
sees.  71,  657.  See  Railroad  Co.  v.  Steiner, 
44  Ga.  546,  1861 ;  Vason  v.  Railroad  Co., 
43  Ga.  631.  After  much  conflict  of 
opinion,  the  Supreme  Court  of  Louisiana 
finally  reached  the  conclusion  that  the 
legislature  of  the  state  had  the  power  to 
authorize  a  railway  company  to  use  for 
its  road  part  of  the  batture  or  levee  in 
front  of  New  Orleans.  New  Orleans,  etc. 
Co.  V.  New  Orleans,  26  La.  An.  617  ;  lb. 
478,  1874. 

A  different  view  has  been  sometimes 
taken.     Thus  in  Donnaher  v.  The  State. 

8  Sm.  &  Mar.  (16  Miss  )  649,  1847,  tl.e 
court  decided  that  where  the  statute 
imder  which  a  city  was  laid  out  vested 
the  title  of  the  streets  in  the  city,  such 


York  it  is  held  that  where  the  lot-owner 
holds  the  fee  to  the  centre  of  tiie  street 
he  has  the  right  to  e.xcavate  the  soil  under 
tlie  surface,  and  to  use  the  space  for  abase- 
ment or  other  uses  which  do  not  interfere 
with  the  public  right  of  way.  McCarthy 
V.  Syracuse,  4G  N.  Y.  194,  1871.  See 
Fisher  v.  Thirkell,  21  Mich.  1,  1870,  re- 
ferred to  post,  sec.  1032-1033,  note.  "  What 
may  be  deemed  a  reasonable  and  proper 
use  of  a  way,  public  or  private,  must 
depend  much  on  the  local  situation  and 
much  on  public  usage.  The  general  use 
and  acquiescence  of  the  public  is  evidence 
of  the  right."  O'Linda  v.  Lothrop,  21 
Pick.  292,  297  ;  infra,  sees.  734,  996-1000, 
1032. 

^  Savannah,  etc.  Co.  v.  Savannah,  45 
Ga.  602, 1872  ;  Hine  v.  K.  &  D.M.  Railroad 
Co.,  42  Iowa,  6.36,  1876. 

2  Mercer  v.  Railroad  Co.,  36  Pa.  St. 
99,  18.59;  Black  v.  Railroad  Co.,  58  Pa. 
St.  249;  Philadelphia,  etc.  Railroad  Co., 
6  Whart.  (Pa.)  25,  affirmed  in  Common- 
wealth V.  Railroad  Co.,  27  Pa.  St.  .339,  354  ; 
Green  f.  Reading,  9  Watts  (Pa.),  382; 
Henry  v.  Bridge  Co.,  8  Watts  &  Serg. 
(Pa.)  85;  O'Connor  v.  Pittsburgh,  18  Pa. 
St.  (6  Harris)  189  ;  Railroad  Co.  v.  Adams, 
3  Head  (Tcnn.),  596;  Moses  y.  Railroad 
Co.,  21  111.  516  ;  Murphy  v.  Chicago.  29 
111.  279 ;  Railroad  Co.  v.  Municipality,  1 
La.  An.  128  ;  9  lb.  284  ;  Geiger  v.  Filor, 
8  Fla.  .325;  Springfield  v.  Railroad  Co.,  4 
Cush.  (Mass.)  63  ;  Cosby  v.  Railroad  Co., 
10  BiLsh  (Ky.),  288,  1874  ;  State  v.  Hobo- 
ken,  6  Vroom  (35  N.  J.  L.),  205  ;  Paterson 
Railroad  Co.  v.  Paterson,  9  V.  E.  Green 
(24  N.  J.  Eq.),  1.58  ;  Railroad  Co.  v.  New- 
ark, 2  Stockt.  (N.  J.)  352,  357;  Barney 
V.  Keokuk,  94  U.  S.  324,  1876;  s.  c.  4 
Dillon,  593. 
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§  702.  (55G)  If  the  fee  in  the  streets  or  liighways  is  in  the 
public,  or  in  the  municipality  in  trust  for  public  use,  and  is  ngt  in 
the  abutter,  the  doctrine  seems  to  be  settled  that  the  legislature 
may  authorize  them  to  be  used  by  a  railroad  company  in  the  con- 
struction of  its  road,  without  compensation  to  adjoining  owners, 
or  to  the  municipality,  and  without  the  consent,  and  even  against 
the  wishes,  of  either.^ 

§  703.  (557)  But  where  the  jynhlic  have  onli/  an  easement  in 
the  street  or  highway,  it  has  been  generally,  but  not  always,  held 
that  against  the  proprietor  of  the  soil  the  use  of  the  street  or 
highway  for  the  purpose  of  a  steam  railroad  is  an  additional 
burden,  which,  under  the  constitution  of  the  different  states, 
cannot  be  imposed  by  the  -legislature  without  compensation  to 
such  proprietor  for  the  new  servitude.^ 

§  704.  A  distinction  is  made  where  the  municipality  granting 
the  right  to  lay  the  track  owns  the  fee  in  the  street  and  where 


streets  cannot  be  subjected  to  the  use  of 
a  railroad  without  llie  consent  of  the  city, 
unless  the  damages  to  the  city  are  as- 
sessed and  paid.  In  otiier  words,  the 
legislature  can  only  interfere  with  tlie 
use  of  the  streets  of  the  city  by  its  exer- 
cise of  the  right  of  eminent  domain  ;  and 
if  it  exercise  this  right,  it  must  compen- 
sate the  city.  But  this  conclusion  seems 
to  have  been  adopted  without  sufficient 
reflection,  and  is  undoubtedly  erroneous. 
Ante,  ch.  iv.  sees.  54-G3. 

In  Great  Britain  express  legislative 
authority  is  necessary  to  warrant  streets 
to  be  used  for  the  purposes  of  railways. 
Galbreath  v.  Armor,  4  Bell  App.  Gas. 
374 ;  Queen  v.  Gas  Co.,  2  Ellis  &  El.  651  ; 
Queen  v.  Charlesworth,  16  Q.  B.  lOl'J; 
Kcgina  v.  Train,  9  Cox  Cr.  Cas.  180  ;  1 
Barn.  &  Ad.  30.  On  the  right  of  rail- 
ways to  occupy  highways,  see  Kedficld 
on  Railways,  sec.  70,  and  notes. 

1  Clinton  V.  Railroad  Co.,  24  Iowa,  455, 
1868  ;  s.  p.  People  v.  Kerr,  27  N.  Y.  188  ; 
Railroad  Co.  v.  Applcgate,  8  Dana  (Ky), 
289 ;  Williams  v.  Railroad  Co.,  16  N.  Y. 
^1,  obiter  ;  Wager  v.  Railroad  Co.,25N.Y. 
526 ;  note  observations  on  page  533 ; 
Protznian  v.  Railway  Co.,  9  Ind.  467  ;  13 
Ind.  353  ;  Ih.  551 ;  Moses  v.  Railroad  Co., 
21  111.  522.  Distinguished,  Indianapolis, 
etc.  Railroad  Co.  v.  Hartley,  07  111.  439, 


1873 ;  s.  c.  16  Am.  Rep.  24 ;  8.  c.  5  Chi- 
cago Legal  News,  486,  and  disapproving 
dicta  in  21  111.  543  and  29  111.  279.  Ingra- 
ham  V.  Chicago,  etc.  Railroad  Co.,  34  Iowa, 
249,  1872.  See  Coolcy  Const.  Lim.  555, 
556  and  notes  ;  Hinchnian  v.  Paterson 
Horse  Railroad  Co.,  17  N.  J.  Eq.  75  ;  Jer- 
sey City,  etc.  Co.  v.  Railroad  Co.,  5  C.  E. 
Green  (20  N.  J.  Eq.),  01,  360  ;  Stetson  v. 
Chicago  etc.  Railroad,  75  III.  74,  1875 ; 
People  V.  Law,  34  Barb.  (N.  Y.)  494  ;  Rail- 
way Co.  V.  Philadelphia,  47  Pa.  St.  325; 
Carson  v.  Railroad  Co.,  35  Cal.  325,  1868. 
City  not  liable  to  lot-owner.  Davenport 
V.  Stevenson,  34  Iowa,  225. 

2  W^illiams  v.  Railroad  Co.,  16  N.  Y. 
97, 1857  ;  Wager  v.  Railroad  Co.,  25  N.  Y. 
620,  1862 ;  Mahon  v.  Railroad  Co.,  24  N.  Y. 
658;  Fletcher  v.  Railroad  Co.,  25  Wend. 
(N.  Y.)  402;  Bissell  v.  Railroad  Co.,  23 
N.  Y.  61 ;  Davis  v.  Mayor,  etc.  of  New 
York,  14  N.  Y.  626  ;  Carpenter  v.  Rail- 
road Co.,  24  N.  Y.  055;  Clarke  v.  Black- 
mar,  47  N.  Y.  150, 1871  ;  s.  v.  Railroad  Co. 
V.  Reed,  41  Cal.  256 ;  Harrington  v.  Rail- 
road Co.,  17  Minn.  215,  224 ;  Gray  v.  Rail- 
road Co.,  13  Minn.  315;  Williams  v.  Plank 
Road  Co.,  21  Mo.  580;  Ford  v.  Railroad 
Co.,  14  Wis.  016 ;  Pomeroy  i-.  Railroad 
Co.,  16  Wis.  640;  Indianapolis  Railroad 
Co.  V.  Hartley,  supra  ;  Perry  v.  New  Or- 
leans, etc.  Co.,  55  Ak.  413. 
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the  fee  remains  in  the  abutting  land-owner,  and  it  seems  to  us 
that  it  rests  on  sound  principles,  and  is  supported  by  the  highest 
authorities.  Where  the  fee  remains  in  the  original  proprietor  it 
is  immaterial  how  the  public  acquired  an  easement  over  the 
lands,  whether  by  condemnation  or  by  dedication  ;  it  is  only  for 
the  use  of  ordinary  travel,  such  as  we  are  accustomed  to  see  on 
streets  or  highways.  In  case  the  proprietor  dedicated  the  land 
it  was  for  no  other  purpose,  and  if  it  was  condemned  his  damages 
were  assessed  with  no  other  view.  A  different  use  of  the  land, 
from  that  for  which  it  was  intended  cannot  be  justified  on  the 
ground  that  a  railway  is  an  improved  highway.  Railway  com- 
panies are  only  public  corporations  in  a  limited  sense.  The  right 
of  way,  the  road-bed  and  the  carriages  propelled  thereon,  are 
owned  by  private  individuals  and  not  by  the  public.  Fares  are 
charged  for  travel  thereon  for  the  exclusive  benefit  of  the  parties 
owning  the  road.  They  are  constructed  and  equipped  in  the 
interest  of  private  speculation,  but  at  the  same  time  they  are  in- 
tended to  subserve  the  public  good.  The  travel  on  them  bears 
no  analogy  to  our  notions  of  travel  on  an  ordinary  street  or  high- 
way, where  every  one  travels  at  pleasure  in  his  own  conveyance 
without  paying  tolls  or  fares.  The  uses  are  totally  different,  and 
even  inconsistent.  The  one  is  exclusive,  in  favor  of  private  in- 
terest, and  the  other  is  open  and  free  to  all.  The  doctrine  most 
in  consonance  with  our  sense  of  justice  is,  where  the  fee  of  the 
street  remains  in  the  abutting  land-owner,  the  corporation  may 
grant  the  right  to  a  railway  company  to  lay  its  track  along  or 
across  any  street,  but  the  company  avails  of  its  privilege  at  its 
peril.  If  in  laying  its  track  it  causes  a  private  injury  to  him  who 
owns  the  fee  in  the  adjoining  premises,  it  must  make  good  the 
damages  sustained.^ 

1  Indianapolis  Railroad   Co.  v.  Hart-  324,   1876;    8.  c.  below,   4  Dillon,   593. 

ley,  67  111.  439,  1873 ;  s.  c.   16  Am.  Rep.  Text  cited,  Atcliison  Railroad  Co.  v.  Gar- 

624;    8.   c.   5  Chicago   Leg.   News,   486.  side,  10  Kan.  552,  565,  1873. 

And  this,  says  Judge   Cooky,  appears  to  It  is  now  firmly  established  as  law  in 

lie  the  weight  of  judicial  autliority.  Const.  New  York,  by  the  cases  above  cited,  that 

Lim.  549.     And  such  is  also  the  opinion  the  use  of  a  street  or  higliway  for  a  rail- 

<if  .l\i<]ge  Redjield.    Redfield  on  Railways,  road  is  an  additional  burden  beyond  the 

{3d  ed),  sec.  76  and  note.     The  question  public   easement,    which   cannot  be   im- 

is   examined    with   great   fulness   of    re-  posed  by  the  legislature  directly,  or  by  a 

search  in  Kucheman  i;.  Railroad  Co.,  46  municipal  corporation  derivative!}',  with- 

lowa,  366,  1877,  and  there  was  consider-  out  compensation  to  the  owner  of  the  fee, 

able    diversity    of   opinion    among    the  whether  it  be  city  lots  or  country  prop- 

juilges.     See  Barney  v.  Keokuk,  94  U.  S.  erty ;  that  such  use,  without  the  consent 
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§  705.  (558)  Dele<jatcd  Municipal  Authority.  —  The  legislature, 
instead  of  granting,  by  direct  act  or  general  legislation,  the  power 
to  railroad  companies  to  occupy  streets  for  the  purpose  of  buihl- 
ing  and  operating  their  roads,  may  delegate  to  municipalities  the 
right  to  say  when  and  upon  wliat  conditions,  if  at  all,  the  public 
streets  within  their  limits  may  be   thus  used.^     The  usual  and 


of  tlie  fee-owner,  or  acquiring  the  right 
under  tlie  law,  by  compensating  hlin  for 
it,  is  a  wrong,  for  which  trespass  will  lie, 
or  ejectment  to  recover  possession  of  the 
land,  subject  to  the  public  easement. 
Where  the  statute  authorizes  a  railroad 
company  to  acquire  only  the  use  of  lands 
for  operating  its  road,  the  fee  remains 
with  the  owner,  and  the  railroad  company 
can  grant  to  a  city  no  greater  rights  than 
it  possesses ;  and  on  tlie  abandonment  of 
the  sprcific  use,  the  owner  of  the  fee  m.iy 
re-enter,  and  cannot  be  deprived  of  his 
rights  by  legislative  enactment  without 
compensation.  Heard  v.  Brooklyn,  60 
N.  Y.  242,  1875.  Such  a  case  is  dis- 
tinguishable from  one  where  the  fie  is 
granted  or  taken,  for  then  the  owner  has 
no  reversionary  interest.  Heath  v.  Bar- 
more,  50  N.  Y.  802  ;  ante,  sec.  589.  Consult 
Porter  v.  llailroad  Co.,  33  Mo.  128.  See 
Railroad  Co.  v.  Steiner,  44  Ga.  54G.  The 
author  ventures  to  observe,  however,  that, 
in  the  absence  of  special  constitutional  re- 
strictions, there  is  much  to  recommend  the 
doctrine  of  tlie  plenary  power  of  the  legis- 
lature over  all  streets  and  highways  and 
public  places,  and  their  uses,  which  is  as- 
serteil  in  the  Pennsi/lvania  cases,  the  lead- 
ing one  of  which  is  the  Commonwealth 
r.  Railroad  Co.,  6  Whart.  (Pa.)  25, 
affirmed,  27  Pa.  St.  339,  354  ;  criticised, 
Williams  v.  Railroad  Co.,  16  N.  Y.  97, 
10().  See,  also,  O'Connor  v.  Pittsburgh, 
18  Pa.  St.  187,  189;  Commonwealth  v. 
Passmore,  1  Serg.  &  Rawle  (Pa.),  217; 
approved,  Chicago  v.  Robbins,  2  Black 
(U.  S.).  418. 

In  Georrjia,  legislative  authority  to  a 
railroad  company  to  use  a  public  street 
for  its  track  and  trains  does  not  exempt 
the  company  from  liability  for  injuries  to 
the  adjoining  property  caused  by  smoke, 
noise,  shaking  down  plastering,  etc.,  but 
qume.  South  Car.  Railroad  Co.  v.  Steiner, 
44  Ga.  546,  1871.  If  a  party  dedicates  a 
public  street  through  his  laud,  and  a  rail- 


road company  afterwards  procures  a  con- 
demnation of  land  along  the  street  for 
its  track,  and  damages  are  awarded  him 
therefor,  this  is  no  reason  why  he  should 
not  be  awarded  further  damages,  to  be 
paid  by  another  railroad  company  which 
seeks  to  build  another  track  on  the  same 
street,  s.  p.  Railroad  Co.  v.  Reed  et  al., 
41  Cal.  256,  1871. 

1  Mercer  i-.  Railroad  Co.,  36  Pa.  St. 
99,  1859;  Railroad  Co.  i-.  Leavenworth, 
1  Dillon  C.  C.  R.  393,  1871;  Slatten  v- 
Railroad  Co.,  29  Iowa,  148  ;  Philadelphia 
r.  Railroad  Co.,  3  Grant  (Pa.),  403;  Moses 
r.  Railroad  Co.,  21  III.  516;  Geiger  v. 
Filor,  8  Fla.  325 :  Tate  v.  Railroad  Co., 
7Ind.  479;  Brooklyn,  etc.  Hailroad  Co. 
V.  Brooklyn,  etc.  Railroad  Co.,  32  Barb. 
(N.  Y.)  358;  Railroad  Co.  v.  New  York, 
1  Hilton  (N.  Y.),  502  ;  Hoyle  v.  Railroad 
Co.,  23  La.  An.  535,  1871  ;  Railroad  Co. 
V.  Reed,  41  Cal.  256  ;  Mathews  c.  Kelsey, 
58  Me.  50,  1870 ;  Wolfe  v.  Railroad  Co., 
15  B.  Mon.  (Ky.),  404;  Commonwealth 
V.  Railroad  Co.,  27  Pa  St.  389;  People's 
Railroad  v.  Memphis  Railroad,  10  Wall. 
38;  Brooklyn  v.  City  Railroad  Co.,  47 
N.  Y.  475,  1872;  Richmond,  etc.  Railroad 
Co.  v.  Richmond,  96  U.  S.  321,  Ibll ;  s.  c. 
10  Chicago  Leg.  News,  379  ;  Railroad  Co. 
r.  Newark,  8  C.  E.  Green  (28  N.  J.  Eq), 
515,  522  ;  State  v.  Atlantic  City,  5  Vrooni 
(34  N.  J.  L.),  99;  State  v.  Patersou,  9 
C.  E.  Green  (24  N.  J.  Eq.),  158. 

Grant  construed  not  to  be  exclusive  ia 
the  grantee.  Brooklyn,  etc.  Railroad  Co. 
V.  Coney  Island,  etc.  Railroad  Co.,  35 
Barb.  (N.  Y.)  364;  s.  c.  18  New  York, 
160;  Railway  Co.  v.  Kerr,  45  Barb  (N.  Y.) 
148  ;  Street  Railroad  Co.  v.  City  Railway 
Co.,  2  Duvall  (Ky.),  175.  Etlect  of  mu- 
nicipal condition  that  another  company 
should  have  joint  use  of  the  track  laid  on 
certain  streets.  Jersey  City,  etc.  Co.  v. 
Railroad  Co.,  6  C.  E.  Green  (21  N.  J.  Eq), 
550. 

If  a  railroad  company  is  authorized  to 
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ordinary  powers  of  municipal  corporations  to  regulate  streets  and 
keep  them  free  from  obstructions  are  not  sufficient,  it  is  believed, 
to  empower  them  to  authorize  the  use  thereof  for  the  purpose  of 
constructing  and  operating  thereon  a  steam  railway,  as  these 
powers  are  not  to  be  enlarged  by  construction,  and  were  not  con- 
ferred for  this  purpose.^ 


occiipy  the  street  of  a  city,  it  possesses, 
as  a  necessary  incident,  tlie  power  to 
make  a  "  turn-out"  within  the  limits  of 
the  street,  to  communicate  with  the  depot 
on  the  street.  Railroad  Co.  v.  Munici- 
pality, 1  La.  An.  128 ;  s.  p.  Knight  v. 
Railroad  Co.,  9  lb.  284.  Power  to  con- 
struct railroad  in  streets  held  to  include 
sidings  and  branches  to  wharves.  Black 
r.  Railroad  Co.,  58  Pa.  St.  249  ;  Philadel- 
phia V.  Railroad  Co.,  //).  253.  Or  to  ele- 
vators. Clarke  v.  Blackmar,  47  N.  Y.  150, 
1871. 

In  Kansas,  although  the  fee  of  streets 
is  in  the  county  as  the  agent  of  the  pub- 
lic, the  power  to  provide  for  and  regulate 
the  passage  of  railways  thereon  is  in  the 
municipality.  Atchison,  etc.  Railroad  Co. 
V.  Garside,  io  Kan.  552,  1873. 

1  Railroad  Co.  v.  Shiels,  33  Ga.  601, 
1863.  In  this  case  it  was  held  that 
the  usual  municipal  power  over  streets 
does  not  give  the  municipal  authorities 
the  right  to  authorize  a  railroad  company 
to  lay  tlieir  track  lengthwise  on  one  of 
the  streets  of  the  city  on  a  grade  requir- 
ing deep  excavations  and  high  embank- 
ments, to  tlie  great  damage  of  the 
adjoining  owner.  See  People  v.  Carpen- 
ter, 2  Doug.  (Mich.)  273;  infra,  sees. 
706,  707.  In  Kentucky,  the  doctrine  is 
that  tlie  municipal  authorities  may  con- 
sent to  the  use  of  streets  by  railway  com- 
panies. Railroad  Co.  v.  Applegate,  8 
Dana  (Ky.),  289,  1839;  Wolfe  v.  Railroad 
Co.,  15  B.  Mon.  (Ky.)  404, 1854  ;  Railroad 
Co.  V.  Brown,  17  B.  Mon.  (Ky.)  763,  18.56 ; 
Cosby  V.  Railroad  Co.,  10  Busli  (Ky.), 
288,  1874.  An  act  of  the  legislature 
authorized  a  street  railway  company  to 
construct  its  railway  along  such  streets 
of  the  city  of  Covington  as  "  it  may  con- 
sider beneficial  to  its  interest,  and  to 
which  tlie  city  council  may  consent,  author- 
ity for  whicii  is  hereby  given  to  said 
council  to  make  an  agreement  therefor,"  — 
Held,  to  authorize  an  agreement  between 


the  company  and  the  city  by  which, 
among  other  things,  the  former  agreed 
to  pay  to  the  latter  an  annual  bonus,  or 
compensation,  for  the  consent  of  the  city. 
Covington  Street  Railway  Co.  v.  Coving- 
ton, 9  Bush(Ky.),  127,1872.  The  gen- 
eral council  cannot  by  contract  deprive 
itself  of  the  power  to  regulate  the  recon- 
struction of  railways  made  necessary  by 
the  changes  in  the  character  of  pavement 
used  upon  the  streets  of  the  city.  Louis- 
ville City  Railway  Co.  v.  City  of  Louis- 
ville, 8  Bush  (Ky.),  415,  1871.  So,  in 
Iowa,  it  has  been  decided  that  municipal 
corporations  have  the  authority  to  author- 
ize the  use  of  streets  by  railway  compa- 
nies on  such  grade  as  their  councils  may 
prescribe  ;  and  that  the  company  is  not 
liable  for  the  necessary  damages  to  ad- 
joining lotowners,  resulting  from  the 
proper  exercise  of  the  power  thus  con- 
ferred. Slatten  v.  Railroad  Co  ,  29  Iowa, 
148,  1870.  But  under  the  statute,  as  con- 
strued, the  right  of  a  railroad  company  to 
occupy,  lengthwise,  a  public  street  against 
the  wish  of  the  municipal  authorities  is 
subject  to  equitable  control  and  police 
regulations.  Railroad  Co.  v.  Mayor,  etc, 
Iowa  Supreme  Court,  April,  1873 ;  Ing- 
ham V.  Chicago,  etc.  Railroad  Co.,  34 
Iowa,  249.  See  City  of  Davenport  v. 
Davenport  &  St.  Paul  Railroad  Co.,  38 
Iowa,  99,  1873.  General  power  to  con- 
struct a  railroad  does  not  give  this  right 
to  occupy  a  highway  longitudinally. 
Railroad  Co.  v.  Newark,  2  Stockt.  (N.  J.) 
352,  362. 

The  act  of  Congress  laying  off  the  city 
of  Burlington,  Iowa,  "  reserved  from  pub- 
lic sale  a  strip  of  land  along  the  bank  of  a 
river,  to  remain  forever  for  public  use  as 
a  highway,  and  for  other  public  usts."  Held, 
that  abutting  lot-owners  acquired  no  title 
thereto,  but  did  acquire  the  right  to  have 
the  public  trusts  observed  ;  and  held,  also, 
that  tiie  city  authorities,  while  they  could 
not  alien  the  dedicated  property,  could 
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§  700.  (559)  Wliere,  under  the  general  statutes  of  a  state,  a 
railroad  company  was  forbidden  to  construct  and  operate  its  road 
upon  the  streets  of  an  incorporated  city,  "  without  the  assent  of 
the  corporate  authorities,"  these  are  not  limited  to  a  simple 
granting  or  denial  of  the  right  of  way,  but  may  prescrilje  con- 
ditions on  which  they  will  give  their  assent,  and  if  these  are 
accepted  by  the  railroad  company,  they  are  binding  upon  the 
parties ;  and,  accordingly,  where  the  right  of  way  along  a  street 
was  granted  by  a  city,  on  condition  that  the  company  should 
build  a  depot  in  a  certain  part  of  a  city,  and  grade,  rip-rap,  and 
pave  the  street  it  used,  and  the  company  agreed  to  accept  it  on 
these  terms,  it  was  held  that  it  could  not  hold  and  enjoy  the 
grant,  and  not  comply  with  the  conditions  on  which  it  was 
made.^ 


§  707.  (560)    Autliority  to  occupy  and  use  Streets.  —  Row  con- 
ferred mid  construed.  —  Legislative  authority  to  railroad  compa- 


permit  tlie  same  to  be  used  bi/  a  railway 
contfuini/  as  a  right  of  way  for  its  road,  or 
for  such  other  public  uses  as  wouhi  justify 
tlie  exercise  of  the  right  of  eminent  do- 
main. Cook  V.  Burlington,  30  Iowa,  94, 
1870;  8.  c.  36  Iowa,  357,  1873;  ante,  sees. 
(518.  649. 

Wiiere  the  common  council  was  au- 
thorized by  the  legislature  to  permit  any 
railroad  to  be  laid  along  any  street,  sub- 
ject lo  the  same  compensation  to  adjoin- 
ing owners  allowed  under  the  general 
railroad  law,  the  council  may  authorize 
tiie  laying  of  a  branch  track  to  a  private 
elevator,  and  it  is  not  requisite  that  the 
ordinance  giving  the  authority  should 
])rovi(le  for  the  compensation,  as  that  is 
provided  for  in  the  statute.  Clarke  v. 
Blackmar,  47  N.  Y.  150.  1871. 

1  liailroad  Co.  v.  Leavenworth,  1  Dil- 
lon C.  C.  II.  393,1871;  s.  p.  Railroad 
Co.  V.  Baltimore,  21  Md.  93 ;  City  Kail- 
road  Co.  V.  City  Railroad  Co.,  20  N.  J. 
Eq.  (5  C.  E.  Green)  61,  3G0,  1869;  Indi- 
anapolis, etc.  Railroad  Co.  ;•.  Lawrencc- 
burg,  ;]4  Ind.  304,  1870;  Richmond,  etc. 
Railroad  Co.  v.  Richmond,  90  U.  S.  521, 
1877  ;  10  Ciiicago  Legal  News,  379. 

In  the  Railroad  Co.  v.  Leavenworth, 
supra,  an  ordinance  and  contract,  sjiecial 
in  their  terms,  were  construed  to  give  the 
the  city  a  right  to  re-enter  and  take  pos- 


session of  the  street,  and  remove  the  rail- 
road track,  on  tlie  failure  of  the  company 
to  comply  with  the  conditions  of  the  or- 
dinance granting  to  it  the  right  of  way. 
The  case  also  considers  the  principles 
which  will,  in  such  cases,  govern  the 
chancellor  in  granting  or  denying  a  tem- 
porary injunction  against  the  city,  to 
restrain  it  from  taking  possession  of  the 
street,  and  removing  the  rails,  and  pre- 
venting the  running  of  the  trains  of  the 
company. 

Remedfi  by  injunction  by  and  against 
city  corporation.  Clinton  v.  Railroad  Co., 
24  Iowa,  455 ;  s.  c.  lb.  485,  note  ;  Railroad 
Co.  V.  Baltimore,  21  Md.  93;  Morris,  etc. 
Railroad  Co.  i'.  Newark,  2  Stockt.  Ch.  (N. 
J  )  352;  Milwaukee  i'.  Railroad  Co.,  7 
Wis.  85 ;  ante,  sec.  662,  note ;  post,  sec 
708.  Remedy  by  injunction  by  adjoin- 
ing owners.  Zabriskie  v.  Railroad  Co., 
2  Beasl.  (N.  J.)  314  ;  Hinchman  v.  Rail- 
road Co.,  17  N.  J.  Eq.  75 ;  Ford  v.  Rail- 
road Co.,  14  Wis.  609 ;  Milburn  v.  Railroad 
Co.,  12  Iowa,  246  ;  post,  ch.  xxii.  Effect 
of  delay  by  city  in  applying  for  injunc- 
tion when  assent  has  been  given,  but 
conditions  have  not  been  complied  with. 
Railroad  Co.  v.  Baltimore,  21  Md.  93; 
Clinton  v.  Railroad  Co.,  24  Iowa,  485, 
note. 
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nies  to  occupy  the  streets  of  an  incorporated  place,  although  it 
must  exist  to  warrant  the  occupation,  need  not  be  expressly 
conferred,  but  may  be  given  by  necessary  implication.^  But  a 
general  grant  to  construct  a  railroad  between  certain  termini^ 
without  prescribing  its  exact  course  or  line,  was  considered  to 
authorize  the  crossing  of  public  highways,  because  this  was  neces- 
sary in  order  to  execute  the  grant,  but  was  not  regarded  as  prima 
facie  conferring  the  power  to  occupy  highways  longitudinally .^ 


1  Ante,  sec.  705.  Commonwealth  v. 
Railroad  Co.,  27  Pa.  St.  339 ;  Alleghany 
V.  Railroad  Co.,  2(3  Pa.  St.  355.  State  v. 
Hoboken,  6  Vroom  (35  N.  J.  L.),  205; 
Atty. -General  v.  Railroad  Co.,  5  C.  E. 
Green  (20  N.  J.  Eq.),  530. 

The  implication  must  be  a  necessary 
one,  and  the  legislative  intent  must  appear 
with  great  clearness,  to  justify  a  company 
in  laying  their  track  through  the  entire 
length  of  a  street,  with  a  grade  requiring 
deep  e.xcavations  and  high  embankments, 
injurious  to  the  adjoining  property.  Rail- 
road Co.  V.  Shiels,  33  Ga.  GOI,  1863. 

2  Clinton  v.  Railroad  Co.,  24  Iowa, 
455, 480, 1868 ;  Springfield  v.  Railroad  Co., 
4  Cush.  (Mass.)  63,  1849,  where  the  sub- 
ject is  fully  considered  bj'  Sliaic,  C.  J. 
And  the  court  held  that  if  the  road, 
chartered  by  the  legislature,  could  not  be 
built  (in  Cabotville)  without  using  a 
street  or  highway,  so  much  of  such  street 
or  liigliway  might  be  used,  although  there 
were  no  express  words  to  that  effect  in 
the  charter,  as  should  be  "reasonably 
sufficient  to  accommodate  all  the  interests 
concerned,  and  to  accomplish  the  objects 
for  which  the  grant  was  made."  See  also 
Ro.xbury  v.  Railroad  Co.,  G  Cush.  (Mass.) 
424,  1850;  Brainard  v.  Railroad  Co.,  7 
Cush.  (Mass.)  506;  Moses  v.  Railroad 
Co.,  21  III.  516;  Railroad  Co.  v.  Payne,  8 
Rich.  (South  Car.)  Law,  177;  Common- 
wealth V.  Railroad  Co.,  27  Pa.  St.  339  ; 
Attorney-General  v.  Railroad  Co.,  4  C.  E. 
Green  ('l9  N.J.  Eq.),  586. 

The  Macon  and  Brunswick  Railroad 
Company,  under  its  charter  and  amend- 
ments, authorizing  it  to  construct  a  rail- 
road from  the  city  of  Brunswick  to  the 
city  of  Macon,  and  clothing  it  with  the 
rights,  privileges,  and  immunities  of  the 
Central  Railroad,  is  authorized  to  con- 
struct its  road  into  the  city  of  Macon,  and 


is  not  limited  to  the  city  line  ;  and  a  pri- 
vate citizen  cannot  enjoin  it  from  appro- 
priating ground  for  the  location  of  its 
track,  because  of  its  want  of  authority  to 
come  within  the  city  limits.  Ilazlehurst, 
Receiver,  v.  Freeman,  Trustee,  52  Ga.  245, 
1874. 

By  construction  of  the  statute  in  Mas- 
sachusetts, a  railroad  corporation  is  prima- 
rily liable  to  third  persons  for  damages 
caused  to  their  estates  by  raising  a  street 
of  a  city  so  that  its  railroad  may  pass 
under  the  same  ;  and  this  primary  liability 
is  not  changed  or  affected  by  the  fact 
that  the  city  takes  from  the  railroad  com- 
pany a  bond  of  indemnity.  Gardiner  v. 
Boston,  etc.  Railroad  Corporation,  9 
Cush.  (Mass.)  1,  1851 ;  post,  sec.  933, 
note. 

Where  railroad  alters  highway  it  is  bound, 
by  effect  of  the  legislation  in  Massachu- 
setts and  Connecticut,  to  restore  the  high- 
way to  a  safe  condition,  and  this  obligation 
is  a  continuing  one,  and  the  railroad 
company  cannot  protect  itself  against  the 
liability  to  indemnify  the  town  on  the 
ground  that  the  statute  of  limitations 
would  bar  an  action  against  the  railroad 
company  for  the  original  construction  of 
the  nuisance.  The  town  may  look  to  the 
railroad  company  which  constructed  the 
nuisance,  and  it  is  no  defence,  it  seems, 
that  at  the  time  of  the  accident  the  road 
is  in  the  hands  of  another  company  as 
lessee.  Hamden  v.  Railroad  Co.,  27  Conn. 
158,  1858,  approving  Lowell  v.  Railroad 
Co.,  23  Pick.  (Mass  )  24;  Wellcome  v. 
Leeds,  51  Me.  313  ;  Veazie  v.  Mayo,  45 
lb.  560  ;  s.  c.  49  Ih.  15G.  Mandamus  lies 
to  compel  the  railroad  company  to  dis- 
charge its  duty  to  restore  the  highway  to 
the  proper  condition  People  v.  Dutchess, 
etc.  Railroad  Co.,  58  N.  Y.  152,  1874. 
The  scope  and  function   of  the  writ  in 
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§  708.  (561)  A  railway  laid  out  over  or  on  a  liigliwa}-  or 
street  so  as  to  obstruct  it,  without  express  statute  authority  or 
necessary  implication,  is  liable  to  indictment  as  a  nuisance.^ 
And  the  company  may  be  enjoined  from  laying  down  their  track 
by  the  public  authorities,  or  by  lot-owners  specially  injured.^ 

§  709.  (562)  Under  general  laws  conferring  upon  railway 
companies  the  right  of  way  over  highways,  and  under  special 
charters  or  general  acts  giving  to  incorporated  places  the  right 
to  grade,  improve,  regulate,  and  control  public  streets  within 
their  limits,  embarrassing  and  difiicult  questions  have  arisen,  de- 
pending for  their  solution  upon  the  supposed  intention  of  the 
legislature,  to  be  collected  from  the  body  of  the  legislation  on 
the  subject.'^ 


such  cases  is  very  fully  considered  in  tlie 
case  last  cited.  Post,  sec.  836.  Respective 
rights  of  railroad  company,  the  municipal 
corporation,  and  lot  owners,  growing  out 
of  the  crossing  of  streets  and  highways 
by  railroads,  see,  generally,  Hughes  v. 
Railroad  Co.,  2  R.  I.  403  ;  Railroad  Co. 
V.  Decatur,  33  111.  881 ;  C.  B.  &  Q.  Rail- 
road Co.  V.  Payne.  69  111.  534,  1871; 
Karst  V.  St.  Paul,  etc.  Railroad  Co. 
(change  of  grade  damages),  22  Minn.  118, 
1873;  Nicholson  v.  Railroad  Co.,  22  Conn. 
74  ;  /)o,s7,  sec.  1037. 

1  Commonwealth  v.  Railroad  Co.,  14 
Gray  (Mass  ),  'J3. 

2  Railroad  Co.  v.  Shields,  33  Ga.  601, 
1863;  supra,  sees.  Ou'J,  061.  City  held  to 
have  power  to  lay  a  street  over  a  railroad 
track.  Hannibal  v.  Railroad  Co.,  40  Mo. 
480;  Hannibal  r.  Wincliell,  57  Mo.  172, 
1873. 

'  Milburn  r.  Railroad  Co.,  12  Iowa, 
246;  Clinton  v.  Railroad  Co.,  24  Iowa, 
455 ;  Railroad  Co.  v.  Adams,  3  Head 
(Tcnn.),  596;  Drake  v.  Railroad  Co.,  7 
Barb.  (N.  Y.)  508;  Milhau  v.  Sharp,  15 
Barb.  (N.  Y.)  193;  s.  c.  27  N.  Y.  611; 
Plant  r.  Railroad  Co.,  10  Barb.  (N.  Y.)  26  ; 
Adams  v.  Railroad  Co.,  11  Barb.  (N.  Y.) 
414;  Railroad  Co.  v.  Reed,  41  Cal.  256. 
Nature  of  right  of  company  in  street  as 
against  the  abutter.  II).  Redfield  on 
Railways,  sec.  76  ;  Burritt  r.  New  Haven, 
42  Conn.  174,  1875. 

In  Calijiirnia,  the  condemnation  of  land 
in  a  street  for  the  use  of  a  railroad  com- 


pany, to  enable  it  to  lay  and  operate  it8 
track,  gives  it  no  title  to  the  land  con- 
demned, nor  any  interest  in  it,  except  a 
mere  easement  in  common  with  the  gen- 
eral public.  S.  P.  Railroad  Co.  v.  Reed 
et  a/.,  41  Cal.  256,  1871. 

Power  in  the  charter  of  a  city  "  to  open, 
alter,  abolish,  widen,  extend,  grade,  or 
otherwise  improve  or  keep  in  repair 
streets,"  does  not  authorize  the  council 
thereof  to  grant  the  right  to  a  railroad 
company  to  obstruct  the  street  by  per- 
manent structures  inconsistent  with  its 
use  as  a  street.  Lackland  i-.  Railroad 
Co.,  31  Mo.  180,  1860;  Same  v.  Same, 
34  Mo.  2r>9.  Read  in  connection,  Porter 
V.  Railroad  Co.,  33  Mo.  128.  In  tlie  case 
last  cited,  it  appeared  that  in  the  charter 
of  the  company  it  was  authorized  by  the 
legislature  to  build  its  road  "  along  or 
across  any  state  or  county  road  or  street, 
or  wharves  of  any  city,"  but  it  "shall  not 
be  so  constructed  as  to  prevent  the  pub- 
lic from  using  the  road,  street,  or  high 
way  along  or  across  which  it  may  pass  '" ; 
and  it  was  held  that  the  ordinary  use  by 
a  railroad  under  this  charter,  with  the 
consent  of  the  municipality,  of  a  street, 
was  not  a  perversion  of  the  higliway  from 
its  original  purposes,  and  that  the  result- 
ing damage  to  adjoining  property  was 
clamDum  ahafjitr  injuria.  But  the  company 
is  liable  to  one  suffering  special  damages 
for  using  the  street  in  an  unauthorized 
and  illegal  manner.  31  Mo.  250,  si//)ra  ; 
Commonwealth  v.  Railroad  Co.,  27  Pa. 
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§  710.  (563)  If  a  city,  without  authority  from  its  charter  or 
statute,  and  without  rent  or  compensation,  licenses  individuals  to 
occupy  for  their  private  benefit  a  public  street  with  a  railroad, 
and  other  property-owners  suffer  special  damage,  the  city  is  not 
liable  therefor,  even  though  the  licensees  may  have  given  it  a 
bond  of  indemnity.  Such  licensees  are  not  the  agents  of  the 
city,  and  the  license  does  not  authorize  them  to  do  any  damage 
to  others.  If  it  had  the  power  to  grant  such  a  license,  "  that 
power  would  not  authorize  it  to  make  itself  responsible  for  the 
acts  of  others,  from  which  neither  it  nor  its  citizens  derived  any 
benefit,  and  which  were  not  done  for  the  accommodation  of  the 
public  travel  and  business."  ^  Such  a  case  is  to  be  distinguished 
from  tortious  acts  done  by  the  direction  or  procurement  or  sanc- 
tion of  a  city  corporation,  for  which  it  is  liable.^ 

§  711.  (564)  Where  there  is  legislative  authority,  either  im 
mediately  or  through  the  authorized  action  of  municipalities,  for 
the  occupation  and  use  of  streets  for  the  uses  of  a  railroad,  this 
will  protect  the  railwa}'-  companies  from  prosecutions  and  suits 
for  public  nuisances,  but  it  will  not  affect  their  liabilit}^  to  ad- 
joining owners  in  those  states  where  such  owners  are  entitled  to 
compensation  for  the  additional  servitude  of  such  a  use  of  their 
lands.^     There  are  cases  which  hold  that  when  railroad  compa- 

St.  339.      See  Railroad  Co.  v.  Capps,  67  »  Fletcher  v.  Railroad  Co.,  25  Wend. 

III.  G07,  1873.     Measure  of  damarjes  where  (N.  Y. )  462,  1841 ;  Mahon  v.  Railroad  Co., 

the  lot-owner  brings  trespass  against  the  Hill  &  D.  Suppl.  (N.  Y.)  15G;  Hamilton  v. 

railroad   company.      Adams   v.   Railroad  Railroad  Co.,  9  Pai^Jte  (N.  Y.),  171 ;  Drake 

Co.,  18  Minn.  260,  1872  ;  Pekln  v.  Winkel,  v.  Railroad  Co.,  7  Barb.  (N.  Y.)  508  ;  Rob- 

77  111.  56.  inson  v.  Railroad  Co.,  27  Barb.  (N.  Y.), 

1  Green  r.  Portland,  32  Me.   (2  Red-  512;  Ford  v.  Railroad  Co.,  14  Wis.  609, 

ing)  431,  1851  ;   Roll  v.  Augusta,  34  Ga.  1861  ;  Protzman  v.  Railroad  Co.,  9  Ind. 

826,  1866.  467,  1857  ;  Redfield  on  Railways,  sec.  76 

"  It  is  the  settled  law  of  this  court,  as  and  notes  ;  Railway  Co.  v.  Reed,  41  Cal. 

well  as  in  most  of  the  other  states  of  the  256,  1871. 

Union,  that  it  is  a  legitimate  use  of  a  "  It  is  a  legal  solecism  to  call  that  a 

street  or  highway  to  allow  [under  legisla-  public  nuisance  which  is  maintained  by 

tive  authority]  a  railroad  track  to  be  laid  public    authority."       Danville    Railroad 

down  in  it,  and  for  so  doing  the  city  is  Co.   v.    Commonwealth,    73   Pa.    St.   38; 

not  liable  for  any  damages  which  may  ac-  Randier.  Pacific  Railroad,  65  Mo.  325, 

crue  to  individuals."     Per   Caton,  C.  J.,  333,1877.     The  construction  of  a  railroad 

Murphy  v.  Chicago,  29  111.  279,  286, 1862  ;  track  along  a  street,  on   which   locomo- 

Davenport  v.   Stevenson,  34  Iowa,  225,  lives  and  trains  of  cars  are  used,  is  a  new 

1872;  Frith  v.  Dubuque,  45  Iowa,  406,  use  or  appropriation  of  the  soil,  and  en- 

1877.  titles   the  owner  of   the  fee  to  an  action 

^  Thayer  v.  Boston,  19  Pick.  (Mass.)  for  damages,  and  to  all  other  remedies 

511 ;  12  lb,  184 ;  post,  ch.  xxiii.  provided   by   law  for   the   protection  of 
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nies  are  authoiized  to  use  streets,  either  by  the  legislature  or  by 
competent  municipal  action,  there  is  a  liability,  in  certain  cases, 
to  the  adjoining  proprietor  for  consequential  damages,  other  than 
for  property  taken  ;  but  questions  of  this  character  do  not  fall 
within  the  province  of  this  work.' 


§  712.  There  is  a  large  class  of  cases  in  which  no  recovery  can 
be  had  for  injuries  to  adjacent  property  from  the  construction  of 
public  improvements  in  the  streets  of  towns  and  cities,  the  lot- 
owner  holding  subject  to  the  right  of  the  public  to  use  the  streets 
for  any  purpose  not  inconsistent  with  the  uses  for  which  they 
were   dedicated ;  but  lot-oivners   have  a  peculiar   interest  in  the 


rights  to  real  property.  Cox  i'.  The 
Louisvilk',  etc.  Railroad  Co.,  48  Ind.  178, 
1874;  s.  p.  Railroad  Co.  v.  Capps,  67  111. 
607,  1873;  Cosby  v.  Railroad  Co.,  10 
Bush  (Ky.),  288, 1874  ;  Indianapolis  Rail- 
road Co.  V.  Hartley,  67  111.  439,  1873; 
Cairo  Railroad  Co.  v.  People,  92  111.  170. 
Damage  from  smoke,  soot,  or  fire  from 
locomotives  thrown  or  blown  into  or 
against  houses  adjacent  in  such  case  will 
entitle  the  owner  to  recover  therefor. 
Tiie  measure  of  damage  in  such  cases 
will  be  the  diminution  of  the  value  of  the 
property  occasioned  by  these  circum- 
stances, and  not  the  difference  between 
the  value  of  the  property  before  and  after 
the  building  of  the  road.  Railroad  Co.  v. 
Combs,  10  Bush  (Ky.),  382,  1874.  In 
Pennsi/lcnnia,  in  the  absence  of  any  ex- 
press provision  therefor  in  the  charter, 
the  company  is  not  liable  in  damages 
for  the  annoyance  arising  from  the  noise, 
cinders,  and  smoke,  and  the  hindrance  to 
the  passage  of  carriages.  Struihers  v. 
Dunkirk,  W.  &  P.  Railway  Co.,  87  Pa. 
St.  282. 

1  Railroad  Co.  v.  O'Dailey,  13  Ind. 
853,  1859;  s.  c.  12  lb.  551;  Lackland  v. 
Railroad  Co.,  34  Mo.  250  ;  Same  v.  Same, 
31  Mo.  180  ;  Porter  v.  Same,  33  Mo.  128  ; 
Ilinchman  v.  Paterson  Horse  Railway 
Co.,  17  N.  J.  (2  C.  E.  Green)  75-83; 
Zabriskie  r.  Railroad  Co.,  2  Beas.  (N.  J.), 
314  ;  McLauchlin  v.  Railroad  Company,  5 
Rich.  (S.  C.)  Law,  583,  1850;  Street  Rail- 
road Company  v.  Cumminsville,  14  Ohio 
St.  523;  Atciiison,  etc.  Railroad  Co.  v. 
Garside,  10  Kan.  Tm'J.  1873,  where  the 
liability   of  the   railroad   company  to  the 


lot-owners  is  fully  considered  by  Valen- 
tine, J. ;  Railroad  Co.  v.  Coombs,  10  Bush 
(Ky.),  382,  1874  ;  s.  c.  19  Am.  Rep.  67  ; 
Pekin  v.  Brereton,  67  III.  477,  1873;  8.  c. 
IG  Am.  Rep.  629. 

In  Illiiwis  cities  are  empowered  to  en- 
force police  regulations  as  to  the  running 
of  trains  to  secure  protection  to  persons 
and  property,  and  to  compel  railroad 
companies  to  raise  or  lower  their  tracks 
so  as  to  conform  to  any  grade  which  may 
at  any  time  be  established,  and  when 
such  tracks  run  lengthwise  of  any  street, 
alley,  or  highway  to  keep  the  same  on  a 
level  with  the  street  surface.  Cairo,  etc. 
Railroad  Co.  i'.  People,  92  III.  179. 

In  Indiana,  the  fee  simple  of  streets  in 
towns  and  cities  seems  to  be  in  the  public  ; 
at  all  events,  it  is  held  that  taking  the 
street  for  the  laying  down  of  the  track  of 
a  railroad  is  not  taking  such  an  "  interest 
in  the  land  "  as,  under  the  statute,  will 
entitle  the  adjoining  proprietor  to  the 
statutory  remedy  for  compensation.  Such 
proprietor  may  sue  for  the  consequential 
injury,  but  cannot  restrain  on  the  ground 
that  a  railroad  in  a  city  is  a  nuisance. 
New  Albany,  etc.  Railroad  Companj'  v. 
O'Dailey,  13  Ind.  353,  1859;  s.  c.  12  76. 
551 ;  Protzman  i'.  Railroad  Company,  9 
lb.  467,  1857.  Further,  as  to  nature  of 
rights  -of  adjoining  lot-owner  in  street, 
regarding  the  use  of  the  street  as  "ap- 
purtenant to  the  lot,"  and  as  property. 
Haynes  v.  Thomas,  7  Ind.  38  ;  Crawford 
V.  Delaware,  7  Ohio  St.  459 ;  Cook  v.  Bur- 
lington, 30  Iowa,  94,  102 ;  post,  sec.  990 
and  note.  City  council  cannot,  by  its 
license,  give  a  railroad  company  such  a 


'06 


MUNICIPAL   CORPORATIONS. 


[CH.  XVIII. 


adjacent  street,  which  neither  the  local  nor  general  public  have, 
in  the  nature  of  an  incorporeal  hereditament,  —  a  franchise,  the 
right  to  which  is  as  inviolable  as  the  property  in  the  lots  them- 
selves ;  and  they  may  recover  from  the  railroad  company  such 
damages  as  they  thereby  sustain.^ 


§713.  (565)  Municipal  Control. — Rate  of  Speed. — Obstruc- 
tions. —  Resulting  from  the  power  over  streets,  and  to  protect 
the  safety  of  citizens  and  their  property,  municipal  corporations, 
in  tlie  absence  of  legislative  restriction,  may  control  the  mode  of 
propelling  cars  within  their  limits,  may  prohibit  the  use  of  steam 
jjower,  and  regulate  the  rate  of  speed.^  Although  a  railway 
passing  through  the  streets  of  a  city  is  not  necessarilj^  a  nuisance, 
yet,  if  it  is  so  operated  as  to  be  dangerous  to  private  property,  it 
may  become  a  nuisance,  and  may  be  indicted,  or  otherwise  pro- 
ceeded against,  accordingly.^  A  municipal  corporation,  by  virtue 
of  its  police  authority  and  power  over  its  streets,  may  enact  an 
ordinance  to  prohibit  cars  from  obstructing  the  crossing  of  its 
streets  ;  and  the  court  expressed  the  opinion  that  trains  could  be 


right  to  lay  down  a  track  in  a  public 
street  as  will  protect  it  from  an  action 
by  tlie  adjacent  lot-owner  who  is  injured 
by  a  change  in  the  grade  or  elevation  of 
the  street.  Protznian  v.  Railroad  Com- 
pany, 9  Ind.  467,  1857.  Distinguished 
from  Snyder  v.  Rockport,  6  Ind.  'I'ol, 
1855.  But  see  Slatten  v.  Railroad  Com- 
pany, 29  Iowa,  148,  1870. 

1  E.  L.  &  B.  S.  Railroad  v.  Combs.  10 
Bush  (Ky.),  382,  1874;  Indianapolis  Rail- 
road Co.  V.  Hartley,  67  111.  48'.),  1878  ;  Rail- 
road Co.  V.  Capps,  G7  111.  ()U7,  1873; 
Stone  V.  Railroad  Co.,  68  111.  394,  1873. 

-  Donnahcr  v.  State,  8  Sm.  &  Mar. 
(IG  Miss.)  (549,  1847;  Redfield  on  Rail- 
ways (2<1  cd),  016  ;  Railroad  Company  v. 
Buffalo,  5  Hill  (N.  Y.),  209.  Supporting 
text.  Richmond,  etc.  Railroad  Co.  v. 
Richmond,  96  U.  S.  521,1877.  See  Or- 
dinances, antt,  sec.  393.  Whitson  v. 
Franklin,  34  Ind.  392,  1870;  C.  B.  &  Q. 
Railroad  Co.  v.  Haggerty,  67  111.  113, 
1873  ;  C.  R.  I.  &  V.  Railroad  v.  Reidy,  66 
111.  43,  1873.  An  incorporated  town  is 
authorized  by  statute  to  prohibit  by  ordi- 
nance riding  or  driving  in  its  streets 
faster  than  an  ordinary  trot,  and  to  in- 
flict a  fine  therefor.     Mealis  u.  Ilayward.*, 


48  Ind.  19,  1874.  A  person  about  to 
cross  a  railroad  track  upon  the  public 
street  of  a  city,  which  has  an  ordinance 
limiting  the  speed  of  railroad  trains,  has 
a  right  to  presume,  until  the  contrary  is 
made  apparent,  that  the  company  will 
not  run  its  trains  in  violation  of  such 
ordinance.  The  running  of  a  railroad 
train  within  city  limits  at  a  prohibited 
rate  of  speed  constitutes  negligence  perse. 
Where  the  statute  imposes  a  duty,  the 
failure  to  discharge  this  duty  constitutes 
negligence.  Following  Dodge  v.  B.  C.  R. 
&  M.  R.  R.  Co.,  34  Iowa,  276.  Correll  v. 
B.  C.  R.  &  M.  R.  R.  Co.,  38  Iowa,  120, 
1874. 

3  Hentz  V.  Long  Island  Railway,  18 
Barb.  (N.  Y.)  646,  1852;  Stater.  Tupper, 
Dudley  (S.  C.)  Law,  135, 1838.  See,  also, 
Redfield  on  Railways  (2d  ed.)  616,  and  au- 
thorities there  cited.  Pierce  on  Railways, 
245-248.  Such  an  ordinance  held  to  op- 
erate throughout  entire  limits  of  city, 
including  portions  not  platted  into  lots. 
Whitson  ('.  Franklin,  34  Ind.  392,  1870. 
Construction  of  special  charter  on  the  sub- 
ject. State  V.  Jersey  City,  5  Dutch.  (N.  J.) 
170,  1801.  Indictment,  post,  sees.  865,  n. 
931,  933. 
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SO  made  up,  and  the  road  so  operated,  as  to  make  it  unnecessary 
to  block  up  the  streets.^ 

§  714.  A  railroad  company  incorporated  under  a  general  law, 
which  by  its  terms  is  subject  to  amendment,  is  entitled  to  no  ex- 
emption from  the  power  of  police  regulation  to  wliich  natural 
persons  are  subject  in  the  use  of  their  property.  The  legislature 
may,  by  subsequent  act,  require  the  company  to  light  such  portion 
of  the  railroad  as  is  within  a  city  or  incorporated  place. ^ 

§  715.  {SOG}  Horse  RaiUvays  in  Streets.  —  Municipal  Control.  — 
The  power  of  municipal  corporations  to  authorize  the  establish- 
ment of  horse  railways  within  their  limits,  or  to  authorize  the  use 
of  the  public  streets  for  that  purpose,  has  presented  some  inter- 
esting questions  for  adjudication.  In  a  leading  case  —  Davis  v. 
The  Mayor  of  New  York  ^  —  it  appeared  that  the  city  corporation, 
by  its  charter,  possessed  general  power  to  open,  alter,  repair,  and 
regulate  the  streets.  By  virtue  of  this  power,  and  without  any 
express  authority,  mediately  or  immediately,  from  the  legislature. 


1  Railroad  Co.  v.  Galena,  40  111.  344, 
18G6;  Railroad  Co.  v.  Chenoa,  43  111.  209. 
An  ordinance  forbidding  ''  any  kind  of 
obstruction  "  in  the  streets  was  deemed 
compreliensive  enough  to  embrace  the 
obstruction  of  a  street  by  a  railroad  compcmi/ 
with  its  cars.  Railroad  Co.  v.  Galena,  40 
111.  344,  1860;  Railroad  Co.  v.  Decatur, 
33  111.  381 ;  Gahagan  v.  Railroad  Co.,  1 
Allen  (Mass.),  187.  An  ordinance  passed 
by  virtue  of  the  police  power  and  the 
general  right  to  control  streets,  requiring 
a  railroad  company  to  keep  a  flafjman  at 
a  street  crossiiu/,  where  there  was  but  a 
single  track  and  which  was  not  an  un- 
usually dangerous  crossing,  was  held  to  be 
unreasonable  and  void.  Toledo,  etc. 
Railway  Co.  v.  Jacksonville,  07  111.  37, 
1873;  s.  c.  10  Am.  Rep.  Oil.  But  a 
regulation  requiring  a  railroad  company 
to  place  a  flagman  at  such  places  when 
danger  to  the  public  safety,  in  the  judg- 
ment of  prudent  persons,  might  be  ap- 
prehended at  any  time,  would  be  a  rea- 
sonable one,  and  could  imquestionably 
be  enforced.  T.  W.  &  W.  R.  R.  Co.  v. 
City  of  Jacksonville.  67  III.  37,  1873. 

As  to  duty  of  railroad  keeping  cross- 
ings in  repair  after  a  changing  to  another. 

VOL.  n  11 


See  People  v.  C.  &  A.  R.  R.  Co.,  67  111. 
118,  1873.  The  relative  powers,  duties, 
and  liabilities  of  municipal  corporation 
and  railroad  company  in  respect  to  rail- 
way crossings  over  streets  under  the  leg- 
islation of  Coiviecticut  are  very  fully  con- 
sidered and  former  cases  commented  on 
in  Burritt  t*.  New  Haven,  42  Conn.  174, 
1875. 

2  Cincinnati,  etc.  R.  R.  Co.  t-.  Sulli- 
van, 32  Ohio  St.  152.  The  provision  of 
the  Ohio  IMunic.  Code,  ch.  32, — author- 
izing city  and  village  councils  by  ordi- 
nance to  require  railroad  corporations  to 
light  their  roads,  etc.,  and,  on  default,  the 
lighting  to  be  done  at  their  exj)cnse,  —  is 
constitutional.  On  such  default,  the  ex- 
pense of  such  lighting  may  bo  assessed 
or  declared  a  lien  on  any  of  the  real  es- 
tate of  the  corporation  within  the  munici- 
pality. The  expense  of  lighting  is  not 
a  tax  or  assessment  in  the  nature  of  a  tax 
for  local  improvements,  and  cannot  be 
summarily  placed  upon  the  comity  dupli- 
cate ;  it  must  be  collected  by  suit  in  the 
name  of  the  muicipalit}',  as  ])rescribed  in 
said  Code,  ch.  xxxii.,  sees.  b\iy-bbZ.     lb. 

3  Davis  f.  Mayor,  etc.,  14  N.  Y.  506, 
1856. 
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tlie  corporation  of  the  city  undertook,  by  resolution,  to  confer 
upon  an  association  of  persons  the  exclusive  right  to  construct 
and  maintain  for  a  term  of  years  a  railway  in  Broadway  for  the 
transportation  of  passengers  for  profit.  It  was  the  opinion  of  five 
of  the  seven  judges  of  the  Court  of  Appeals  taking  part  in  the 
decision  of  the  cause  that  the  resolution  was  void.  The  judges 
delivering  opinions  discussed  the  question  whether  the  mu- 
nicipal government,  in  the  exercise  of  their  authority  over  the 
streets,  might  construct,  or  by  mere  license,  revocable  at  plea- 
sure, authorize  others  to  construct,  such  a  railway,  but  reached, 
different  conclusions  upon  it. 

§  716.  (567)  The  judgment  of  the  court  in  the  case  just  men- 
tioned rests  upon  the  sound,  principle  that  the  powers  of  a  corpo- 
ration in  respect  to  the  control  of  its  streets  are  held  in  trust  for 
the  public  benefit,  and  cannot  be  surrendered  or  delegated  by 
contract  to  private  parties ;  and  hence  the  resolution  of  the 
council  authorizing  private  persons  to  construct  and  operate  a 
railroad  upon  certain  terms,  without  power  of  revocation  and 
without  limit  as  to  time,  was  not  a  license  or  act  of  legislation, 
but  a  contract ;  void,  however,  because  if  valid  it  would  deprive 
the  corporation  of  the  control  and  regulation  of  its  streets. 
"  Taking  the  whole  ordinance  together,"  says  Comstock,  J.,  in  his 
opinion,  "  it  is  no  less  than  an  abrogation  by  the  common  council 
of  their  powers  and  duties  over  and  concerning  the  public  streets, 
and  a  surrender  of  a  considerable  portion  of  those  powers  and 
duties  into  the  hands  of  private  individuals,  or  a  private  corpo- 
ration. This  the  corporation  of  Wetv  York  cannot  do.  Time  and 
experience  may  give  a  very  unfavorable  solution  to  the  question 
whether  this  railroad,  or  any  railroad  in  Broadway,  can  be  bene- 
ficial to  the  public ;  but  the  hands  of  the  city  government  will 
be  tied  by  the  contract  into  which  it  has  entered,  and  future 
change  and  improvement  may  be  prevented  by  the  voluntary 
surrender  —  in  effect  in  perpetuity  —  of  its  own  powers.  On 
this  ground  the  ordinance  is  void."  ^  And  this  view  was  subse- 
quently approved  by  the  same  court,^  and  is  unquestionably 
sound. 

1  Per   Comstock,  J.,  in  Davis  v.   The  2  Milhau  v.  Sharp,  27  N.  Y.  611, 18G3  ; 

Mayor,  etc.  of  New  York,  14  N.  Y.  606,  s.  c.  15  Barb.  528;  followed,  Coleman  v. 

532.     Approved  by  Clifford,  J.,  nrrpiendo,  Railroad  Co.,  38    N.  Y.   201 ;  Louisville 

in  People's  Railroad  f.  Memphis  llaikoad,  City  Railway  Co.  ?;.  Jonesville,  8  Bush 

10  WaU.  38,  52,  18G9.  (Ky.),  415,  421 ;  Covington,  etc  Railroad 
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§  717.  (5G8)  In  Great  Britain,  legislative  authority  or  sanction 
is  necessary  to  enable  the  town  or  others  to  occupy  the  streets  or 
highways  for  the  purpose  of  a  horse  or  street  railway  ^ ;  and  such 
is  doubtless  the  law  in  this  country .2  Whether  powers  granted  to 
municipalities  will  include  the  authority  to  consent  to  such  a 
use  of  the  streets  by  an  authorized  company  is  one  of  construc- 
tion when  the  authority  is  not  conferred  in  express  and  specific 
terms. 


§  718.  (569)  The  charter  of  New  Orleans  gave  to  the  city  the 
power  "to  regulate  and  improve  streets,"  and  to  "regulate  carts, 
etc.,  and  vehicles  of  ever}'^  description  thereon  " ;  and  a  state  law, 
in  relation  to  public  improvements,  declared  that  "  no  railroad, 


Co.  V.  Covington,  9  Bush  (Ky.),  127. 
These  cases  are  to  be  lUstinguishetl  from 
Brooklyn  v.  City  Railroad  Co.,  47  N.  Y. 
475,  1872;  s.  c.  7  Am.  Kep.  469.  See 
State  V.  Inhabitants,  etc.,  36  N.  J.  L.  83; 
Protzinan  v.  Railroad  Co.,  9  Ind.  468; 
Commonwealth  v.  Railroad  Co.,  21  Pa.  St. 
344 ;  Stanley  i'.  Davenport,  9  C.  L.  J. 
393 ;  Ilinchman  v.  Paterson  Horse  Rail- 
road Co.,  17  N.  J.  Eq.  (2  C.  E.  Green)  75  ; 
City  Railroad  Co.  v.  Mcmpliis,  4.  Coldw. 
(Tenn.)  400,  1807;  Ricliniond  Gasliglit 
Co.  y.  Middleton  (contract  for  gas),  59  N. 
Y.  228,  1874  ;  ante,  sec.  97.  Where  a  gas 
company,  with  the  permission  of  the  mu- 
nicipal authorities,  had  laid  down  and 
was  maintaining  its  pipes  in  the  streets  of 
a  city,  and  a  street  railway  company  was 
wrongly  informed  by  the  employe's  of  tlie 
gas  company  respecting  the  location  of 
the  latter's  pipes,  so  that  the  railway  track 
was  laid  over  them,  —  Held,  that  the  gas 
company  could  be  estopped  from  dis- 
turbing the  railway  track,  even  for  the 
purpose  of  repairing  its  own  property. 
Davenport  Central  Railroad  Co.  c.  Dav- 
enport Gaslight  Co.,  43  Iowa,  301, 1870. 

1  Galbreath  v.  Armour,  4  Bell  Ap]).C.as. 
374 ;  Queen  v.  Gas  Co.,  2  Ellis  &  EI.  651 ; 
Queen  v.  Charlesworth,  16  Q.  B.  1012; 
Regina  i;.  Train,  9  Cox  Cr.  Cas.  180. 

-  Boston  V.  Richardson,  13  Allen 
(Mass.),  146,  160,  per  Grai/,  ,T. ;  Denver 
etc.  Railway  Co.  v.  Denver  Citv  Railway 
Co.,  2  Col.  673,  1875;  City  Railroad  Co.  v. 
Memphis,  4  Coldw.  (Tenn.),  406,  1807; 
Redfield  on  Railways  (3d  ed.)  p.  317,  top, 
where  the  valuable  report  of  this  learned 


and  <ible  jurist  to  the  Massac/tusetls  legis- 
lature, in  respect  to  the  rigiits  and  in- 
terests of  street  railimys,  is  reprinted. 
After  stating  that  it  is  not  competent  lor 
any  one  to  lay  a  passenger  railway  in  the 
streets  at  his  option,  and  that  munici- 
palities cannot  create  such  companies. 
Judge  Redjidd,  in  the  report  above  men- 
tioned, observes  that  "  it  is  now  entirely 
well  settled  that  such  a  franchise  in  the 
higiiways  can  only  be  created  by  legis- 
lative grant.  It  is  a  franchise  to  carry 
passengers  and  to  demand  tolls.  This  is 
one  of  the  prerogatives  of  sovereignty, 
and  derivable  only  through  the  action  01' 
the  legislature.  ...  It  is  not  like  ordi- 
nary mechanical  or  manufacturing  busi- 
ness, which  any  one  may  institute  at 
pleasure."  lb.  319,  320.  The  Rapid- 
Transit  Act  of  New  York,  authorizing  an 
extensive  system  of  rapid  transit  by  ele- 
vated railroads  tin-ough  cities,  was  sus- 
tained against  various  objections  to  its 
constitutional  validity.  N.  Y.  Elevated 
R.  R.  Co.,  in  re,  70"n.  Y.  327;  Gilbert 
Elevated  Ry.  Co.,  in  re,  lb.  361,  1877. 

In  the  charter  of  a  street  railway  com- 
pany, it  was  authorized  to  use  the  streets 
of  a  city  upon  obtaining  the  consent  of 
the  couneil,  and  by  a  sujiplement  it  was 
authorized  to  construct  several  track'* 
specified,  no  reference  being  made  to  any 
consent  of  the  cotmcil ;  and  it  was  decid- 
ed that,  as  to  such  tracks,  tlie  consent  of 
the  coimcil  was  unnecessary.  Jersey 
City  1-.  Railroad  Co.,  20  N.  J.  Eq.  (5  C.  E. 
Green)  300,  1869. 
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plauk-road,  or  canal  should  be  constructed  through  the  streets  of 
any  incorporated  city  or  town  without  the  consent  of  the  muni- 
cipal council  thereof."  Under  these  circumstances,  it  was  held 
competent  for  the  city  to  grant  the  right  of  way  in  the  streets  to 
private  individuals,  for  a  specified  time,  for  the  purpose  of  laying 
down  rails  and  running  horse-cars  over  them,  according  to  a  tariff 
to  be  fixed  by  the  common  council.^ 

§  719.  (570)  Aside  from  the  question  as  to  the  right  of  adjoin- 
ing lot-owners  to  additional  compensation,  the  legislature  has  the 
undoubted  power  to  authorize  at  pleasure  the  use  of  streets  for 
railroad  purposes ;  and  the  usual  extensive  powers  conferred 
upon  municipal  corporations  to  improve  and  control  streets  and 
regulate  their  use,  will,  it  is  believed,  ordinarily  authorize  them 
to  use  or  permit  the  use  of  streets  for  horse  railways,  provided 
they  do  not  surrender  or  abdicate  their  legislative  and  police 
powers  and  functions  with  respect  to  the  streets  and  the  persons 
or  corporations  thus  licensed  to  use  them.     The  legislature  may 


1  Brown  v.  Duplessis,  14  La.  An.  842, 
1859.  The  Supreme  Court  of  Louisiana, 
in  tlie  case  just  cited,  in  holding  that  the 
adjacent  lot-owners  could  not  enjoin  the 
city  from  authorizing  the  use  of  the  pub- 
lic streets  for  laying  down  and  operating 
horse  railw.iys,  assign  the  following  rea- 
sons for  their  judgment :  "  Streets,  pub- 
lic walks,  and  quays  are  things  which  be- 
long in  common  to  all  inhabitants  of  cities 
and  other  places,  and  to  the  use  of  whicli 
all  tlie  inhabitants  of  a  city  or  other 
place,  and  even  strangers,  are  entitled  in 
common  (Civil  Code,  449,  444,  445). 
Plaintiffs  cannot,  then,  claim  an  exclusive 
use  of  the  streets,  or  complain  if  their 
use  be  impeded  by  a  similar  use  of  tlie 
streets  by  other  persons.  .  .  .  No  citizen 
has  a  legal  right  to  complain  that  the 
streets  are  used  by  other  citizens  in  a 
peculiar  manner,  even  if  it  cause  him  a 
little  inconvenience,  so  long  as  lie  himself 
is  allowed  the  free  use  of  the  streets  in 
his  peculiar  mode.  The  streets  are  des- 
tined for  public  use,  but  not  for  a  particu- 
lar mode  of  public  use.  If  the  cit}'  of 
New  Orleans  wished  to  expend  tlie  money 
necessary  for  the  laying  of  rails  through- 
out tlie  city,  for  the  purpose  of  permit- 
ting all  who  wished  to  run  their  own  cars 
thereupon,  drawn  by  horses  or  mules,  no 


one  could  complain,  so  long  as  it  did  not 
prevent  other  modes  of  traversing  the 
streets ;  for  travelling  in  cars  on  rails  is 
one  mode  of  using  public  streets,  and 
there  is  no  reason  in  the  nature  of  things 
why  it  should  be  lawful  to  travel  in  a 
carriage  or  gig  upon  the  streets,  and  not 
lawful  to  travel  in  a  car  upon  rails  fixed 
in  the  streets,  but  not  so  laid  as  to  pre- 
vent the  use  of  the  streets  by  other 
modes  of  conveyance.  If  it  does  not  suit 
the  public  coffers  or  the  public  conven- 
ience that  the  city  sliould  lay  rails  for  tlie 
free  use  of  the  public,  it  follows  from  tlie 
premises  [but  see,  on  this  point,  Davis  v. 
The  Mayor,  etc.,  sujira]  that  the  city  has 
the  prerogative  of  selling  the  right  of 
way,  for  a  specified  time,  to  one  or  more 
persons,  who  sliall  lay  rails  and  have  the 
privilege  of  running  cars,  drawn  by 
liorses  or  mules,  according  to  a  tariff 
fixed  by  the  common  council.  This  does 
not  impede  the  ordinary  mode  of  use, 
promotes  trade,  unites  distant  parts  of 
the  city,  benefits  the  health  of  citizens  by 
enabling  them  to  live  beyond  the  crowded 
thoroughfares,  and  is  not  an  alienation  or 
appropriation  of  a  portion  of  the  public 
streets  for  private  uses."  Per  Cole,  J.,  in 
Brown  v.  Duplessis,  14  La.  An.  842, 1859. 
Ante,  sees.  97,  715,  716. 
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authorize  the  municipalities  to  give  or  withhold  an  absolute  as- 
sent to  such  a  use  of  their  streets,  or  it  may  leave  them  free  to 
annex  conditions,  or  it  may  itself  require  certain  conditions 
to  be  met  before  the  grant  shall  be  made  by  the  municipal  au- 
thorities.^ 


§  720.  (571)  Thus,  by  a  statute  of  Ohio  relating  to  the  con- 
struction of  street  railways,  city  councils  were  prohibited  from 
permitting  their  construction  without  "  the  consent  of  a  majority 
in  interest  of  the  owners  of  the  property  upon  the  street  being 
first  had  and  obtained  "  ;  and  it  was  held  that  such  consent  was 
essential  to  the  power  of  the  city  to  grant  such  permission  ; 
and  that  the  action  of  the  city  council  giving  permission  did 
not  conclude  the  property-owner  on  the  question  whether  the 
requisite  majority  had  assented.^  It  was  also  decided  in  the 
same  case  that  a  second  or  additional  track  was  in  the  nature 
of  a  new  enterprise,  and  required  an  independent  consent  of 


1  Railroad  Co-  i'.  Baltimore,  31  Md. 
93;  Railroad  Co.  v.  Leavenworth,  1  Dil- 
lon C.  C.  R.  393,  1871 ;  Frankfort  Pas- 
senger Railway  Co.  v.  Philadelpliia,  58 
Pa.  St.  119,  1868;  Moses  v.  Railroad  Co., 
21  111.  522 ;  Clinton  v.  Railroad  Co.,  24 
Iowa,  455;  People  v.  Kerr,  27  N.  Y.  188; 
Killenger  v.  Street  Railroad  Co.,  50  N.  Y. 
200,  1872;  Hincliman  i".  Paterson  Horse 
Railroad  Co.,  17  N.  J.  Eq.  (2  C.  E. 
Green)  75;  Commonwealth  v.  Central 
Passenger  Railway,  52  Pa.  St.  506 ;  Phil- 
adelphia V.  Railroad  Co.,  3  Grant  (Pa.), 
403;  Railroad  Co.  v.  O'Daily,  11  Ind. 
551 ;  Railroad  Co.  v.  Applegate,  8  Dana 
(Ky.),  280;  City  Railway  Co.  i;.  Louis- 
ville, 4  Busli  (Ky.),  478;  Cosby  v.  Rail- 
road Co.,  10  Bush  (Ky.),  288,  1874;  Rail- 
road Co.  r.  Adams,  3  Head  (Tenn.),  596; 
People  V.  Railroad  Co.,  45  Barb.  (N.  Y.) 
73;  Si.xtli  Avenue  Railroad  Co.  v.  Kerr, 
45  Barb.  (N.  Y.)  63;  MeFarland  i>.  Rail- 
road Co.,  2  Beasl.  (N.  J.)  17  ;  Brooklyn, 
etc.  Railroad  Co.  v.  Railroad  Co.,  32 
Barb.  (N.  Y.)  353;  Railroad  Co.  i-.  New 
York,  1  Hilton  (N.  Y.),  502;  Mercer  r. 
Railroad  Co.,  30  Pa.  St.  99,  1859 ;  City 
Railroad  Co.  v.  Memphis,  4  Coldw. 
(Tenn.)  406,  1867;  City  Railroad  Co.  v. 
City  Railroad  Co.,  20  N.  J.  Eq.  61.  1869  ; 
Damour  v.  Lyons  City,  44  Iowa,  276, 1870, 
citing  text. 


The  extent  of  municipal  power  and  control 
over  street  railwai/s  and  common  rciilwa^s  de- 
pends, of  course,  on  the  charter  of  the 
company  and  that  of  the  municipality. 
See  State  v.  Hoboken,  1  Vroom  (30  N.  J. 
L.),  225;  Middlesex  Railroad  Co.  v.  Wake- 
field (full  discussion),  103  Mass.  "262, 
1809 ;  Frankford  Passenger  Co.  v.  Piiila- 
delphia,  58  Pa.  St.  119;  New  York  v. 
Third  Avenue  Railroad  Co.,  33  N.  Y.  42; 
Philadelphia  r.  Lombard,  et<;.  Railroad 
Co.,  3  Grant  (Pa.),  403;  Street  Railway 
Co.  V.  Cumminsville,  14  Ohio  St.  523; 
McFarland  v.  Railroad  Co.,  2  Beasl.  (N. 
J.)  17;  State  v.  Jersey  City,  6  Dutch. 
(N.  J.)  170;  Passenger,  etc.  Co.  v.  Bir- 
mingham, 51  Pa.  St.  41 ;  Wolfe  v.  Rail- 
road Co.,  15  B.  Mon.  (Ky.)  404  ;  Redfield 
on  Railways,  sec.  76,  and  notes ;  McFar- 
land i>.  Horse  Railroad  Co.,  2  Beasl.  Ch. 
(N.  J.)  17;  State  i'.  Herod,  29  Iowa,  123, 
1870 ;  Siatten  v.  Railroad  Co.,  lb.  148 ; 
Hobart  v.  Milwaukee,  etc.  Co.,  27  Wis. 
194;  8.  c.  9  Am.  Rep.  461  and  notes; 
Louisville,  etc.  Railroad  Co.  r.  Louisville, 
8  Bush  (Ky.),  415,  1871;  Brooklyn  v. 
City  Railrokd  Co.,  47  N.  Y.  475,  1872  ; 
Coast  Line,  etc.  Railroad  Co.,  i;.  Cohen, 
60  Ga.  461,  1873. 

2  Roberts  v.  Easton,  19  Ohio  St  78, 
18G9;  ante,  sees.  521-532,  551. 
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the  property-owners  interested,  and  that  those  who  had  assented 
a  year  before  to  a  single-track  road  could  not  be  counted.^ 
But  even  direct  legislative  authority  to  a  street-passenger  rail- 
way corporation  to  carry  passengers  in  cars  over  the  streets  of 
a  city  does  not  exempt  that  corporation  from  municipal  control. 
Indeed,  the  principle  is  a  general  one,  that  when  a  business 
is  authorized  to  be  conducted  by  a  corporation  within  a  muni- 
cipality, the  latter  presumptively  possesses  the  same  right  to 
regulate  it  that  it  possesses  over  the  like  business  if  conducted 
by  private  persons.^ 

§  721.  (572)  Rights  and  Liabilities  of  the  Company.  —  Rails 
laid  down  by  a  horse  railroad  corporation  in  a  public  street  are 
the  private  property  of  the  corporation,  so  that  a  rival  corpora- 
tion cannot  use  them  on  the  ground  that  they,  as  part  of  the 
public,  have  the  right  to  travel  and  run  cars  anywhere  on  such 
street.^     A  street  railway  company  authorized  by  the  legislature 


1  lb.  And  it  was  further  held  in  tliia 
case,  that  the  act  of  the  legislature  for- 
bidding city  councils  from  permitting  the 
streets  to  be  used  for  a  street  railway 
without  the  assent  of  property  owners 
thereon,  recognizes  in  them  such  an  in- 
terest as  entitles  them  to  an  injunction 
against  the  construction  of  the  road  where 
the  council  granted  permission  without 
the  requisite  consent  of  the  proprietors 
interested  being  obtained.  Ante,  sec.  661. 
As  to  second  track.  Railroad  Co.  v.  Reed, 
41  Cal.  256,  1871.  See  also  Denver,  etc. 
Co.  V.  Denver  City  Railway  Co.,  2  Col. 
678.  1875. 

'^  Frankford  PassengerTlailway  Co.  v. 
Philadelphia,  58  Pa.  St.  119,  1808;  State 
V.  Herod,  29  Iowa,  12.3,  1870 ;  City  Rail- 
way Co.  V.  Louisville,  4  Bush  (Ky.),  478. 

8  City  Railroad  Co.  v.  City  Railroad 
Co.,  20  N.  J.  Kq.  61,  1869;  Brooklyn 
Railroad  Co.  v.  Railroad  Co.,  32  Barb. 
(N.  Y.)  358.  See  Denver  &  Swansea 
Railwav  Co.  v.  Denver  City  Railway  Co., 
2  Col.  G73,  1875. 

Street  railway  companies  have  an 
easement  in  the  land  or  street  on  which 
their  track  is  laid  ;  it  is  private  property, 
subject  to  taxation,  and  if  no  different  pro- 
vision be  made,  may  be  taxed  as  real 
property,  or  assessed  for  benefits  derived 
from  local  improvements.  Street  Rail- 
way Company  Appeal,  32  Cal.  499,  18G7  ; 


post,  sec.  789.  Passenger  car  on  street 
railway  is  entitled,  as  against  common 
vehicles,  to  preference  in  the  use  of  its  rails, 
and  to  an  unobstructed  road.  Wilbrand 
V.  Eighth  Avenue  Railroad  Co.,  3  Bosw. 
(N.  Y.)  314  ;  s.  p.  Adolph  v.  Central,  etc. 
Railroad  Co.  65  N.  Y.  554,  1875.  Munici- 
pal ordinance  giving  such  preference  sus- 
tained, and  obstruction  defined.  State  v. 
Foley,  31  Iowa,  527,  1871;  s.  c.  7  Am. 
Rep.  166 ;  Commonwealth  v.  Temple,  14 
Gray  (Mass.),  G9.  In  California,  a  street 
railroad  company  was  held  to  have  only 
an  equal  right  with  the  travelling  public 
to  the  use  of  the  street  where  its  track  is 
laid,  with  a  few  exceptions,  such  as,  that 
the  cars  run  on  a  track,  and  where  a  ve- 
hicle meets  a  car  it  must  give  way. 
Shea  V.  B.  V.  Railroad  Co.,  44  Cal.  414, 
1872. 

It  was  held  by  the  Commission  of 
Appeals  that  a  street  car  company  was 
liable  for  a  negligent  injury  to  a  per- 
son who  was  driving  his  wagon  along 
the  track  of  a  street  railroad.  The  court 
was  of  opinion  that  one  has  a  right  thus 
to  use  the  track  of  the  company  at  all 
times  if  the  preferred  riglit  of  the  cars  to 
the  use  of  the  track  be  not  unnecessarily 
interfered  with.  Adolph  v  Central,  etc. 
Railroad  Co.,  65  N.  Y.  554,  1875,  two 
judges  dissenting. 

Street  railway  company  held  liable  for 
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to  lay  down  its  track  upon  tlie  streets  of  a  city,  subject  to  such 
restrictions  as  the  city  council  might  impose,  constructed  its  track 
under  the  direction  of  the  city  engineer,  but  in  such  a  manner  in 
crossing  a  gutter  as  to  cause  surface  waters  to  overflow  and  injure 
one  of  the  adjoining  proprietors,  and  it  was  held  that  the  com- 
pany was  liable  for  the  damages  resulting  from  the  improper  con- 
struction of  their  track.^  Where  a  street  railway  company,  upon 
obtaining  from  the  city  authorities  permission  to  lay  down  tracks 
upon  the  streets,  covenanted  in  a  bond  executed  to  the  city  that 
it  would  keep  the  pavement  of  the  streets  within  the  tracks,  and 
for  a  specified  distance  on  each  side  thereof,  in  repair,  this  is 
binding  upon  it ;  and  if  the  covenant  is  broken,  and  the  party 
injured  recovers  of  the  city,  it  has  its  remedy  over  against  the 
railway  company  upon  the  contract  for  the  full  amount  it  has 
been  adjudged  to  pay.- 


an  injury  to  a  traveller  with  carriage, 
caused  by  the  projection  of  a  spike,  which 
ought  nut  to  have  been  permitted.  Fash 
V.  Third  Avenue  Railroad  Co.,  1  Daly 
(N.  Y.),  148.  It  is  the  duty  of  the  com- 
pany, on  the  one  hand,  to  e.xercise  due 
care  to  avoid  collisions,  and  the  duty  of 
travellers,  on  the  other  liand,  to  use  proper 
diligence  to  avoid  accidents  and  injuries. 
Liddy  V.  St.  Louis  Railroad  Co.,  40  Mo. 
50G;  Lovett  v.  Railroad  Co.  (injury  to 
boy),  9  Allen  (Mass.),  557  ;  Railroad  Co. 
V.  Gladmon  (injury  to  child),  15  Wall.  401, 
1872  ;  Burton  r.  Railroad  Co.,  4  Ilarring. 
(Del.)  252;  Street  Railroad  Co.  v.  Smith, 
2  Duvall  (Ky.),  550;  State  v.  Foley,  31 
Iowa,  527 ;  Chicago  City  Railway  Co. 
!•.  Young,  62  111.  238.  1871 ;  Covington 
Street  Railway  Co.  v.  Parker  (injury 
causing  death),  9  Bush  (Ky.),  455,  1872; 
Whitaker  v.  Eighth  Avenue  Railroad  Co., 
61  N.  Y.  6G0,  1878;  Mowry  v.  Central 
City  Railroad  Co.  (injury  to  child),  51  N. 
Y.  606,  1873. 

In  an  action  for  damages  against  a 
street  railroad  company  for  running  over 
a  person  on  a  street,  where  it  appears  that 
plaintiff  was  guilty  of  negligence  directly 
contributing  to  the  accident,  he  must 
show  tliat  the  accident  might  have  been 
avoided  by  defendant  by  the  use  of 
merely  ordinary  care.  A  driver  is  not 
bound  to  regulate  his  speed  at  such  a  rate 
as  may  be  necessary  to  avoid  iiarm   to 


persons  crossing  the  road  in  an  unreason- 
able and  improper  manner.  It  is  as  much 
the  duty  of  persons  crossing  the  street  to 
look  out  for  vehicles  as  it  is  tiie  duty  of 
the  driver  to  look  out  for  those  crossing 
the  road.  Where  there  has  been  mutual 
negligence,  and  the  negligence  of  each 
party  was  the  proximate  cause  of  the 
injury,  there  can  be  no  recovery.  Meyer 
V.  Lindell  Railway  Co.,  0  Mo.  App.  27, 
1878.  See,  also,  Cotton  v.  Wood,  8  C.  B. 
N.  S.  508 ;  Williams  r.  Richards,  3  C.  & 
K.  8;  Cornnuin  v.  East  Co.  Railroad,  5 
Jur.  N.  S.  057. 

»  Horse  Railroad  Co.  v.  Deitz,  50  111 
210,  18GH. 

^  Brooklyn  v.  City  Railroad  Co.,  47  X. 
Y.  475 ;  s.  c.  7  Am.  Rep.  409  ;  People  r. 
Brooklyn,  65  N.  Y.  31'.),  1875;  Bloom- 
field  Gas  Co.  V.  Calkins,  62  N.  Y.  386.  A 
requirement  in  a  street  railway  cluirter  to 
"  keep  the  surface  of  the  street  inside  the 
rails,  and  for  two  feet  four  inehes  outside 
thereof,  in  good  repair," —  fltltl.  to  mean 
two  feet  four  inches  on  each  side  of  the 
track.  People  v.  Fort  Street,  etc.  Rail- 
way Co.,  41  .Mieh.  413.  Under  authority 
to  that  end  a  city  may  assess  adjoining 
property  to  make  street  repairs,  although 
a  street  railroad  company  has  agreed 
with  the  city  to  keep  a  portion  of  the 
streets  in  repair.  People  r.  Brooklyn,  65 
N.  Y.  349,  187-3.  Where,  after  a  railroad 
was   constructed,   a  new  street  was   e.\- 
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§  722.  (573)  Whether  the  use  of  a  vStreet  for  a  horse  railway 
is  an  additional  burden  upon  the  land  of  the  adjoining  proprietor, 
is  a  question  upon  which  there  is  a  diversity  of  judicial  opinion. 
In  Neiv  York  it  is  considered  to  be  a  new  servitude,  for  which 
the  adjacent  owner  is  entitled  to  compensation.^  But  in  Con- 
necticut the  opposite  view  is  taken,  although  in  that  state  it  is 
declared  to  be  the  law  that  a  street  or  highway  cannot  be  used 
for  an  ordinary/  railway  without  compensation  for  such  use  to  the 
owner  of  the  fee.^  And  this  is  the  prevailing  opinion  of  the 
courts.^     The  author  regards  the  appropriation  of  a  street  for  a 


tended  across  it,  a  city  ordinance  required 
the  company  to  make  a  crossing  over  it ; 
but  nothing  in  the  company's  charter 
or  any  general  law  imposing  the  duty, 
—  Held,  that  the  company  was  not  liahle 
to  this  new  burden  any  more  than  an  in- 
dividual ;  that  in  imposing  a  burden,  with- 
out regard  to  benefits,  the  ordinance 
was  in  violation  of  certain  constitutional 
provisions,  and  that  the  legislature  it- 
self could  not  impose  such  a  burden 
without  compensation.  Illinois  Central 
Railroad  Co.  v.  City  of  Bloomington,  70 
111.  447,  1875.  By  a  city  charter  tiie 
common  council  had  full  power  over  the 
streets  and  sidewalks,  and  authority  to 
keep  them  in  repair;  and  the  street  com- 
missioners were  authorized  to  make  all 
necessary  repairs  therein.  A  railroad 
company,  after  constructing  its  road 
through  certain  of  the  streets,  neglected, 
though  requested  by  the  commissioners, 
to  restore  such  streets  and  the  sidewalks 
thereon  to  their  former  condition  of  use- 
fulness as  the  statute  required ;  and  the 
commissioners  procured  the  necessary 
repairs  to  be  made,  for  which  payment 
■was  made  by  the  city.  Held,  that  the 
city  could  recover  from  the  company  all 
reasonable  expenses  so  incurred.  City  of 
Oconto  V.  C.  &  N.  W.  Railway  Co.,  45 
Wis.  231, 1878.  Provisions  of  the  charter 
establishing  the  general  policy  of  repairing 
streets  and  sidewalks  under  the  direction 
of  the  street  commissioners,  at  the  expense 
of  the  adjoining  lots,  held  inapplicable  to 
the  repairs  in  question.  lb.  The  rail- 
road company,  whose  neglect  of  its  own 
legal  duty  compelled  the  city  to  make  the 
repairs,  is  not  in  a  position  to  question, 
on  technical  grounds,  die  authority  of  the 
council  to  appropriate  city  funds  to  pay 


for  the  same.  lb.  See,  also,  New  York 
V.  Railroad  Co.,  17  Hun  (N.  Y.),  242;  post, 
sec.  10o4. 

1  Craig  V.  Railroad  Co.,  39  N.  Y.  404 ; 
s.  c.  8i)  Barb.  449;  Wager  v.  Railroad 
Co.,  25  N.  Y.  532. 

2  Elliott  V.  Railroad  Co.,  32  Conn. 
579;  distinguished  from  Imlay  v.  Rail- 
road Co.,  2G  lb.  249,  and  that  case  com- 
mented on. 

3  See  opinion  of  Ranney,  J.,  in  Street 
Railway  v.  Cumminsville,  14  Ohio  St. 
523,  1863.  And  it  is  the  opinion,  also,  of 
the  learned  Chancellor  Zabriskie,  that  a 
steam  railway  is,  while  a  horse  railway  is 
not,  an  additional  servitude.  City  Rail- 
road Co.  V.  City  Railroad  Co.,  20  N.  J.  Eq. 
61,  1869.  See,  also,  to  same  effect,  the 
opinion  of  Green,  Chancellor,  in  Hinch- 
man  v.  Railroad  Co.,  17  N.  J.  Eq.  75, 
1864,  and  5  C.  E.  Green,  61,  360  (20 
N.  J.  Eq.).  Upon  a  full  consideration  of 
the  adjudged  cases  upon  the  point,  the 
Supreme  Court  of  Wisconsin  adopt  the 
view  that  a  horse  railway  on  the  public 
streets  is  not  a  new  burden  entitling  the 
owner  of  the  fee  to  compensation,  unless, 
to  use  the  language  of  Chief  Justice 
Dixon,  "  such  owner  shows  that  he  will 
suffer  some  private  and  peculiar  injury 
by  being  deprived  of  that  free  access  to 
his  premises  he  would  otherwise  have  and 
enjoy  " ;  but  it  was  held  that  the  right  of 
the  owner  of  a  store  to  have  drays  and 
vehicles  stand  transversely  upon  the 
street  while  discharging  goods  was  not 
such  an  injury  as  to  give  the  right  to 
compensation.  Hobart  v.  Milwaukee  City 
Railroad  Co.,  27  Wis.  194,  1870;  s.  c.  9 
Am.  Rep.  461  and  note.  It  may  be  ob- 
served that  the  same  court  hold  differently 
as  to  ordinary  steam  railways.    Ford  v. 
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liorse  railway,  constructed  and  used  in  the  ordinary  mode,  to  be 
such  a  use  as  fulls  within  the  purpose  for  which  the  streets  are 
dedicated  or  acquired  under  the  power  of  eminent  domain. 
When  authorized  or  regulated  by  the  public  authorities,  this  is  a 
puljlic  use  within  the  fair  scope  of  the  intention  of  the  proprietor 


Kailroad  Co.,  14  Wis.  GIG;  rumeroy  v. 
Uailioad  Co.,  IG  Wis.  040;  a«/e,  sees.  702, 
70;).  See,  also,  Sargent  v.  Oiiio,  etc. 
Kailroad  Co.,  1  Handy,  Ohio  Superior 
Court,  52;  Coniniunwealth  v.  Tenii)le,  14 
Gray  (Mass.),  75  ;  pust,  sec. 725.  In  Mas- 
sachitsitls  a  board  of  aldermen  lias  full 
power  to  locate  horse-railway  tracks  and 
regulate  the  running  of  cars  thereon.  A 
license  to  such  railway  corporation  to 
reasonably  use  a  highway  is  not  sucii  ap- 
projiriation  of  an  additional  easement  as, 
without  special  provision  therefor,  will 
entitle  abutters  to  compensation  ;  and  it 
violates  no  constitutional  right  in  that  re- 
gard. Attorney-General  i-.  Metropolitan 
Kailroad  Co.,  125  Mass.  515. 

Slcam  motors  in  jnihlic  streets.  The  power 
of  municipal  authorities  to  authorize  a 
"  steam  motor,"  to  be  used  to  propel  horse 
cars  upon  the  public  streets,  the  fee  where- 
of was  in  the  municipality  in  trust  for  the 
public,  was  fully  considered,  under  the 
laws  of  Iowa,  by  the  Supreme  Court  of 
that  state  in  Stanley  v.  City  of  Davenport, 
62  Iowa,  1879  ;  adhered  to  on  rehearing  at 
October  term,  1880.  It  was  decided  on  de- 
murrer to  the  complaint  that  the  city  had 
no  authority  to  permit  a  steam  motor  to 
be  used  upon  its  streets,  and  also,  conced- 
ing the  allegations  of  the  com])laint  to  be 
true,  that  tlie  city  was  liable  in  damages 
to  a  traveller  whose  horse  was  frightened 
by  the  motor,  and  who  was  in  conse- 
quence thrown  out  of  his  wagon  and 
injured.  After  reviewing  the  decisions 
in  Iowa  and  elsewhere,  Seevers,  J.,  in  de- 
livering the  opinion  of  the  court  on  the 
re-hearing  said  :  — 

"  No  adjudication  to  which  our  attention 
has  been  called,  and  we  believe  it  may  be 
safely  affirmed  none  exists,  in  which  it  has 
been  held  a  city  may  authorize  a  railroad 
operated  hij  the  use  of  steam  to  occupy  the 
streets  of  a  city  unless  authority  to  this  ef- 
fect has  been  granted  by  the  sovereign 
power.  It  is  said,  all  courts  everywhere 
have  for  the  last  fifteen  years,  without  a 
dissenting  opinion,  conceded  the  authority 


of  cities  to  grant  tiie  use  of  streets  for  horse 
ruilwaijs ;  because  of  this  it  is  further 
said  when  it  is  admitted  cities  have  au- 
thority to  decide  that  one  kind  of  ad- 
vanced mode  of  travel  may  be  allowed, 
their  jurisdiction  is  conceded  and  cannot 
be  controlled  by  the  courts.  We  shall 
not  stop  to  discuss  either  jjroposition.  It 
wdl  be  conceded,  if  no  change  is  made  in 
the  grade  of  the  street,  the  weight  of  au- 
thority seems  to  be  the  city  may  author- 
ize a  horse  railway  to  occupy  the  same. 
This  doctrine  is  based  on  the  ground, 
'  there  is  no  annoyance  from  fire,  smoke, 
steam  whistles,  or  rapid  progress,  and  it 
does  not  signify  that  the  street  railroad 
has  an  exclusive  right  to  use  its  own 
track  when  occasion  requires.'  Mills  on 
Eminent  Domain,  sec.  205.  It  was  so  held 
in  Ilinehman  v.  The  Paterson  Horse 
Kailroad  Company,  17  N.  J.  Eq.  75,  and 
in  that  state  the  fee  of  the  streets  is  in 
the  abutting  owner.  It  had  been  pre- 
viously held  in  Starr  i;.  Camden  &  At- 
lantic Kailroad  Company,  24  N.  J.  Law, 
502,  that  a  highway  could  not  be  occu- 
pied by  a  railroad  operated  by  steam, 
witli  legislative  consent,  without  compen- 
sating the  abutting  owner.  Both  these 
cases  are  referred  to  with  approval  in  Jer- 
sey City  &  Bergen  Kailroad  Company  v. 
Jersey  City  &  Hoboken  Horse  Kailroad, 
20  N.  J.  Eq.  61,  upon  the  ground,  it  is 
presumed,  stated  in  The  Inhabitants  of 
Springfield  I'.  Connecticut  River  Kailroad, 
4  Cush.  (Mass.)  Go,  that  where  a  road  is 
operated  by  steam  and  by  the  general  pub- 
lic also,  the  two  uses  are  'almost,  if  not 
wholly  inconsistent  with  each  other,  so 
that  taking  the  highway  for  a  railroad  will 
nearly  su]>ersede  the  former  use  to  which 
it  had  been  legally  appropriated.'  This 
doctrine  has  not,  to  our  knowledge,  been 
anywhere  impugned.  It  does  not  there- 
fore Ibllow  the  conceded  proposition  that 
a  city  may  lawfully  allow  the  streets  to 
be  occupied  by  a  horse  railroad  ;  it  may 
do  so  wiienthe  road  is  operated  by  steam 
power." 
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when  he  dedicates  the  street  or  is  paid  for  property  to  be  used 
as  a  street.  Such  proprietor  must  be  taken  to  contemplate  all 
improved  and  more  convenient  modes  of  use.  There  is  solid 
ground  to  distinguish  between  horse  railways  in  streets,  as  ordi- 
narily laid  and  used,  which  do  not  exclude  the  public,  and  com- 
mon railways,  which  are  generally  so  constructed  as  altogether 
to  exclude  a  portion  of  the  street  from  public  use  in  the  accus- 
tomed modes ;  and  yet,  there  is  much  to  recommend  as  sound 
the  view  that  where  property  is  dedicated  to  the  public  for  a 
street,  the  dedicator  must  be  presumed  to  intend  that  it  may  be 
used  as  a  street  in  such  way  as  the  legislature  representing  tlie 
public,  and  best  acquainted  with  the  public  needs,  may  authorize. 

§  723.  (574)  Where  the  original  proprietor  parts  with  the  fee, 
which  is  vested  by  statutes  in  some  of  the  states,  in  the  public, 
or  in  the  municipality  for  the  use  of  the  public,  the  courts  concur 
in  holding  that  the  legislature  may,  in  such  case,  authorize  the 
street  or  highway  to  be  used  for  a  street  railway,  or  even  an 
ordinary  railway,  without  his  consent,  and  without  compensation 
to  him.^ 


1  People  V.  Kerr,  27  N.  Y.  188-211 ; 
8.  c.  37  Barb.  357 ;  Kettinger  v.  Street 
Railroad  Co.,  50  N.  Y.  206,  1872;  Clinton 
V.  Railroad  Co.,  24  Iowa,  455  ;  Railroad 
Co.  V.  Applegate,  8  Dana  (Ky.),  289; 
Williams  v.  Railroad  Co.,  16  N.  Y.  97, 
ohitpr;  Wager  v.  Railroad  Co.,  25  N.  Y. 
626,  and  note  observations,  533 ;  Protz- 
ruan  v.  Railroad  Co.,  9  Ind.  467  ;  Rail- 
road Co.  V.  O'Daily,  13  Ind.  353 ;  Moses 
V.  Railroad  Co.,  21  111.  522;  Railroad  Co. 
V.  Leavenworth,  1  Dillon  C.  C.  R.  393- 
402;  Milburn  ?,-.  Cedar  Rapids,  etc.  Rail- 
road Co.,  12  Iowa,  240.  Mr.  Justice 
Cooky's  observations  on  tlie  general  sub- 
ject are  valuable.  Const.  Lira.  545-557  ; 
ante,  sec.  G28  et  seq. 

As  to  nature  of  the  franchises  in  a  char- 
ter to  build  and  operate  a  street  railway. 
See  Redfield  on  Railways,  sec.  76  and 
notes  ;  Metropolitan  Railroad  Co.  v. 
Quincy  Railroad  Co.,  12  Allen  (Mass.), 
262;  Railroad  Co.  r.  City  Railway  Co., 
2  Duvall  (Ky),  175;  Central  Railroad 
Co.  V.  City  Railroad  Co.,  32  Barb.  N.  Y. 
358 ;  Chicago  v.  Evans,  24  111.  52  ;  City 
Railway  Co.  v.  City  Railway  Co.,  20  N. 


J.  Eq.  61,  1869 ;  Street  Railway  v.  Cum- 
niinsville,  14  Ohio  St.  523.  This  case 
holds  that  the  mere  use  of  a  street  for  a 
street  railway  does  not  impose  a  new  use, 
so  as  to  give  the  abutters  the  right  to 
compensation,  but  under  a  peculiar  view 
in  that  state  as  to  effect  of  a  change  of 
grade  (see  Crawford  v.  Delaware,  7  Ohio 
St.  459,  and  previous  cases),  grades  once 
fixed  and  acted  on  cannot  be  altered  to 
the  damage  of  the  adjacent  lot-owner. 

Where  the  fee  of  the  street  is  in  the 
corporation,  the  adjoining  lot-owners  in 
common  with  the  public,  liave  the  riglit  to 
pass  and  repass,  and  also  the  right  of  free 
access  to  their  premises,  but  mere  incon- 
venience of  such  access  occasioned  by  an 
authorized  use  of  the  street  gives  to 
the  owner  no  ground  for  a  private  action  ; 
and  therefore  where  the  defendant,  a 
street  railway  company,  having  the  right 
to  lay  down  its  track  in  the  street,  laid 
the  same  so  near  the  sidewalk  in  front  of 
the  plaintiff 's  premises  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand, 
thus  incommoding  the  plaintiff  and  les- 
sening the  value  of  his  premises,  it  was 
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§  724.  (575)  In  this  section  and  the  three  following  the  author 
8U771S  up  the  conclusions  to  which  he  has  arrived,  after  an  exam- 
ination of  all  of  the  reported  cases  upon  the  subject  of  railways 
in  streets. 

1.  As  respects  ordinar}-  railways,  operated  by  steam,  and  street 
railways,  operated  by  horses,  legislative  authority  is  necessary  to 
warrant  them  to  be  placed  in  the  streets  or  liighways.  The 
legislature  may  delegate  to  municipal  or  local  bodies  the  right  to 
grant  or  refuse  such  authority.  The  usual  powers  of  a  general 
nature  in  municipal  corporations  over  streets  are  not  sufficient 
to  confer  upon  them  the  right  to  authorize  the  ap[)ropriation  of 
streets  by  ordinary  railroads,  whose  tracks  are  constructed  in  the 
usual  manner  and  whose  trains  are  propelled  by  steam.  But  it  is 
otherwise  as  respects  horse  railways ;  and  the  ordinary  powers  of 
municipal  corporations  are  usually  ample  enough,  in  the  absence 
of  express  legislation  on  the  subject,  to  authorize  them  to  permit 
or  refuse  to  permit  the  use  of  streets  within  their  limits  for  such 
purposes.  But  they  cannot,  by  an  implied  power,  confer  corpo- 
rate franchises  or  authorize  the  taking  of  tolls.  This  must  come 
from  the  legislature. 

§  725.  (576)  2.  The  weight  of  judicial  authority  at  present 
undoubtedly  is  that  where  the  public  have  only  an  easement  in 
streets,  and  the  fee  is  retained  by  the  adjacent  owner,  the  legisla- 
ture cannot,  under  the  constitutional  guarantee  of  private  prop- 
erty, authorize  a  steam  railroad  to  be  constructed  thereon,  against 

held  (no  negligence  or  wilfulness  on  the  company  to  a  single  track,  it  must  have 
part  of  the  defendant  being  shown  —  as  been  made  to  appear  that  the  exercise  of 
to  tlie  effect  of  wiiich,  if  shown,  ijmvrc),  the  right  granted  by  the  original  ordi- 
tliat  the  plaintiff  had  no  cause  of  action,  nance  wrougiit  injury.  Burlington  v. 
This  was  considered  to  be  the  necessary  Burlington  Street  Railroad,  4y  Iowa,  144. 
legal  result  of  the  decision  in  the  People  Nature  of  the  rights  of  the  company  in 
I'.  Kerr,  supra.  Kellinger  v.  Street  Kail-  the  sti-cet,  discussed  by  Sait-yer,  J.,  Street 
road  Co.,  50  N.  Y.  20G,  1872.  Railway  Co.  Appeal,  32  Cal.  499,  1867. 
Where  a  city  granted  to  a  street  rail-  As  to  right  of  city  to  withdraw  its  con- 
road  company  the  right  to  lay  a  double  sent.  Pat.  II.  R.  Co.  v.  Paterson,  9  C.  E. 
track  in  its  streets,  and  thereujion  the  Green  (24  N.  J.  Eq.),  158. 
company  expended  a  large  amount  of  Rights  of  city  under  provision  in  char- 
money  in  the  enjoyment  of  the  franchise  ter  of  a  street  railway  giving  the  city  an 
thus  conferred,  the  city  cannot  afterwards  elcctioit  to  purchase  at  a  future  time.  Cam- 
limit  the  comiiany  to  a  single  track  in  a  bridge  v.  Cambridge  Railroad  Co.,  10 
street  through  which  it  proposed  to  ex-  Allen  (Mass.),  50.  Effect  of  use,  under 
tend  its  line,  by  an  amendment  to  the  legislative  authority,  of  street  by  plank 
ordinance.  Before  the  city  can,  in  the  road  company.  Bagg  v.  Detroit,  5  Mich, 
exercise   of    its  police   power,  limit  the  336 ;  ante,  sec.  679,  note. 
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the  will  of  the  adjoining  owner,  without  compensation  to  him.  In 
other  words,  such  a  railway,  as  usually  constructed  and  operated, 
is  an  additional  servitude.  The  author,  not  disputing  the  justice 
of  this  view,  or  that  it  is  the  one  best  supported  by  the  judgments 
of  the  courts,  is  of  opinion  that  it  will  admit  of  fair  debate,  and 
deserves  further  consideration  whether  the  power  of  the  legisla- 
ture over  uses  to  which  highways  may  be  put  is  really  subject  to 
this  supposed  constitutional  limitation.  Although  the  decisions 
as  to  the  right  of  the  legislature  in  such  case  to  authorize  street 
railways  without  compensation  to  the  adjoining  freeholder  are 
conflicting,  it  is  believed  that  such  railways,  as  ordinarily  con- 
structed and  used,  do  not  create  a  new  burden  upon  the  land, 
and  hence  the  legislature  is  not  bound  to,  although  it  may,  pro- 
vide for  compensation  to  the  adjoining  proprietor. 

§  726.  (577)  3.  Where  the  fee  of  the  street  is  in  the  munici- 
pality in  trust  for  the  public,  or  in  the  public,  the  control  of  the 
legislature  is  supreme,  and  it  may  authorize,  or  delegate  to  muni- 
cipal bodies  the  power  to  authorize,  either  class  of  railways  to 
occupy  streets  without  providing  for  compensation  either  to  the 
municipality  or  to  the  adjoining  lot-owners.  But  where  grades 
are  altered,  or  actual  damages  will  be  caused  by  such  use,  the 
legislature  ought  to  provide  that  the  abutters  should  be  compen- 
sated for  the  injury  they  will  sustain. 

§  727.  (578)  4.  As  special  legislative  authority  is  necessary  to 
enable  a  company  to  construct  a  passenger  railway  in  the  streets, 
the  effect  of  such  authority,  when  obtained  and  acted  upon,  is  to 
give  the  company  a  property  in  the  franchise  and  road,  and  hence 
no  rival  company  has  the  right  to  use  the  track  of  the  company 
which  laid  it  down.  Nor  can  an  individual  or  another  company, 
at  pleasure  and  without  legislative  authority,  construct  a  rival 
line  in  the  same  highway.  But  a  legislative  grant  of  authority  to 
construct  a  street  railway  is  not  exclusive  unless  so  declared  in 
terms,  and  therefore  the  legislature  may,  at  will,  and  without  com- 
pensation to  the  first  company,  authorize  a  second  railway  on  the 
same  streets  or  line,  unless  it  has  disabled  itself  by  making  the 
first  grant  irrepealable  and  exclusive.  Whether  it  can  effectually 
disable  itself  in  this  manner  of  its  control  over  highways  is  a 
question  of  a  nature  elsewhere  referred  to,  and  which  it  is  not 
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necessary  to  discuss  in  this  place.  But  whatever  may  be  the  ex- 
tent of  legishitive  power  in  this  respect,  it  is  clear  to  our  mind 
that  the  legislature  cannot,  without  compensation  to  the  first 
company,  authorize  the  second  company  to  take  or  use  the  track 
of  the  first,  although  wilh  compensation  this  might  be  done  under 
the  power  of  eminent  domain,  if,  in  its  judgment,  the  public  good. 
recpiired  it.  The  extent  of  municipal,  police  and  other  control 
<jver  street  railways  depends,  of  course,  upon  the  municipal 
charter,  and  the  legislation  of  the  state  touching  the  subject.^ 

§728.  (579)  Bridges.  —  Having  considered  the  relation  of 
municipal  corporations  to  streets  and  higliways  within  their 
limits,  it  remains  to  refer  briefly  to  bridges.  Bridges  are  usually 
part  of  the  street  or  highway ,2  and  in  tliis  country  the  power  of 
municipal  corporations  to  build  them,  and  their  authority  over 
them,  are  wholly  statutory,  and  their  duties  in  respect  to  them 
are  either  prescribed  by  statute  or  spring  from  their  powers. 
There  is  no  common-law  responsibility  on  municipal  corporations 
in  respect  to  the  repair  of  bridges  Avithin  their  limits ;  but  where 
bridges  are  part  of  the  streets,  and  built  by  the  municipal  author- 
ities under  powers  given  to  them  by  the  legislature,  they  are 
liable  for  defects  therein,  on  the  same  principles  and  to  the  same 
extent  as  for  defective  streets,  and  therefore  no  extended  sepa- 
rate treatment  in  this  place  is  necessary.^ 

1  Since  the  above  was  written,  the  51  111.  266;  Burritt  i;.  New  Haven,  42 
author  is  gratified  to  learn  tliat  his  views     Conn.  514. 

are  coinciilent  witli  those  expressed  by  Bridge  defined:    State  r.  Gorham,   37 

Chancellor  Znhriskie  in  his  able  opinion  Me.  451 ;  Regina  v.  Derb3-shire,  2  Q.  B. 

in  the  City  Railroad  Co.  v.  City  Railroad  745;  Sussex  v.  Strader,  3  Harris.  (N.  J.) 

Co.,  20  N.  J.  Eq.   (5  C.  E.   Green)  61,  108.     The  word  "  bridge "  may  embrace 

1809.  within  its  meaning  such  abutments  as  are 

2  Chicago  V.  Powers,  42  111.  160,  1866 ;  necessary  to  make  tlie  structure  acces- 
Manderschid  v.  Dubuque,  29  Iowa,  73,  sible  and  useful.  Tolland  v.  Willington, 
1870.  2G  Conn.  578  ;   Bardwell  v.  Jamaica,  15 

A  bridge  is  said  to  be  a  mere  substitute  Vt.  4-'18  ;  Board,  etc.  v.  Strader,  3  Harris, 

for  a  ferry.     Per  Savage,  C.  J.,  in  People  (N.  J.)  108;  Rex  v.  West  Riding,  7  East, 

V.  Saratoga  and  Rensselaer  Railroad  Co.,  596.      Approaches  to:    Commonwealtli   i*. 

15  Wend.  (N.  Y.)  133.  Deerfield,  6  Allen  (Mass),  449  :  Burritt  v. 

3  76.  Snioot  V.  Wetumpka,  24  Ala.  112,  New  Haven,  42  Conn.  174,  1875. 

1354;  Richardson  v.  Turnpike  Co.,  6  Vt.  Both  l>i/ the  common  /(/»;  and  tlie  statute  of 

496,  1834  ;  Turnpike  Co.  v.  Berry.  5  Ind.  22  Henry  VIII.,  affirming  it,  the  dnii/  ofre- 

(Tort.)  286,  1850;  Humphreys  ?•.  Country,  pniring  ixiblichridi/es  rested  npnnihc  county 

56  Pa.  St.  204,  1867  ;  Cooley  v.  Freehold-  in  all  cases  where  no  private  person  or 

ers,  3  Dutch.  (N.  J.)  415,  1850;  Median-  other  body  is  specially  charged  therewith, 

icsburg   V.   Meredith,    54    111.    84,  1870;  2  Inst.  700,  701  ;  The  King  r.  West  Rid- 

}'ost,  chs  XX.,  xxiii. ;  Chicago  v.  McGinn,  ing  of  Yorksliire,  2  East,  342,  356;  Hill 
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§  729.  (5S0)    An  incorporated  town,  being  charged  with  the 
control  over  its  streets  and  the  duty  to  improve  the  same,  may 


V.  Livingston,  12  N.  Y.  52;  Follett  v. 
People,  //).  273  ;  People  v.  Cooper,  6  Hill 
(N.  Y.),  51ti;  «n<i  at  common  law  it  was 
indispensable  to  the  legal  character  of  the 
bridge  repairable  by  the  county,  that  it 
sliould  be  sliown  to  cross  a  stream  or 
watercourse  (The  King  v.  Oxfordshire, 
1  B.  &  Ad.  2S'J ;  The  Iving  v.  Salop,  13 
East,  95 ;  The  King  v.  Lindsey,  14  East, 
317  ;  The  King  v.  Nortlianipton,  2  M.  & 
S.  262)  ;  but  these  words  were  held  to 
cover  water  flowing  in  a  channel  between 
banks  more  or  less  defined,  even  though 
the  channel  were  occasionally  dry.  Tiie 
King  V.  Marquis  of  Buckingham,  4  Camp. 
189  ;  The  King  v.  Oxfordshire,  1  B.  & 
Ad.  289.  See  also  The  King  v.  Trafford, 
lb.  874  ;  The  King  v.  Whitney,  3  A.  &  E. 
09;  Tiie  King  r.  West  Riding  of  York- 
shire, 2  East,  342 ;  The  King  v.  North- 
ampton, 2  M.  &  S.  262 ;  The  King  v.  Mar- 
quis of  Buckingham,  4  Camp.  189;  The 
King  V.  Devon,  Ry.  &M.  144;  The  Queen 
V.  Derbyshire,  2  Q.  B.  745,  756.  Whether 
the  particular  structure  is  a  bridge  or  not, 
if  there  be  reasonable  evidence  as  to  it,  is 
a  question  for  the  jury.  The  Queen  v. 
Gloucestershire,  1  C.  &  M.  506 ;  Tolland 
V.  AVillington,  26  Conn.  578. 

The  common-law  responsihility  of  counties 
to  repair  bridcjes  has  never  prevailed  in  the 
United  States.  Hedges  v.  Madison,  1 
Gilm.  (111.)  567;  Hill  v.  Livingston,  12  N. 
Y.  52 ;  Huffman  i-.  San  Joaquin,  21  Cal. 
426.  In  some  of  the  states  it  is  imposed 
by  statute  on  townships.  Lewis  v.  Litch- 
field, 2  Root  (Conn.),  436  ;  Swift  v.  Berry, 

1  Root  (Conn.),  448;  Lobdell  v.  New 
Bedford,  1  Mass.  153 ;  State  v.  Campton, 

2  N.  H.  513 ;  State  v.  Canterbury,  8  Post. 
28  (N.  II.)  195;  State  v.  Boscawen,  32  N. 
H.  331 ;  and  in  some  on  counties.  Wilson  v. 
Jefferson,  13  Iowa,  181;  Freeholders,  etc. 
V.  Strader,  3 Harrison (N.  J.),  108;  Bartlett 
r.  Crozier,  17  Johns.  439;  pos^,  ch.  xxiii.  A 
provision  in  a  statute  that  a  certain  bridge, 
when  completed,  shall  be  a  public  bridge, 
and  "under  the  control  of  the  counti/  super- 
visors," makes  it  a  count//  charge.  The 
People  t'.  Supervisors,  1  Hill  (N.  Y.),  50, 
1841.  Whether  mandaynus  lies  to  compel 
the  body  bound  to  repair  Iridycs  and  high- 


ways to  do  so,  or  whether  the  reme- 
dy is  by  indictment,  quaere.  1  Hill,  50, 
supra  ;  post,  sec.  83G. 

If  a  bridge  is  built  by  an  individual  for 
his  own  exclusive  benefit,  over  a  highway,  he 
is  bound  to  keep  it  in  a  safe  condition,  or 
respond  to  an  action  for  damages  to  any 
personinjuredby  his  omission.  Per  Nelson, 
J.,  in  Heacock  v.  Sherman,  14  Wend.  (N. 
Y.)  58,  1835;  13  Co.  33;  1  Bac.  Ab.  tit. 
"  Bridges,"  535,  note  ;  2  East,  342  ;  5 
Burr.  2594;  13  East,  220;  Woolrych  on 
Ways  and  Bridges,  202,  204,  and  cases ;  1 
Salk.  359  ;  2  Blacks.  687.  How  long  this 
obligation  continues,  where  bridges  be- 
come useful  to,  and  are  generally  used  by, 
the  public,  see  14  Wend.  58,  supra.  As  to 
the  repair,  by  the  public,  of  bridges  orig- 
inally built  by  private  persons,  see  also 
Bisher  v.  Richards,  9  Ohio  St.  495,  502, 
per  Glwlson,  J.;  State  v.  Campton,  2  N. 
II.  513  ;  Dygert  v.  Schenck,  23  Wend.  (N. 
Y.)  446;  Requa  v.  Rochester,  45  N.  Y. 
129,  1871 ;  Sampson  v.  Goochland,  etc.,  5 
Gratt.  (Va. )  241;  Monmouth  i'.  Gardiner, 
35  Me.,  247 ;  Railroad  Co.  v.  Duquesne, 
46  Pa.  St.  223;  Smoot  v.  Wetumpka,  24 
Ala.  112,  1854;  Indianapolis  v.  McClure, 
2  Ind.  147,  1850.  In  Houfe  v.  Fulton, 
34  Wis.  60,  1874,  s.  c.  17  Am.  Rep.  463, 
the  town  was,  under  the  circumstances, 
held  estopped  for  doing  its  duty  to  keep  the 
bridge  in  repair,  though  originally  built  by 
private  subscription. 

Powers  and  duties  of  cities  in  respect  to 
bridging  canals  which  intersect  their  streets. 
Korah  v.  Ottawa,  32  111.  121 ;  Joliet  v.  Ver- 
ley,  35  111.  58 ;  Towles  v.  Justices,  14  Ga. 
391 ;  Turnpike  Co.  v.  Berry,  5  Ind.  286, 
1850 ;  Scott  V.  Chicago  (bridges  over  river 
in  city  limits),  1  Bissell,  510, 18G6 ;  Chicago 
V.  Powers,  42  111.  169,  1866.  No  common- 
law  obligation  on  canal  company  to  bridge 
a  highway  laid  out  subsequent  to  making 
of  canal.  Co.  v.  State,  Zabr.  24  N.  J.  L.  62. 
Where  a  city  lawfully  builds,  over 
a  navigable  river,  a  bridge  constructed 
with  a  draw,  the  right  to  navigate 
the  river,  and  the  right  to  cross  the 
bridge,  co-exist  and  qualify  each  other, 
but  such  a  bridge  must  not  materially 
obstruct  the  navigation  of  the  river;  and 
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legitimately  contract  for  tlie  construction  of  free  Irulges  over  a 
stream  dividing  its  streets,  and  issue  its  warrants  or  orders  to 
raise  money  to  be  so  expended.  But  such  corporation  has  no 
power  to  execute  a  deed  of  trust  conveying  a  bridge  erected  by 
the  corporation  to  trustees,  authorizing  the  charging  of  tolls 
thereon,  and  pledging  the  bridge  and  the  tolls  collected  thereon 
for  the  payment  of  tlie  debt  created  for  its  construction. ^  A  city 
corporation,  invested  with  the  ordinary  powers  over  streets,  was 
held  to  be  authorized  to  provide  for  the  construction  of  a  free 
\  bridge  across  a  river  running  through  it,  upon  ground  dedicated 
and  set  apart  for  a  street,  although  the  city  was  laid  off  on  only 
one  side  of  the  river,  but  was  approached  from  the  other  side  by 
a  road  touching  the  river  where  the  bridge  was  located.^ 

Limitations  on  the  Right  of  Free  Transit  and  Use. 
§  730.  (581)  We  have  heretofore  shown  that  the  primary  pur- 
pose of  a  street  is  for  passage  and  travel,  and  that  unauthorized 
and  illegal  obstructions  to  its  free  use  come  within  the  legal 
notion  of  a  nuisance.  But  it  is  not  every  obstruction,  irrespective 
of  its  character  or  purpose,  that  is  illegal,  even  although  not 
sanctioned  by  any  express  legislative  or  municipal  authority.  On 
the  contrary,  the  right  of  the  public  to  the  free  and  unobstructed 
use  of  a  street  or  way  is  subject  to  reasonable  and  necessary  lim- 
itations. The  carriage  and  delivery  of  fuel,  grain,  goods,  etc.,  are 
legitimate  uses  of  a  street,  and  may  result  in  a  temporary  ob- 
struction to  the  right  of  public  transit.  So  the  improvement  of 
the  street  or  public  highway  itself  may  occasion  impediments  to 

the  city,  if  cliarged  with  the  dutij  of  icork-  Greenl.  (Me.)  155;  Andover  v.  Sutton,  12 

in(]  and  Iceepinfj   the  draw  open,  is   civilly  Met.  182 ;  Monmouth  v.  Gardner,  35  ^le. 

liable  to  a  navigator  for  negligence,  caus-  247  ;  ante,  sec.  678,  n. 
ing  damage,  in  the  performance  of  this  i  MuUarky  v.  Cedar  Falls,  19  Iowa, 

duty.     Scott  V.  Chicago,  1  Bissell,  510,  21,1865;  Dively  r.  Cedar  Falls,  27  Iowa, 

18GG.     Measure  of  damages  in  such  case  227;  Clark  !•.  Des  Moines,  19  Iowa,  199; 

stated  by   Drummond,  J.      lb.  City  also  Chicago  f.  Powers,  42  111.  109;  Corey  v. 

liable  to  traveller  for  negligently  leaving  Kice,  4  Lansing,  N.  Y.  141,  1871. 
draw  opeu  and  unguarded,  and  not  prop-  2  Dively  v.  Cedar  Falls,  27  Iowa,  227. 

crly  lighted.     Chicago  i-.  Wright,  08  111.  But  not  a  toll  bridfje.     lb.;    Mullarky   i-. 

580,  1873.  Cedar  Falls,  19  Iowa,  21 ;  Bell  v.  Foutch, 

Municipal  power  to  protect.     Hooksett  21  Iowa,  119;  Barrett  r.  Brooks,  76.  144 ; 

V.  Amoskoag,    etc.   Co.,  44  N.  II.  105 ;  ante,  sec.  729. 

Korah  v.  Ortawa,  32  III.  121,  1803;  Troy  A  municipal  corporation  cannot,  with- 

V.  Ilailroad   Co.,  3  Fost.  (23  N.  II.)  83,  out  express  authority,  erect  a  toll  bridge 

1851 ;   Freedom   v.   Ward,  40   Me.   383 ;  and  lei-y  and  collect   toUs.      Clark  v.  Des 

County    Commissioners    v.   Ilolcomb,   7  Moines,  19  Iowa,  198;  Colton  r.  Hanchett, 

Ohio,    pt.    I.    232 ;     Calais    c.    Dyer,    7  13  111.  015,  1852. 
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its  uninterrupted  use  by  the  public.  And  so  of  the  improvement 
of  atljoiniiig  lots  by  digging  cellars,  by  building,  etc. ;  this  may 
occasion  a  reasonable  necessity  for  using  the  street  or  sidewalk 
for  the  deposit  of  material.  Temporary  obstructions  of  this  kind 
are  not  invasions  of  the  public  easement,  but  simply  incidents 
to,  or  limitations  of,  it.  They  can  be  justified  when,  and  only 
so  long  as  they  are,  7'easonahhj  necessary.  There  need  be  no  ahso- 
lute  necessity  ;  it  suffices  that  the  necessity  is  a  reasonable  one. 
But  this  will  never  justify  the  leaving  of  the  street  or  way  in  an 
unsafe  and  dangerous  condition,  or  its  use  in  an  unreasonable 
manner  or  for  an  unreasonable  time.^ 


1  Angell  on  Highways,  ch.  vi. ;  Hawk. 
P.  C.  ch.  Ixxvi.  see.  49 ;  Clark  v.  Fry,  8 
Uliio  St.  358,  373,  1858,  per  Bartley,  C.  J., 
arguendo ;  People  v.  Cnnningham,  1  Denio 
(N.  Y.),  524 ;  Rex  v.  Jones,  3  Campb.  231 ; 
O'Linda  v.  Lothrop,  21  Pick.  (Mass.)  292, 
1838;  Rex  v.  Ward,  4  Ad.  &  El.  405,  re- 
lating to  a  hoard  erected  for  repairing  a 
liouse ;  Rex  v.  Russell,  6  Barn.  &  Cress. 
566,  as  to  temporary  acts  of  loading  coals 
in  keels ;  Rex  v.  Cross,  3  Campb.  226  ; 
Rex  v.  Jones,  6  East,  230;  Cline  v.  Corn- 
wall, 21  Grant  (Can.),  142. 

In  Commonwealth  v.  Passmore,  1  Serg. 
&  Rawle  (Pa.),  217,  the  Supreme  Court 
of  Pennsylvania,  speaking  of  this  subject, 
says:  " Necessittj  justifies  actions  which 
would  otherwise  be  nuisances  ;  this  neces- 
sity need  not  be  absolute  —  it  is  enough 
if  it  be  reasonable.  No  man  has  a  riglit 
to  throw  wood  or  stones  into  the  street  at 
pleasure;  but  inasmuch  as  fuel  is  neces- 
sary, a  man  may  throw  wood  into  the 
street  for  the  purpose  of  having  it  car- 
ried to  his  house,  and  it  may  lie  there  a 
reasonable  time.  So,  because  building  is 
necessar}',  stones,  brick,  lime,  sand,  and 
other  materials  may  be  placed  in  the 
street,  pruvitled  it  be  done  in  the  most 
convenient  manner,"  and  be  not  unrea- 
sonably prolonged.  Approved,  People  v. 
Cunningham,  1  Demo  (N.  Y.),  524,  530; 
Clark  I'.  Fry,  8  Ohio  St.  358,  .374;  Rex  v. 
Cross,  3  Campb.  226;  St.  Jolin  v.  New 
York,  3  Bosw.  (N.  Y.)  483.  In  Wood  v. 
Mears,  12  Ind.  515,  1859  (an  action  for 
special  damages  against  the  author  of  the 
obstruction),  it  was  held  a  street  of  a  city 
may  be  obstructed  by  placing  material  for 
building  in  it  for  a  reasonable  time  and 


so  as  to  occasion  the  least  inconvenience, 
if,  from  want  of  room  elsewhere,  it  he  reason- 
ahhj  necessary  to  deposit  it  in  the  street;  and 
a  plea  is  defective  which  does  not  aver  or 
show  this  reasonable  necessity,  as  it  can- 
not be  judicially  inferred  from  the  fact 
that  the  building  was  being  erected  in  a 
populous  city.  Undoubtedly,  a  man  in 
the  pursuit  of  his  lawful  business  will  be 
excused  for  acts  which,  if  wantonly  done, 
would  be  regarded  as  nuisances,  yet  no 
considerations  of  private  interest  or  con- 
venience will  justify  a  person  in  the 
pursuit  of  his  business  unreasonably  to 
incommode  the  public  or  interfere  with 
their  right  to  the  free  use  of  tlie  street. 
Angell  on  Highways,  sec.  231.  The  law 
on  tiiis  point  is  well  stated  by  tlie  court  in 
Rex  V.  Russell,  6  East,  427:  "  Tliat  the 
primary  object  of  the  street  is  for  the  free 
passage  of  the  public,  and  anything  which 
impeded  that  free  passage,  without  neces- 
sity, was  a  nuisance.  That  if  the  nature 
of  the  defendant's  business  were  such  as 
to  require  the  loading  and  unloading  of 
so  many  more  of  his  wagons  than  could 
be  conveniently  contained  within  his  own 
private  premises,  he  must  either  enlarge 
his  premises  or  remove  his  business  to 
some  more  convenient  spot."  Same  prin- 
ciple applied  to  congregation  of  carts  in 
the  public  streets  for  the  reception  of  slops 
from  a  distillery.  People  v.  Cunningham, 
1  Denio  (N.  Y.),  624.  To  the  keeping  of 
coaches  at  a  stand  in  the  street,  waiting  for 
passengers.  Rex  v.  Cross,  3  Campb.  226. 
To  a  timber  merchant  depositing  timber  in 
the  street.  Rex  v.  Jones,  6  East,  230; 
and  see,  also,  Rex  v.  Carlisle,  6  Carr.  & 
P.  G3G ;  Rex  v.  Moore,  3  B.  &  Aid.  184. 
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Although  the  distinction  betw 
the  public  in  a  street  and  tlie  rig 

What  uses  of  streets  jjcrmissible,  dis- 
cussed. Norristovvn  c.  Muyer,  07  I'a.  St. 
355,  1871. 

Movinrj  l)uil(liiii/s  on  suitable  streets, 
with  expedition  and  care,  is  permissible. 
Graves  v.  Sliattiick,  35  N.  II.  257.  An 
exhibition  of  wild  animals  on  a  public 
street  is  a  nuisance ;  and  when  made 
under  municipal  authority  rendering  the 
use  of  the  street  dangerous  to  travellers 
whereby  a  private  injury  was  sustained, 
the  city  was  held  liable.  Little  v.  Madi- 
son. 42  Wis.  G43,  1877  ;  s.  c.  24  Am.  Kep. 
435. 

Temporary  olistrurtlon  of  street  by  load- 
ing and  unloading  cars.  Matliews  r.  Kel- 
sey,  58  Me.  56, 1870.  The  right  temporarilij 
to  ohstruct  the  highirny  springs  from  reason- 
able necessity  and  is  limited  by  it;  and 
those  who  exercise  the  right  "  must  so 
conduct  themselves  as  to  discommode 
others  as  little  as  is  reasonably  practica- 
ble, and  remove  the  obstruction  or  im- 
pediment within  a  reasonable  time,  having 
regard  to  the  circumstances  of  the  case ; 
and  when  they  have  done  this  the  law 
holds  them  harmless."  Davis  v.  Winslow, 
61  Me.  2tJ4,  297;  Franklin  Wharf  Co.  v. 
Portland,  67  Me.  46 ;  s.  c.  24  Am.  Rep. 

Whether  steam  engine  in  a  street  as  a 
means  of  locomotion  is  a  nuisance. 
Macomber  v.  Nichols,  34  Mich.  212, 1876  ; 
8.  c.  Am.  Rep.  522,  and  note.  "A  cart 
or  wagon  may  be  unloaded  at  a  gateway, 
but  this  nmst  be  done  with  promptness. 
So  as  to  the  repairing  of  a  house,  the  pub- 
lic must  submit  to  the  inconvenience  occa- 
sioned necessarily  in  repairing  the  house  ; 
but  if  this  inconvenience  is  prolonged  for 
an  unreasonable  time,  the  public  have  a 
right  to  complain."  The  King  v.  Jones, 
3  Campb.  2ol ;  see,  also,  Thorpe  v.  Bruni- 
fitt,  L.  R.  8  Ch.  Ap.  650.  A  man  has  no 
right  to  eke  out  the  inconvenience  of  his 
own  premises  b}-  taking  the  public  high- 
way into  his  timber-yard,  fl>. :  or  stone- 
yard.  Cushing  >\  Adams,  18  Pick.  (Mass.) 
110;  Commonwealth  v.  King,  13  Mete. 
(Mass.)  115.  A  highway  is  not  to  be  used 
as  a  stable-yard.  The  King  v.  Cross,  3 
Campb.  224  ;  see,  also,  Ridley  v.  Laml),  10 
Upper  Can.  Q.  B.  354;  Mott  v.  School- 
bred,  L.  R.20  Eq.  22,  or  as  a  place  for  the 
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een  the  nature  of  the  rights  of 
ht  of  an  individual  proprietor  to 

deposit  of  a  cart  and  machinery  for  the 
purpose  of  taking  photographic  likenesses. 
The  Queen  v.  Davis,  24  Upinr  Can.  C.  P. 
575.  Ur  a  projecting  show  board.  Head 
V.  Perrett,  L.  R.  1  Ex.  Div.  34'J ;  Original 
Hartlepool  Collieries  Co.  v.  Gibb,  L.  R.  5 
Ch.  Div.  713.  A  stage  coach  may  set 
down  or  take  up  passengers  in  the  street, 
this  being  necessary  for  public  conveni- 
ence, but  it  must  be  done  in  a  reasonable 
time.  Rex  i'.  Cross,  3  Campb.  224.  So 
long  as  the  alleged  obstruction  is  for  the 
public  convenience  there  can  be  no  rea- 
sonable ground  of  comj)iaint.  The  King 
V.  Russell,  6  B.  &  C.  566;  but  see  The 
King  V.  Ward,  4  A.  &  E.  384.  A  railway 
company  has  no  right  to  turn  a  highway 
into  a  yard  for  cars.  Vars  v.  Grand 
Trunk  Railway  Co.,  23  Upper  Can.  C.  P. 
114.  A  man  has  no  right  to  occupy  one 
side  of  a  street  before  his  warehouses,  in 
loading  and  unloading  his  wagons,  for 
several  hours  at  a  time,  both  day  and 
night,  so  that  no  carriage  can  pass  on 
that  side  of  the  street,  although  there  be 
room  for  two  carriages  to  pass  on  the  op- 
posite side  of  the  street.  The  King  l: 
Russell,  6  East,  427.  If  a  man  does  any 
thing  or  permits  anything  on  his  prem- 
ises in  view  of  the  public,  and  crowds  of 
persons  are  thereby  attracted  by  it,  to  the 
inconvenience  of  the  public,  that  thing  he 
cannot  be  allowed  to  do.  The  King  r. 
Carlile,  6  C.  &  P.  036.  Attracting  and 
keeping  crowds  of  people  an  unreason- 
able time  by  reason  of  speeches  may  be 
subject  to  prosecution.  Rex  r.  Sarmon, 
1  Burr.  510;  Barker  v.  Commonwealth, 
10  Pa.  St.  412.  A  municipal  corporation 
has  no  power  to  order  the  construction  of 
weigh  scales  on  one  of  the  principal  streets 
in  tlie  municii)ality  (Cline  v.  Cornwall,  21 
Grant  (Can.),  129),  or  to  authorize  a  cab- 
stand to  be  so  stationed  on  a  public  street 
as  to  be  a  nuisance  to  adjoining  proprie- 
tors. 7/1  re  Davies  and  the  Village  of 
Clifton,  Upper  Can.  Q.  B.,  coram  Morri- 
son, J.,  June,  1877. 

The  acts  of  several  persons  in  obstruct- 
ing a  highway  may  together  constitute  a 
nuisance  which  the  Court  of  Chancery 
will  restrain,  though  the  damage  occa- 
sioned by  the  acts  of  any  one,  if  taken 
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access  to  his  premises  from  the  street,  has  been  often  overlooked, 
yet  it  is  one  which  has  been  asserted  by  high  authority.  The 
rioht  of  an  abuttins;  owner  to  access  to  and  from  the  street  is  a 
private  right,  in  the  sense  that  it  is  something  different  from  the 
right  M'hich  the  members  of  the  public  have  to  use  the  street  for 
public  purposes.  Conformably  to  this  distinction,  and  in  part 
based  upon  it,  a  person  owning  or  in  possession  of  premises  abut- 
ting on  a  public  highway  or  street,  u'hose  right  of  access  to  the 
same  is  unreasonably  or  milaufullg  obstructed,  may  recover  from 
the  person  causing  such  obstruction  damages  for  the  private 
injury  he  sustains,  where  such  damages  are  particular,  direct,  and 
substantial.^ 


alone,  would  be  inappreciable.  Thorpe 
V.  Brumfitt,  L.  R.  8  Ch.  Ap.  650;  Cline  v. 
Cornwall,  21  Grant  (Can.),  129. 

1  Fritz  V.  Hobson  (High  Court  of  Jus- 
tice, Chancery  Div.  1880),  19  Am.  Law 
Reg.  (N.  S.)  615,  with  a  valuable  note 
referring  to  many  English  and  American 
cases.  The  judgment  in  this  case  is 
based  upon  two  grounds :  1.  Private, 
special,  particular,  substantial  damage, 
resulting  from  a  public  nuisance.  2.  Tlie 
owner  of  land  "  has  a  riglit  to  have  ac- 
cess thereto,  which  is  a  totally  different 
right  from  the  public  riglit  of  passing 
and  repassing  along  tlie  highway";  and 
an  unlawful  obstruction  of  tliis  riglit 
gives  a  right  of  action.  Tlie  action  in  the 
case  cited  was  brought  by  the  occupier  of 
premises  to  recover  of  the  defendant,  a 
builder,  damages  caused  by  unlawfully 
obstructing  access  to  the  plaintiff's  prem- 
ises, by  piling  building  material  in  the 
public  ways  near  to  the  same.  In  speak- 
ing of  the  second  above-mentioned  ground 
of  judgment.  Fry,  J.,  after  stating  that 
it  appeared  that  the  plaintiff  had  sus- 
tained loss  in  his  business  as  a  result  of 
the  defendant's  building  operations,  and 
that  tlie  defendant's  user  of  the  public 
ways  in  front  of  or  near  to  the  plaintiff's 
premises,  was,  under  all  the  circum- 
stances, unreasonable,  says  :  — 

"Then  arises  the  question,  or  ques- 
tions, how  far  this  state  of  circumstances 
gives  rise  to  any  legal  right  in  the  plain- 
tiff. Now,  the  cases  of  Rose  v.  Groves, 
5  M.  &  G.  613,  and  Lyon  v.  Fishmongers' 
Co.,  L.  R.  1  App.  Cases,  662,  in  the 
House  of  Lords,  appear  to  me  to  estab- 


lish this  :  that  where  the  private  right  of 
the  owner  of  land  to  access  to  the  road  is 
interfered  with,  and  unlawfully  interfered 
with,  by  the  acts  of  the  defendant,  he 
may  recover  damages  from  the  wrong- 
doer to  the  extent  of  the  loss  of  profits 
of  the  business  carried  on  at  that  place. 
The  case  of  Rose  v.  Groves  was  that  of 
an  owner  of  a  riparian  proprietor;  but 
it  is  referred  to  by  the  Lord  Chancellor 
in  the  case  of  Lyon  v.  Fishmongers'  Co., 
and  he  cites  there  an  observation  of  Lord 
Hatherli/  in  another  case  to  this  effect : 
'  I  apprehend  that  the  rujht  of  the  owner  of  a 
private  wharf,  or  of  a  roadside  property,  to 
have  access  thereto,  is  a  totally  different  right 
from  the  public  right  of  passing  and  repassing 
along  the  highway  on  the  river.'  Then  the 
Lord  Chancellor  continues:  'The  exist- 
ence of  such  a  private  right  of  access  was 
recognized  in  Rose  v.  Groves.  As  I  un- 
derstand the  judgment  in  that  case,  it 
went,  not  on  the  ground  of  public  nui- 
sance, accompanied  by  particular  dam- 
age to  the  plaintiff,  but  upon  the  prin- 
ciple that  a  private  riglit  of  the  plaintiff 
had  been  interfered  with.'  Then,  after 
more  fully  examining  that  case,  and  ex- 
pressing not  the  slightest  intention  to 
differ  from  it,  his  lordship  says  :  '  Inde- 
pendently of  the  authorities,  it  appears  to 
me  quite  clear  that  the  right  of  a  man  to 
step  from  his  own  land  on  to  a  highway 
is  something  quite  different  from  the  pub- 
lic right  of  using  the  highway.  The  pub- 
lic have  no  right  to  step  on  to  the  land  of 
a  private  proprietor  adjoining  the  road. 
And  though  it  is  easy  to  suggest  meta- 
physical difficulties  when  an  attempt  is 
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§  731.  (582)  As  a  city  corj)onition  may  be  compelled  to  pay 
damages  caused  by  the  negligent  manner  in  which  persons  occupy 
or  use  sidewalks  and  streets  with  building  material^  it  may  impose 
reasonable  conditions  on  those  wlio  wish  tlius  to  use  or  occupy  the 
streets  or  sidewalks,  —  as,  for  example,  require  them,  by  ordi- 
nance, to  give  bond  to  indemnify  the  city  against  losses  or  damages 
caused  by  the  manner  in  which  the  privilege  to  use  and  occupy 
the  sidewalks  and  street  is  exercised.^ 

§  732.  (583)  A  city  council,  having  "  exclusive  power  over 
streets,"  has  the  right  to  determine,  by  ordinance,  to  what  extent 
and  under  what  circumstances  they  may  be  incumbered  with 
building  materials^  and  such  an  ordinance  will  protect  parties 
acting  under  it,  not  only  from  a  prosecution  by  the  city,  but  from 
actions  by  third  persons,  when  such  actions  are  not  grounded 
upon  the  negligence  of  the  defendant.^ 

§  733.  (584)  Authority  by  the  charter  to  a  municipal  council 
to  make  "  salutary  and  needful  by-laws  "  authorizes  an  ordinance 
prohibiting  the  obstruction  of  ^nj  street  for  the  purpose  of  build- 
ing "without  the  written  license  of  the  mayor  and  aldenneti"  ; 
and  under  such  an  ordinance  an  agreement  made  in  consideration 
of  such  license  from  the  mayor  alone  is  void,  and  no  action  lies 
thereon.3 

§  734,  (585)  The  owners  of  lots  bordering  upon  streets  or 
ways  have,  or  may  have,  in  other  respects,  a  right  to  make  a 
reasonable  and  proper  use  of  the  street  or  way.     What  may  be 

made    to  define    the   private   as    distin-  Legislation    authorizing    the   use    of 
guished  from  the  public  right,  or  to  ex-  streets  for   elevated   roads  or  other  ob- 
phiin    iiow    the   one   could   be   infringed  structions  to  this  private  right  of  access 
without  at  the  same  time  interfering  with  (assuming  that  tliis  right  has  the  qualities 
tlio  otJier,  this  does  not  alter  tiic  charac-  of  private  property)  presents  questions  of 
terof  the  right.'     Applying  that  principle  great  interest,  which  as  yet  remain  open 
to   the   present   case,   it   does   appear  to  for  definitive  judicial  settlement. 
me  that  the  evidence  shows  that  the  ac-  ^  McCarthy  v.  Chicago,  53  111.  38, 1869. 
cess  to  the  plaintiffs  door  in  the  passage  -  Wood     r.     Mears     (action     against 
from  the  street   was  interfered  with  by  builder  for  injuries  caused  bv. building 
the  acts  of  the  defendant,  which  I  hold  to  materials   deposited   in   street),   12   Ind. 
be  unreasonable,   and    therefore    wrong-  615,   1859;    distinguislied,   Ball   v.   Arm- 
ful;   and,    that   being   so,    the   cases   to  strong,  10 //).  181 ;  s»;)ni.  sec.  "."O,  n. 
which  I  have  referred  are  autliorities  for  '  Lowell  v.  Simpson,  10  Allen  (Mass.), 
the  plaintiff  on  that  ground,  and  entitle  88,  1865. 
him  to  recover  the  amount  of  loss  in  his 
business  carried  on  upon  his  property." 
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deemed  such  a  use  depends,  in  the  absence  of  legislative  or  au- 
thorized municipal  declaration,  much  upon  the  local  situation  and 
public  usage,  —  that  is,  the  use  which  others  similarly  situated 
make  of  their  land,  —  this  being  evidence  of  a  reasonable  use.^ 
Conformably  to  these  principles,  it  was  held  that  common  and 
well-established  usage  in  the  city  of  Boston  justified  the  (Owners 
of  land  in  erecting  thereon  warehouses,  on  the  line  of  the 
street  or  way,  with  doors  and  windows  opening  upon  the  way  or 
street,  and  shutters  projecting  into  the  same,  when  open,  and  with 
sidewalks  in  front,  having  on  their  surface  iron  gratings  for  ad- 
mitting light  to,  and  trap-doors  for  communicating  with,  the  cellar 
or  underground  apartments  of  the  warehouses,  and  used  for 
putting  in  and  taking  out  goods.^  So,  for  the  same  reasons,  it  is 
not  an  unreasonable  use  of  a  street  in  a  populous  place,  where 
land  is  valuable,  so  to  erect  structures  as  that  the  gates  and  doors, 
when  opened,  swing  over  the  line  of  the  street.  Whatever  may 
be  the  rights  of  the  public,  certain  it  is  that  these  acts  do  not 
constitute  a  trespass  upon  the  owner  of  the  soil  of  the  street.^ 

1  O'Linda  v.  Lothrop,  21  Pick.  (Mass.),  croached  on  it,  an  injunction  would  not 

292,  297,  1838 ;  Gerard  v.  Cook,  2  Bos.  &  be  granted   to  restrain   the  erection   of 

Pul.  109,  1806  ;  Underwood  r.  Carney,  1  such  building,  especially  as  this  has  been 

Gush.  (Mass.),  285,  292,  1848, /jer  Forbes,  the  custom  for  years  in  Philadelphia,  and 

J.  councils  have  not  legislated  on  the  sub- 

-  Underwood     v.     Carney,     1     Cush.  ject.     29  Leg.  Int.  5.3;   supra,  sec.  660; 

(Mass.),  285,1848;  21  Pick.  297,  supra;  Commonwealth  v.   Blaisdell,   107   Mass. 

ante,  sec.  G99;  Irvine  v.  AVood,  51  N.  Y.  234,  1871. 

224,  1872;  s.  c.  10  Am.  Rep.  603.     As  to  Strictly  speaking,  no  one  has  a  right 

liability  of  city  for  these  openings,  if  un-  to  project  his  building  or  any  part  of  it  be- 

safe  and  dangerous,  see  Bacon  v.  Boston,  yond  the  line  of  road.     But  this  does  not 

3   Cush.   (Mass),   174,   1849;    Lowell   v.  necessarily    mean  a  strict  mathematical 

Spaulding,  4  lb.  21b ;  post,  sees.  996,  1000,  line.   Tear  v.  Freebody,  4  C.  B.  n.  s.  228 ; 

1032,  1033.  see  also  St.  George's  Vestry  v.  Sparrow, 

3  O'Linda  v.  Lothrop,  21  Pick.  (Mass.)  16  C.  B.  n.  s.  209.   An  obstruction  beyond 

292,  1838;  supra,  sec.  G80,  ft  seq.     Very  a  substantially  regular  line  must,  if  in- 

recently,  Paron,  J.,  of  tlie  Common  Pleas  sisted  upon  by  the  municipal  authorities. 

Court  in  Philadelphia,  in  Philadelphia  v.  be  removed.     Bauman   v.  St.  Pancreas, 

Presbyterian  Board  of  Publication,  held  L.  R.  2  Q.  B.  528;  Ecclesiastical  Com- 

tbat  wliere  the  ashlar  or  true  line  of  a  missioners  v.  Clerkenwell,  4  L.  T.  n.  s. 

building  conformed  strictly  to  the  line  of  599  ;  s.  c.  3  DeG.  F.  &  J.  688 ;  The  Queen 

the  street,  but  the  ornamental  parts  en-  v.  Jay,  8  E.  &  B.  469. 
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CHAPTER    XIX. 

MUNICIPAL  TAXATION   AND   LOCAL  ASSESSMENTS. 

§  735.  (586)  We  have  elsewhere  had  occasion  to  refer  to  the 
subject  of  taxation  in  relation  to  the  powers  and  duties  of  muni- 
cipalities.^ It  is  chiefly  in  virtue  of  this  power  that  the  revenues 
are  acquired  by  wliich  municipal  expenses  are  borne,  and  debts 
and  liabilities  paid.  And  it  is,  as  we  shall  presently  see,  by  vir- 
tue of  a  branch  of  this  great  power  that  local  assessments  upon 
property  benefited,  or  legislatively  declared  to  be  specially 
benefited,  are  imposed,  in  order  to  pay  the  expense  of  making 
local  improvements  of  a  public  nature  within  the  municipality, 
adjoining  or  near  the  property  assessed.  It  does  not  belong  to 
the  present  work  to  treat  at  length  of  the  power  of  taxation  by 
the  state,  and  the  limitations  upon  it.  We  shall  confine  ourselves 
to  a  consideration  of  the  subject  as  connected  with  municipal 
corporations,  and  to  the  peculiarities  which  are  impressed  upon 
the  power  when  exercised  by  municipalities,  under  authority 
conferred  upon  them  by  the  legislature.^ 

§  736.  (587)  The  taxing  poiver  of  the  state  consists  in  its  au- 
thority to  levy  and  collect  taxes,  and  assessments  which  are  in 
the  nature  of  special  taxes.  Taxes  (including,  in  the  term, 
assessments)  are  burdens  or  charges  imposed  by  the  legislature, 

1  .4/ifc,  ch.  i.sec.  9,  note;  ch.  ii.  sec.  30;  to  tax  all  the  property  and  bu.<!incs3 
ch.  iv.  sees.  60,  G2,  08,  G9,  75 ;  cli.  v.  sees,  within  the  state  is  an  essential  attribute 
100,  101 ;  ciiapter  on  Mandamus,  post.  of  its  sovereignty ;  there  is  no  restraint 

2  The  constitutional  aspects  of  the  upon  its  exercise,  when  within  constitu- 
subject  have  been  well  treated,  both  by  tional  limits.  Robinson,  in  re,  VI  Nev. 
Mr.  Sedgwick  (Statutory  and  Const.  Law,  20.3;  North  Missouri  Railroad  v.  Mapuire, 
ch.  X.)  and  by  Judge  Cooh-jj  (Const.  Lim.  20  Wall.  4G ;  Hagar  v.  Yolo  Co.,  47  Cal. 
cli.  xiv.,and  in  his  valuable  work  on  Tax-  222;  Coit  v.  Society,  32  Conn.  173;  Mc- 
ation).  Mr.  Rlackwell's  treatise  on  the  Culloch  r.  Maryland,  4  Wheat.  316  ;  Per- 
subject  of  tax  titles  is  well  known  to  the  kins  v.  Milford,  59  Me.  315  ;  Davenport 
profession,  and  ch.  xxxi.  of  that  work  is  i".  Railroad  Co.,  16  Iowa,  348;  Van  Ant- 
upoi)  the  subject  of  tax  sales  by  munici-  werp.  In  re,  56  N.  Y.  261 ;  PuUen  r.  Com- 
pal  and  other  corporations.     Tlie  power  mrs.,  06  N.  C.  301. 
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or  under  its  authority,  upon  persons  or  property,  to  raise  money 
for  public,  as  distinguished  from  private  purposes,  or  to  accom- 
plish some  end  or  object  public  in  its  nature.  There  can  be  no 
legitimate  taxation  to  raise  money  unless  it  be  destined  for  the 
uses  or  benefit  of  the  government  or  some  of  its  municipalities, 
or  divisions  invested  with  the  power  of  auxiliary  or  local  admin- 
istration. A  public  use  or  purpose  is  of  the  essence  of  a  tax.^ 
Theoretically,  the  tax-payer  is  compensated  for  the  taxes  he 
pa3's  in  the  protection  afforded  to  him  and  his  property  by  the 
government  which  imposes  the  tax ;  but  the  substantial  founda- 
tion of  the  power  is  political,  civil,  or  governmental  necessity,  and 
taxes  are  largely,  if  not  wholly,  as  Mr.  Mill  contends,  sacrifices 


^  Hanson  v.  Vernon,  27  Iowa,  28,  47, 
18G0;  s.  c.  Am.  Rep.  215,  and  see  au- 
thorities there  cited,  defining  taxes  ;  Peo- 
ple I'.  McCreery,  34  Cal.  432 ;  Doyle  v. 
Austin,  47  Cal.  360,  1874;  Weismer  v. 
Village  of  Douglas,  64  N.  Y.  91,  1876; 
s.  c.  21  Am.  Rep.  586;  Hilbish  r.  Cath- 
erman,  64  Pa.  St.  154,  1870 ;  Warren  v. 
Henly,  31  Iowa,  31,  per  Beck,  J. ;  s.  c.  5 
West.  Jurist,  101 ;  S.  &  V.  Railroad  Co. 
V.  Stockton,  41  Cal.  149  ;  Allen  v.  Inhabi- 
tants of  Jay,  60  Me.  124,  1871 ;  s.  c.  12 
Am.  Law  Reg.  N.  S.  481,  and  note  of 
Judge  Eedjield. 

"  I  concede,"  says  Black,  C.  J.,  in 
Sharpless  v.  Philadelphia,  21  Pa.  St.  147, 
167,  "  that  a  law  authorizing  taxation  for 
any  other  than  public  purposes  is  void. 
...  A  tax  for  a  private  purpose  is  un- 
constitutional, though  it  pass  through  the 
hands  of  public  officers."  "  A  tax  for  a 
private  purpose,"  says  Lowe,  J.,  in  the 
case  of  Wapello  County,  13  Iowa,  405, 
"  is  a  solecism  in  language."  What  is  a 
public  purpose  sufficient  to  support  the 
power  has  been  much  discussed  during 
late  years,  particularly  in  connection  with 
the  authority  conferred  upon  municipal- 
ities to  aid  in  the  building  of  railways. 
See  ch.  vi.  ante,  sees.  153,  157,  161  et  seq. 
In  the  case  of  the  Loan  Association  v. 
Topeka,  20  Wall.  655,  1874,  it  was  held 
to  be  beyond  the  legislative  competency 
to  authorize  municipalities  to  aid  enter- 
prises essentially  private  ;  that  taxes  can 
be  levied  only  for  public  purposes.  The 
opinion  of  Miller,  J.,  is  the  ablest  and 
most  satisfactory  discussion  of  the  subject 
to  be  found  in  the  books. 


The  expression  public  purpose  or  public 
use  is  not  to  be  taken  in  any  narrow 
sense,  but  as  distinguished  from  prii-ate 
purpose  or  uses ;  and  therefore  the  Su- 
preme Court  of  Wisconsin  has  properly 
held  that  in  the  absence  of  special  con- 
stitutional restriction,  tiie  legislature  may 
authorize  a  town  or  other  municipality  to 
levy  taxes  therein  for  public  purposes 
not  strictly  of  a  municipal  character,  but 
from  which  the  public  have  received  or 
will  receive  some  direct  advantage ;  or 
where  the  tax  is  to  be  expended  in  de- 
fraying the  expenses  of  the  government, 
or  in  promoting  the  peace,  good  order, 
and  welfare  of  society,  or  in  paying 
claims  founded  upon  natural  justice  and 
equity,  or  upon  gratitude  for  public  ser- 
vices or  expenditures,  or  in  discharging 
the  obligations  of  charity  and  humanity. 
See  interesting  discussion  of  this  subject 
by  Folqer,  J.,  in  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  91,  1876  ;  s.  c.  21  Am. 
Rep.  586,  and  by  Appleton,  C.  J.,  in  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62,  1873  ;  s. 
c.  16  Am.  Rep.  395;  State  ex  rel.  Mc- 
Curdy  v.  Tappan,  Town  Clerk,  29  Wis. 
664  ;  ch.  xiv.  sec.  624  et  seq. 

The  act  of  the  legislature  of  Georgia, 
authorizing  the  levy  and  collection  of  a 
tax  to  compensate  lot-owners  in  a  certain 
town  for  damages  sustained  by  the  re- 
moval of  the  county  seat  to  another  town, 
was  held  valid  and  constitutional.  Wil- 
kinson V.  Cheatham,  43  Ga.  258,  1871  ; 
Cooley  Const.  Lim.  ch.  xiv.  487  et  seq. 
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for  the  public  good,  "equality  of  sacrifice"  being  the  rule  dic- 
tated by  justice.^  Equality,  indeed,  so  far  as  practicalde,  is 
inherent  in  the  very  idea  of  a  tax,  as  distinguished  from  arbitrary 
exaction,  and  in  many  of  the  states  is  enjoined,  as  we  shall  pres- 
ently perceive,  by  coustiLutional  provision. 

§  737.  (588)  Whatever  limitations  exist  upon  the  legislative 
authority  to  wield,  in  its  full  scope,  the  taxing  power  of  the  state 
at  its  will,  must  be  sought  in  the  nature  of  the  power  itself,  as 
thus  briefly  explained,  and  in  express  or  implied  restrictions  of 
the  national  and  state  constitutions.^     Taxation  implies,  as  we 


1  Mill  Political  Economy,  Vol.  II.  pp. 
370,  o72 ;  Warren  i'.  Ilenly,  31  Iowa,  31 ; 
8.  c.  West.  Jurist,  Vol.  V.  p.  101,  opinion 
of  Beck,  J. 

2  Subject  to  constitutional  restrictions, 
in  the  particular  state,  it  is  within  the 
power  of  the  te(jislature  of  a  state  to  ascer- 
tain tlie  public  burdens  to  be  borne  and 
the  persons  or  classes  of  persons  who 
ought  to  bear  them,  and  its  determination 
is  not  judicially  reviewable.  Ante,  ch. 
iv.  sees.  70,  71,  77,  and  the  authorities 
there  cited;  People  v.  Mayor,  etc.  of 
Brooklyn,  4  N.  Y.  (4  Comst.)  419,  1851  ; 
followed  in  Brewster  v.  Syracuse,  19  N. 
Y.  110,  118,  1859;  in  Sun  Insurance  Co. 
V.  The  Mayor,  etc.,  8  N.  Y.  241,  251 ;  in 
Town  of  Guilford  v.  Supervisors,  etc.,  13 
N.  Y.  (3  Kern.)  143;  People  v.  Dayton, 
65  N.  Y.  307,  389,  1874 ;  in  Litchfield  v. 
Vernon,  41  N.  Y.  123,  1809 ;  and  in  Sco- 
vill  V.  Cleveland,  1  Ohio  St.  127,  13.5, 
1853;  Warren  v.  Ilenly,  31  Iowa,  31,  ;)er 
Beck,  J. ;  Veazie  v.  Fenno,  8  Wall.  533 ; 
Weston  V.  Charleston,  2  Pet.  449;  Car- 
roll V.  Perry,  4  McLean,  25  ;  Lane  County 
V.  Oregon,  7  Wall.  71 ;  Kirby  v.  Shaw,  19 
Pa.  St.  258 ;  Railroad  Co.  v.  Common- 
wealth, 66  Pa.  St.  73  ;  Ilanna  v.  Allen 
County,  8  Blackf.  (Ind.)  352;  State  v. 
Newark,  26  N.  J.  L.  515 ;  Talman  v.  Butler 
County,  12  Iowa,  531 ;  State  v.  Stephens, 
4  Tex.  137  ;  Young  v.  Hall,  9  Nev.  212; 
Williams  v.  Cammack,  27  Miss.  209 ;  De 
Pauw  V.  New  Albany,  22  Ind.  204,  1864 ; 
Nortli  Missouri  Railroad  Co.  r.  Maguire, 
49  Mo.  490,  1872.  Compare  Weismer  v. 
The  Village  of  Douglas,  64  N.  Y.  91, 
1876. 

"I  admit  that  the  power  to  tax  is 
unbounded  by  an  express  limit  in  the  con- 


stitution" of  Peuusylvania ;  "but  never- 
theless taxation  is  bounded  in  its  exercise 
by  its  own  nature,  essential  cliaracter- 
istics,  and  purpose."  Per  A(jiiew,  J.,  in 
Washington  Avenue,  G9  Pa.  St.  302,  303, 
1871. 

The  legislature,  in  the  exercise  of  the 
taxing  power,  may  impose  a  tax  to  build 
a  bridge,  or  to  pay  debts  incurred  for  one 
already  constructed,  for  the  public  ac- 
commodation; and  the  legislature  (in  tiie 
absence  of  constitutional  restriction  upon 
its  power)  may  define  how  large  that 
local  connnunity  shall  be  that  is  made 
subject  to  the  tax,  whether  the  state,  or  a 
county,  or  a  city,  or  one  or  more  of  its 
wards.  Shaw  i'.  Dennis,  5  Gilm.  (10  III.) 
416  ;  Philadelphia  v.  Field,  58  Pa.  St.  320, 
referred  to,  ante,  sec.  71.  If  there  be  no 
special  restriction  on  the  legislature,  it 
may  create  taxing  districts  without  refer- 
ence to  existing  civil  or  political  districts. 
Shelby  County  v.  Railroad  Co.,  5  Bush 
(Ky.),  225;  ante,  ch.  iv.  passim.  Au- 
tliority  to  tax  property  outside  of  corpo- 
rate limits,  to  pay  bonds  issued  in  aid  of  a 
railroad,  sustained.  Langliorne  v.  Rob- 
inson, 20  Gratt.  (Va.)  6G1,  1871.  See, 
also,   Waterville   ;•.  County,    59   Me.  80, 

1871.  But  in  Wells  i-.  City  of  Weston, 
22  Mo.  384,  1856,  followed  in  Cameron  v. 
Stephenson,  69  Mo.  372,  it  was  Iield  that 
the  legislature  cannot  constitutionally 
authorize  a  municipal  corporation  to  tax, 
for  its  own  local  purposes,  lands  lying 
beyond  the  limits  of  tlie  corporation. 
In     St.    Charles   v.   Nolle.   51    Mo.   122, 

1872,  Adams,  J.,  argnrndo,  approves  Wells 
V.  City  of  Weston,  and  admits  that  it  is 
inconsistent  with  Langhorne  r.  Robinson, 
supra. 
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have  seen,  an  imposition  for  o,  public  use  ;  and  it  also  implies  that 
the  imposition  shall  be  upon  some  system  of  apportionment,  so  as 
to  secure  uniformity  among  those  who  are,  or  ought  to  be,  subject 
to  the  particular  tax  or  assessment ;  and  hence  we  may  readily 
conceive  of  acts  of  the  legislature  demanding  sacrifices  of  citizens 
which  could  not  be  sustained  as  legitimate  exercises  of  the  taxing 
power,  although  no  specific  provision  of  the  constitution  should 
be  infringed.  But  where  the  imposition  is  properl}^  a  tax,  and  no 
specific  or  express  constitutional  limitation  exists,  the  power  of 
the  legislature  is  supreme,  and  without  any  theoretical  bounds. 
''  If  the  right  to  impose  a  tax  exists,"  says  the  Supreme  Court  of 
the  United  States,^  "  it  is  a  right  which,  in  its  nature,  acknowl- 
edges no  limit"  ;  and  the  reason  is,  that  the  needs  of  the  public 
or  of  the  government  can  ordinarily  have  no  bounds  set  to  them. 
Unless,  therefore,  there  is  some  limit  fixed  in  the  constitution, 
the  state  may  tax  the  property  within  the  state  to  its  full  value ; 
in  other  words,  it  has  unlimited  power  over  the  rate  of  taxation 
and  the  objects  (the  property  subject  to  be  taxed)  of  taxation. 

§  738.  (589)  The  power  of  taxation  and  the  power  of  eminent 
domain,  subject  to  both  of  which  all  private  property  is  held, 
altliough  they  both  originate  in  political  necessity,  are  in  their 
nature  materially  different.  For  taxes  paid,  or  money  exacted 
under  the  taxing  power,  no  direct  specific  compensation  is 
made ;  but  where  property  is  taken  under  the  right  of  eminent 
domain,  this  can  be  done,  as  we  have  already  seen,  only  to 
the  limited  extent  required  by  the  particular  object  or  enter- 
prise in  favor  of  which  it  is  exercised,  and  then  only  on  the 
condition  of  making  to  the  owner  direct  and  full  compensation 
in  money  for  the  particular  and  unequal  sacrifice  which  he  would 
otherwise  be  obliged  to  make  for  the  public  benefit.  Most  of  the 
courts  have  concurred  in  the  view  that  the  usual  constitutional 
provision,  prohibiting  the  taking  of  private  property  for  public 
use  without  compensation,  is  a  limitation  on  the  exercise  by  the 
state  of  the  right  of  eminent  domain,  and  not  a  limitation  on  the 
taxing  power.2 

»  Weston  V.  Charleston,  2  Pet.  (U.  S.)  N.  Y.    (4   Comst.)  419,  1851.     The   dif- 

440 ;  McCulloch  v.  Maryland,  4  Wheat,  ference    between     taxation    and    eminent 

316,  4.''>1 ;  Hanson  r.  Vernon,  27  Iowa,  28,  domain  is  here  discriminated  with  great 

49,  18G9.  clearness    and   precision  in   the   learned 

2  People  V.  Mayor,  etc.  of  Brooklyn,  4  opinion  of  Mr.  Justice  Ruggles.    Adhered 
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§  7olJ.  (590)  In  the  general  power  of  the  legislature,  as  well 
as  in  its  power  to  create  nuuiicipal  corporations,^  may  be  found 
the  right  to  authorize  them,  wlien  created,  to  impose  or  levy  local 
rates,  taxes,  and  assessments  upon  their  inhabitants,  and  n[)on  all 
property  within  the  limits  of  the  designated  taxing  district,  which 
is  ordinarily  co-extensive  with  the  territorial  limits  of  the 
municipality .2  Indeed,  it  is  one  of  the  distinguishing  features  of 
our  municipal  institutions  that  local  rates  shall  be  locally  imi)Osed 
by  tliose  who  have  to  pay  them  or  bear  their  burden  ;  and  this 
power,  from  very  early  periods,  has,  in  the  different  states,  been 
constantly  delegated  to,  and  exercised  by,  the  local  authorities.^ 

§  740.  In  the  absence  of  special  constitutional  restriction,  the 
legislature  may  co7ifcr  the  taxing  poiver  upon  municipalities  in 
such  measure  as  it  deems  expedient ;  in  other  words,  with  such 


to  and  followed  :  Litchfield  r.  Vernon,  41 
N.  Y.  123,  1809.  See,  also,  Gilman  v. 
Sheboygan.  2  Black  (U.  S.),  510,  18G2 ; 
Moaie  V.  Baltimore  (opening  street),  5 
Md.  314,  1854;  mile,  ch.  xvi.  on  Eminent 
Domain  ;  Hanson  v.  Vernon,  27  Iowa,  28, 
54,  IBG'J;  Williams  r.  Detroit,  2  Mich. 
5G5;  Kailroad  Co.  v.  Connelly,  10  Ohio 
St.  165. 

1  Ante,  sees.  .'jT,  50. 

2  Hope  V.  Deaderick,  8  Humph. (Tenn.) 
1, 1S47  ;  Smith  v.  Aberdeen,  25  Miss.  458 ; 
Washington  v.  State,  13  Ark.  752 ;  God- 
den  V.  Crump,  7  Leigh  (Va.),  120;  Bull 
V.  Read,  13  Gratt.  (Va.)  78,  98,  1855; 
Thompson  v.  Floyd,  2  Jones  (North  Car.) 
Law,  313,  31G  ;  Wihnington  v.  Koby,  8 
Ire.  (North  Car.)  Law,  2.j0,  1848;  Alex- 
ander V.  Baltimore,  5  Gill  (Md.),  383,  303, 
1847,  per  Martin,  J.;  Burgess  v.  Pue,  2 
Jb.  11  ;  8.  c.  lb.  254,  1844  ;  Cheaney  i'. 
Hooser,  9  B.  Mon.  (Ky.)  330;  State  v. 
Noyes,30N.  H.279;  Slack  (-.Railroad  Co., 
13  B.  Mon.  (Ky.)  1  ;  Intendant  v.  Chand- 
ler, G  Ala.  899  ;  Estabrook  v.  State,  lb. 
653  ;  Battle  v.  Mobile,  9  Ih.  234  ;  Brad- 
ley r.  McAtee,  7  Bush  (Ky.),  667;  lb. 
699;  Osborne  v.  Mobile,  44  Ala.  493; 
Hurford  i'.  Omaha,  4  Neb.  33G,  187G; 
People  I'.  Kelsey,  34  Cal.  470 ;  Harrison  i-. 
Vicksburg,  11  Miss.  581;  Shreveport  v. 
Jones,  26  La.  An.  708,  1874;  Butler's 
Appeal,  73  Pa.  St.  448;  Kinney  r.  Zimpie- 
man,  36  Tex.  544 ;  St.  Louis  i-.  Laughlin, 
4!)  Mo.  559 ;  People  v.  llurlbut,  24  Mich. 


44  ;  Caldwell  v.  Justices,  4  Jones  Eq. 
323;  Taylor  v.  Newbern,  2  Jones  Eq. 
141;  Stewart  i-.  Jefferson,  3  Ilarr.  335; 
Stein  V.  Mobile,  24  Ala.  591.  Taxes  on 
the  same  species  of  property  should  be 
equal,  and  assessed  according  to  the  value 
of  the  property  taxed.  When  a  tax  13 
levied  by  a  municipal  corporation,  it  must 
be  levied  on  all  the  taxable  property 
within  its  limits,  according  to  its  value, 
and  not  upon  the  property'  of  a  few  only. 
Mayor,  etc.  Mobile  v.  Dargan,  45  Ala. 
310,  1871;  Mayor,  etc.  Mobile  v.  Royal 
St.  Railroad  Co.,  45  Ala.  322,  1871 ;  Leb- 
anon V.  Railroad  Co.,  77  111.  630,  1875 ; 
Turner  v.  Omaha,  6  Neb.  64,  1877  ;  supra, 
sec.  737,  n.  As  to  the  right  of  a  city 
council  to  change  the  appraisement 
adopted  under  the  power  of  equalization, 
see  Jones  v.  Columbus,  G2  Ind.  422 ;  Del- 
phi V.  Bowen,  Gl  Ind.  20. 

"  The  state  has  an  undoubted  power 
to  tax  persons  and  property  within  its 
limits,  and  it  may  delegate  such  power  to 
a  civil  corporation,  so  far  as  it  may  be 
necessary  for  the  good  government  of 
the  corporation."  Harrison  i-.  Vicks- 
burg, 3  Sni.  &  Marsh.  (11  Miss.)  581,  ;'er 
Sharhi/,  C.  J.  ;  Smith  v.  Aberdeen,  25 
Miss.  458. 

3  Caldwell  I'  Justices,  etc.,  4  Jones 
(North  Car.),  Eq.  823.  1858,  per  Ruffin, 
J.,  quoted  ante,  sec.  9,  note;  Burgess  v. 
Pue,  above  cited. 
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limitations  as  it  sees  fit,  as  to  the  rate  of  taxation,  the  purposes 
for  wliich  it  is  authorized,  and  the  objects  (that  is,  the  property) 
which  shall  be  subjected  to  taxation ;  but  it  cannot,  of  course, 
confer  any  greater  power  than  the  state  itself  possesses,  and 
must  observe  the  restrictions  and  limitations  of  the  organic 
law.^ 

§  741.  The  legislative  branch  of  the  government  has  the  ex- 
clusive power  of  taxation,  but  may  delegate  it,  as  above  stated, 
to  municipal  corporations.  When  such  corporations  are  created, 
the  power  of  taxation  has  been  said  to  be  vested  in  them  as  an 
essential  attribute  for  all  the  purposes  of  their  existence,  unless 
its  exercise  be  plainly  prohibited.  When,  for  example,  such 
corporations  have,  in  order  to  execute  a  public  work,  been 
vested  with  authority  to  borrow  money  or  incur  an  obligation, 
they  have  the  power  to  levy  a  tax  to  raise  revenue  wherewith 
to  pay  the  money  or  discharge  the  obligation,  without  any  special 
mention  that  such  power  is  granted. 


*  Alexander  v.  Baltimore,  5  Gill 
(Md.),  383,  393.  1847,  per  Martin,  J.; 
Primm  r.  Belleville,  59  111.  142,  1872; 
North  Missouri  Eailroad  Co.  v.  Maguire, 
49  Mo.  490,  500,  1872  ;  post,  sec.  773. 

"  The  state  cannot  authorize  a  mu- 
nicipal corporation  to  impose  a  tax  which 
she  herself  would  have  no  right  to  levy." 
O'Donnell  v.  Bailey,  24  Miss.  386,  1852; 
Nashville  v.  Thomas,  5  Coklw.  (Tenn.) 
600;  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490;  IMemphis  v.  Ins.  Co.,  6 
Baxt.  (Tenn.)  527. 

A  citt/  corporation  cannot  tax  a  bank 
wholly  owned  by  the  state,  though  there 
be  no  express  provision  exempting  the 
property  of  the  bank  from  taxation. 
Mayor  t'.  Bank  of  Tennessee,  1  Swan 
(Tenn.),  269.  Nor  can  it  tax  the  public 
properly  of  a  count//  situate  within  tlie 
limits  of  the  municipality.  Piper  v. 
Singer,  4  Serg.  &  Rawle  (Pa.),  354; 
Nashville  v.  Bank,  1  Swan  (Tenn.),2G9; 
Worcester  v.  Worcester,  116  Mass.  193. 
Construction  of  special  constitutional  pro- 
vision requiring  the  legislature  to  restrict 
the  i)Owcr  of  taxation  of  incorporated 
towns  and  cities.  Ante,  sec.  50.  If  not 
specially  restricted  in  the  constitution, 
the  legislature  may  authorize  municipali- 


ties to  levy  and  collect  taxes  in  a  mode 
different  from  that  provided  for  state  and 
county  taxes.  State  v.  Blundell,  4  Zabr. 
(24  N.  J.  L. )  402.  When  rights  of  creditors 
are  not  infringed,  the  legislature  may 
change  the  power  of  taxation  delegated 
to  municipal  corporations.  Richmond  v. 
Railroad  Co.,  21  Gratt.  604.  The  consti- 
tution of  the  state  of  Virginia  does  not 
authorize  the  county  authorities  to  assess 
property  for  taxation  and  levy  taxes  upon 
it  independent  of  the  action  of  the  legis- 
lature, and  under  the  present  legislation 
of  the  state  the  county  authorities  can 
only  levy  a  tax  upon  such  property  as  by 
law  is  assessed  with  state  taxes  in  the 
county  ;  nor  can  they  levy  a  tax  on  the 
real  estate  of  railroads  in  the  county, 
either  for  county,  township,  school,  or 
road  purposes.  Railroad  Co.  v.  Washing- 
ton County,  30  Gratt.  (Va.)  471;  ante, 
ch.  iv. 

The  legislature,  in  providing  for  a  local 
improvement,  cannot  charge  the  proj)- 
erty-holders  affected  by  the  improvement 
by  a  course  of  proceedings  unknown  to 
the  common  law,  and  differing  from  that 
provided  by  the  city  charter  for  cases  of 
Uke  nature.  Granger  v.  Buffalo,  6  Abb. 
(N.  Y.)  N.  Cas.  238. 
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A  limitation  imposed  by  statute  ui)on  municipal  corporations, 
restraining  them  from  creating  any  indebtedness,  without  provid- 
ing at  the  same  time  for  the  payment  of  principal  and  interest, 
will  not  control  a  subsequent  statute,  which,  without  prescribing 
such  limitation,  authorizes  them  to  incur  a  special  obligation.^ 

§  742.  The  prohibition  upon  the  states  to  pass  latvs  impairing 
the.  obligation  of  contracts  is  a  limitation  upo7i  the  taxing  power  of 
the  state  as  well  as  upon  its  other  legislative  powers ;  and  it  dis- 
ables a  city  when  it  borrows  money  and  issues  an  absolute  promise 
to  repay  it,  from  passing  an  ordinance  directing  its  officers  to 
retain  the  amount  of  a  tax  levied  upon  it  by  the  city,  out  of  the 
interest  on  the  debt  as  the  same  falls  due.^ 

§  743.  (591)  The  power  of  the  states  and  their  municipalities 
to  levy  taxes  is  subject  to  certain  other  express  and  implied  restric- 
tions in  the  Federal  Constitution,  which  may  be  here  briefly  men- 
tioned. Thus  states  cannot,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports  except  what  may  be 
absolutely  necessary  for  executing  their  inspection  laws  ;  nor  can 
they,  without  the  consent  of  Congress,  lay  any  duty  on  tonnage, 
as  they  are  expressly  prohibited  from  so  doing  by  the  constitu- 
tion.3  ]sfQP  does  the  power  of  taxation  by  the  states  extend  to 
the  instruments  of  the  federal  government,  nor  to  the  constitutional 
means  employed  by  Congress  to  carry  into  execution  the  powers 
conferred  in  the  Federal  Constitution.^     Taxes  may  be  imposed 

1  United  States  r.  New  Orleans,  98  7  How.  (U.  S.)  283,  1849;  Smith  r  Mar- 
U.  S.  381 ;  ante,  chapter  on  Contracts.  ston,  5  Tex.  420 ;    State  v.  Fullerton,  7 

2  Murray  v.  Cliarleston,  9(5  U.  S.  432,  Rob.  (La.)  210,  1844;  Norris  v.  Boston,  4 
1877.  Miller  und  I  J  unt,  J  J.,  dissenied,  on  Met.  (Mass.)  282;  Eabassa  v.  Mayor,  1 
the  ground  that  tlie  contract  was  made  Martin  (La.)  484;  s.  c.  10  Am.  Law  Reg. 
subject  to  the  tiien  existingpower  of  tax-  (N.  S.)  July,  1871;  Crandall  v.  Nevada, 
ation  in  the  city,  which  entered  in  and  6  Wall.  35;  an^e,  sec.  10.3,  note.  Case  of 
became  part  of  the  contract.  See  also  state  freight  tax,  15  Wall.  232.  State 
the  Foreign  Bond  Cases,  15  Wall.  300 ;  tax  on  railway  gross  receipts,  15  WaH. 
Railroad  Co.  r.  Jackson,  7  Wall.  2G2,  for  284. 

instances  of  taxing  powers  which  are  held  *  McCulIoch   v.  Maryland,  4  Wheat, 

to  impair  the  obligation  of  contracts.     A  316,  424 ;  Weston  v.   Charleston,  2  Pet. 

state  tax  upon  bonds  of  a  debtor  within  (U.  S.)  449,  1829,  reversing  s.  c.  Harper 

the  state  held  by  a  person  outside  of  the  (South  Car.),  219  ;  National  Bank  v.  Com- 

Btate,  is  unconstitutional,  though  secured  monwealth,  9  Wall.  353  ;  Osborn  v.  Bank 

by  a  mortgage  of  land  within  the  state,  of  the  United  States,  9  Wheat.  738.    The 

Case  of  State  Tax  on  Foreign-held  Bonds,  Union  Pacific  Railroad  Co.  and  the  Cen- 

16  Wall.  300,  1872.  tral  Pacific   Railroad  Co.   are  taxable  by 

'  See  ante,  sec.  103,  and  cases  cited.  the  states  in  which  they  lie.     Union  Pa- 

As  to  passenjer  tax.     Smith  v.  Turner,  cific  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
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by  a  state  on  all  sales  of  merchandise  or  property  made  within 
the  state,  whether  the  goods  sold  were  the  produce  of  the  state 
imposing  the  tax,  or  of  some  other  state,  provided  the  tax  im- 
posed is  uniform;  but  a  tax  discriminating  against  the  commodities 
of  the  citizens  of  the  other  states  of  the  Union  would  be  incon- 
sistent with  the  provisions  of  the  Federal  Constitution,  and  a  law 
imposing  such  a  tax  would  be  unconstitutional  and  invalid.^ 
And  the  Supreme  Court  of  the  United  States  has  expressly  decided 
that  an  act  of  the  legislature  of  Maryland,  levying  discriminating 
taxes  against  non-residents  of  the  state,  was  void  (reversing  the 
judgment  of  the  Court  of  Appeals  of  Maryland^,  because  repug- 
nant to  the  provision  of  the  Federal  Constitution  which  guaran- 
tees to  the  citizens  of  each  state  all  the  privileges  and  immunities 
of  the  citizens  of  the  several  states.^ 


1873  ;  Thompson  v.  Pacific  Railroad,  9 
Wall.  579 ;  Union  Pacific  Kailroad  Co.  v. 
Lincoln  County,  1  Dillon  C.  C.  R.  314, 
1871 ;  post,  sec.  775 ;  State  v.  Central 
Pacific  Railroad  Co.,  10  Nev.  47 ;  People 
V.  Central  Pacific  Railroad  Co.,  43  Cal. 
398,  1872. 

1  Woodruff  V.  Parham,  8  Wall.  139; 
Hinson  i-.  Lott,  lb.  151 ;  Ward  v.  Mary- 
land, 12  Wall.  418,  1870,  per  Clifford,  J. ; 
Osborn  v.  Mobile  (ta.xation  of  Express 
Co.)  16  Wall.  479,1872;  Wilton  v.  Mis- 
souri. 91  U.  S.  275,  1875;  State  Freight 
Tax,  15  Wall.  2.32 ;  Wiley  v.  Parmer,  14 
Ala.  627 ;  post,  sec.  775. 

2  Ward  V.  Maryland,  12  Wall.  418, 
1870  (a.  c.  in  state  court,  Ward  v.  State, 
31  Md.  279)  ;  s.  p.  Guy  v.  Baltimore,  100  U. 
S.  434.  Givinfif  the  judgment  of  the  court, 
Clifford,  J.,  observed  :  "  Attempt  will  not 
be  made  to  define  the  words  '  privileges 
and  immunities,'  or  to  specify  the  rights 
wiiich  they  are  intended  to  secure  and 
protect,  beyond  what  may  be  necessary 
to  the  decision  of  the  case  before  the 
court.  Beyond  doubt  those  words  are 
words  of  very  comprehensive  meaning, 
but  it  will  be  sufficient  to  say  that  the 
clause  plainly  and  unmistakably  secures 
and  protects  the  right  of  a  citizen  of  one 
state  to  pass  into  any  other  state  of  the 
Union  for  the  purpose  of  engaging  in 
lawful  commerce,  trade,  or  business,  with- 
out molestation,  to  acquire  personal 
property,  to  take  and  hold  real  estate,  to 
maintain  actions  in  the  courts    of   the 


state,  and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by  the 
state  upon  its  own  citizens.  Cooley 
Const.  Lim.  16 ;  Brown  v.  Maryland,  12 
Wheat.  449.  Comprehensive  as  the  power 
of  the  states  is  to  lay  and  collect  taxes 
and  excises,  it  is  nevertheless  clear,  in 
the  judgment  of  the  court,  that  the  power 
cannot  be  exercised  to  any  extent  in  a 
manner  forbidden  by  the  constitution; 
and  inasmuch  as  the  constitution  provides 
that  the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states,  it  follows 
that  the  defendant  might  lawfully  sell, 
or  offer  or  expose  for  sale,  within  the 
district  described  in  the  indictment,  any 
goods  which  the  permanent  residents  of 
the  state  might  sell,  or  offeror  expose  for 
sale,  in  that  district,  without  being  sub- 
jected to  any  higher  tax  or  excise  than 
that  exacted  by  law  of  such  perma- 
nent residents.  State  v.  North  et  al.,  27 
Mo.  464 ;  Fire  Department  v.  Wright,  3 
E.  D.  Smith  (N.  Y.),  478;  Paul  v.  Vir- 
ginia, 8  Wall.  177."  Bradley,  J.,  re- 
garded the  act  of  the  Maryland  legislature 
as  being  also  in  violation  of  the  commerce 
clause  of  the  constitution.  Ward  v. 
Maryland  was  distinguished  in  Osborn 
V.  Mobile,  16  Wall.  479,  1872,  where  a 
license-tax  upon  an  express  company  do- 
ing business  which  extended  beyond  the 
limits  of  the  state  was  sustained,  the  case 
being  regarded  as  falling  within  Wood- 
ruff V.  Parham,  supra.    In  a  late  case  the 
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§  744.  The  legislature,  if  it  does  not  make  discriminations  in 
violation  of  tlie  state  eonstituii(;n,  may  authorize  municipal  cor- 
porations to  tax  transient  traders  or  itinerant  dealers  and  peddlers  ; 
and  such  tax  is  not  in  violation  of  the  constitution  of  the  United 
States,  although  the  property  be  brcnight  fiom  another  state,  pro- 
vided, it  must  be  added,  it  does  not  unlawfully  discriminate  in 
favor  of  the  resident,  and  against  the  non-resident,  citizen.^ 

§  745.  State  legislatures  have  the  power  to  authorize  a  tax  on 
all  foreign  corporations  to  whatever  extent  they  may  in  their 
discretion  choose  as  the  condition  upon  which  such  corporations 
shall  be  allowed  to  exercise  their  franchises  and  privileges  in 


court  say  :  "An  ordinance  of  Baltimore, 
wliL'reiuuler  vessels  laden  with  tlie  jjrod- 
uct3  of  other  states  are  required  to  pay, 
for  the  use  of  the  public  wharves  of  that 
city,  fees  which  are  not  exacted  from  ves- 
sels landing  thereat  with  the  products  of 
MarijJand,  is  in  conflict  with  the  consti- 
tution of  the  United  States.  Such  fees 
80  exacted  must  be  regarded,  not  as  a 
compensation  for  the  use  of  the  city's 
property,  but  as  a  mere  expedient  or  de- 
vice to  foster  the  domestic  commerce  of 
Maryland  by  means  of  unequal  and  op- 
pressive burdens  upon  the  industry  and 
business  of  other  states.  So  far  as  it  may 
be  necessary  to  protect  the  products  of 
other  states  and  countries  from  discrimina- 
tion by  reason  of  their  foreign  origin,  the 
power  of  the  national  government  over 
commerce  with  foreign  nations  and  among 
the  several  states  reaches  the  interior  of 
every  state  in  tiie  Union."  Guy  v.  Balti- 
more, 100  U.  S.  434. 

In  sustaining  the  validity  of  a  corpora- 
tion tax  on  sales  of  produce  within  the 
limits  of  the  city  by  flat-boat  traders, 
Mr.  Chief  Justice  ^'AhjAt^  observes :  "  The 
or<linance  imposed  no  tax  for  the  privi- 
lege of  introducing  the  article,  but  a  tax 
on  the  amount  of  sales.  The  power  of  a 
state  to  tax  the  merchandise  of  its  own 
citizens  has  never  been  questioned,  nor 
can  it  be.  When  a  citizen  of  Ohio  comes 
into  this  state,  and  makes  sales  of  his 
merchandise  here,  there  can  be  no  reason 
why  he  should  be  exempted  from  the  op- 
eration of  the  state  laws.  This  position, 
carried  to  its  utmost  extent,  would  defeat 
the  power  of   the  state  over  all  sales  of 


merchandise  within  its  territory  ;  it  would 
only  be  necessary  for  tlie  merchant  to 
claim  a  residence  in  some  other  state,  and 
the  power  of  the  state  would  be  at  an 
end."  Harrison  v.  Vicksburg,  3  Sm.  & 
Marsh.  (11  Miss.)  581,  58ti,  1844. 

1  Wynne  v.  "Wright,  1  Dev.  &  Bat. 
(North  Car.)  Law,  11),  1834;  Cowles  i;. 
Brittain,  2  Hawks  (North  Car)  Law  & 
Eq.  204;  Wilmington  v.  Ki)by,  8  Ire. 
(North  Car.)  Law,  250,  1848  ;  Whitfield  v. 
Longest,  0  Ih.  2G8 ;  Plymouth  v.  Petti- 
john,  4  Dev.  (North  Car.)  591;  Corfield 
V.  Coryell,  4  Wash.  C.  C.  .080 ;  State  v. 
City  Council,  10  Rich.  (South  Car.)  Law, 
240,  1857;  State  r.  Pinckney,  lb.  474; 
City  Council  v.  Ahrens,  4  Strob.  (South 
Car.),  241 ;  Keller  v.  State,  II  Md.  525, 
IS57;  Ward  v.  Morris,  4  H.  &  McH. 
(Md.),  340;  Ward  v.  ^Liryland,  31  Md. 
279 ;  reversed.  Ward  v.  INIaryland,  12 
Wall.  418,  1870;  Oliver  v.  AVashington 
Mills,  11  Allen  (Mass.),  2G8;  Stater. 
North,  27  Mo.  404;  Wiley  v.  Parmer,  14 
Ala.  627;  Wiggins  v.  Chicago,  08  111. 
372,  1873 ;  Morrill  v.  State,  38  Wis.  423, 
1875. 

An  ordinance  of  a  city,  passed  under  a 
general  power  conferred  by  its  charter, 
which  exacts  a  license  for  selling  poods, 
and  fixes  one  rate  of  license  for  selling 
goods  which  are  within  the  corporate 
limits,  or  in  tnntsiln  to  the  city,  and  an- 
other and  much  larger  license  for  selling 
goods  which  are  not  in  the  city,  or  in 
trausitu  to  it,  is  invalid,  as  unjust,  unequal, 
partial,  oppressive,  ami  in  restraint  of 
trade.    Frank,  in  re,  52  Cal.  GOG. 
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such  states,  although  similar  local  corporations  are  not  subject  to 
the  same  tax.^ 


§  74G.  (592)  In  this  connection  it  will  be  convenient  to  notice 
some  specific  state  constitutional  provisions  in  their  bearing  upon 
the  subject  of  taxation  and  local  assessments  by  municipal  corpo- 
rations. The  late  constitution  of  Illinois  contained  a  provision 
that  "  the  corporate  authorities  of  .  .  .  cities  .  .  .  may  be  vested 
with  power  to  assess  and  collect  taxes  for  corporate  purposes." 
It  was  held  by  the  Supreme  Court  that  this  provision  had  the 
effect  to  limit  taxation  by  municipalities  to  local  or  corporate 
purposes ;  and  also  to  restrict  the  legislature  from  granting  the 
right  of  local  or  corporate  taxation  to  any  other  than  the  corpo- 
rate authorities  of  the  municipality  or  place  to  be  taxed.^ 


1  Commonwealth  v.  Milton,  12  B. 
Men.  (Kj-.),  212;  Slaughter's  Case,  13 
Gratt.  (Va.),  767;  Tatem  v.  Wriglit,  3 
Zabr.  (23  N.  J.  Law),  429;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  1868 ;  Telegraph  Co. 
V.  Lieb,  76  111.  172 ;  Cincinnati,  etc.  Co. 
V.  Rosenthal,  55  111.  85;  Ducat  v.  Chicago, 
48  111.  172;  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.,  535 ;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  566 ;  Walker  v. 
Springfield,  94  111.  364 ;  Leavenworth  v. 
Booth,  15  Kan.  627,  1875;  Hughes  v. 
Cairo,  92  111.  339 ;  Ducat  v.  Chicago,  10 
Wall.  410.  License  tax  upon  express  com- 
panies, held  not  to  be  a  tax  upon  inter- 
state commerce.  Osborn  v.  Mobile,  16 
Wall.  479,  1872;  Southern  Express  Co. 
V.  Mobile,  49  Ala.  404,  1873;  Walker  v. 
Springfield,  94  111.  364. 

•  Constitution  of  Illinois,  art.  ix.  eec. 
5;  Howard  i;.  Drainage  Co.,  51  III.  130; 
ante,  sec.  71 ;  Primni  v.  Belleville,  59  III. 
142,  1872.  Under  this  provision  of  the 
constitution,  it  was  held  that  a  city  could 
not  be  compelled  to  incur  debts  and  issue 
its  bonds  without  the  consent  of  the  cor- 
porate authorities.  In  the  case  of  Lin- 
coln Park,  the  commissioners  were  created 
by  the  legislature,  and  were  not  under 
tlie  control  of  the  corporation,  and  had 
the  power  to  make  purchases  of  lands 
for  the  park  ;  and  to  pay  for  such  pur- 
chases, the  city  was  to  issue  to  them  its 
bonds.  Tlie  court  held  that  they  were 
not  the  corporate  authorities  of  the  city, 
and  refused  a  mandamus  to  the  city  au- 


thorities to  issue  the  bonds.  People  v. 
Chicago,  51  III.  17 ;  s.  c.  2  Am.  Rep.  278. 
But  where  the  people  of  the  corporation 
accept  or  adopt  the  act,  and  thereby 
make  the  commissioners  corporate  au- 
thorities, they  may  be  vested  with  the 
power  to  assess  and  collect  taxes.  Peo- 
ple V.  Salomon,  51  111.  37.  See  also  How- 
ard V.  Drainage  Co.,  supra;  Livingston  v. 
Wieder,  53  111.  302 ;  s.  p.  People  v.  Canty, 
55  111.  33,  1870  ;  Wieder  v.  East  St.  Louis, 
55  111.  133;  Trustees  i-.  People,  63  111. 
299,  1872 ;  Gage  v.  Graham,  57  III.  144 ; 
infra,  sees.  759,  776,  831,  note. 

Cities  under  the  general  incorporation 
act,  prior  to  the  act  of  1871,  in  that  re- 
gard were  not  restricted  as  to  the  amount 
of  taxes  to  be  raised  for  sewerage  in  any 
fiscal  year.  Hall  v.  People,  87  111.  72. 
The  constitutional  provision  relating  to 
the  uniformity  of  taxes  has  respect  to 
the  laws  which  may  be  passed  for  the 
imposition  of  taxes,  and  not  to  the  par- 
ticular working  of  the  laws.  Spencer  v. 
People,  68  111.  510,  1873. 

In  the  case  of  the  Supervisors  of  Liv- 
ingston County  V.  Weider,  decided  by  the 
Supreme  Court  of  Illinois,  64  111.  427, 
1873  ;  s.  c.  5  Chicago  Legal  News,  265,  it 
was  held  that  the  State  Reform  School 
was  a  state  institution,  and  not  a  county 
or  corporate  institution  ;  that  the  expense 
of  establishing  it  should  be  borne  by  all 
parts  of  tlie  state  equally  ;  that  an  act  of 
the  legislature  authorizing  the  creation 
of  a  municipal  or  corporate  debt  in  order 
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§   747.    The  constitution  of  186S  of  Arkansas  required  the 
taxing  by  an  uniform  rule  of  all  property  according  to  its  true 


to  secure  its  location  or  erection  was  un- 
constitutional, because  such  a  debt  (in- 
volving tiie  necessity  of  a  resort  to 
taxation  to  pay  it)  is  not  createil  for  a 
"corporate  purpose"  witiiin  the  meaning 
of  the  constitutional  provision  referred  to 
in  the  text.  See  and  compare  Burr  v. 
Carbondale,  70  111.  455,  holding  valid 
municipal  bonds  in  aid  of  the  Southern 
Illinois  University,  and  Merrick  r.  Am- 
herst, 12  Allen  (Mass.),  500,  where  the 
court  affirmed  the  power  of  the  legisla- 
ture under  the  constitution  of  ^filssac/tu- 
sptls  to  authorize  the  town  of  Amherst  to 
raise  S50,000  for  the  Agricultural  College 
located  therein.  But  in  Jenkins  i'.  Ando- 
ver,  103  Mass.  04,  a  statute  permitting  a 
town  to  tax  itself  for  the  benefit  of  a 
private  incorporated  academy  was  held 
invalid.  See  Lowell  i'.  Boston,  111  Mass. 
4G3,  1873,  as  to  validity  of  aid  to  owners 
of  land  in  Boston,  the  buildings  upon 
which  were  burned  in  the  great  fire  in 
that  city  of  November  9th  and  10th,  1872. 
Ante,  sees.  158,  159 ;  Commercial  Bank  v. 
Tola,  2  Dillon  C.  C.  353,  1873  ;  ante,  sees. 
lGl-103;  Page  v.  Graham,  57  111.  144; 
State  V.  Dodge  Co.,  8  Neb.  129. 

The  111.  Const,  art.  ix.  sec.  12,  de- 
clares that  no  "  municipal  corporation 
shall  be  allowed  to  become  indebted,  in 
any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness, 
in  the  aggregate  exceeding  five  per  cent 
on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  as- 
sessment of  state  and  county  taxes 
previous  to  the  incurring  of  such  indebt- 
edness." For  several  years,  while  the 
bonded  indebtedness  of  Chicago  was  more 
than  five  per  cent  of  such  value,  the  city 
each  year  issued  certificates  of  indebted- 
ness for  temporary  loans,  bearing  interest 
intended  to  be  paid  out  of  the  revenue 
levied  for  the  current  year,  but  not  so 
stated  in  the  certificates,  and  upon  which 
money  was  loaned  to  and  used  by  the 
city  to  meet  its  expenses.  In  1875  the 
city,  by  ordinance,  in  detail  levied  various 
sums  to  meet  the  expenses,  aggregating 
over  §5,000,000,  including  "  interest  on 
temporary  loans "  for  various  depart- 
ments, and  an  item  "for  entertaining  offi- 


cial visitors,  S2,000."  Upon  the  collector's 
application  for  judgment  as  to  lots  delin- 
quent for  \bli>,—  II<ld:  1.  That  the 
constitutional  prohibition  included  debts 
incurred  to  be  paid  on  a  future  day,  as 
well  as  tliose  payable  at  once  ;  and  a  cor- 
porate indebtedness  in  excess  of  the  limit 
of  five  per  cent  of  the  value,  and  the 
evidences  thereof,  including  such  certifi- 
cates for  "  temporary  loans,"  payable,  at 
all  events,  were  void  ;  and  a  tax  levied 
to  pay  the  same  could  not  be  collected. 
2.  That  the  burden  of  proof  rested  on 
the  party  asserting  the  affirmative.  3. 
That  when  the  constitutional  limit  was 
reached,  and  a  tax  was  levied,  but  not 
yet  collected,  the  city  might  draw  against 
the  fund  thus  levied,  and  thus  appropri- 
ate and  virtually  assign  the  amount  spe- 
cified in  the  warrant,  and  when  collected, 
the  holder  would  have  the  right  to  receive 
it;  but  the  corporation  must  be  dis- 
charged, and  the  holder  must  look  exclu- 
sively to  the  tax  thus  levied,  and  to  the 
officers  for  his  pay.  4.  That  when  the  cor- 
poration was  so  situated,  it  might,  in 
hiriiiglabor  or  purchasing  materials,  agree 
to  transfer  so  much  of  the  tax  then  levied, 
as  would  pay  for  the  same ;  and  if  the 
agreement  was  not  so  expressed  in  terms, 
the  law  would  imply  one  to  that  elTect. 
5.  That  when  it  was  sought  to  apply  the 
fund  created  by  the  levy  of  taxes,  in  an- 
ticipation of  their  collection  to  meet  lawful 
appropriations,  contracts  for  that  purpose, 
payable  exclusively  out  of  such  appro- 
priations when  the  revenue  should  be 
collected,  were  not  to  be  regarded  as  con- 
tracting indebtedness.  6.  That  "  tempo- 
rary loans  "  by  the  corporation,  payable 
at  all  events,  were  not,  if  in  excess  of  the 
constitutional  limit,  a  permissible  mode 
of  anticipating  such  taxes.  7.  That  the 
provision  of  a  fund  wherewith  to  enter- 
tain visitors  to  the  municipality  was  not 
a  necessary  or  proper  cori)orate  purpose. 
8.  That  consequently  the  charter  amend- 
ment authorizing  the  levy  of  taxes  for 
such  entertainment  fund  was  not  kept  in 
force  by  sec.  6  of  the  general  law  relat- 
ing to  cities,  making  applicable  laws  con- 
ferring the  usual  and  necessary  corporate 
powers.    Hall  v.  People,  87  111.  72.    The 
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value  in  money  "  ;  and  that  "  the  general  assembly  should  pro- 
vide for  resuicting  the  powers  of  taxation,  assessment,  etc.,  of 
cities  and  incorporated  villages  "  ;  and  it  was  held  that  a  local 
paving  assessment  according  to  frontage,  instead  of  the  value  of 
the  property,  was  void  for  want  of  the  uniformity  required  by 
the  constitution.^ 

A  prior  constitution  provided  that  "  all  property  shall  be  taxed 
according  to  its  value,  the  manner  of  ascertaining  which  to  be  as 
the  general  assembly  shall  direct,  making  the  same  equal  and  uni- 
form throughout  the  state.  No  one  species  of  property  shall  be 
taxed  higher  than  another  species  of  property  of  equal  value. 
The  general  assembly  shall  have  power  to  tax  merchants, 
hawkers,  peddlers,  and  privileges  in  such  manner  as  may  be 
prescribed  by  law."  Respecting  the  effect  of  these  provisions, 
the  Supreme  Court,  after  reviewing  the  previous  adjudications, 
which  were  not  in  all  respects  uniform,  finally  decided  that  the 
constitution  did  not  prohibit  the  legislature  "  from  authorizing 
counties  and  incorporated  towns  to  impose  a  tax  upon  billiard 
tables,  ten-pin  alleys,  taverns,  groceries,  and  the  like,  for  muni- 
cipal purposes,  and  as  a  police  regulation  for  the  preservation 
of  good  order;  that  these  provisions  of  the  constitution  apply  to 
state  revenue,  and  are  not  applicable  to  taxes  levied  for  county 
[and  city]  purposes."  ^ 

§  748.  (593)  The  constitution  of  Ohio,  in  substance,  requires 
"the  taxing"  by  the  legislature  of  "all  property  by  a  uniform 
rule " ;  but,  as  construed,  this  provision  does  not  necessarily 
exclude  the  right  to  tax  that  which  is  not  property,  nor  does  it 
cover  the  whole  ground  included  within  the  limits  of  the  taxing 
power.^  An  "  assessment "  is  not  "  taxing,"  within  the  meaning 
of  the  constitution  ;  *  nor  is  the  exacting  by  a  municipality  of 

suhject  of  limitations  on  the  pou-ers  of  muni-  tution    of  1868.     See   State    v.    Cassid}', 

ciptilitles  to  become  indebted,  is   considered  22  Minn.  312,  1875;  s.  c.   21  Am.  Rep. 

at  large  in  a  previous  chapter,  to  which  705;  Morrill   v.    State    (tax   on  peddlers 

tlie  reader  is  referred.  sustained),  38  Wis,  428, 1875 ;  s.  c.  20  Am. 

1  Peay   v.  Little   Rock,   32   Ark.   31,  Rep.  12. 

1877.     The   court  seems  to  question  or  ^  Constitution  of  Ohio,  art.  xii.  sec.  2 ; 

regard  as  inapplicable  the  prior  decisions  Zanesvilie   v.  Richards,  5  Ohio  St.   689, 

in  Washington  v.  State,  13  Ark.  752,  and  593,  1855;   Baker  v.  Cincinnati,  11  Ohio 

McGee  v.  Mathias  (levee  tax),  21  Ark.  St.   534,  541,  per    Gholson,  J. ;   Bank  v. 

40.  Hines,  3  Ohio  St.  1 ;  Hill  v.  Higdon,  5  Ohio 

2  Washington   v.  State,  13  Ark.   752,  St.  243 ;  Jb.  520. 

1853.     Compare  Peay  v.  Little  Rock,  32  *  Reeves  v.  Wood  County,  8  Ohio  St. 

Ark.  31,  1877 ;  decided  under  the  consti-     333  ;  9  lb.  520 ;  Northern  Railroad  Com- 
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money  for  granting  a  license  for  shows  and  exhibitions  a  "  taxing 
of  property,"  and  hence  such  exaction  is  not  unconstitutional.^ 
But  altliough  this  constitutional  provision  does  not  apply  to 
"assessments"  it  does  apply  to  "all  taxes  eitlier  for  state,  county, 
township,  or  <"orpora? WW  purposes"  ;  and  it  deprives  the  legisla- 
ture of  the  plenary  power  it  would  otherwise  have  over  the  sub- 
ject of  taxation,  and  of  the  right  (which  it  would  otherwise 
possess)  to  make  exceptions  and  exemptions.  All  property  must 
be  taxed.2 

§  749.  In  Kansas  a  constitutional  provision  which  requires 
that  "  the  legislature  shall  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation"  does  not  prohibit  it  from  authoriz- 
ing municipalities  to  require  a  license  tax  from  foreign  insurance 
companies.^ 

§  750.  (594)  A  provision  in  the  constitution  of  Louisiana  de- 
claring that  "  taxation  shall  be  equal  and  uniform  throughout  the 
state^''  even  if  it  extends  to  municipal  taxation,  is  not  violated 
by  a  legislative  provision  authorizing  the  taxation  by  municipali- 
ties of  callings,  trades,  and  professions  exercised  within  their 
limits  ;  and  taxation  of  this  character  is  "  equal  and  uniform  "  if 
all  persons  engaged  in  the  same  business  are  taxed  alike.^     The 

pany  v.   Connelly,  10  Ohio  St.  159,  and  «  Merriam    v.   New   Orleans  (billiard 

cases  cited;    People    r.   Mayor,   etc.    of  tables),  14  La.  An.  318  ;  New  Orleans  v. 

Brooklyn,  4  N.  Y.  419,  440.  Kaufman,  2'J  La.  An.  283  ;  New   Orleans 

1  Bakerr.  Cincinnati,  11  Ohio  St.  534,  v.  Staiger,  10  //>.  68;  New  Orleans  v. 
correcting  and  qualifying  report  in  South  Bank,  11  lb.  41 ;  New  Orleans  v. 
Mays  V.  Cincinnati,  1  Ih.  2G8,  273.  See  Turpin  (tax  on  auctioneers),  13  lb.  56, 
Peay  I'.  Little  Hock,  32  Ark.  31,  1877.  1858;    Municipality    v.    Dubois    (special 

2  Zanesville  v.  Richards,  5  Ohio  St.  tax  on  livery-stable  keepers),  10 //>.  56 ; 
580,  5'.(2,  1855,  j>cr  Ranueij,  C.  J. ;  Hill  v.  New  Orleans  v.  Bank,  lb.  735 ;  Benton 
Iligdon,  lb.  243,  240.  A  similar  provi-  Street  Case,  9  lb.  440;  s.  p.  American 
sion  in  the  constitution  of  Indiana,  was  Union  Express  Co.  v.  St.  Joseph,  6G  Mo. 
held  not  to  prevent  the  legislature  from  675,  citing  text;  Glasgow  v.  Rouse,  4S 
making  exemptions  in  respect  to  inwticlpnl  Mo.  479;  St.  Louis  v.  Steinberg,  69  Mo. 
taxation.  Hamilton  v.  Fort  Wayne,  40  289;  Ottawa  County  v.  Nelson,  19  Kan. 
Ind.  491  ;  post,  sec.  750,  note.  234  ;  infra,  .sees.  756,  778. 

3  Leavenworth  v.  Booth,  15  Kan.  Whether  the  "  equality "  and  "  uni- 
G27,  1875.  "  The  provisions  of  the  consti-  formity  "  of  taxation  required  by  the 
tution  with  reference  to  taxation  have  constitution  extends  to  municipal  tax- 
no  application  wliatover  to  this  class  of  ation.  Lynch  v.  Alexandria,  9  La.  An. 
cases.  And  it  would  make  no  difference  498  ;  Municipality,  etc.  v.  White,  lb.  446  ; 
if  these  sums  required  of  foreign  insur-  Cumming  v.  Police  Jury,  lb.  503.  But 
ance  companies  were  required  solely  for  see  later  case  of  New  Orleans  i'.  Elliott 
the  purpose  of  swelling  tlie  general  rev-  (paving  street),  10  lb.  59,  and  cases  above 
enue  fund."  lb.  p.  63G,  per  Valentine,  J.  cited.     Street  Case,  20  La.  An.  497, 1808 ; 
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construction  of  similar  provisions  in  other  states  is  given  in  tlie 
cases  referred  to  in  the  note. 


Draining  Co.  Case,  11  La.  An.  338, 
185G;  Wallace  v.  Slielton  (levee  assess- 
ment), 14  La.  An.  498;  Municipality  v. 
Dunn,  10  lb.  57 ;  Same  v.  Guillotte,  14 
lb.  2y7,  1859;  State  v.  Volkman,  "20  lb. 
585.  It  is  held  tliat  the  constitutional 
provision  quoted  did  not  prohibit  the 
legislature  from  authorizing  a  municipal 
corporation  to  require  the  payment  of 
SoOt)  as  the  price  of  a  license  for  theatre 
exhibitions;  the  court  putting  its  judg- 
ment on  the  ground  that  the  exaction  of 
a  price  for  the  license  so  granted  was  not, 
in  the  sense  of  the  constitution,  a  tax. 
Charity  Hospital  v.  Stickney,  2  La.  An. 
650,  1847 ;  Municipality  v.  Duncan,  lb. 
182.  It  docs  not  prohibit  local  assess- 
ments for  sidewalks  and  the  like.  Dan- 
iel ('.  New  Orleans,  26  La.  An.  1,  1874. 
In  Virginia,  it  is  considered  that  the  con- 
stitutional requirement  of  equality  and 
uniformity  does  not  require  the  ta.xes  on 
all  licenses  to  be  equal  and  uniform. 
Slaughter  v.  Commonwealth,  13  Gratt. 
(Va.)  707;  Gilkerson  v.  Justices,  etc.,  lb. 
577.  Construction  of  provision  in  the 
constitution  of  ^f(lssackusetts  requiring 
taxation  to  be  "  reasonable  and  propor- 
tional." Merrick  i'.  Amherst,  12  Allen 
(Mass.),  500.  In  this  case  it  was  held 
that  the  legislature  might  authorize  a 
town  to  raise  money  by  taxation  for  an 
agricultural  college  to  be  established 
therein.  lb. ;  ante,  sees.  158,  159,  74tj,  n. 
In  Pennsylvania  (whose  constitution,  how- 
ever, contains  no  express  provision  re- 
quiring equalitij  of  taxation),  an  act  of  the 
legislature  was  held  constitutional  which 
compelled  the  property  owners  of  the 
cmtntji  town  to  contribute,  in  the  way  of 
taxes,  .§500  annuall}'  for  several  years, 
over  and  above  the  usual  county  rates 
and  levies,  to  aid  in  defraying  the  ex- 
penses of  erecting  a  court-house  and  jail 
therein,  then  in  process  of  erection. 
Kirby  v.  Shaw,  19  Pa.  St.  258,  1852.  See 
Schenley  r.  Alleghany,  25  lb.  128.  Com- 
pare Hammett  v.  Philadelphia,  G5  Pa.  St. 
140;  8.  c.  3  Am.  Rep.  G15 ;  post,  sec.  780, 
note.  As  to  construction  of  provision 
requiring  "  the  rule  of  taxation  to  be  uniform, 
and  to  be  levied  upon  such  property  as 
the   legislature  shall    prescribe"  (consti- 


tution of  Wisconsin,  art.  viii.  sec.  1). 
Carter  v.  Dow  (dog  license  tax  valid),  16 
Wis.  298,  56G  ;  Fire  Department  v.  Hel- 
fenstein  (foreign  insurance  company  tax 
valid),  lb.  136 ;  Walker  v.  Springfield,  94 
111.  364 ;  Railroad  Co.  v.  Supervisors,  3 
Am.  Law  Reg.  679 ;  Weeks  v.  Milwau- 
kee, 10  Wis.  242,  282,  State  v.  Portage, 
12  lb.  562;  Bond  v.  Kenosha,  17  lb.  284; 
Hale  V.  Kenosha,  29  lb.  599;  Dean  v. 
Gleason,  16  lb.  1 ;  Brightman  v.  Kirner, 
22  lb.  54;  Morrill  v.  State  (tax  on  ped- 
dlers sustained),  38  Wis.  428,  1875;  s.  c. 
20  Am.  Rep.  12.  And  see  Gilman  v. 
Sheboygan,  2  Black  (U.  S.),  510;  Mus- 
catine I'.  Railroad  Co.,  1  Dillon  C.  C.  R. 
536.  Uniformity  of  taxation  of  corpora- 
tions required  by  the  Iowa  constitution. 
Muscatine  v.  Railroad  Co.,  supra  ;  Daven- 
port V.  Railroad  Co.,  16  Iowa,  348,  the 
opinion  of  Wright  and  Dillon,  JJ.,  subse- 
quently, in  1871,  approved  by  a  majority 
of  the  court ;  Bridge  Co.  v.  Dubuque,  32 
Iowa,  427.  And  see  Express  Co.  v.  Elly- 
son,  28  Iowa,  370,  380.  The  constitution 
of  Indiana  (art.  x.  sec.  8)  provides  that 
"  the  general  assembly  shall  provide,  by 
law,  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,"  etc. ;  it  is  held  in 
that  state  that  this  does  not  apply  to  mu- 
nicipal taxation,  the  Supreme  Court  ad- 
mitting that  a  similar  provision  in  Ohio 
(ante,  sec.  748)  and  Missouri  had  been 
otherwise  construed,  and  declining  to 
overrule  their  prior  decisions,  made  as 
early  as  1858,  and  to  adopt  the  views  held 
in  those  states.  Hamilton  v.  Fort  Wayne, 
40  Ind.  491,  1872.  A  privilege  tax  levied 
bj'  a  municipal  corporation  on  one  occu- 
pation —  as  here,  liquor  selling  —  does  not 
contravene  the  constitutional  requirement 
as  to  uniformity,  etc.,  merely  because 
others  taxed  by  the  state  are  not  taxed 
by  the  corporation.  Ilolberg  v.  Macon, 
55  Miss.  112.  The  provision  of  the  Geor- 
gia constitution  of  1877,  that  "  all  tax- 
ation shall  be  uniform  upon  the  same 
class  of  subjects  .  .  .  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax,"  does  not  prevent  the  imposition  by 
a  municipal  corporation  of  a  tax  on  one 
class  of  business  and  not  on  another. 
CutlifE    V.  Albany,    60    Ga.   697.      The 
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§  751.  (595)  Unless  there  be  some  constitutional  restriction, 
the  legislature  may  authorize  a  municipality  to  levy  and  collect 
retrospective  taxes,  and  for  this  pui'pose  use  the  assessment  rolls 
of  a  previous  year.^ 

§  752.  (596)  The  expense  of  making  local  improvements,  such 
as  grading  and  paving  or  otherwise  imj)roving  streets  and  side- 
walics,  constructing  drains,  sewers,  and  the  like,  is  very  generally 
met,  in  whole  or  in  part,  by  local  assessments  authorized  to  be 
made  upon  persons  or  property  benefited,  or  deemed  to  be  bene- 
fited. Legislation  of  this  character,  both  in  respect  to  its  justice 
and  its  constitutional  validity,  has  been  extensively  discussed  by 
the  judicial  tribunals  of  perhaps  nearly  every  state  in  the  Union.^ 


maxim  tliat  taxation  and  representa- 
tion should  go  together  applies  to  politi- 
cal communities,  as  sucii,  and  not  to 
individuals.  Accordingly,  the  N.  C.  act, 
1S04,  empowering  the  authorities  of  Fay- 
etteville  to  impose  the  same  taxes  for 
municipal  purposes  upon  non-residents 
pursuing  their  ordinary  avocations  with- 
in the  corporate  limits  as  upon  the 
inhabitants,  with  a  proviso  that  non-res- 
idents so  taxed  shall  have  the  right  to 
vote  at  municipal  elections,  is  not  abro- 
gated by  a  change  in  the  state  constitution 
wiiicli  deprives  the  non-resident  taxpayer 
of  his  vote.  The  statute  of  18G4  au- 
thorizes a  tax  upon  the  shares  in  a 
national  bank  located  in  the  town,  and 
held  by  one  who  conducts  his  ordinary 
business  therein,  but  whose  residence  is 
in  the  county,  outside  the  corporate 
limits.  A  tax  to  pay  an  existing  debt,  in- 
curred in  the  past,  is  a  tax  "for  muni- 
cipal purposes  "  within  the  meaning  of 
tlie  statute.  Moore  v.  Fayetteville,  80 
North  Car.  154.  A  city  authorized  by  its 
charter  to  license,  tax,  and  regulate  mer- 
chants, express  companies,  agents,  insur- 
ance companies,  imposed  an  nd  ralorcm 
tax  on  the  gross  annual  receipts  of  an  ex- 
press company  derived  from  its  business 
done  in  the  city.  The  business  of  the 
company  consisted  in  receiving  goods 
for  transmission  to  points  outside  the 
state  to  which  its  own  line  did  not  ex- 
tend. Held,  1.  the  power  conferred  was 
valid  under  the  state  constitutional  provi- 
sion enjoining  a  uniform  rate  of  taxation. 


2.  That  it  was  not  in  conflict  with  fed- 
eral constitution.  3.  That  its  exercise 
was  valid,  although  the  tax  was  different 
from  that  imposed  on  merchants.  Amer- 
ican Union  Express  Co.  v.  St.  Joseph,  66 
Mo.  675. 

^  Municipality  v.  Wheeler,  10  La.  An. 
745;  New  Orleans  v.  Poutz,  14  lb.  853; 
ante,  sec.  79 ;  St.  Louis  v.  Clemens,  62 
Mo.  133,  1873.  In  Wisconsin  it  was  held, 
that  an  act  passed  in  1862  (made  neces- 
sary to  avoid  difficulties  growing  out  of 
previous  unconstitutional  taxation)  pro- 
viding for  the  re-assessment  of  taxes  of 
1854,  '55,  '56,  and  '57,  in  one  of  the  cities 
of  that  state,  was  constitutional.  Tall- 
man  V.  Janesville,  17  Wis.  71,  1863  ;  post, 
sec.  814,  and  cases  there  cited  ;  Fairfield 
V.  People,  94  111.  244,  citing  and  approv- 
ing text. 

■^  In  holding  that  the  legislature  may 
constitutionally  confer  upon  municipal 
corporations  the  power  to  improve  streets 
at  the  expense  of  the  adjoining  proprie- 
tors, the  Supreme  Court  of  Missouri  say  : 
"  The  subject  has  been  thoroughly  dis- 
cussed, and  every  principle  bearing  on  it 
severely  analyzed,  in  almost  every  state 
of  the  Union  wliere  the  power  has  been 
exercised  ;  and  it  is  now  as  firmly  estab- 
lished as  any  other  doctrine  of  American 
law."  Per  liichardson,  J.,  in  Palmyra  v. 
Morton,  25  Mo.  503,  1857  ;  see,  also,  in 
the  same  state,  Egyptian  Levee  Co.  v. 
Harding,  27  Mo.  495;  St.  Joseph  r. 
O'Donoghue,  31  Mo.  345,  1861;  Lock- 
wood  V.  St.  Louis,  24  Mo.  20,  1856;  re- 
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The  courts  are  very  generally  agreed  that  the  authority  to  re- 
quire the  property  speciall}'  benefited  to  bear  the  expense  of 
local  improvements  is  a  branch  of  the  taxing  power,  or  included 
\vithin  it ;  and  the  many  cases  which  have  been  decided  fully 
establish  the  general  proposition  that  a  charter  or  statute  author- 
izing the  municipal  authorities  to  open  or  establish  streets,^  or  to 
make  local  improvements  of  the  character  above  mentioned,  and 
to  assess  the  expense  upon  the  property  which,  in  the  opinion  of 
the  designated  tribunal  or  officers,  shall  be  specially  benefited 
by  the  improvement,  in  proportion  to  the  amount  of  such  benefit, 
or  upon  the  abutters  in  proportion  to  benefits  or  frontage  or 
superficial  contents,  is,  in  the  absence  of  some  special  constitu- . 
tional  restriction,  a  valid  exercise  of  the  power  of  taxation. 
Whether  the  expense  of  making  such  improvements  shall  be 
paid  out  of  the  general  treasury,  or  be  assessed  upon  the  abut- 
ting property  or  other  property  specially  benefited,  and,  if  in  the 
latter  mode,  whether  the  assessment  shall  be  upon  all  property 
found  to  be  benefited,  or  alone  upon  the  abutters,  according  to 
frontage  or  according  to  the  area  of  their  lots,  is  according  to  the 
present  weight  of  authority  considered  to  be  a  question  of  legis- 
lative expediency,  unless  there  is  some  special  restraining  consti- 
tutional provision  upon  the  subject.^     Whatever  limitation  there 

affirmed,  St.  Louis  v.   Clemens,  36  Mo.  ments  need  not  be  a  general  one  on  the 

467,   1865;    Linton  v.  Ashbury,  41   Cal.  city.     Willard  r.  Presbury,  14  Wall.  676, 

525,  1871.     See  State  v.  Leffingwell,  54  1871.     Local  assessment  is  a  species  of 

Mo.  458,  1873  ;  ante,  sec.  598,  note,  and  see  tax.     Van  Antwerp,  in  re,  56  N.  Y.  251, 

authorities  cited  i'n/rfl.   Parliament  has  the  1874. 

power,  and  for  a  long  time  has  exercised  i  As  to  apportioning  the  damages  for 
it,  of  assessing  property  for  benefits  con-  opening  streets  among  the  lots  or  property 
ferred.  Viner's  Abr.  "  Sewers, "  Coniyn's  henejited,  see  chapter  on  Eminent  Do- 
Dig.  "  Sewers."  Bedford  Union  v.  Com-  main,  ante,  sec.  616,  and  authorities  there 
mrs.,  etc.,  7  Exch.  777.  The  legislature  cited.  "  Owner,"  who  is.  Newark  v. 
may  authorize  the  expenses  of  construct-  State,  34  N.  J.  Law,  523 ;  Morange  v. 
ing  sewers  to  be  a.sses.sed  upon  the  ad-  Mix,  44  N.  Y.  315. 

joining  property.  Stroud  v.  Philadelphia,  2  Text  cited  and  approved.  White  i;. 
61  Pa.  St.  255,  1869;  Borough,  etc.  v.  People,  94  111.  604.  There  has  been 
Shortz,  Ih.  399.  The  power  to  assess  the  much  controversy  upon  the  point  whether 
lot-owner  for  the  expense  must  be  given  it  is  more  just  that  the  adjacent  property 
by  statute.  lb. ;  post,  sec.  808.  should  bear  the  whole  expense  of  side- 
The  constitution  confers  upon  Con-  walks  or  other  local  improvement  than 
gress  the  authority  to  exercise  exclusive  that  it  should  be  borne  by  the  corpora- 
legislation  over  the  District  of  Columbia,  tion  at  large.  See,  for  example,  opinion 
and  hereunder  it  is  competent  for  Con-  of  Paine,  J.  (Weeks  v.  Milwaukee,  10 
yress  to  authorize  the  city  of  Washington  Wis.  258),  attacking,  and  of  Beck,  J.,  de- 
to  assess  the  expense  of  making  local  fending  local  assessments  upon  the  abut- 
imprf)vements  in  or  upon  streets  on  the  ters.  Warren  v.  Henly,  31  Iowa,  31, 
abutters,  and  the  tax  for  such  improve-  1870.    See,  also,  Philadelphia  v.  Tryon, 
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is  upon  the  power  of  taxation   (which   includes  the  power  of 


35  I'a.  St.  401 ;  Lexin-:ton  v.  McQuillan's 
lU-irs,  9  Dana  (Ky.),  ^1^;  Craycraft  v. 
Selvage,  10  Busii  (Ky.),G%;  Howell  v. 
Uristol,  8  Bush  (Ky.),4!»3,  hol.ling  por- 
tion of  ilie  amended  charter  of  Covington 
void;  People  v.  Mayor,  etc.  of  Brooklyn, 
4  N.  Y.  419.  The  author  sums  up  the 
general  result  of  the  cases,  infra,  sec.  701 
and  notes. 

In  Louisiana,  the  equitable,  and,  it 
seems  to  the  author,  just,  rule  is  adopt- 
ed of  compelling  the  owner  of  prop- 
erty to  pay  a  portion  (one  third)  of 
the  cost  of  improvements  in  front  of  it, 
and  the  residue  to  be  paid  by  the  niu- 
nicipality.  In  reference  to  this  subject, 
S/ifle/l,  C.  J.,  remarked  :  "  I  must  repeat 
my  conviction  that  the  s3'stem  of  paying 
for  local  improvements  wholly  out  of  the 
general  treasury  is  inequitable,  and  will 
result  in  great  extravagance,  abuse,  and 
injustice.  I  tliink  the  system  of  making 
particular  localities,  which  are  specially 
benefited,  bear  a  special  portion  of  the 
burden  is  safer,  and  more  just  to  the  citi- 
zens at  large,  by  whose  united  contribu- 
tions the  city  treasury  is  supplied.  What 
is  taken  out  of  the  treasury  is  out  of  tlie 
pockets  of  all  the  proprietors."  Munici- 
p.tiity  V.  Dunn,  10  La.  An.  57,  18-55.  See 
Municipality  i'.  White,  9  lb.  447;  infra, 
sees.  7(31,  808. 

Wiiere  the  board  of  public  works 
added  fifty  per  cent  to  the  estimated  cost 
of  work  to  be  done  in  front  of  each  lot, 
and  adopted  the  amount  so  determined 
as  the  measure  of  such  benefits,  irrespec- 
tive of  the  actual  benefits,  and  the  lots 
were  differently  affected  by  the  improve- 
ment, there  being  a  total  failure  to 
exercise  the  judgment  of  the  board  in 
determining  the  actual  benefits,  the  as- 
sessment was  void.  Watkins  v.  Zwie- 
lusch.  47  W^is.  513  ;  Johnson  v.  Milwaukee, 
40  Wis.  315. 

If  the  charter  requires  tlie  assessment 
to  be  according  to  henr/iis  received,  it  is  not 
sufficient  to  assess  according  to  frontaf/e, 
and  the  report  of  the  commissioners  of 
assessment  should  show  that  the  assess- 
ment was  made  upon  the  right  basis. 
Only  actual  benefits  can  be  assessed. 
State  o.  Hudson,  5  Dutch.  (N.  J.)  104, 
18G0;  Same   v.   Same,   lb.  115;  State  r. 


Bergen,  lb.  2G0  ;  State  v.  Jersey  City.  40 
N.  J.  L.  485  ;  State  y.Guttenberg.9  Vroom 
(39  N.J.  L.),419;  State  i-.  Kahway,  38 
N.J.  L. (540 ;  State  v.  Newark, 8  V'room  (37 
N.  J.  L. ),  415.  The  phrase,  "  more  than 
one  lialf  of  the  frontage,"  is  held  to  mean 
one  half  of  the  owners  in  numbers.  State 
r.  Newark,  8  Vroorn  (37  N.  J.  L.),  415. 
Where  the  charge  is  to  be  "  in  proportion 
to  frontage"  the  amount  of  the  whole 
work  is  to  be  ascertained  and  each  lot 
charged  in  the  proportion  its  frontage 
bears  to  that  of  all  the  lots.  Neenan  i;. 
Smith.  50  Mo.  625,  1872;  s.  c.  again  60 
Mo.  292,  1875 ;  St.  Louis  v.  Clemens,  49 
Mo.  552.  Difference  between  "  benefits  " 
and  "  frontage."  State  i>.  Hudson,  su/jra  ; 
Clapp  V.  Hartford,  35  Conn.  66. 

As  to  fronlu(je  assessments,  when  valid 
and  when  not.  State  v.  Jersey  City, 
4  Zab.  (24  N.  J.  L.),  6G2;  State  i-.  Pas- 
saic, 8  Vroorn  (37  N.  J.  L.),  65;  lb. 
128 ;  Cronin  v.  Jersey  City,  9  lb.  (38  N. 
J.  L.)  410;  lb.  419  ;  post,  sec.  808;  Hoyt 
V.  East  Saginaw,  19  Mich.  39 ;  s.  c.  2  Am. 
Rep.  76. 

Construction  of  word  "fronting."  —  Au- 
thority to  pave  a  highway  at  the  expense 
of  the  fronting  thereon  does  not  authorize 
an  assessment  against  a  lot  which  is  sepa- 
rated from  the  highway  so  paved  by  a 
railway  running  side  by  side  therewith, 
which  is  liable  to  be  "  fenced  up  at  any 
moment."  The  court  add  :  "  We  axe 
unable,  indeed,  to  see  how  it  can  be  said 
that  this  lot  fronts  on  the  highway  in 
question,  when  its  real  front  is  on  another 
public  highway  —  the  railroad  —  forty- 
seven  feet  south  of  it."  Philadelphia  v. 
Eastwick,  35  Pa.  St.  75,  1860.  See,  also, 
Philadelphia  v.  Railroad  Co.,  33  lb.  41. 
Assessment  on  corner-lots  with  double 
frontage  held  valid  for  entire  extent 
improved.  Morrison  v.  Hcrshire,  32 
Iowa,  271,  1871.  See,  also.  Wolf  r.  Keo- 
kuk, 48  Iowa,  129;  Warren  v.  Henly, 
31  Iowa,  31,  1870.  Construction  of 
words  "  adjacent  "  and  "  adjoining."  Ad- 
joining means  touching  or  contiguous 
as  distinguished  from  lying  near  or 
adjacent.  Ward,  in  re,  52  N.  Y.  395,  1873, 
per  Andreics,  J. 

The  legislature  may  adopt  and  sanction 
a  local  improvement  which  it  could  pre- 
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apportioning  taxation)  must  be  found  in  the  nature  of  the  power, 
and  in  express  constitutional  j)ro visions.^ 


viously  authorize,  and  may  authorize  an 
assessment  for  an  improvement  after  tlie 
improvement  is  raaile.  A  local  improve- 
ment act  which  directs  commissioners  to 
fix  a  district  of  assessment  wiiich  should 
include  all  the  land  which  in  their  judg- 
ment should  be  benefited,  and  then  that 
other  commissioners  should  assess  such 
lands  within  the  district  as  in  tlieir 
judgment  were  benefited,  is  not  invalid 
by  reason  of  not  requiring  the  assess- 
ment of  all  the  land  within  such  district. 
The  validity  of  an  as.«essment  on  lots 
benefited  by  a  local  improvement  is  not 
affected  by  the  fact  that  the  assessment 
is  greater  than  the  tax  valuation  of  the 
lots.  Sackett,  etc.  Streets,  in  re,  74  N.Y. 
95. 

1  People  V.  Mayor,  etc.  of  Brooklyn, 
4  N.  Y.  (4  Comst.)  419,  1851,  which  is 
the  leading  case  on  this  subject.  See 
chapter  on  Eminent  Domain,  sec.  481. 
Speaking  of  the  constitution  of  New  York, 
in  this  respect,  Mr.  Justice  Haggles,  in  the 
case  just  cited,  says  :  "  It  is  nut  ordained 
(by  the  constitution)  that  taxation  shall 
be  general,  so  as  to  embrace  all  persons 
or  all  taxable  property  within  the  state, 
or  within  any  district  or  territorial  division 
of  the  state  ;  nor  that  it  shall  or  shall 
not  be  numerically  equal,  as  in  the  case 
of  a  capitation  tax  ;  nor  that  it  must  be 
in  the  ratio  of  the  value  of  each  man's 
land,  or  of  his  goods,  or  of  both  combined  ; 
nor  that  a  tax  '  must  be  co-extensive 
with  the  district,  or  upon  all  the  property 
in  a  district  which  has  the  character  of, 
and  is  known  to  the  law  as,  a  local  sov- 
ereignty.' Nor  lias  the  constitution  or- 
dained or  forbidden  that  a  tax  shall  be 
apportioned  according  to  the  benefit 
which  each  tax-payer  is  supposed  to 
receive  from  the  object  on  which  the  tax 
is  expended.  In  all  of  these  particulars, 
the  pf)wer  of  taxation  (in  this  state)  is  un- 
restrained." 4  N.  Y.  419,  427.  The  case 
of  the  People  v.  Mayor,  etc.  of  Brooklyn, 
was  recognized  and  followed  in  Brewster 
V.  Syracuse,  19  N.  Y.  116,  118;  Guilford 
V.  Supervisors,  etc.  13  N.  Y.  (3  Kern.) 
143;  Sun  Insurance  Company  v.  Mayor, 
etc.  8  N.  Y.  241,  251 ;  Litchfield  v.  Vernon, 
41  N.  Y.  123,  1869;  Howell  v.  Buffalo,  37 


N.  Y.  2(37,  1868.  May  be  assessed  against 
owner.  Chapman  v.  Brooklyn,  40  N.  Y. 
372.  The  expense  of  a  local  assessment  for 
sidewalks  should  be  apportioned  between 
the  tenant  for  life  and  the  remainderman. 
Peck  I'.  Sherwood,  56  N.  Y.  014,  1874; 
post,  sec.  754;  Sands  v.  Richmond,  31 
Gratt.  (Va.)  571,  approving  text. 

Not  only  can  the  legislature  author- 
ize, but  it  may,  in  the  absence  of  any 
special  restriction  upon  its  power  in  this 
respect,  compel  a  municipal  corporation 
to  lay  out  and  improve  hirjhicays  or  streets 
within  its  limits,  without  its  consent  or  a 
vote  of  its  citizens  ;  and  for  this  purpose 
it  may  provide  for  raising  the  money  by 
a  sale  of  the  bonds  of  the  municipality, 
due  at  a  future  period,  and  to  be  paid  by 
taxation ;  and  if  the  local  authorities  re- 
fuse to  issue  the  bonds,  the  duty  may  be 
enforced  by  mandamus.  People  ex  tel. 
McLean  v.  Flagg,  46  N.  Y.  401 ;  s.  c.  11 
Am.  Law  Reg.  (N.  S.)  80.  See,  also, 
ante,  sec.  71,  and  cases  cited;  post,  sec. 
831,  n. 

In  Pennsylvania,  local  assessments  on 
the  property  benefited  are  "  clearly  with- 
in the  competency  of  the  legislature," 
are  a  legitimate  exercise  of  the  taxing 
power,  and  "  have  been  many  times  sus- 
tained by  this  court."  Per  Woodward, 
J.,  in  Philadelphia  v.  Tyron,  35  Pa.  St. 
401, 404, 1860.  See,  in  same  state,  O'Con- 
nor V.  Pittsburgh,  6  Harris  (18  Pa.  St), 
187 ;  Schenley  v.  Alleghany,  25  Pa.  St. 
128,  1854.  See  Kirby  v.  Shaw,  19  Pa. 
St.  258,  as  to  Pennsylvania  constitution, 
and  the  absence  of  anj^  provision  therein 
requiring  equality  of  taxation.  Comp. 
Hammett  v.  Philadelphia,  infra.  The 
assessment  may  ordinarily  be  npon  the 
abutter,  "  in  proportion  to  the  distance  in 
feet  which  the  property  may  abut"  on 
the  improvement.  Pittsburgh  v.  Woods, 
44  Pa.  St.  113,  1862,  approves  People  v. 
Mayor,  etc.  of  Brooklyn,  supra ;  Magee  v. 
Commonwealth,  46  lb.  358;  Wray  v. 
Pittsburgh,  46  lb.  365  (this  case  refers 
to  O'Connor  v.  Pittsburgh,  supra,  and 
says  the  charter  was  altered  after  it  was 
decided)  ;  McGonigle  v.  Alleghany,  44 
Pa.  St.  118;  Seeley  v.  Pittsburgh,  82  Pa. 
St.  360, 1877 ;  s.  c.  22  Am.  Rep.  760.  May 
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§  li')3.  (597)    Upon  the  kindred  question,  whether  it  is  compe- 
tent for  the  legislature  to  require  the  abutter  to  bear  the  whole  ex- 


be  made  a  lien  upon  the  property  bene- 
fited. MfMasters  v.  Coiiiinonwealtli,  3 
Watts  (Vn.),  2'J2,  1834;  Greensburg  v. 
Young,  53  Pa.  St.  280,  construing  ciiarter 
to  authorize  assessment  upon  tiie  abut- 
ter. Stroud  I'.  I'iuhidelpiiia,  61  I'a.  St. 
255;  Fenelon's  Petition,  7  Barr  (Pa.  St.), 
175. 

In  Pennsijlvanid  a  city  cannot  support 
a  claim  for  paving  against  the  road-bed 
of  a  railroad.  Junction  Railroad  Co.  v. 
Philadelphia,  88  Pa.  424.  The  right  of 
way  accjuired  by  a  railroad  company  is 
exclusive  at  all  times  and  for  all  pur- 
poses. J(i. ;  9.  p.  Philadelphia  i'.  Phil. 
"\V.  &  B.  Railroad  Co.,  33  Pa.  St.  41  ; 
Railroad  Co.  r.  Norton,  24  Pa.  St.  465 ; 
Mullierrin  c.  Del.  L.  &  W.  Railroad  Co., 
81  Pa.  306.  In  Philadelphia  i'.  Tryon, 
above  cited,  Mr.  Justice  Woodirard  thus 
vindicates  the  justice  of  such  assess- 
ments: "Local  impositions  for  grading, 
paving,  sewerage,  and  the  like,"  he  says, 
"  have  been  many  times  sustained  by  this 
court,  and  are,  in  the  long  run,  perfectly 
fair,  for  they  enter  into  and  enhance  the 
value  of  the  property  assessed.  The  pub- 
lic, it  is  true,  are  benefited,  but  so  is  the 
individual;  and  as  an  owner  of  urban 
property,  he  is  further  benefited  when, 
in  due  time,  the  same  tax  falls  on  his 
neighbor."     35  Pa.  St.  401,  404,  18()0. 

That  the  legislature  may  confer  upon 
municipal  corporations  the  power  of  as- 
sessing the  cost  of  local  improvements 
upon  the  property  benefited  has,  as  above 
shown,  been  frequently  decided ;  and 
whether  tlie  assessment  sliall  be  made 
upon  all  the  property  specially  benefited, 
or  alone  upon  the  abutters,  is  a  question 
of  legislative  expediency,  imless  there  be 
some  restraining  constitutional  provision 
upon  the  subject. 

Some  recent  decisions  of  the  Su- 
preme Court  of  Pennsylvania  have,  how- 
ever, asserted  an  important  limitation 
upon  this  legislative  discretion.  In  Hum- 
mett  V.  Philadelphia,  65  Pa.  St.  140  (3  Am. 
Rep.  015),  there  was  an  act  of  tlie  assem- 
bly authorizing  the  city  of  Philadelphia 
to  take  a  street  already  laid  out,  and  in 
good  condition,  and  improve  it  for  a 
public  drive  or  carriage-way,  and  to  as- 


sess the  expense  of  the  improvements 
upon  the  properly  abutting  upon  said 
street.  Tlie  court  held  this  to  be  uncon- 
stitutional, on  the  ground  that  it  imposed 
a  local  assessment  for  improvements 
which  were  for  the  public  benefit.  Tliei  e 
was  no  clause  in  the  constitution  oi  Penn- 
sylvania restraining  the  legislative  dis- 
cretion ;  but  it  was  said  the  limitation 
grew  out  of  the  very  nature  of  the  eul>- 
ject.  Mr.  Justice  Sliarswood,  after  dis- 
cussing some  of  the  authorities,  said  : 
"  The  original  paving  of  the  street  brings 
tlie  property  bounding  upon  it  into  the 
market  as  buikling  lots.  Before  that  it 
is  a  road,  not  a  street.  It  is  therefore  a 
local  improvement,  with  benefits  almost 
exclusively  peculiar  to  the  adjoining 
properties.  Such  a  cjise  is  clearly  within 
the  principle  of  assessing  the  cost  on 
the  lots  lying  upon  it.  .  .  .  But,  when  a 
street  is  once  opened  and  paved,  thus 
assimilated  with  tlie  rest  of  the  city  and 
made  a  part  of  it,  all  the  particular  bene- 
fits to  the  locality  derived  from  the  im- 
provements have  been  received  and  en- 
joyed. Repairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  munici- 
pality —  for  the  general  good  —  as  clean- 
ing, watching,  and  lighting.  It  would 
lead  to  monstrous  injustice  and  inequal- 
ity, should  such  general  expenses  be  pro- 
vided for  by  local  assessments." 

The  court  laid  down  the  following  gen- 
eral rule  :  "  Local  assessments  can  only 
be  constitutional  when  imposed  to  pay  for 
local  improvement,  clearly  conferring  spe- 
cial benefits  on  the  properties  assessed, 
and  to  the  extent  of  these  benefits.  They 
cannot  be  so  imposed  where  the  improve- 
ment is  either  expressed  or  appears  to 
be  for  general  public  benefit."  This 
rule,  though  clearly  sound  upon  principle, 
would  be  inconvenient  of  application 
from  the  difficulty  in  many  cases  in  de- 
termining whether  an  improvement  was 
a  public  or  a  j)rivato  benefit.  In  order  to 
justify  an  assessment,  tlie  improvement 
must  be  for  a  jjublic  purpose,  since  the 
public  have  no  riglit  to  tax  a  citizen  tn 
make  improvements  for  his  own  benefit 
solely.  All  streets  which  are  opened  for 
public  use  are  public  benefits,  and  it  is 
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pense  of  the  improvement  in  front  of  his  particular  propert}',  —  in 
other  words,  whether  the  abutters  can  be  made  to  pay  the  cost  of 


upon  that  ground  only  that  the  state  can 
take  private  property  for  streets;  but  the 
cost  of  opening  and  improving  tiiem  is 
assessed  on  adjoining  owners  on  the 
grouml  of  private  benefit. 

In  the  case  of  Washington  Avenue, 
69  Pa.  St.  3o2,  it  was  held  to  be 
beyond  tlie  power  of  the  legislature 
to  require  owners  of  farm  lands,  lying 
within  one  mile  on  either  side  of  a 
public  highway  to  paj'  for  improving 
it  by  an  assessment  upon  their  lands 
by  the  acre.  The  highway  in  question 
was  seven  miles  long,  was  not  within 
the  bounds  of  a  municipality  ;  but  its 
improvement  and  management  was  placed 
in  the  hands  of  a  board  of  commissioners. 
The  main  ground  on  which  the  decision 
was  based  was  that  t!ie  improvement 
would  be  a  general  public  benefit.  The 
secondary  ground  was  that  the  rule  of 
charging  benefits  by  frontage  could  "ap- 
ply only  to  cities  and  large  towns  where 
the  dcnsitj'  of  population  along  the  street 
and  the  small  size  of  lots  make  it  a  rea- 
sonably certain  mode  of  arriving  at  a 
true  result.  But  to  apply  it  to  the  coun- 
try and  to  farm  lands  would  lead  to  such 
inequality  and  injustice  as  to  deprive 
it  of  all  soundness  as  a  rule,  or  as  a  sub- 
stitute for  a  fair  and  impartial  valuation 
of  benefits  in  pursuance  of  law.  See 
Weber  v.  Reinhard,  73  Pa.  St.  370, 
1873;  B.C.  13  Am.  Hep.  747.  See  com- 
ments of  Justice  Sharswood  on  the  above 
case. 

In  the  opinion  in  the  Washington  Av- 
enue case,  supra,  after  referring  with 
approval  to  Hammett  v.  Philadelphia, 
Judge  Affnew  says  :  "  Indeed,  I  consider 
it  a  fortunate  circumstance  that  that 
case  came  up  ;  for  it  led  to  an  inquiry 
into  the  power  of  special  taxation, 
which  was  in  danger  of  running  wild 
by  insensible  degrees,  and  leading,  bo- 
fore  we  had  become  aware  of  it,  into 
the  e.xercise  of  a  bastard  power,  danger- 
ous to  the  right  of  private  property,  and 
violative  of  the  provisions  in  the  bill  of 
rights  placed  there  for  its  protection.  In 
questions  of  power  exercised  by  agents, 
it  is  sometimes  the  misfortune  of  com- 
munities to  be  carried,  step  by  step,  into 


the  exercise  of  illegitimate  powers,  with- 
out perceiving  the  progression,  until  tlie 
usurpation  became  so  firmly  fixed  by  prec- 
edents it  seems  to  be  impossible  to  recede 
or  to  break  through  them. 

"  The  majority  opinion  in  that  case  did 
not  tiien,  and  this  opinion  does  not  now, 
dispute  the  long-recognized  power  of  lo- 
cal taxation  for  local  improvements,  ac- 
cording to  the  benefits  conferred ;  but 
they  meet  and  dispute  departures  from 
that  power,  which,  if  recognized,  will 
end  in  the  overthrow  of  the  right  of  pri- 
vate property.  Laws  which  cast  the  bur- 
dens of  the  public  on  a  few  individuals, 
no  matter  what  the  pretence  or  how 
seeming  their  analogy  to  constitutional 
enactments,  are,  in  their  essence,  despotic 
and  t^Tannical;  and  it  becomes  the  judi- 
ciiiry  to  stand  firmly  by  the  fundamental 
law,  in  defence  of  their  general,  great, 
and  essential  principles  of  liberty  and 
free  government,  for  the  establishment 
and  perpetuation  of  which  the  constitu- 
tion itself  was  ordained." 

See  on  this  subject,  Seeley  v.  Pitts- 
burgh, 82  Pa.  St.  300,  1877  ;  s.  c.  22  Am. 
Rep.  700,  denying  right  to  make  assess- 
ments on  basis  of  frontage  on  rural  or 
suburban  property.  These  decisions  and 
others  are  referred  to  below,  in  another 
connection.  Infra,  sec.  761,  note;  post, 
sec.  808 ;  Wiston  v.  Philadelphia,  80  Pa. 
St.  505.  See  also  Saw-mill  Run  Bridge, 
85  Pa.  St.  163,  holding  a  bridge,  which 
is  part  of  a  public  highway  of  a  city, 
is  a  public  and  not  a  local  improvement; 
and  legislation  authorizing  the  assessment 
of  its  cost  upon  the  properties  benefited 
will  not  be  sustained,  as  all  citizens  have 
an  interest  in  such  an  improvement,  and 
the  assessment  of  its  cost  upon  individ- 
uals would  be  taking  private  property 
for  public  use  without  just  compensation. 
Also,  Tide-water  Co.  v.  Costar,  18  N.  J. 
Eq.  518. 

See  770s/,  sec.  780,  and  note  and  extract 
from  opinion  of  Waqner,  J.,  there  given  ; 
State  V.  Leffingwell",  54  Mo.  458,  1873. 
Compare  Lafayette  v.  Fowler,  34  Ind. 
140;  Williams  r.  Detroit,  2  Mich.  560, 
1861 :  Hoyt  i'.  East  Saginaw,  19  Midi. 
39;  Municipality  v.  Dunn,  10  La.  An.  57, 
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the  improvement  in  front  of  their  respective  lots,  instead  of  hav- 
ino-  the  whole  expense  of  the  improvement  assessed  or  appor- 


1855,  cited  infra ;  Bap.  Cli.  v.  McAtee,  8 
Bush  (Ky.),  5UB,  512;  post,  sec.  751). 

The  legishituru  may,  hi  Mammchusctts, 
authorize  tlie  cost  of  opening,  widening, 
and  grailing  streets  to  be  assessed  upon 
the  estates  tliat  will  abut  on  the  street 
afterwards  Dorgan  v.  Boston,  12  Allen 
(Mass.),  22:3;  Harvard  College  v.  Boston, 
104  Mass.  470 ;  Boston,  etc.  Society  v. 
Boston,  116  Mass  181,  1874;  s.  c.  17  Am. 
Rep.  153  ;  and  see  Meriden  v.  Camp,  46 
Conn.  284. 

In  Kvntuckji,  local  improvements  at  tlie 
expense  of  the  abutters  or  property  bene- 
fited was  first  decided  to  be  constitutional 
in  the  case  of  Lexington  v.  I\Ic(2uillan's 
Heirs,  9  Dana  (Ky.),  514,  1840,  in  which 
the  subject  is  discussed  with  great  fulness 
and  ability  by  Rohertsoti,  C.  J.  See,  also, 
Louisville  i».  Hyatt,  2  B.  Mon.  (Ky.)  177. 
In  the  recent  case  of  Howell  v.  Bristol,  8 
Bush  (Ky.),  4'J.'5,  1871,  it  appeared  that 
by  the  charter  of  Covington  tlie  city 
council  were  authorized  to  improve 
streets  with  Nicholson  pavement  or  other- 
wise "  whenever  the  owners  of  the  larger 
part  of  the  front  feet  of  ground,"  on  the 
proposed  improvement,  shall  petition 
therefor,  and  not  otherwise.  This  ap- 
plied to  every  street  in  the  city  except  a 
portion  of  Madison  Street,  which  was  the 
leading  thoroughfare  of  the  place ;  and 
as  to  a  designated  portion  of  this  street 
the  charter  provided  that  it  might  be 
jiaved  by  the  vote  of  all  the  members  of 
the  council  elect  and  in  office,  at  the  ex- 
pense of  the  adjoining  owners,  without 
an;/  petition  therefor.  This  portion  of  Madi- 
son Street  was  paved  under  an  ordinance 
unanimously  adopted  as  required  by  the 
charter,  without  an  n  petition  from  the  owners, 
and,  it  seems,  against  their  remonstrance  ; 
and,  the  city  seeking  to  enforce  payment 
for  the  pavement,  the  question  of  the  val- 
idity of  the  charter  distinctly  arose.  The 
Court  of  Appeals  held  that  under  the  de- 
cision in  the  McQuillan  and  Hyatt  cases 
the  charter  was  clearly  constitutional  ex- 
cept as  to  Madison  Street ;  and  as  to 
that  the  court  held  that  this  provision  of 
tlie  charter  was  destructive  of  that  inii- 
formity  and  approximate  equality  which 


those  cases  held  to  be  essential  to  the 
validity  of  such  taxation  or  assessments. 
See,  also,  as  to  repairing  and  reconstruct- 
ing street  with  Nicholson  pavement,  Bap- 
tist Church  V.  McAlee,  8  Bush  (Ky.), 
508,  1871;  s.  c.  8  Am.  Kep.  481,  distin- 
guished from  llammett  v.  Phila<Ielphia, 
supra;  also,  Covington  r.  Boyle,  6  Busli 
(Ky.),  204;  Bradley  i'.  McAtee,  7  Bush 
(Ky.),  667.  See,  also,  Caldwell  v.  Ru- 
pert, 10  Bush  (Ky.),  17'J,  1873. 

A  statute  authorizing  a  municipal  cor- 
poration to  direct  any  street  opened  by 
individuals  on  their  own  lands  and  dedi- 
cated to  the  public  to  be  graded  and 
made  fit  for  travel,  and  to  assess  the 
whole  expense  thereof  on  them,  is  not  in 
conflict  with  any  provision  of  the  consti- 
tution of  Xew  Jersey.  State  v.  Dean,  3 
Zabr.  (23  N.  J.  Law),  335,  1852;  Holmes 
V.  Jersey  City,  1  Beasl.  (N.  J.)  264; 
State  1-.  Fuller,  5  Vroom  (34  N.  J  Law), 
227.  Local  assessments  are  a  legitimate 
exercise  of  the  taxing  power.  State  v. 
Newark,  8  Vroom  (37  N.  J.  Law),  415; 
State  V.  Newark,  3  Dutch.  (N.  J.)  185, 
103.  Burdens  in  excess  of  benefits  must 
be  borne  by  general  taxation.  State  v. 
Iloboken,  7  Vroom  (3G  N.  J.  Law),  291; 
State  V.  Paterson,  8  lb.  (37  N.  J.  Law), 
380.  The  leading  case  is  State  v.  New- 
ark, 8  Vroom  (37  N.  J.  Law),  415,  1874; 
s.  c.  18  Am.  Rep.  729.  A  power  to  raise 
money  by  general  tax  for  a  street  im- 
provement is  not  inconsistent  with  a 
power  to  raise  money  therefor  by  special 
assessment.  State  v.  West  Orange,  40 
N.  J.  L.  122. 

Power  of  local  taxation  for  local  pur- 
poses sustained,  and  the  cases  decided  in 
Vir(jinia  on  the  subject,  collected  and  re- 
ferred to.  Gilkerson  v.  Justices,  13  Graft. 
(Va.)  577,  1856.  See  also  Sands  v.  Rich- 
mond, 31  Gratt.  (Va.)  571. 

In  Maryland,  the  Court  of  Appeals 
has  declared  the  constitutionality  of  laws 
which  impose  all  of  the  expenses  or  dam- 
ages caused  by  opening  a  street  upon 
those  immediate!}'  benefited,  instead  of 
the  comnmnity  at  large.  Alexander  t'. 
Baltimore,  5  Gill  (Md.),  383,  1847;  fol- 
lowed,  Moale  v.  Baltimore,  5  Md,  314, 
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tioned  among  all,  on  the  basis  of  frontage,  or  of  benefits,  —  there 
has  been  more  diversity  of  opinion.     In  a  case  in  31icUgan  in- 


1854,  This  last  case  expressly  approves 
People  r.  Brooklyn,  supra.  See,  also, 
Howard  v.  The  Ciiurch,  18  Md.  451. 

In  Mississippi,  it  is  also  held  that  there 
is  nothing  in  the  constitution  of  that 
state  whicli  deprives  the  legislature  of 
the  power  to  impose  a  tax  on  a  local  dis- 
trict for  the  construction  of  local  public 
iniprovenicnts ;  and  that  municipal  cor- 
porations maj-  be  constitutionally  author- 
ized to  assess  taxes  upon  lots  for  the  pur- 
pose of  making  improvements  upon  the 
streets  in  front  thereof.  Williams  v.  Cam- 
mack,  27  Miss.  (5  Cush.)  209,  224,  1854 
(levee  tax) ;  following  People  v.  Mayor, 
etc.  of  Brooklyn,  supra;  s.  p.  Alcorn  v. 
Horner  (levee  tax),  38  Miss.  652,  1860; 
Smith  V.  Aberdeen,  25  Miss.  458,  1853. 
The  objection  that  such  a  tax  is  not  equal 
and  uniform,  the  court  considered  not  to 
be  well  taken. 

In  Nebraska,  the  provision  of  the  con- 
stitution that  "  tiie  legislature  may  vest 
the  corporate  authorities  of  cities,  towns, 
and  villages  with  power  to  make  local 
improvements  by  special  assessments, 
or  by  taxation  of  property  benefited," 
merely  prescribes  the  rule  of  apportion- 
ment of  such  special  taxes,  and  does  not 
prohibit  the  legislature  from  conferring 
the  power  to  make  local  improvements 
by  special  assessments  or  taxation  upon 
property  benefited  upon  other  municipal 
corporations  than  those  designated.  [Crit- 
icising 81  111.  53.]  State  v.  Dodge 
County  Commrs.,  8  Neb.  124. 

In  Ohio,  lot-owners  may  be  constitu- 
tionally required  to  drain  and  fill  up  their 
lots,  and  the  power  may  be  delegated  to 
the  municipal  authorities.  Legislation  of 
this  character  is  sustained  as  a  legitimate 
exercise  of  tiie  police  power  for  the  pres- 
ervation of  the  public  health.  Bliss  v. 
Kraus,  10  Ohio  St.  54,  1864.  As  to  local 
assessments.  Creighton  v.  Scott,  14  Ohio 
St.  438 ;  ScoviUe  v.  Cleveland,  1  Ohio  St. 
126,  1853 ;  Cleveland  i;.  Wick,  18  Ohio 
St.  303;  Bliss  v.  Kraus,  16  Ohio  St.  54, 
1864.  In  a  late  case  the  doctrine  in  Ohio 
is  thus  declared  :  — 

A  corporation  to  pay  for  a  local  public 
improvement  may  by  assessment  take 
from  an  individual  whose  lauds  are  sub- 


ject to  assessment  and  specially  benefited 
by  the  improvement,  such  a  portion  of 
the  costs  thereof  as  is  the  equivalent,  but 
not  in  excess,  of  the  special  benefits  con- 
ferred thereby.      The  whole  amount  of 
the    assessment    must    be    apportioned 
amongst  the  several  lots  and  parcels  of 
land  specially  benefited  ni  the  proportion 
that  the  special  benefit  to  each  lot  or  par- 
cel bears  to   the  whole  special  benefits 
conferred  by  the  improvement.     If  the 
opening  of  a  street  rendered  it  practicable 
to    open     another    contemplated    street 
which  could  not  have  been  opened  before, 
and  this  fact  of  itself  specially  benefits 
lots    adjacent    to   the   new   street,   such 
special    benefits   may   properly  be   con- 
sidered in  estimating  the  special  benefits 
conferred   by   the   opening  of  the    new 
street.     The  right  that  gives  to  munici- 
pal corporations  the  privilege  of  resorting 
to  this  mode  of  taxation  is  not,  like  the 
right  of  general  taxation   in   the  state, 
founded  on  necessity;   on  the  contrary, 
the  right  of  a  municipal  corporation  to 
assess  private  property  to  pay  for  a  local 
public  improvement   is   not  founded  on 
necessity  but  on  a  principle  of  justice,  by 
which  the  public  may  fake  from  an  indi- 
vidual whose  lands,  owing  to  their  prox- 
imity to  it,  are  specially  benefited  by  the 
improvement,  such  a  portion  of  the  cost 
thereof  as  is  equivalent  to,  but  not  in  ex- 
cess of,  the  special  benefits  conferred  by  the 
improvement,  and  this  principle  of  justice 
in  itself  impliedly  furnishes  the  measure 
of,  and   limits    the  extent  of   the   right. 
Chamberlain  v.  Cleveland,  34  Ohio   St. 
551;    Hill   V.   Higdon,   5   Ohio   St.  243; 
Weisner   v.   Toledo,   31    Ohio   St.    387; 
Tide  Water  Co.  v.  Coster,  3  C.  E.  Green 
(18  N.  J.  Eq),  518;  Hammett  v.  Phila- 
delphia, 65  Pa.  146 ;  Thomas  ;;.  Gaines, 
35  Mich.  156;  Nichols  v.  Bridgeport,  23 
Conn.  204 ;  Flatbush  Ave.  in  re,  1  Barb. 
286;    Fourth  Ave.   in  re,  4  Wend.  452; 
Albany  Street,  in  re,  11  Wend.  149;  Wil- 
liam &  Anthony  Street,  in  re,  19  Wend. 
678;    Emerson   v.  Saltmarsh,  7  A.  &  E. 
2G6  ;  Dore  v.  Gray,  2  T.  R.  358;   Stafford 
V.   Hamston,  2  B.  &  B.  691;  Brooks  v. 
Baltimore,  48  Md.  2G5. 

Non-abutting  lots  and  lands  were  not 
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volving  this  precise  inquiry,  the  four  judges  tlien  constituting 


subject  to  assessment  for  the  cost  of  a 
street  improvement,  unless  tlie  same  be 
designated  and  tiie  amount  to  be  assessed 
tiiereon  fixed  by  the  board  of  improve- 
ments or  city  council.  Kelly  v.  Cieve- 
hind,  34  Ohio  St.  408. 

In  South  CaruUmi,  municipal  corpora- 
tions may  constitutionally  be  authorized 
to  levy  ta.xes  or  assessments  for  the  pur- 
jioses  of  drains  and  pavements,  and  with 
out  the  intervention  of  a  jury.  Cruik- 
shanks  v.  City  Council,  1  McCord  (So. 
Car.),  360,1821. 

That  the  legislature  possesses  the 
power,  unless  specially  restrained,  to  re- 
quire abutters  or  owners  of  property  spe- 
cially benefited  to  construct  sidewalks  or 
other  local  improvements,  has  also  been 
decided  in  the  following  cases.  White  i;. 
Mayor,  2  Swan  (Tcnn.),  304,  1852;  May- 
berry  V.  Franklin,  6  Humph.  (Tenn.)  308; 
Washington  r.  Mayor,  etc.,  1  Swan 
(Tenn.),  177;  Warren  v.  Ilenly,  31  Iowa, 
31,  1870;  s.  c.  5  West  Jurist,  101  ;  Mc- 
Geiiee  i'.  Matliis  (levee  tax),  21  Ark.  40, 
1860;  Nichols  v.  Bridgeport,  23  Conn. 
180,  207,  npproving  People  v.  Mayor,  etc. 
of  Brooklyn,  supra  ;  s.  P.  Cone  v.  Hart- 
ford, 28  Conn.  363,  374  ;  State  v.  Portage, 
12  Wis.  562;  Indianapolis  v.  Mansur,  15 
Ind.  112;  Lafayette  v.  Fowler,  34  Ind. 
140;  Blanding  v.  Burr,  13  Cal.  343 ; 
Street  Railway  Appeal,  32  Cal.  4U0  ;  Al- 
len V.  Drew,  44  Vt.  174,  1872;  Linton  v. 
Ashbury,  41  Cal.  525,  1871.  Assess- 
ments on  adjoining  lots,  for  paving,  held 
constitutional  in  the  Detroit  charter. 
Williams  r.  Detroit,  2  Mich.  660,  1853. 
See  Woodbridge  v.  Detroit,  8  Mich.  274; 
Hoyt  V.  East  Saginaw,  19  Mich.  39.  The 
subject  is  further  discussed  in  respect  of 
sewers  and  drains,  post,  sec.  808. 

As  to  power  to  pave  street  occupied 
by  a  jildiik  road  compantj  under  legislative 
authority,  and  assess  the  amount  upon 
the  abutters.  Bagg  v.  Detroit,  5  Mich. 
336.  Turnpike  roiid.  State  i'.  New  Bruns- 
wick, 1  Vroom  (30  N.  J.  L.),  305  (a  grad- 
ing and  paving  assessment).  A  city 
whose  charter  authorizes  it  to  repair  its 
streets  and  sidewalks,  and  make  assess- 
ments therefor,  may  repair  a  sidewalk  on 
land  owned  by  a  turni)ike  road  company, 
within  the  city  limits,  and  assess  the  ex- 
pense upon  the  owners  of  the  lands  abut- 


ting thereon.     Elmendorf  v.  Albany,   17 
llun  (N.  Y.),  81. 

Local  assessments  on  ruilroad  prop- 
erti/.  New  York,  etc.  v.  liailroad  Co. 
(railroad  property),  42  Com.  270,  1875; 
s.  c.  I'J  Am.  Hep.  534 ;  New  Haven 
V.  Railroad  Co.  (street  railway),  38 
Conn. 422,  1871  ;  8.  c.  10  Am.  Rep.  399; 
Railroad  Co.  v.  New  Haven,  42  Conn. 
27!»,  1875;  s.  c.  19  Am.  Rep.  534;  Rail- 
road Co.  V.  St.  Paul,  21  Minn.  526,  1875; 
Railroad  Co.  r.  Philadelphia,  88  Pa.  St. 
424  ;  Philadelphia  v.  Railroad  Co.,  33  Pa. 
St.  41 ;  Railroad  Co.  v.  Norton,  24  Pa.  St. 
465;  Mulhemin  v.  Railroad  Co.,  81  Pa. 
St.  366.  A  city  laid  out  a  new  street  run- 
ning parallel  with  a  railroad,  and  appro- 
priating througliout  its  whole  extent  some 
portion  of  the  land  embraced  in  the  char- 
ter of  the  railroad.  The  railroad  was 
assessed  for  benefits  arising  from  the  con- 
struction of  the  new  street  upon  the 
ground  that  by  reason  of  the  improve- 
ment tlie  lines  of  sight  would  be  extend- 
ed and  the  company  would  be  enabled  to 
run  their  trains  faster  with  less  danger  of 
casualties,  and  would  not  be  put  to  the  in- 
convenience of  keeping  gates  and  flagmen 
at  the  crossings.  IIcl<l,  in  the  absence  of 
proof  of  an  existing  necessity,  the  city 
had  no  right  to  appropriate  the  land  in- 
cluded in  the  (;harter  of  the  railroad  com- 
pany as  a  highway  ;  that  the  benefits 
could  not  be  assessed  upon  the  "  fran- 
chises"  of  the  company  ;  and  the  benefits 
were  too  contingent  and  consequential  to 
be  assessed  on  the  "  corporation  "  or  any 
of  its  property.  City  of  Bridgeport  v. 
N.  Y.  &  N.  H.  Railroad  Co.,  .36  Conn.  258; 
8.  c.  4  Am.  Hep.  03;  Railroad  Co.  r.  Con- 
nelly, 10  Ohio  St.  159;  Railroad  Co.  v. 
Spearman.  12  Iowa,  112  ;  State  r.  Atlan- 
tic City,  34  N.  J.  Law,  99  ;  supra,  sec. 
679.  n. ;  Parmalee  v.  Chicago,  60  111.  267, 
1871. 

The  track  of  a  railroad  which  borders 
on  a  street  is  projierly  assessable  for  its 
due  proportion  of  the  cost  of  improvement 
of  such  street  under  an  ordinance  of  the 
city.  Railroad  Co.  v.  Hanna,  68  Ind. 
602;  s.  p.  Chicago  i-.  Bacr,  41  Rl.  300; 
Railroad  Co.  v.  Connelly,  11  Ohio  St. 
159;  Railroad  Co.  v.  Spearman,  12  Iowa, 
112. 
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the  Supreme  Court  were  equally  divided  in  judgment.^  In  Wis- 
consin- luid  in  loica^  the  power  of  the  legislature,  in  the  absence 
of  special  restriction^  to  require  local  improvements  to  be  made 
in  this  manner  has  been  expressly  adjudged,  and  in  some,  and 
perhaps  most,  of  the  other  states  the  power  has  been  conferred, 
and  seems  to  have  been  exercised  without  being  judiciall}^  ques- 
tioned. It  may  be  true  that  in  some  instances  more  hardship 
Avill  be  occasioned  by  requiring  each  owner  to  make  or  pay  for 
the  improvement  in  front  of  his  own  property  than  if  the  cost 
were  assessed  on  the  basis  of  frontage  or  of  supposed  benefits 
received ;  still,  it  seems  to  the  author  difficult  to  find  satisfactory 
and  solid  grounds  on  which  to  discriminate  the  cases  so  as  to 
hold  that  one  is  within  the  constitutional  power  of  the  legislature 
and  the  other  is  not. 

§  754.  (508)  Whether  the  constitutions  of  the  various  states 
do  contain  provisions  which  prohibit  the  legislature  from  assessing 
the  expense  of  local  improvements  upon  the  property  in  the 
vicinity  has  given  rise  to  numerous  decisions.  In  the  leading 
case  it  was  held,  upon  great  consideration,  in  an  opinion  the 
reasoning  and  conclusion  in  which  have  been  almost  everywhere 
adopted,  that  legislation  of  this  character  did  not  contravene  the 
constitutional  provision  that  "  no  person  shall  be  deprived  of  life, 

1  Woodbridge  v.  Detroit,  8  Mich.  274,  against  all  local  assessments  on  principle, 

1860,  Mnriin,  C.  J.,  and  Manninrj,  J.,  hold-  but  considers  the  right  to  make  them  as 

ing  that  the   provision  of  the  charter  of  recognized   by   the    constitution   of    the 

Detroit  autiiorizing  the  council  to  cause  state,  which   requires  the  legislature,  in 

streets  to  be  improved,  and  to  assess  the  organizing   municipal    corporations,  "  to 

whole  expense   in  front  of  each  lot  upon  restrict   their   power   of  taxation,  assess- 

the  lot,  and  make  the  same  a  lien  there-  ment,"  etc.     See  ante,   sec.   60 ;  Sands  v. 

on,  was  valid.     Campbell  and   Chrlstianrj/,  Richmond,  31  Gratt.  (V.)  571,  citing  text. 

J.I..  contra.     The  discussions  in  the  sev-  3  Warren  v.  Ilenly,  31  Iowa,  31 ;  s.  c. 

oral  opinions  of  the  judges  are  very  inter-  5  Western  Jurist,  101,  1870.     In  tliis  case 

eoting  and  instructive.  Mr.  Justice  CWcy,  a  provision  of  the  charter  of  tlie  city   of 

in  his  treatise,  expresses  a  decided  opinion  Lyons,    authorizing   the   city   council  to 

against  the  constitutionality  of   such  en-  cause  the   streets  to  be   paved   and   the 

actment,  his   ground   of  objection  being  pavement  repaired,  and  to  that  end  to  re- 

that   the   requirement   is    arbitrary,  and  quire   the    adjacent   owners   to   pave  or 

disregards   tiie  principles  of  uniformity  repair  one  half  in  width  of  the  street  con- 

and    apportionment    of  burden.     Cooley  tiguous  to  their  respective  lots,  and  in 

Const.  Lim.  508.     See  on  general  subject  case  of  neglect,  authorizing  the  city  to  do 

of  constitutional    power,  Iloyt  v.   East  the  work  and  assess  the  expense  as  a  tax 

Saginaw,  19  Mich.  39.  on  the  lots,  was  held  not  to  be  unconsti- 

^  Weeks   v.  Milwaukee,  10  Wis.  258,  tutional.     Text  cited  and  approved. 
Paine,    J.,    makes    a    strong     argument 
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liberty,  or  property,  without  due  process  of  law  ;  nor  shall  private 
froperty  be  taken  for  public  use  without  just  compensation."  ^ 

§  755.  (599)  The  constitution  of  Calif ornia  requires  that 
'■'taxation  shall  be  equal  and  uniform  throughout  the  state," 
*'  and  that  all  property  in  the  state  shall  be  taxed  in  proportion 
to  its  value.''  The  word  taxation,  as  here  used,  was  held,  by  the 
Supreme  Court  of  that  state,  to  refer  to  general  taxes  to  defray 
the  ordinary  expenses  of  the  state  and  its  subordinate  local  gov- 
ernments, and  not  to  assessments  for  local  improvements ;  that 
taxation  was  intended  to  be  exercised  upon  the  basis  of  value,  so 
as  to  secure  equality  and  uniformity ;  that  assessments  (although 
a  branch  of  the  taxing  power)  need  not  necessarily  be  exercised 
on  the  ad  valorem  principle,  but  the  legislature  is  at  liberty  to 
adopt  a  different  mode  or  basis  of  apportionment,  such  as  frontage, 
benefits  received,  or  superficial  contents.^ 


1  People  V.  Mayor,  etc.  of  Brooklyn,  4 
N.  Y.  (4  Comst.)  419,  1851.  Decisions 
from  the  several  states  citeJ,  ante,  sees. 
616,  752,  note.  In  tiie  United  States  Su- 
preme Court  the  question  of  due  process 
of  law  was  considered  in  a  late  case 
where  an  assessment  of  the  real  estate  in 
the  city  of  xVeH>  Orleans  for  draining  the 
swamps  of  that  city  was  resisted,  on  the 
ground  that  the  proceeding  deprives  the 
owner  of  his  property  without  due  proc- 
ess of  law.  The  origin  and  history  of 
this  provision  of  the  constitution,  as  found 
in  Magna  Charta  and  in  the  fifth  and 
fourteenth  amendments  to  tlie  constitu- 
tion of  the  United  States,  were  considered. 
Tiie  difHculty  and  the  danger  of  attempt- 
ing an  authoritative  definition  of  what  it 
is  for  a  state  to  deprive  a  person  of  life, 
liberty,  or  property  without  due  process 
of  law  witliin  tlie  meaning  of  the  four- 
teenth amendment  was  suggested,  and 
the  better  mode  held  to  be  to  arrive  at  a 
sound  definition  by  the  aiuiunciation  of 
the  principles  which  govern  each  case  as 
it  arises.  It  had  already  been  decided  by 
that  court  that  due  process  of  law  does 
not  require  that  the  assertion  of  the 
rights  of  the  public  against  the  individ- 
ual, or  the  imposition  of  burdens  upon 
his  property  for  tlie  public  use,  should  in  all 
cases  be  done  by  a  resort  to  the  courts  of 
justice.    Murray  r.  Iloboken  Co.,  18  How. 


272 ;  Kennard  v.  Morgan,  92  U.  S.  480.  In 
the  present  case  the  Supreme  Court  held 
that  when  such  a  burden  or  the  fixing  of 
a  ta.x  or  assessment  is  by  the  statute  of  the 
state  required  to  be  submitted  to  a  court 
of  justice  before  it  becomes  effectual, 
with  notice  to  the  owners  and  the  right 
on  their  part  to  appear  and  contest  the 
assessment,  this  is  due  process  of  law 
within  the  meaning  of  the  constitution. 
Neither  the  corporate  agency  by  which 
the  work  is  done,  the  excessive  price  al- 
lowed for  the  work  by  statute,  nor  the 
relative  importance  of  the  work  to  the 
value  of  the  land  assessed,  nor  the  fact 
tliat  the  assessment  is  made  before  the 
work  is  done,  nor  that  the  assessment  is 
unequal  as  regards  the  benefits  conferred, 
nor  that  personal  judgments  are  rendered 
for  the  amount  assessed,  are  matters  in 
which  the  federal  constitution  controls 
the  state  authorities.  Davidson  r.  New 
Orleans,  9(3  U.  S.  97,  1877. 

-  Constitution  of  California,  art.  xi. 
sec.  13 ;  Emery  r.  Gas  Co.,  28  Cal.  345, 
1865.  The  opinion  of  Satryer,  J.,  con- 
tains an_  exceedingly  clear  and  able  dis- 
cussion of  the  subject,  in  the  light  of  the 
adjudged  cases.  It  is  referred  to  by 
Dodd,  J.,  in  the  State  v.  Newark,  36  N. 
J.  L.  (7  Vrooni)  478,  1873;  8.  c.  13  Am. 
Rep.  464.  See,  also,  Hart  v.  Gaven,  12 
Cal.  470;  Argenti  v.  San  Francisco,   16 
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§  756.  (600)  So  in  Louisiana,  according  to  the  later,  if  not  the 
earlier,  cases,  local  municipal  assessments  for  local  improvements 
are  valid,  although  the  constitution  provides  that  all  taxation  shall 
be  equal  and  uniform  through  the  state ;  such  assessments  are 
not  taxation  witWn  the  meaning  of  the  constitution  requiring 
uniformitv  of  taxation.^ 


Cal.  255;  People  v.  Railroad  Co.,  35  Cal. 
606;  Burnett  j\  Sacramento,  12  Cal.  76, 
1850;  Blanding  r.  Burr,  13  Cal.  343; 
Walsh  V.  Mattliews,  29  Cal.  123 ;  Cham- 
bers V.  Satterlee,  40  Cal.  4U7,  1871; 
People  V.  Wliylcr,  -fl  Cal.  351,  1871. 
Compare  Creighton  v.  Manson,  27  Cal. 
613.  "  Uniformity  "  of  assessment,  and 
mode  of  ascertaining  benefits.  Street 
Railway  Appeal,  32  Cal.  499,  1867.  Right 
to  assess  street  railway  company  as  one 
of  the  parties  benefited  by  local  improve- 
ment. Ih. ;  State  v.  Newark,  3  Dutch. 
(X.  J.)  180;  Taylor  v.  Palmer,  31  Cal. 
240,  1866,  as  to  making  assessments  a 
l)ersonal  cliarge,  and  St.  Louis  v.  Allen, 
63  Mo.  44,  1873, 

Tlie  constitutional  provision  mentioned 
in  the  text  further  construed.  People 
V.  Railroad  Co.,  35  Cal.  G06 ;  People  v. 
McCreery,  34  Cal.  432.  In  the  case  last 
cited  it  is  held  that  the  power  of  the 
legislature  over  the  whole  subject  of  taxa- 
tion, including  the  property  to  be  charged, 
the  amount  of  the  tax,  the  mode  of 
levying,  assessing,  and  collecting  it,  etc., 
is  as  ample  as  over  any  other  matter  that 
is  a  proper  subject  of  legislative  action. 
Tiie  provisions  of  sec.  13,  art.  xi.,  of 
tlie  constitution  are  limitations,  and  not 
grants  of  power  ;  but  as  limitations  are, 
according  to  their  terms,  mandatory  upon 
the  legislature.  And  it  is  also  held:  first, 
that  by  the  words  "  all  property  in  tliis 
state  "  is  meant  all  private  property,  or 
all  property  other  than  that  belonging  to 
the  United  States  or  this  state,  or  that 
which  is  public  property ;  second,  that 
the  words  "  taxation  shall  be  equal  and 
uniform  throughout  the  state"  relate  to 
taxation  of  property,  and  that  the  legis- 
lature lias  no  power  to  exempt  any  pri- 
vate property  in  this  state  from  taxation ; 
and  third,  tliat  tlie  rate  of  taxation  on 
property  for  state  purposes  shall  be  uni- 
form throughout  the  state.  People  v. 
Coleman,  4  Cal.  46,  and  High  v.  Shoe- 
maker, 22  Cal.  303,  so  far  as  in  conflict 


herewith,  are  overruled.  And  see  Beals 
V.  Amador  County,  35  Cal.  624 ;  Cham- 
bers V.  Satterlee,  40  Cal.  497,  1871; 
Doyle  V.  Austin,  47  Cal.  353,  3G0,  1874  ; 
People  V.  Whyler,  41  Cal.  351,  1871;  in 
People  V.  Lynch,  51  Cal.  15,  1875,  s.  c. 
21  Am.  Rep.  677,  it  was  held  that  in  as- 
sessments for  local  improvements  the  ap- 
portionment must  be  uniform,  and  if  it  is 
not,  and  is  not  made  so,  the  legislature 
cannot  validate  it.  As  to  uniformity  in 
■wharfage  and  dockage  duties.  People  v. 
Railroad  Co.,  35  Cal.  606.  A  tax  on 
merchants,  graduated  according  to  the 
amount  of  their  sales,  is  not  unequal. 
Sacramento  v.  Crocker,  16  Cal.  119.  A 
charge  imposed  on  all  the  property,  per- 
sonal as  well  as  real,  of  a  designated  dis- 
trict to  construct  levees  therein  is  a  tax  and 
not  an  assessment,  and  is  not  invalid  be- 
cause it  is  not  equal  and  uniform.  People 
V.  Whyler,  41  Cal.  351,  1871. 

If  a  street  is  opened  in  a  city,  and  to 
pay  for  the  land  taken,  and  the  damages 
to  improvements  thereon  or  adjacent 
thereto,  and  injured  thereby,  and  all 
other  expenses,  bonds  are  issued  ;  and  to 
pay  the  same  and  the  interest  thereon, 
an  annual  percentage  is  directed  to  be 
levied  on  the  lots  benefited  thereby, 
which  percentage  is  upon  the  enhanced 
value  of  the  lots,  as  fixed  by  a  board  of 
public  works,  this  imposition  is  an  as- 
sessment, and  not  a  tax.  In  such  case 
the  interest  to  accrue  on  the  bonds,  and 
the  discount  suffered  in  converting  them 
into  cash,  are  incidental  expenses  and 
the  property  benefited  is  only  charged 
with  the  cost  of  the  improvement.  Doyle 
V.  Austin,  47  Cal.  353,  1874. 

1  Street  Case,  20  La.  An.  497,  1868,  ap- 
proving Draining  Company  Case,  11  La. 
An.  338,  1856,  in  which  the  power  of  the 
legislature  to  compel  proprietors  to  make 
or  pay  for  local  improvements  is  consider- 
ately and  fully  examined;  and  it  was  even 
held  by  the  majority  of  the  court  that 
the  legislature   had   the  power  to  cause 
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§  757.  (COl)  So,  in  3Iissoiiri,  assessments  against  adjacent 
owners  for  benefits  received  from  the  opening,  etc.,  of  streets  are 
a  valid  exercise  of  the  taxing  power,  and  do  not  contravene  the 
provision  of  the  constitution  "  that  all  property  subject  to  taxa- 
tion shall  be  taxed  in  proportion  to  its  value."  ^ 

§  758.  (602)  So  a  provision  of  the  constitution  of  Kansas, 
under  the  title  "  Finance  and  Taxation,"  that  "  the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion," and  another  section,  under  the  title  "Corporations,"  that 
"  provision  shall  be  made  by  general  law  for  the  organization  of 
cities,  towns,  and  villages ;  and  their  power  of  taxation,  assessment, 
etc.,  shall  be  so  restricted  as  to  prevent  the  abuse  of  such  power," 
were  held  not  to  deprive  the  legislature  of  the  power  to  authorize 
local  improvements  of  streets  to  be  charged  upon  the  adjacent 
property.  In  the  latter  section,  the  word  "  assessment"  was  con- 
strued to  be  used  in  its  technical  sense  of  a  charge  upon  the 
adjacent  property  for  improvements,  and  in  the  former  section  it 
was  used  in  a  different  sense.^ 

§  759.  (603)  A  legislative  enactment  in  Kentuchy  incorporated 
a  small  suburban  community,  in  the  vicinity  of  a  city,  called  "  The 
District  of  Higiilands,"  and  authorized  its  trustees  "to  grade  and 
pave,  or  macadamize  with  rock  or  gravel,  any  public  road  passing 
through  or  into  said  district,  within  the  limits  thereof ;  and,  with 
the  assent  of  two  thirds  of  the  owners  of  the  real  estate  through 
which  any  such  road  may  pass,  to  levy  special  taxes  on  such  real 
estate,  to  pay  for  such  grading  and  paving  or  macadamizing."    It 

lands  within  the  limits  of  a  municipal  9  Dana  (Ky.),513.     Note  the  protest  or 

corporation  to  be  drained  at  the  expense  doubts  of  Vori(s,^.,  in  St.  Louis  v.  Allen, 

of  the  land  benefited,  through  the  inter-  53  jMo.  44,  1873,  but  he  admits  that  the 

vcntion  of  a  private  corporation  created  view  stated  in  the  text  has  been  too  long 

for  tliat  purpose.     See,  also,  Wallace  v.  recognized  and  acted  on  to  be  judicially 

Shclton,  14   La.  An.  498   (levee   assess-  overthrown. 

nients);  Municipality  i-.  Dunn,  10  La.  An.  ^  pjines   v.  Leavenworth,  ?>  Kan.  186, 

57  ;  O'Leary  i;.  Sloo,  7  La.  An.  25 ;  Muni-  1865.    In  Nebraska  the  same  construction 

cipality   v.   Guillotte,   14   7^.   297,   1859;  was  adopted.    Ilurford  r.  Omaha,  4  Neb. 

Ycatman  v.  Crandall,  11   lb.  220   (levee  336,  347,  1876,  where  the  subject  is  fully 

assessments).    Compare   Municipality   v.  discussed  by  <7a«»,  J.    See  also  Railroad  i-. 

White,  9  lb.  446,  1864 ;  White  v.  People,  Connelly,  10  Oliio  St.  166 ;  Weeks  v.  Mil- 

94  111.  604  ;  supra,  sec.  750.  waukee,  10  Wis.  242;  Railroad  Co.  i'.  St 

1  Garrett  v.  St.  Louis,  25  Mo.  505, 1857,  Paul,  21  Minn.  526,  528,  1875;  Sewall  v. 

approving  People  v.  Mayor  of  Brooklyn,  St.  Paul,  20  Minn.  511,  525,  1874;  ante, 

supra;  Lexington  r.   McQuillan's  Heirs,  sec.  50;  mjra,  sqc.  7~S. 
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was  held  that  the  act  was  constitutional,  and  that  a  levy  of  a  tax, 
upon  petition  of  the  requisite  number  of  land-owners,  on  the  land 
abutting  the  roads  improved,  rated  by  the  number  of  acres  of  each 
owner's  tract,  approached  equality  as  nearly  as  specific  taxation 
might  be  expected  to  do,  and  hence  could  not  be  adjudged  uncon- 
stitutional for  unjust  inequality. ^ 

But,  on  the  other  hand,  it  sliould  be  stated  that,  in  Illinois,  it 
was  held,  under  the  special  provisions  of  the  late  constitution, 
that  special  assessments  made  upon  the  sole  basis  of  frontage 
were  unconstitutional,  as  containing  neither  the  element  of  "  uni- 
formity "  nor  "  equality,"  which  were  regarded  as  essential  to  all 
taxation  in  that  state,  whether  general  or  local.^ 


1  Malchus  V.  Highlands,  4  Bush  (Ky.), 
547.     See  supra,  sec.  752,  n. 

2  Cliicago  V.  Larned,  34  111.  203,  1864, 
criticising  and  holding  inapplicable,  Peo- 
ple r.  Brooklyn,  sii})ia,  and  the  decisions 
in  other  states  which  follow  it.  s.  p.  Otta- 
wa V.  Spencer,  36  111.  211,  18G6;  Taylor  v. 
Chandler,  9  Hcisk.  (Tenn.)  349,  1877,  fol- 
lowing Chicago  V.  Larned,  s(//)ra.  In  view 
of  the  importance  of  the  subject,  and  the 
undoubted  fact  that  the  reasoning  of  the 
court  is  opposed,  as  it  would  seem,  to 
tlie  general  current  of  the  decisions  else- 
where, the  special  provision  of  the  con- 
stitution, and  the  result  reached,  may  be 
properly  stated  with  some  fulness.  The 
constitution  (art.  i.\.  sec  2)  declared  that 
the  general  assembly  shall  provide  for 
levying  a  tax  by  valuation,  so  that  all 
persons  shall  pay  a  ta.\  in  proportion  to 
the  value  of  tlieir  property.  It  also  con- 
tained the  following  provision  (art.  ix. 
sec.  5) :  "  Tliat  tiie  corporate  authorities  of 
counties,  townships,  school  districts,  cities, 
towns,  and  villages,  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate 
purposes  ;  such  taxes  to  be  uniform  in  respect 
to  persons  and  jn-o/ierti/  within  the  jurisdiction 
of  the  hodij  imposinr/  the  same."  Also,  the 
usual  provision  for  compensation  for  pri- 
vate property  taken  for  public  use.  By 
the  revised  charter  of  the  city  of  Chicago 
it  was  empowered  to  grade,  pave,  and  im- 
prove its  streets,  and  to  assess  the  cost  upon 
the  real  estate  fronting]  on  the  contemplated 
improvement.  In  the  case  of  Chicago  v. 
Larned,  34  111.  203,  1864,  the  question  of 
the  constitutionality  of  this  part  of  the 
charter  arose,  and  was  discussed  by  coun- 


sel with  great  analytic  power  and  re- 
search. The  opinion  of  the  Supreme 
Court  was,  that  tlie  provisions  of  the  con- 
stitution were  peculiar  and  more  stringent 
than  those  in  any  other  state  (but  in  this 
respect,  the  court  was  probably  mis- 
taken) ;  that  the  principles  of  "  uni- 
formity "  and  "  equality "  of  taxation 
applied  to  local  as  well  as  general  taxes, — 
applied  to  special  assessments  as  well  as 
to  taxes ;  and  that  a  special  assessment 
for  a  "  Nicholson  pavement,"  made  on  the 
basis  of  the/?wita^e  of  lots  on  the  street, 
was  invalid,  as  being  neither  equal  nor 
uniform.  The  court  was  of  opinion  that 
such  assessments  could  only  be  made  by 
assessing  to  each  lot  the  special  benefits 
it  will  derive  from  the  improvement, 
charging  such  benefit  on  the  lots,  the 
residue  of  the  cost  to  be  paid  by  equal 
and  uniform  taxation.  The  prior  decis- 
ions in  that  state  upon  the  subject  are 
reviewed,  and  in  effect,  as  it  would  seem 
to  the  author,  overruled.  In  Ottawa  v. 
Spencer,  40  111.  211, 1866,  the  same  princi- 
ple was  adhered  to  and  applied  to  a  spe- 
cial assessment  for  building  sidewalks. 
s.  p.  St.  John  V.  East  St.  Louis,  50  III. 
92,  1869.  See  Dunnovan  v.  Green,  57  111. 
63;  People  v.  Canty,  55  111.  .33;  Wider  i-. 
East  St.  Louis,  55  111.  133 ;  Supervisors  v. 
Welder,  64  111.  427,  1873,  5  Ch.  Leg. 
News,  265.  As  to  provisions  of  the  new 
constitution  of  Illinois,  and  construction 
of  sec.  4,  art.  ix.  thereof,  in  relation  to 
municipal  ta.xes  and  assessments,  see 
Webster  v.  Chicago,  62  111.  302,  1872 ;  s.  c. 
4  Chicago  Legal  News,  116  ;  Prim  v.  Belle- 
ville, 59  111.  142;  Sherlock  v.  Winnetka,68 
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§  760.  The  Supreme  Court  of  Tennessee  has  expressed  its  ap- 
proval of  the  decisions  in  Illinois  referred  to  in  the  preceding 
section,  and  under  the  sections  of  the  constitution  of  the  state 
t^iven  in  the  note  ^  has  held  that  local  assessments  are  included  in 
the  provisions  ret^uiring  all  property  to  be  taxed  according  to  its 
value  ;  and  therefore  it  is  beyond  the  power  of  the  legislature  to 
authorize  a  municipality  to  pave  its  streets  and  charge  the  cost 
thereof  on  the  adjoining  lots  in  ijroijortion  to  their  respective 
fronts? 

§  761.  The  general  results  of  the  foregoing  extended  reference 
to  the  judgments  of  the  courts  of  the  several  states  concerning 
local  improvements  and  assessments  in  respect  thereof  are  here 
summed  up  by  the  author,  accompanied  with  some  critical  and 
explanatory  observations :  — 

1.  A  local  assessment  upon  property  immediately  and  specially 
benefited  by  a  local  improvement  of  a  street,  although  resting  for 
its  foundation  upon  the  taxing  power,  is  distinguishable  in  many 
respects  from  a  tax  levied  for  the  general  purposes  of  the  state  or 
the  general  purposes  of  the  municipality. 

The  soundness  of  this  proposition  is  recognized  by  the 
legislation  of  parliament,  which  has  constantly  distinguished 
between  taxes  for  the  benefit  of  the  whole  kingdom  and 

111.  531 ;  Huntley  v.  Commrs.,  67  111.  G-SO.  and  incorporated  towns  to  impose  taxes 
Chicago  V.  Larned  is  approved  by  the  for  county  and  corporation  purposes  re- 
Supreme  Court  of  Arkmmas  (Poay  v.  spectively";  but  "  all  property  shall  be 
Little  Rock,  32  Ark.  31,  41,  1877)  and  in  taxed  according  to  its  value,  and  upon 
Tennessee.  Taylor  v.  Chandler,  9  lleisk.  tlie  princii)les  established  in  resrard  to 
349,  1877.  state  taxation."     Post,  sees.  770,  778. 

1  Art.  ii.  sec.  27  of  the  constitution  of  -'  McBean  r.  Chandler,!)  Heisk.  (Tcnn.) 
Tennessee  of  1834  requires  "  that  all  349,  1872  ;  s.  c.  24  Am.  Eep.  308.  tnder 
property  shall  be  taxed  according  to  its  this  decision  the  abutting  property  es- 
value,  that  value  to  be  ascertained  in  caped  a  specific  charge,  estimated  to 
such  numner  as  the  legislature  shall  di-  amount  to  51,500,000.  Tlie  two  previous 
rect,  so  that  the  same  shall  be  equal  and  cases  in  that  state  where  sidewalk  as- 
uniform  throughout  the  state."  This  re-  sessments  were  sustained  (Mayor  v. 
lates  to  state  taxation.  In  1830  the  Su-  Maberry,  6  Humph.  (Tenn.)  371;  Wash- 
preme  Court  in  Marr  r.  Knloe,  1  Yerg.  ington  v.  Nashville,  1  Swan,  177),  were 
4-52,  had  decided,  contrary  to  the  deci-  distinguished  and  limited.  Must  all  local 
sions  elsewhere,  that  the  taxing  jmwer  improvements,  such  as  sewers,  side- 
could  not  be  delegated  to  municipalities,  walks,  paving  streets,  be  now  made  at 
to  meet  which  the  following  section  of  the  the  expense  of  all  the  taxpayers  of  the 
constitution  of  1834  was  adopted  (art.  city,  or  may  they  be  made  on  the  prin- 
ii.  sec.  28)— "The  General  Assembly  ciple  adopted  in  Illinois  ?  6'i//;ra,  sec.  769, 
shall  have  power  to   authorize   counties  note. 
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those  laid  for  the  improvement  of  a  particular  district.^  It 
is  also  recognized  by  the  legislation  of  perhaps  every  state 
in  the  Union.^  Hence,  as  is  elsewhere  shown,  a  statutable 
exemption  of  designated  property  from  "  taxation  "  does  not 
include  an  exemption  from  local  assessments.^  Hence,  also, 
as  we  have  already  seen,  provisions  in  state  constitutions 
concerning  equality  of  "  taxation  "  are  generally,  although 
not  invariably,  held  not  to  apply  by  their  intrinsic  force  to 
local  assessments.* 

2.  A  local  assessment  or  tax  upon  the  property  benefited  by  a 
local  improvement  may  be  authorized  by  the  legislature. 

Where  the  constitution  of  a  state  treats  local  assessments 
as  taxes,  and  includes  them  in  its  provisions  as  to  the  manner 
in  which  taxes  shall  be  laid,  its  requirements  in  that  behalf 
must,  of  course,  be  observed.^ 

Where  there  is  no  special  constitutional  requirement,  the 
expense  of  the  local  improvement  may  be  authorized  by  the 
legislature  to  be  apportioned  on  some  other  basis  than  that 
of  value  of  the  property  within  the  taxation  district. 

3.  Special  benefits  to  the  property  assessed,  that  is,  benefits 
received  by  it  in  addition  to  those  received  by  the  community  at 
large,  is  the  true  and  only  solid  foundation  upon  which  local 
assessments  can  rest ;  and  to  the  extent  of  special  benefits  it  is 
everywhere  admitted  that  the  legislature  may  authorize  local 
taxes  or  assessments  to  be  made. 

4.  When  not  restrained  by  the  constitution  of  the  particular 
state,  the  legislature  has  a  discretion,  co-extensive  with  the  broad 
domain  of  legislative  power,  in  making  provisions  for  ascertaining 
what  property  is  specially  benefited  and  how  the  benefits  shall 
be  apportioned. 

This  proposition,  as  stated,  is  nowhere  denied ;  but  the 
adjudged  cases  do  not  agree  upon  the  extent  of  legislative 
power.  The  courts  which  have  followed  the  doctrine  of  the 
leading  case  in  Neto  York  ^  have  asserted  that  the  authority 

1  Viner's  Abr.  "sewers";  Comj'n's Dig.         ^  Posf^  sec.  776  and  cases  cited. 
"  sewers  " ;  Bedford    Union   v.   Commrs.  *  Ante,  sees.  754-759,  7G2. 

of  Bedford,  7   Exch.  777 ;    Boston,   etc.  ^  McBcan     v.     Chandler,    9     Ileisk. 

Society  v.  Boston.  110  Mass.  181,  1874;  (Tenn.)  349,  1873;  s.  c.  24  Am.  Rep.  308, 

B.  c.  17  Am.  Rep.  153,  per  Devens,  J.  cited  ante.    Illinois  rule  ante,  sec.  759,  note, 

2  Ante,  sec.  616  and  note  ;  sec.  752  and  ^  People  v.  Mayor,  etc.  of  Brooklyn,  4  N. 
note.  Y.  (4  Comst.)  419, 1851;  ante,  sees.  616,  752. 
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of  the  legislature  in  this  regard  is  quite  without  limits ;  but 
the  decided  tendency  of  the  later  decisions,  including  the 
courts  of  New  Jersey^  Michigan^  and  Pennsylvania,  is  to  hold 
that  the  legislative  power  is  not  unlimited,  and  that  these 
assessments  must  be  apportioned  by  some  rule  capable  of 
producing  reasonable  equality,  and  that  provisions  of  such  a 
nature  as  to  make  it  legally  impossible  that  the  burden  can 
be  apportioned  with  proximate  equality  are  arbitrary  exac- 
tions and  not  an  exercise  of  legislative  authority. 

5.  The  assessments  may  be  made  upon  all  the  property  spe- 
cially benefited  by  the  particular  improvement  according  to  the 
exceptional  benefit  each  lot  or  parcel  of  property  actually  and 
separately  receives.  This  is,  perhaps,  the  method  most  generally 
adopted  by  the  legislation  in  this  country,  and  it  is  the  one  which, 
in  our  judgment,  is  right  in  principle  and  the  most  just  in  its 
practical  workings. 

6.  Where  the  property  is  urban,  and  has  been  platted  into 
blocks,  with  lots  of  equal  depth  which  abut  the  local  improve- 
ment for  which  the  assessment  is  made,  and  there  are  no  special 
constitutional  restrictions  in  the  way,  and  nothing  in  the  nature 
and  circumstances  of  the  particular  case  to  make  an  assessment 
in  proportion  to  the  frontage  of  the  lots  upon  the  improvement 

See  cases  from  the  states  named  anrl  oth-  ment  [apjainst  the  consent  of  the  owners, 
ers  referred  to  in  tlic  last  note  to  tliissec-  or  a  majority  of  tliem]  upon  a  few  prop- 
tion.  If  tlie  reader  will  compare  the  opin-  erty  owners  against  their  consent,  and 
ion  of  Chief  Justice  Gibson,  in  Kirby  v.  compel  them  to  pay  the  entire  expense 
Shaw,  19  Ta.  St.  258,  1852,  with  that  of  under  the  delusive  pretence  of  a  corre- 
Cliief  Justice  Aijnew,  the  Wasliington  sponding  specijic  benefit  conferred  upon 
Avenue  Case,  69  Pa.  St.  352, 1871,  and  in  their  property,  is  a  species  of  despotism 
Seeley's  Case,  82  lb.  300, 1877,  referred  to  that  ought  not  to  be  perpetuated  under  a 
infni,  he  will  discover  how  widely  they  government  which  claims  to  protect 
differ  (although  the  actual  judgments  property  equally  with  life  and  liberty, 
may  not  conflict)  concerning  the  ampli-  Besides  its  manifest  injustice,  it  deprives 
tude  of  legislative  power  in  respect  of  the  citizen  practically  of  the  principal 
taxes  and  impositions.  In  the  recent  case  protection  [aside  from  constitutional  re- 
ef Guest  V.  Brooklyn,  69  N.  Y.  506,  1877,  straints]  against  unjust  taxation,  viz.,  the 
Church,  C.  J.,  not  denying  the  power  of  responsibility  of  the  representative  for 
the  legislature  to  authorize  local  assess-  his  acts  to  his  constituents.  As  re- 
ment  against  the  owner's  consent,  con-  spects  general  taxation  where  all  are 
demns  the  system  as  authorized  and  prac-  equally  affected,  this  ojierates,  but  it  has 
tised  in  New  York  and  Brooklyn  "  as  no  beneficial  application  in  preventing 
unjust  and  oppressive,  unsound  in  prin-  local  taxation  for  public  improvements, 
ciple,  and  vicious  in  practice.  The  right  The  majority  are  never  backward  in 
to  make  a  public  street  is  based  upon  consenting  to,  or  even  demanding,  im- 
public  necessity,  and  the  public  should  provements  which  they  may  enjoy  with- 
pay  for  it.   To  force  an  expensive  improve-  out  expense  to  themselves." 
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work  manifest  injustice,  it  is  generally,  but  not  always,  regarded 
as  Avithin  the  competency  of  the  legislature  to  provide  that  it 
may  be  so  made. 

As  to  the  sidewalks  this  is  scarcely  disputed  or  open  to 
dispute.  As  to  grading,  paving,  and  sewers,  the  basis  of 
frontage,  where  sustained,  is  regarded  as  a  convenient,  prac- 
ticable, and  in  most  cases  in  the  long  run  a  just  method  of 
ascertaining  the  benefits  severally  received,  since  the  benefits 
actual  and  probable  to  the  abutters  is  generally  proportioned 
to  the  length  of  their  respective  fronts ;  and  hence  this  rule, 
as  a  rule  of  apportionment,  is  one  which,  on  the  conditions 
above  named,  the  legislature  may,  in  its  discretion,  pre- 
scribe.^ 

7.  Under  the  same  conditions  and  restrictions,  the  legislature 
may  authorize  the  assessment  upon  the  lots  benefited,  in  propor- 
tion to  their  superficial  area. 

But  if  other  than  abutting  lots  are  assessed  in  this  mode, 
and  especially  if  the  property  thus  assessed  cannot  as  of 
right  participate  in  the  benefit  and  use  of  the  local  improve- 
ment, and  the  extent  of  the  assessment  district  is  such  as  to 
include  lots  directly  and  largely  benefited  with  those  only 
indirectl}'  and  slightly  benefited,  then,  since,  on  this  basis,  all 
lots  are  to  be  assessed  by  the  same  rule,  viz.,  that  of  super- 
ficial area,  this  mode  of  assessment  will  not,  under  such 
circumstances,  be  sustained.^ 

8.  Whether  it  is  competent  for  the  legislature  to  declare  that 
no  part  of  the  expense  of  a  local  improvement  of  a  public  nature 
shall  be  borne  by  a  general  tax,  and  that  the  whole  of  it  shall  be 
assessed  upon  the  abutting  property  and  other  property  in  the 
vicinity  of  the  improvement,  thus  for  itself  conclusively  deter- 
mining, not  only  that  such  property  is  specially  benefited,  but 
that  it  is  thus  benefited  the  extent  of  the  cost  of  the  improve- 
ment, and  then  to  provide  for  the  apportionment  of  the  amount  by 
an  estimate  to  be  made  by  designated  boards  or  officers,  or  by 
frontage  or  superficial  area,  is  a  question  upon  Avhich  the  courts 
are  not  agreed.  Almost  all  of  the  earlier  cases  asserted  that  the 
legislative  discretion  in  the  apportionment   of  public  burdens 

1  Tliomas  u.  Gain,  ("n/ra;  Wasliington  ^  Tliomas   v.    Gain,   infra;  Seeley   v. 

Avenue  Case,  infra ;  supra,  sec.  752,  note,     Pittsburgh,  infra. 
wliere  the  decisions  in  Pennsylvania  and 
elsewhere  are  referred  ta 


§  761.]         MUNICIPAL   TAXATION   AND    LOCAL   ASSESSMENTS. 


759 


extended  this  far,  and  such  k'gishition  is  still  upheld  in  most 
of  the  states.  But  since  the  period  when  express  provisions 
have  been  made  in  many  of  the  state  constitutions,  requiring 
uniformity  and  equalitij  of  taxation^  several  courts  of  great  re- 
spectability, either  by  force  of  this  requirement  or  in  the  spirit  of 
it,  and  perceiving  that  special  henefita  actually  received  by  each 
parcel  of  contributing  property,  was  the  only  principle  upon 
which  such  assessments  can  justly  rest,  and  that  any  other  rule 
is  unequal,  oppressive,  and  arbitrary,  have  denied  the  unlimited 
scope  of  legislative  discretion  and  power,  and  asserted  what  must 
be  regarded  upon  princii)le  as  the  just  and  reasonable  doctrine 
that  the  cost  of  a  local  improvement  can  be  assessed  upon  par- 
ticular property  only  to  the  extent  that  it  is  specially  and  pecu- 
liarly benefited ;  and  since  the  excess  beyond  that  is  a  benefit 
to  the  municipality  at  large,  it  mmt  be  borne  by  the  general 
treasury.^ 


1  Seeley  v.  Pittsburgli,  82  Pa.  St.  3G0, 
1877  ;  8.  c.  22  Am.  Kcp.  7G0;  Wasliington 
Avenue  Case,  G9  Pa.  St.  oo2,  1871 ;  s.  c. 
8  Am.  Kep.  255,  in  both  of  which  Judge 
Ai/new  discusses  the  subject,  and  vin- 
dicates tlie  two  propositions  laid  down  in 
the  opinion  of  Sluuswood,  J.,  in  Ilannnett 
r.  Pliiladclphia,  05  Pa.  St.  146  ;  s.  c.  8 
Am.  Law  Keg.  (N.  S.)  411;  s.  c.  3  Am. 
Kep.  615,  viz. :  "  Local  assessments  can 
only  be  constitutional  when  imposed  to 
pay  for  local  improvements,  clearly  con- 
ferring special  benefits  on  the  properties 
assessed,  and  to  the  e.xtent  of  these  ben- 
efits. They  [local  assessments]  cannot 
be  imposed  when  the  improvement  is 
eitlier  expressed,  or  appears  to  be,  for  the 
general  benefit." 

In  Ilamniett's  case,  on  the  principle 
that  repaviiig  a  street  is  a  general  benefit, 
it  was  decided  that  the  e.xpense  could  not 
be  met  by  a  local  assessment,  although  it 
is  admitted  that  the  expense  of  the  origi- 
nal paving  may  be  thus  defrayed.  This 
particular  application  of  the  principle  is 
of  doubtful  correctness,  and  it  has  been 
denied  to  be  sound  in  Afissnuri.  See, 
irij'ni,  sec.  780,  note.  In  Wiston  v.  Phil- 
adelphia, 80  Pa.  St.  505,  1876;  s.  c.  21 
Am.  Rep.  112,  the  exact  point  decided 
was  that  under  power  to  the  city  to  "  pre- 
scribe by  ordinance  that  paving  of  streets 
and  of  foot-ways  should  be  done  at  the 


expense  of  the  owners  of  the  ground  " 
the  city  could  not  tear  up  a  pavement 
which  was  good,  had  been  built  at  the 
abutter's  expense  only  three  years  be- 
fore, and  needed  no  repair,  and  require  it 
to  be  replaced  at  the  owner's  expense 
with  a  new  and  costly  one  [granite  curb, 
etc.],  the  right  to  do  this  not  being 
deemed  sufficiently  explicit ;  and  the 
case  was  distinguished  from  one  of  re- 
pair. The  point  decided  in  the  Wash- 
ington Avenue  Case  is  stated,  ante,  sec. 
752,  note.  Seeley's  case  against  Pitts- 
burgh, infrii,  was  similar  to  that  of  Wash- 
ington Avenue ;  and  it  was  held  that  the 
cost  of  paving  Penn  Avenue  in  Pitts- 
burgh, which  extended  along  platted  lots 
and  also  beyond  and  along  suburban  and 
unplatted  property,  could  not  be  au- 
thorized by  the  legislature  to  be  assessed 
by  the  froiilarie  rule.  After  stating  the 
cost  of  the  improvement  to  have  been 
§350,000,  and  the  character  of  the  av- 
enue, Af/iior,  C.  J.  says,  with  emphasis : 
"  This  l)lending  of  city  and  country,  of 
city  lots  and  farm  lands,  of  the  residences 
of  the  living  and  the  graves  of  the  dead 
[St.  Mary's  Cemetery],  constitute  a  group 
so  motley  and  discordant,  a  series  so 
wanting  in  similitude  and  uniformity, 
that  the  frontage,  or  per-foot  rule  cannot 
be  applied  to  it.  It  is  so  ])lainly,  pal- 
pably,  rankly,  and   ruinously   unjust,  it 
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§  762.  (604)    In  a  previous  chapter,  the  subject  of  municipal 
authority  over  streets,  and  also  over  roads  and  highways  within 


must  be  pronounced  no  proper  or  lawful 
mode  of  special  taxation,  but  an  injustice 
so  gross  as  to  be  void  against  the  rights 
of  property  as  protected  by  the  Bill  of 
liiglits  "  (the  indefeasible  right  to  acquire, 
possess,  and  protect  })ropi'rf^,  etc.  See 
opinion  in  Wasliington  Avenue  Case  for 
tiieir  enumeration). 

The  judgment  in  the  Seeley  Case  in 
view  of  the  facts  nmst  be  admitted  to  be 
right  by  all  e.xcept  tliose  who  ascribe  a 
practical  omnipotence  to  tiie  legislative 
power  in  such  matters,  — a  view  which  ov- 
erlooks tlie  substantial  difference  between 
general  taxation  and  the  imposing  of  a 
si)ecial  burden  upon  particular  property, 
irrespective  of  political  or  municipal  dis- 
tricts. This  distinction  is  clearly  stated 
by  Beaslei/,  C.  J.,  in  State  v.  Newark,  8 
Vroom  (37  N.  J.  L.),  415;  s.  c.  18  Am. 
Rep.  729,  1875.  In  this  case  the  city  of 
Newark  had  been  authorized  by  tlie  leg- 
islature to  re-pave  the  road-bed  of  any  of 
its  streets,  and  to  assess  two  thirds  of  the 
cost  on  the  abutting  property  and  the  re- 
maining tiiird  on  the  public  at  large.  It 
improved  a  street  accordingly.  No  point 
was  made  that  the  work  was  repdving, 
instead  of  original  paving.  There  was 
no  special  provision  of  the  constitution 
applicable.  The  chief  justice  says:  "It 
thus  appears  tiiat  the  statute  in  question 
[city  charter]  undertakes  to  fix,  at  the 
mere  will  of  the  legislature,  the  ratio  of 
tlie  expense  to  be  put  upon  the  owner  of 
the  property  along  tlie  line  of  the  im- 
provement ;  and  the  question  is  wliether 
such  an  act  is  valid."  The  Court  of 
Errors  and  Appeals  decided  it  was  not. 
The  basis  of  tiie  judgment,  affirming  the 
principle  of  the  Tidewater  Co.  v.  Costar, 
18  N.  J.  Eq.  (3  C.  E.  Green)  519,  was 
"that  cost  of  a  public  improvement 
might  be  imposed  on  particularized  prop- 
erty to  the  extent  to  wliich  such  property 
was  exceptionally  benefited,  and  that 
any  special  burthen  beyond  that  was  il- 
legal." Tills  is  the  only  theory,  it  is 
maintained,  upon  which  local  assessments 
can  be  sustained  ;  and  the  judgment  of 
the  court  necessarily  implied  that  the 
amount  or  proportion  of  special  benefits 
could  not  be  arbitrarily  determined  by  a 


legislative  act  and  charged  upon  the  abut- 
ters, but  would  have  to  be  ascertained 
and  apportioned  in  some  other  mode,  as 
by  an  estimate  of  such  benefits  to  be  sepa- 
rately made  by  a  proper  board  of  officers. 
In  the  subsequent  case  of  the  New  Bruns- 
wick Rubber  Co.  v.  Commrs.  of  Streets, 
9  Vroom  (38  N.J.  L.),  190;  s.  c '20  Am. 
Rep.  380,  1875,  the  Supreme  Court  held 
the  very  strict  view  that  a  sewer  act 
which  authorized  the  Commissioners  of 
Streets  and  Sewers,  upon  the  completion 
of  any  sewer,  "  to  ascertain  the  whole  cost 
thereof  and  the  size  of  all  the  lots  drained 
thereby,  and  to  fix  the  amount  to  be 
paid  for  each  in  such  proportions  as  maij, 
in  the  Judgment  of  the  commissioneis,  be  just 
and  equitable,"  was  unconstitutional  be- 
cause it  failed  specifically  to  determine 
the  mode  of  distributing  the  burden  ;  that 
is,  as  we  understand  it,  since  no  assess- 
ments can  be  made  except  for  special 
benefits,  the  act  ought  distinctly  to  require 
the  assessments  to  be  made  on  this  basis ; 
but  the  act  did  not  exclude  this  basis,  and 
would  probably  be  held  elsewhere  as  suf- 
ficient to  support  an  assessment  which 
was  in  fact  made  upon  the  right  principle. 
See,  however,  Thomas  v.  Gain,  infra. 
Neither  absolute  certainty  nor  exact 
equality  is  practicable  in  such  matters 
and  cannot  be  judicially  exacted.  A  sim- 
ilar provision  to  that  condemned  in  New 
Jersey  may  be  found  in  many  of  the 
states. 

Thus  the  General  Municipal  Incor- 
poration Act  oi'  Indiana,  in  respect  of  sew- 
ers, drains,  and  cisterns,  provides  that  the 
assessment  of  the  cost  thereof  shall  be 
upon  the  owners  of  the  property  ben- 
efited thereby  "  in  such  equitable  pro- 
portion as  the  common  council  may 
deem  just,"  not  to  exceed  ten  per  cent  of 
the  value  of  the  property.  Church  v.  Ft. 
Wayne,  36  Ind.  338,  1871 ;  s.  c.  10  Am. 
Rep.  .35. 

In  Michigan  the  court  was  of  opinion 
that  a  sewer-assessment  on  the  basis  of 
frontage  could  not  as  a  matter  of  law  be 
lield  to  be  illegal  because  not  laid  in  pro- 
portion to  actual  or  probable  benefits. 
Warren  v.  Grand  Haven,  30  Mich.  24. 
The  subject   of   such    assessments   was 
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the  corporate  limits  of  municipalities,  has  been  considered.^  Spe- 
cial provision  for  road  or  street  labor  is  not  unfrequently  made  in 
cluuters ;  and  unless  there  be  some  restrictive  constitutional 
provision,  the  legislature  may  empower  the  municipal  authorities 
to  require  the  inhalntants  to  pay  road  taxes,  or  perform  road 
labor,  which  is  in  effect  a  tax.  Not  only  so,  but  the  legislature 
has  the  constitutional  power  to  authorize  a  city  corporation  to 
levy  taxes  or  expend  money  to  improve  public  roads  outside  of, 
but  leading  into,  the  city.^  And  the  grant  in  the  charter  of  a 
city  of  a  power  to  require  road  labor  from  all  male  residents, 
between  certain  ages,  is  not  an  infringement  of  the  provision  of 
the  state  constitution  which  requires  "  that  the  mode  of  levying 
a  tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a  tax 
in  proportion  to  the  value  of  his  property,"  the  court  being  of 
the  opinion  that  this  clause  was  intended  to  direct  a  uniform 
mode  of  taxing  property,  but  not  to  deprive  the  legislature  of  the 
power  to  resort  to  other  species  of  taxation  if  it  saw  fit  to  do  so.^ 
Power  to  the  corporate  authorities  of  a  town  "to  make  such 
rules,  orders,  regulations,  and  ordinances  as  to  them  shall  seem 
meet  for  repairing  streets,"   was  held,  in  view  of  the  general 

elaborately  discussed  by  Cooky,  C.  J.,  in  stitutes  special  benefits),  42  Conn.  279, 
tlie  subsequent  case  of  Thomas  v.  Gain,  1875 ;  s.  c.  19  Am.  Rep.  534.  Mode  of 
35  Midi.  155,  187tJ ;  s.  c.  24  Am.  Rep.  making  seii'er  assessments  further  discussed, 
535,  in  which,  while  the  court  did  not  post,  sec.  808. 
deny  that  with  proper  provisions  a  sewer-  i  Ante,  ch.  xviii.  sees.  C7G-G79. 
assessment  might  be  authorized  to  be  A  uniform  road  land  "ta.x  of  four  dol- 
made  upon  tiie  basis  of  superficial  area,  lars  to  each  quarter  section  of  land," 
yet,  as  in  the  case  before  it,  this  plan  was  irrespective  of  value,  was  sustained,  there 
made  to  apply  to  all  property  (irrespec-  being  no  constitutional  limitation  in  re- 
live of  its  character  and  the  amount  of  spect  to  the  rule  of  apportionment  of  the 
benefits  actually  received)  which  the  public  burdens.  B.  &  M.  Railroad  Co.  v. 
city  council  might  resolve  had  been  ben-  Lancaster  County,  4  Neb.  203,  1870. 
efited,  it  was  considered  to  be  unconsti-  -  Skinner  c.  Ilutton,  33  Mo.  244, 1862. 
tutional  because  it  was  legally  impossi-  The  legislature  of  the  state  has  the  power, 
ble  that  it  could  "  apportion  the  burden  unless  expressly  restrained  by  the  consti- 
justly,  or  with  such  approximate  justice  tution,  to  authorize  a  municipal  corpora- 
as  is  usually  attainable  in  tax  cases,  and  tion  to  levy  a  tax  upon,  or  require  a 
tiiat  it  must  fail  to  the  ground  like  any  license  from,  persons  using  the  paved 
other  merely  arbitrary  action  which  is  streets  of  a  city,  for  the  purpose  of  keep- 
stipj)orted  by  no  principle."  See,  also,  ing  the  same  in  repair.  Chess  v,  Bir- 
McHean  v.  Chandler,  9  Hcisk.  (Tenn.)  mingham,  1  Grant  (Pa.),  Cas.  438,  1857; 
349,  1872;  s.  c.  24  Am.  Rep.  308  ;  ante,  Brooklyn  v.  Breslyn,  57  N.  Y.  591, 1874. 
sec.  7G0,  in  which  the  frontage  rule  was  See  Bennett  v.  Birmingham,  31  Pa.  St. 
held  to  be  in  conflict,  the  requirements  of  15,  1850;  ante,  sec.  082  ;  infra,  sec.  792. 
the  constitution  of  Tennessee  requiring  8  Sawyer  r.  Alton,  3  Scam.  (4  111.) 
taxation  according  to  value.  N.  Y.  etc.  130. 
Railroad  Co.  v.  New   Haven  (what   con- 
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legislation  on  the  same  subject,  to  give  authority  to  require  the 
inhabitants  compulsorily  to  labor  on  the  streets  for  the  pur- 
pose of  repairing  them,  and  this,  although  there  was  also  express 
power  (regarded  by  the  court  as  cumulative)  to  levy  a  tax,  to  be 
expended,  among  other  purposes,  for  street  repairs.^ 

Under  a  constitutional  provision  requiring  "  all  taxes  to  be  as 
nearly  equal  as  may  be,"  the  legislature  may  authorize  the  levy 
of  poll-tax  by  municipal  corporations,  and  may  exempt  the 
members  of  fire  companies  from  the  payment  of  such  tax,  —  this 
construction  being  aided  by  the  long  acquiescence  of  the  people  in 
laws  and  charters  authorizing  such  taxes.^ 

§  763.  (605)  It  is  a  principle  universally  declared  and  admitted 
that  municipal  corporations  can  levy  no  taxes,  general  or  special, 
upon  the  inhabitants  or  their  property,  unless  the  poioer  he  plainly 
and  unmistakably  conferred.^  It  has,  indeed,  often  been  said  that 
it  must  be  specifically  granted  in  terms;  but  all  courts  agree 
that  the  authority  must  be  given  either  in  express  words  or  by 
necessary  implication,  and  that  it  cannot  be  collected  by  doubtful 
inferences  from  other  powers,  or  powers  relating  to  other  sub- 
jects, nor  deduced  from  any  consideration  of  convenience  or 
advantage.  It  has,  however,  been  held  by  the  Supreme  Court 
of  the  United  States  that  the  power  to  levy  a  tax  may  be  implied 
from  an  express  power  to  incur  an  obligation,  where  the  authority 
to  tax  must  have  been  intended  by  the  legislature  as  the  means 
of  payment,  and  there  is  nothing  to  rebut  the  implication.*  It 
is  important  to  bear  in  mind  that  the  authority  to  municipalities 
to  impose  burdens  of  any  character  upon  persons  or  property  is 
wholly  statutory,  and,  as  its  exercise  may  result  in  a  divestiture 
and  transfer  of  property,  it  must  be  clearly  given  and  strictly 

1  State  V.  Halifax,  4  Dev.  Law  (N.  A  municipal  corporation  cannot  levy  a 
C.).  345,  1833.  tax  in  the  absence  of  delegated  authority 

2  Faribault  v.  Misener,  20  Minn.  396,  from  the  state,  and  tiie  power  to  contract 
1874.  indebtedness  docs  not  by  implication  con- 

8  Caldwell  V.  Rupert,  10  Bush  (Ky.),  fer  authority  to  levy  ta.xes  for  the  pay- 

182, 1873,  where  the  text  is  quoted  and  ment  of  tlie  debt.     Jeffries  v.  Lawrence, 

doctrine  approved  and  applied.     Kniper  42   Iowa,  498,  187G.     But   see  limitation 

i».  Louisville,  7  Bush  (Ky.),  599;   M.  E.  on  this  doctrine,  ante,  sec.  741,  and  the 

Church, /n  re,  66  N.  Y.  395, 1876;  Sewall  judf?mcnt  of  the  Supreme  Court  -of  the 

V.    St.   Paul,  20  Minn.  511,  1874,  citing  United   States   in   United  States  v.  New 

text;  Vance  v.  Little  Rock,  30  Ark.  439,  Orleans,  98  U.  S.  381 ;  antf,  sec.  741. 
1875;  Heine  u.  Levee  Comrars.,  19  Wall.  *  Snjira,   sec.   741;    United   States  v. 

660 ;  see  supra,  sec.  741.  New  Orleans,  98  U.  S.  341. 


§  704]         MUNICIPAL  TAXATION   AND   LOCAL  ASSESSMENTS. 


•G3 


pursued.  This  rule  applies,  as  we  have  already  seen,  to  pro- 
ceedings^ by  municipal  corporations  under  the  delei^alecl  riglit 
of  eminent  domain,  an<l  it  extends  ofpiully  to  proceedings  under 
the  taxing  power,  including  special  assessments  for  local  im- 
provements.^ 

§  764.  (006)  Therefore,  the  j^otver  to  tax  (using  the  word  in 
its  strict  and  proper  sense,  as  a  means  of  raising  munici[)al  reve- 
nue) cannot  be  inf erred  from  the  general  welfare  clause  in  a 
charter; 3  nor  is  it  usually  to  be  implied  from  authority  to  license 


1  Aiile,  ell.  xvi.  sec.  005  et  seq. 

2  Sliaq)  y.  Spier,  4  Hill  (N.  Y.),  7G, 
1813;  Siiiirp  I'.  Johnson,  lb.  !)2;  Mays  v. 
Cincinnati,  1  Oliio  St.  20«,  Ibo.'i;  Beatty 
V.  Knowles,  4  Pet.  (U.  S.)  152;  Dyckmaii 
r.  Mayor,  etc.  of  New  York,  1  Sekl.  (5 
N.  Y.)  434;  Leavenworth  v.  Norton,  1 
Kan.  432,  18t)3;  Hurnes  v.  Atchison,  2 
lb.  454 ;  Henry  v.  Chester,  15  Vt.  400, 
1843  (nature  of  authority  discussed  by 
Rcdjielii,  J.)  ;  Asheville  v.  Means,  7  Ire. 
(N.  C.)  Law,  400.  1817  ;  Jonas  v.  Cincin- 
nati, 18  Oliio.  318,  1849;  Navigation  Co. 
V.  Portland,  2  Ore.  81  ;  Trustees  v.  Os- 
borne, It  Ind.  458,  1857  ;  Howell  i'.  Buf- 
falo, 15  N.  Y.  512  ;  Burnett  v.  Buffalo,  17 
N.  Y.  383 ;  Maurice  v.  Mayor  of  New 
York,  8N.  Y.  120;  Fairfield  v.  Ratcliff, 
20  Iowa,  3iKj,  18ii0  ;  Henderson  v.  Balti- 
more, 8  Md.  352,  1855;  Hathbun  v. 
Acker,  18  Barb.  (N.  Y.)  3'S-];  State  v.  Jer- 
sey City,  2  Dutch.  (N.  J.)  444  ;  1  lb.  SO'J  ; 
Columbia*'.  Hunt,  5  Rich.  (S.  C.)  Law, 
550;  Cliicago  v.  Wright,  32  III.  1112; 
Taylor  v.  Douner,  31  Cal.  480:  Emery  v. 
Gas  Co  ,  28  Cal.  345  ;  St.  Louis  v.  Laugh- 
lin,  49  Mo.  550,  1872 ;  Dwarris  on 
Statutes,  749;  Murray  v.  Tucker,  10 
Bush  (Ky.),  240,  1874,  approving  text; 
Mobile  V.  Baldwin,  57  Ala.  01  ;  Stone  r. 
Mobile,  57  Ala.  61  ;  State  v.  Guttenberg, 
39  N.  J  L.  600;  Railroad  Co.  v.  Wash- 
ington Co.,  30  Gratt.  (Va.)  471;  Rich- 
mond V.  Daniel,  14  Gratt.  (Va.)  385. 

A  statute  delegating  power  to  cliarge 
the  property  of  individuals  with  the  ex- 
pense of  local  improvements  must  be 
strictly  pursued  ;  whatever  step  the  legis- 
lature has  jirescribed  to  be  taken  therein 
cannot  be  declared  by  the  courts  to  be 
merely  directory  or  immaterial.  Merritt 
f.  Porchester,  71  N.  Y.  309. 


"  The  burden  is  upon  the  corporation 
to  show  the  grant  [to  lay  taxes]  by  ex- 
press words  or  necessary  implication. 
For  otherwise  it  cannot  bejustified  in  the 
exercise  of  this  high  prerogative  of  sov- 
ereignty." Per  Lumpkin,  J.,  in  Savan- 
nah V.  Ilartridge,  8  Ga.  23-20,  1850. 
Statutes  authorizing  tlie  levying  of  taxes 
are  strictly  construed,  and  if  there  is 
much  doubt,  tiiat  doubt  exempts  tiie  citi- 
zen from  the  burden.  lb.  Lot  i-.  Ross,  38 
Ala.  150,  161, 1861.  "  The  law  [authoriz- 
ing local  assessments]  must  be  strictly 
followed  iis  to  all  its  substantial  require- 
ments." Per  Lawrence,  J.,  Scammon  v. 
Chicago,  40  111.  146.  "  Possessing,  as 
these  municipal  corporations  do,  the  power 
of  assessment  and  sale  of  private  proper- 
ty, often  wielded  by  the  indiscreet  and 
selfisli,  the  grossest  abuses  would  inevit- 
ably follow,  if  they  were  not  held  strictly 
within  the  powers  granted  and  the  means 
prescribed  for  the  execution  of  these 
powers."  Per  Stuart,  J.,  Kyle  v.  Malin 
(relating  to  power  to  tax  for  local  im- 
provement), 8  Ind.  34-37,  1856.  "  It  is 
undoubtedly  true,  as  held  by  this  court 
in  the  City  of  Richmond  v.  Daniel,  14 
Gratt.  (Va.)  387,  that  laws  conferring  the 
power  of  taxation  upon  a  municipal  cor- 
poration are  to  be  construed  strictly  ;  and 
so,  too,  are  exemptions  from  taxation  to 
be  construed  strictly,  and  when  the  power 
of  taxation  has  been  once  conferred,  it  is 
not  to  be  crip{)led  or  destroyed  by  strained 
interpretation  of  subsequent  laws."  Per 
Joi/nes,  J.,  Railroad  Co.  v.  Alexandria,  17 
Gratt.  ( Va.)  176,  1807.  Tax  levied  by  de 
facto  aldermen  valid.  Dean  v.  Gleason, 
16  Wis.  1-17,  186-2  ;  ante,  ch.  ix.  sec.  276. 
8  Ante,  sees.  357-365;  Mays  r.  Cincin- 
nati,  1  Ohio  St.  268,   1853.'  If  the  ob- 
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and  regulate  specified  avocations ;  ^  nor  from  legislative  authoritj' 
permitting  certain  improvements  to  be  made,  or  liabilities  to  be 
created,  unless  such  appears  on  the  whole  to  have  been  the  clear 
legislative  intent.^ 

§  765.  (G07)  So,  conformably  to  the  principles  adopted  for  the 
construction  of  this  class  of  powers,  it  is  held  that  where  a  statute 
specifies  certain  purposes  for  which  taxes  may  be  levied  by  the 
municipal  authorities,  and  adds  "  or  for  any  other  purpose  they 
may  deem  necessary,"  these  general  words  will  authorize  taxa- 
tion only  for  purposes  of  the  same  general  character  with  those 
already  enumerated.^  So,  power  "  to  levy  and  collect  a  special 
tax"  for  lighting  a  city  does  not  authorize  the  council  to  add  to 
the  tax  a  percentage  for  collector's  fees  nor  the  cost  of  proceed- 
ings before  the  mayor ;  these  services  must  be  paid  for  from  the 
general  revenue,  unless  otherwise  specifically  provided  for  by 
the  charter.*     So,  power  to  make  such  by-laws  as  shall  be  neces- 


jects  or  subjects  of  taxation  are  expressly 
designated,  tiie  riglit  to  tax  for  other  ob- 
jects or  subjects  cannot  be  derived  from 
the  general  power,  though  expressly  con- 
ferred, to  enact  by-laws  for  the  good 
government  of  the  town.  Asheville  v. 
Means,  7  Ire.  (N.  C.)  Law,  40G,  1847. 

1  Ante,  chapter  on  Ordinances,  sees. 
281-365,  3'J8.  And  see  Mays  v.  Cincin- 
nati, supra  ;  Cincinnati  v.  Bryson,  15  Ohio, 
625,  1846,  approving  Boston  v.  Schaffer, 
0  Pick.  419.  Compare  Cincinnati  v. 
Buckingham,  10  Ohio,  2G1,  and  1  Ohio 
St.  268-274,  as  to  correctness  of  which 
gucEre ;  Mayor  v.  Yuille,  3  Ala.  (N.  S.) 
137;  Colhns  v.  Louisville,  2  B.  Mon. 
(Ky.)  lU;  State  v.  Roberts,  11  Gill  & 
Johns.  (Md.)  500,  ;>er  Archer,  J.;  Mayor 
r.  Beasley,  1  Humph.  (Tenn.)  240;  infra, 
sec.  768. 

2  Leavenworth  v.  Norton,  1  Kan.  432, 
1863 ;  Burnes  v.  Atchison,  2  Ih.  454  ;  ante, 
sec.  162,  and  cases  cited.  The  power 
to  make  an  improvement  does  not  imply 
or  carry  with  it  tlie  power  to  levy  a  spe- 
cial assessment  upon  property  benefited 
to  pay  for  the  improvement.  Such  as- 
sessments can  only  be  made  where  the 
power  to  do  so  is  plainly  conferred  and 
strictly  followed.  Wright  v.  Chicago  (as- 
sessments for  deepening  river),  20  111. 


252,  1858;  Columbia  v.  Hunt  (curbing 
assessment),  5  Rich.  (South  Car.)  550; 
Chicago  V.  Wright,  32  111.  192;  Annapolis 
V.  Harwood,  32  Md.  471,  1870.  Power 
"  to  regulate  and  improve  sidewalks " 
does  not  autliorize  special  assessments 
upon  adjoining  owner ;  but  such  im- 
provements may  be  paid  for  out  of  the 
corporation  treasury.  Fairfield  v.  Rat- 
cliff,  20  Iowa,  396. 

3  Drake  v.  Phillips,  40  111.  388,  1866. 
As  to  when  assessments  may  be  made, 
see  Hyde  Park  v.  Borden,  94  111.  26. 
Special  assessments  for  local  improve- 
ment cannot  be  enforced  by  fines  or  pen- 
alties imposed  by  ordinance.  Augustas. 
Dunbar,  50  Ga.  387,  1873;  Gridley  v. 
Bloomington,  88  111.  555;  8.  p.  Ottawa  v. 
Spencer,"  40  111.  211. 

*  Jonas  V.  Cincinnati,  18  Ohio,  318- 
323,  1849;  Nelson  v.  La  Porte,  33  Ind. 
258.  Same  principle  as  to  local  assess- 
ments. Bucknall  r.  Story,  30  Cal.  67; 
Williams  v.  Detroit,  2  Mich.  560;  Minn. 
Linseed  Oil  Co.  v.  Palmer,  20  Minn.  468, 
475,  citing  ante,  sec.  603,  n.  An  enact- 
ment that  vo  costs  shall  be  recovered 
against  a  city  in  suits  properly  com- 
menced against  it  was  held  unconstitu- 
tional. Durkee  v.  Janesville,  28  Wis. 
464,  1871. 
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sary  "to  promote  the  peace,  good  order,  benefit,  and  advantage" 
of  the  corporation,  and  to  assess  such  taxes  as  shall  be  necessary 
for  carrying  the  same  into  effect,  does  not  authorize  a  tax  for  the 
jjayment  of  part  of  the  expense  to  be  incurred  by  a  railroad  com- 
pany in  bringing  the  line  of  their  road  nearer  to  the  town  than 
originally  located.^  So,  where  the  power  is  granted  with  a  pro- 
viso annexed,  no  greater  authority  is  given  than  is  contained 
within  the  limits  of  the  proviso.^ 

§  766.  (608)  The  potuer  to  levy  taxes  and  make  local  assessments 
conferred  upon  municipal  corporations  may,  in  the  absence  of 
constitutional  restriction,  and  when  tlie  rights  of  creditors  are 
not  impaired,  as  we  have  heretofore  shown,  he  chayifjed  at  the 
pleasure  of  the  legislature,^  or  resumed  and  be  exercised  by  com- 
missioners directly  appointed  by  the  legislature.* 

§  767.  Suppose,  however,  a  tax  has  been  levied  by  a  municipal 
corporation,  under  and  in  pursuance  of  legislative  authority,  and 
not  collected,  is  it  within  the  competency  of  the  legislature,  as 
against  the  municipality  and  against  its  consent,  to  release  a  spe- 
cific class  of  tax-payers  from  the  payment  of  such  tax  ?  The  gen- 
eral subject  is  discussed  in  a  previous  chapter,  when  considering 
the  extent  of  legislative  power  over  municipal  corporations  and 
their  rights.  As  a  general  proposition  the  legislature  has  com- 
plete power  over  public  revenues  and  their  disposition,  except 
where  restrained  by  express  constitutional  limitations.  In  the 
Iowa  case,  cited  in  the  note,  it  was  held  by  a  majority  of  the 
judges,  but  on  different  grounds,  that  an  act  of  the  legislature 
releasing  railway  companies  from  the  payment  of  taxes,  already 
levied  by  the  municij)ality,  but  not  collected,  was  unconstitu- 
tional and  void.'^ 

1  McDermoml  v.  Kennedy,  Briglit.  Ion  C.  C.  522  ;  Muscatine  v.  Railroad  Co. 
(Pa.)  3:32;  ante,  ch.  vi.  sees.  161-103;  /ft.  536;  Von  Hoffman  r.  Quincy,  4  WalL 
ilinn.  Linseed  Oil  Co.  i-.  Palmer,  20  Minn.  535 ;  Butz  v.  Muscatine,  8  Wall.  575 ; 
468,  1874.  ante,  sec.   737.  n. ;    State  r.   Cassidy,  22 

2  Metliodist   Church,   in  re,  66  N.  Y.  Minn.  312,  1875. 

395,  1876.  *  Baltimore  v.  Board  of  Police,  15  Md. 

8  Ante,  ch.  iv.  sec.  57,  note ;  sees.  60,  376,  1850.      See  on  this  subject,  ch.  iv. 

62,  G3,  60,  69,  75 ;  ante,  ch.  xiv. ;  Bland-  ante ;   Philadelphia  v.   Field,  58   Pa.  St. 

ing  V.  Burr,  13  Cal.  343;    Aspinwall   v.  320,  1808;  ante,  sec.ll. 

County   of  Jo.   Daviess,   22   IIow.  304;  ^  Dubuque  r.  Illinois  Central  Railroad. 

Gilmaii  v.   Sheboygan,  2   Black  (U.  S.),  39  Iowa,  56,  1874. 
510;  Lansing  v.  County  Treasurer,  1  Dil- 
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§  768.  (609)  The  taxing  power  is  to  be  distinguished  from  the 
police  poicer,  the  general  nature  of  which  has  been  before  adverted 
to.^  The  power  to  license  and  regulate  particular  branches  of 
business  or  matters  is  usuall}'  a  police  power ;  but  when  license 
fees  or  exactions  are  plainly  imposed  for  the  sole  or  main  purpose 
of  revenue,  they  are,  in  effect,  taxes.^  The  authority  to  license 
and  regulate  various  matters  is  very  generally  conferred  upon  the 
munici[)al  councils,  and  there  is,  as  we  have  seen  in  a  former 
chapter,  some  difference  of  judicial  opinion  as  to  the  extent  of 
power  thus  conferred,  particularly  in  reference  to  using  it  for 
purposes  of  revenue.^  Ordinarily,  the  mere  power  to  license,  or 
to  subjec:  to  police  regulations,  does  not  give  the  power  to  tax 
distinctly  for  revenue  purposes  ;  but  it  may  give  the  power  when 
such  ap[)ears  from  the  nature  of  the  subject-matter,  and  upon  the 
whole  charter  or  enactment,  to  have  been  the  legislative  intent, 
but  not  otherwise.* 


§  769.  (610)  As  the  authority  to  levy  taxes  or  to  make  local 
assessments  does  not,  as  we  have  just  seen,  exist  unless  legisla- 
tively conferred,  so  it  can  be  exercised  no  further  than  it  is  clearly 
given;  and  if  the  mode  in  which  the  authority  shall  be  exercised 


1  Ante,  ch.  vi.  sec.  141.  The  distinc- 
tion between  the  two  powers  is  well 
stated  by  Depue,  J. ;  State  v.  Hoboken, 
cited  infra ;  supra,  sec.  765. 

2  Ante,  ch.  xii.  sees.  357-365  ;  Ward  v. 
Maryland,  12  Wall.  418,  1870, /)«•  Clifford, 
J.  An  ordinance  prohibiting  all  persons, 
including  druggists,  from  selling  spiritu- 
ous liquors  witiiout  having  first  obtained 
a  license,  is  not  void  as  in  restraint  of 
trade  ;  and  such  a  license  may  be  exacted 
as  a  condition  of  a  druggist  doing  business, 
it  being  required  not  as  a  tax,  but  under 
tlie  police  power.  Rochester  v.  Upman, 
19  Minn.  108,  1872;  ante,  sec.  115. 

8  Ante,  ch.  xii.  sees.  357-305,  and  cases 
there  cited. 

*  lb.  See,  also,  ante,  sec.  115;  Free- 
holders V.  Barber,  2  Ilalst.  (N.J.)  G4. 
Power  to  license  inns  gives  no  power  to 
tax.  lb.  Same  principle.  Kip  i'.  Pat- 
erson,  2  Dutch.  (N.  J.)  21)8  ;  New  York  v. 
Avenue  Railroad  Co.,  32  N.  Y.  201 ;  St. 
Louis  i;.  Boatm.  Ins.  Co.,  47  Mo.  150, 
163 ;  Commonwealth  v.  Markham  (dog 
ordinance),  7   Bush  (Ky.),  486;    ante,  oh. 


xii.  Thus,  agreeably  to  the  rule  stated 
in  the  text,  it  was  held  in  the  State  v.  Ho- 
boken, 33  N.  J.  L.  280,  1869,  that  the 
power  given  to  a  municipal  corporation 
to  regulate  streets  and  the  building  of 
vaults  will  not  authorize  an  exaction  or 
assessment  which  amounts  to  a  ta.x  upon 
the  owners  of  lots  for  permission  to  build 
vaults  in  the  streets  in  front  of  their  prop- 
erty, or  to  improve  the  streets  for  their 
more  convenient  use.     Supra,  sec.  764. 

Power  to  license  vending  of  intoxicating 
liquors  witliin  a  short  distance  of  the  mu- 
nicipality valid  as  a  police  regulation. 
Falmouth  v.  Watson,  5  Bush  (Ky.),  600, 
1869;  Mason  v.  Lancaster,  4  lb.  400. 
Where,  by  its  charter,  a  city  is  authorized 
to  assess  a  tax  on  licenses  to  do  certain 
kinds  of  business,  it  may  require  the  puy- 
ment  of  the  tax  as  a  cotulilion  precedent  to 
issuing  the  license.  Sights  v.  Yarnalls,  12 
Gratt.  (Va  )  292,  1855.  I'roperty  taxed 
for  revenue  purposes  may  also  be  subject 
to  license  tax.  St.  Louis  v.  Bucher,  7 
Mo.  App.  169, 1878. 
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is  prescribed,  that  mode  must  he  pursued}     There  is,  however, 
some    difficulty   at   times   to   distinguish   provisions   which   are 


1  Ante,  sec.  89  et  seq.  and  notes ; 
Sewall  V.  St.  Taul,  20  Minn.  511,  520, 
1874,  citing  text;  D'Antignac  v.  Augus- 
ta, 31  Ga.  700;  Lott  v.  Uoss,  38  Ala.  156, 
1861  ;  Fitcli  v.  Pinckard,  4  Scam.  (5  111.) 
78 ;  Henderson  v.  Baltimore,  8  Md.  352, 
1855;  Ratlibun  v.  Ackur,  18  Barlj.  (N. 
Y.)  303;  Chicago  v.  Wright,  32  111.  192; 
Crane  v.  Janesville,  20  Wis.  305 ;  Knox 
V.  Peterson,  21  Wis.  247  ;  Collins  v.  Lou- 
isville, 2  B.  Mon.  (Ky.)  134;  Cross  v. 
Morristown  (mode),  18  N.  J.  Eq.  305, 
1807;  State  v.  Jersey  City,  4  Zabr.  (24 
N.  J.  L.)  062,  66G;  State  i-.  Plainfield,  9 
Vroom  (38  N.  J.  L.)  95;  State  v.  Jersey 
City,  1  Dutch.  (N.  J.)  809;  State  v. 
Crawford,  7  Vroom  (30  N.  J.  L.),  894; 
State  V.  Perth  Amboy,  9  lb.  (38  N.  J.  L.), 
425 ;  Brophy  v.  Landman,  28  Ohio  St. 
542,  1876  ;  Leach  v.  Cargill,  60  Mo.  310, 
1875;  Butler  v.  Nevin,  88  III.  575,  1878. 
Any  departure  in  substance  from  the 
statute  vitiates  the  proceedings  for  local 
assessments.  Merrit  v.  Port  Chester 
(oath,  notice,  etc.),  71  N.  Y.  300,  1877. 
The  grant  of  powers  to  make  local  assess- 
ments arc  strictly  construed,  and  must 
be  strictly  followed.  There  is  no  pow- 
er to  make  assessments  for  local  improve- 
ments except  such  as  exists  in  the  charter. 
Allen  V.  Galveston,  51  Tex.  302.  The 
provisions  in  a  city  charter  in  regard 
to  the  steps  required  before  the  contracts 
for  grading,  etc.,  are  let  are  conditions 
precedent,  and  every  requirement  must 
be  strictly  complied  with  before  there 
can  be  any  liability  of  adjoining  lots 
for  such  work.  Massing  v.  Ames,  37 
Wis.  645 ;  Pound  v.  Chippewa  Co.,  43 
Wis.  63;  Allen  v.  Galveston,  51  Tex. 
302.  Where  work  was  ordered  and  con- 
tracted to  be  done  at  the  expense  of  ad- 
joining lots,  without  taking  the  necessary 
steps  to  charge  the  lots,  the  contractor 
cannot  recover  from  the  city  under  a  char- 
ter which  declares  that  in  no  event,  when 
work  is  ordered  to  be  done  at  the  expense 
of  any  lot,  shall  the  city  be  held  respon- 
sible on  account  thereof  Hall  v.  Chip- 
pewa Falls,  47  Wis.  267 ;  s.  p.  Eilert  v. 
Oshkosh,  14  Wis.  587  ;  Smith  v.  Milwau- 
kee, 18  Wis.  63 ;  Whalen  v.  LaCrosse, 
16  Wis.    270;     Finney  v.    Oshkosh,   18 


Wis.  220 ;  Fletcher  v.  Oshkosh,  18  Wis. 
229;  Owens  i;.  Milwaukee,  47  Wis.  461 ; 
Smith  V.  Milwaukee,  18  Wis.  03  ;  Boul- 
din  V.  Baltimore,  15  Md.  18, 1859  ;  Dwarris 
on  Statutes,  749  ;  Columbus  v.  Story,  35 
Ind.  97,  1870.  Under  the  special  act  in 
question  in  the  case  it  was  held  fatal  to  a 
special  assessment  that  the  commissioners 
did  not  take  the  oath  required  by  statute  ; 
and  it  was  also  held  fatal  that  the  com- 
missioners did  not,  in  fact,  have  any 
meetimj  at  a  public  place  at  the  time  named 
in  the  notice  of  the  assessment.  Wheeler 
V.  Chicago,  57  111.  415;  State  v.  Perth 
Amboy,  9  Vroom  (38  N.  J.  L.),  425. 

All  the  steps  required  by  law  to  confer 
jurisclirtion  to  order  improvement  must  be 
complied  with.  Eager,  in  re,  40  N.  Y. 
100;  Hewes  v.  Reis,  40  Cal.  2-35;  Hira- 
melman  v.  Danos,  35  Cal.  441  ;  Dougher- 
ty V.  Hitchcock,  lb.  512;  Nicholson  Pav- 
ing Co.  f.  Painter,  lb.  699;  Ilimmelman 
t>.  Oliver,  34  lb.  246 ;  Fulton  r.  Lincoln, 
9  Neb.  358  ;  Ilager  i*.  Burlington,  42 
Iowa,  661  ;  Ilurford  v.  Omaha,  4  Neb.  350, 
1876  ;  Lexington  v.  Headley,  5  Bush(Ky.), 
508  ;  Welker  v.  Potter,  18  Ohio  St.  85. 
The  function  of  commissioners  to  assess 
damages  and  benefits  for  a  local  im- 
provement is  judicial  with  the  conse- 
quences which  attach  to  this  proposition, 
such  as  that  the  commissioners  shall  have 
no  special  interest  in  the  assessment,  etc. 
State V.  Crawford,?  Vroom  (36  N.  J.  L.), 
394.  Where  mode  of  making  improve- 
ments is  prescribed  by  statute,  "  the  mode 
in  such  cases  constitutes  the  measure  of  pow- 
er." Field,  C.  J.,  in  Zottman's  Case,  20 
Cal.  102  ;  approved  by  Sanderson,  J.,  in 
Nicholson  Paving  Co.  v.  Painter,  35  Cal. 
699 ;  Murphey  r.  Louisville,  9  Bush  (Ky.), 
189.  Where  the  organic  law  of  a  city  is 
silent  as  to  the  manner  in  which  it  shall 
express  its  determination  to  improve  a 
street,  this  may  be  done  by  motion  or 
resolution  as  well  as  by  ordinance.  In- 
dianapolis V.  Imberry,  17  Ind.  175,  1865; 
ante,  sees.  290,  310  ;  Mowberry  r.  JefTer- 
sonville,  38  Ind.  198;  Terre  Haute  v. 
Turner,  36  Ind.  522 ;  Delphi  r.  Evans,  36 
Ind.  90,  1871;  a;i^e,  chapter  on  Ordinan- 
ces. 
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imperative  from  those  which  are  directory  merely.^  It  is  not 
unusual,  in  the  organic  acts  of  municipalities,  for  the  protection 
of  the  citizens,  to  limit  the  rate  of  taxation^  or  the  amount  of  taxes 
that  may  be  raised  during  any  one  year ;  and  where  the  power  is 
thus  limited,  it  is  not  ordinarily  enlarged  by  implication,  b}'  other 
provisions  of  the  charter,  general  in  their  nature,  conferring  the 
power  to  make  contracts  or  to  incur  liabilities,  or  even  giving 
authority  to  make  improvements,  or  to  erect  usual  or  ordinary 
buildings.-  But  special  authoriti/  to  borrow  money  for  a  desig- 
nated purpose  may,  and  if  such  be  the  legislative  intention  will, 
impliedly  repeal,  py-o  tanto,  existing  charter  limitations  upon  the 
rate  of  taxation.^  Where  the  charter  limit  as  to  the  amount  of 
taxes  or  rate  of  taxation  for  any  given  year  is  not  exceeded,  there 


*  A  statute  requiring:  a  tax  to  be  levied 
on  a  Jay  named  held  directory,  and  the 
duty  may  be  performed  within  a  reason- 
able time  thereafter.     Gearhart  v.  Dixon, 

1  Pa.  St.  224,  1845.  But  in  Williamsport 
r.  Kent,  14  Ind.  306,  18G0,  an  incorporat- 
ing statute  provided  that  "  the  board  of 
trustees  sliall,  before  the  third  Tuesday  in 
May,  each  year,  determine  the  amount  of 
general  tax  for  the  current  year,"  and  al- 
though it  was  not  expressly  declared  by 
the  statute  that  they  should  not  exercise 
the  power  after  the  time  named,  it  was 
nevertheless  decided  that  a  tax  levied  af- 
ter the  third  Tuesday  in  May  was  void. 
Sed  qimre.  Post,  ch.  xx.  Description  of 
the  improvement.  Steckert  v.  East  Sag- 
inaw, 22  Mich.  104.  Provision  as  to  as- 
sessment roll  held  mandatory.  //).  As 
to  mandatory  provision  see  Starr  v.  Bur- 
lington, 45  Iowa,  87,  1876. 

2  Benoist  v.  St.  Louis,  19  Mo.  179, 
1853;  Clark  v.  Davenport,  14  Iowa,  494; 
Learned  v.  Burlington,  2  Am.  Law  Reg. 
(N.  S.)  394,  and  note;  Leavenworth  v. 
Norton,  1  Kan.  432  ;  Burnes  i\  Atchison, 

2  Kan.  454.  But  see  Commonwealth  v. 
Pitt.sbargh,  34  Pa.  St.  490  ;  Amcy  ;.'.  Alle- 
ghany City,  24  How.  (U.  S.)364;  Fos- 
dick  i".  Perrysburg.  14  Ohio  St.  472  ;  Butz 
V.  Muscatine,  8  Wall.  575,  1809  ;  ante, 
sec.  162. 

Under  the  Minnesota  statute  as  to  lim- 
itation upon  the  rate  of  taxation,  the 
plaintifTand  a  board  of  county  commis- 
sioners entered  into  a  contract  in  writing, 
whereby  the  former  agreed  to  build  a 


jail  for  the  use  of  the  count}',  to  be  com- 
pleted by  Juty  1,  1873,  the  latter  party 
agreeing  to  pay  therefor  .$1,300,  in  county 
orders,  upon  the  completion.  Held,  that 
the  agreement  to  issue  the  county  orders, 
if  valid,  was  the  incurring  of  a  pecuniary 
liability  on  the  part  of  the  county  ;  2, 
that  in  considering  whether  a  given 
amount  of  pecuniary  liability  could  be 
incurred,  the  county  board  was  bound  to 
inquire  whether  such  amount  of  money 
could  be  raised  by  a  levy  of  ten  mills  on 
a  dollar  of  the  taxable  property'  of  the 
county  as  the  same  appeared  upon  tlie 
subsisting  grand  list  of  the  county  which 
was  in  this  case,  —  the  grand  list  made 
in  1872;  3,  that  as  8930.45  was  all  that 
could  be  levied  on  such  grand  list  at  the 
rate  of  ten  mills  on  the  dollar,  the  agree- 
ment for  the  building  of  the  jail  and  pay- 
ment therefor  was  void  as  respected  the 
county.  Johnson  v.  Becker  Co.,  6  N.  W. 
R.  37  Minn. 

*  Ante,  sec.  162,  and  cases  there  cited. 
In  the  Commonwealth  v.  Pittsburgh,  above 
cited,  a  city,  by  a  special  act  of  the  legis- 
lature, was  authorized  to  create  a  large 
debt  for  a  particular  purpose,  and  to  bor- 
row money  therefor,  and  to  make  pro- 
vision for  the  payment  thereof  by  the 
assessment  and  collection  of  such  tax  as 
might  be  necessary  therefor;  this  was 
held,  as  respects  the  particular  debt  thus 
created,  to  be  a  repeal  of  any  pre-existing 
restrictions  upon  the  power  of  taxation. 
See  supra,  sees.  741,  761,  703. 
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may  be  different  levies  of  taxes  in  the  same  year,  which,  where 
the  cluirter  is  silent  on  the  point,  may  be  either  a  fiscal  year  or 
calendar  year,  in  the  discretion  of  the  council.^ 

§  770.  (611)  The  general  statutes  of  evert/  state  contain  elabo- 
rate revenue  laws,  declaring  what  property  is  taxable  and  in  what 
manner  it  shall  be  taxed ;  but  municipalities,  as  we  have  seen, 
must  have  a  specific  and  clear  grant  of  power  to  authorize  them 
to  levy  and  collect  taxes,  and  the  manner  in  which  it  is  conferred 
often  leaves  it  to  be  determined  by  judicial  construction  hoio  far 
the  provisions  of  the  general  law  apply  to  muniotpal  corporations. 
The  ordinary  principles  of  construction,  where  there  is  a  conflict 
between  the  general  and  special  legislation,  have  been  referred  to 
in  a  previous  chapter.^  In  some  instances,  municipal  charters 
have  been  held  to  authorize  the  corporations  to  tax  in  a  different 
mode,  or  upon  different  principles,  from  that  adopted  by  the  legis- 
lature in  respect  to  state  taxation.^ 

§  771.  (612)  In  Virginia,  the  general  laws  imposing  taxes  for 
the  support  of  the  state  government  required  railroad  companies 
to  pay  into  the  state  treasury,  for  every  passenger  transported, 
one  mill  for  every  mile  of  transportation,  and  then  provided  that 
"  every  company  paying  such  shall  not  be  assessed  with  any  tax 
on  its  lands,  buildings,  or  equipments."  The  charter  of  a  city  in 
that  state  gave  it  power  to  "  raise  money  by  taxes  for  the  use  of 
the  city,  provided  the  laws  for  that  purpose  be  not  repugnant  to  the 
laws  of  the  state."  It  was  held  that  the  general  tax  law  was  in- 
tended to  refer  only  to  state  taxation,  and  did  not  extend  to 
municipalities ;  that  the  proviso  in  the  city  charter  does  not  limit 
the  powder  of  the  city  to  tax  only  such  property  or  subjects  as  are 

1  Benoist  i-.  St.  Louis,  10  Mo.  179, 1873.  State  v.  Branin,  3  Zabr.  (23  N.  J.  L.)  484, 

But,  in  tlie  aggregate,  the  charter  limit  1852. 

must  not  be  exceeded.     lb.     Tlie  levy  of  ^  Adams  v.  Mayor,2Hcad  (Tenn.),363; 

a  municipal  tax  exceeding  the  aggregate  Mayor  v.  Bailey,  1  Humph.  (Tenn.)  232, 

amount  limited  by  tlie  charter  for  a  single  240 ;  Shoalwater  i'.  Armstrong,  9  lb.  217 ; 

year  is  illegal,  and  cannot  be  sustained.  Glcss  v.  White,  6  Sneed  (Tenn.),  475.   In- 

"Wattles  V.  Lapeer,  40  Mich.  624.    Where  stances  of  general  law  not  appli/inrj  to  cities. 

there  is  no  restriction  in  the  charter  as  to  Langdon  v.  Fire  Department,  17  Wend, 

the  time  or  amount  of  levy,  the  city  coun-  (N.  Y.)  234  ;  Furman  v.  Knapp,  10  Johns, 

cil,  on  ascertaining  that  the  first  levy  will  (N.   Y.)   248;    Municipality    v.   Kailroad 

prove  insufficient,  may  levy  an  additional  Company,   10    Rob.   (La.)   187;    Munici- 

tax  during  the  same  year.   Municipality!-,  pality  v.  Bank,  5  /i.  151.     See  Sanders  w. 

Cotton  Press  Company,  6  Hob.  (La)  411-  McLin,  1  Ire.  (N.  C,  Law)  572. 

*  Ante,  ch.  v.  sec.  87,  and  cases  cited. 
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taxed  by  the  state  ;  and  that,  under  the  above  mentioned  power 
in  its  charter,  the  city  could  tax  the  real  estate  and  personal 
property  of  the  company  permanently  located  therein ;  and  the 
opinion  was  expressed  that,  as  the  residence  or  domicile  of  the  com- 
pany was  in  that  city,  it  could  also  tax  the  rolling  stock  employed 
on  the  road  of  the  company.^ 

§  772.  (613)  But  authority  conferred  by  the  charter  of  a  vil- 
lage corporation  to  assess  taxes  "  upon  the  freeholders  and  inhab- 
itants of  said  village  according  to  laiv^^^  means  according  to  the 
provisions  and  principles  of  the  general  tax  law  in  force  at  the 
time  the  assessment  is  made.^  So  authority  in  the  charter  of  a 
city  to  "  assess  all  taxable  real  and  personal  property  within  the 
city  "  refers  to  the  general  state  law  to  ascertain  what  kind  of 
property  is  subject  to  taxation,  and  the  corporation  has  power  to 
assess  not  only  what  was  then  taxable,  but  also  whatever  might 
afterwards  be  made  subject  to  taxation  by  any  general  statute.^ 


1  Railroad  Company  v.  Alexandria,  17 
Gratt.  ( Va.)  17G  ;  ante,  sec.  87. 

2  Ontario  Bank  v.  Bunnell,  10  Wend. 
(N.  Y.)  186,  1833;  approved,  Buffalo  v. 
Le  Couteulx,  15  N.  Y.  461,  455,  1857; 
American,  etc.  Company  v.  Buffalo,  20 
N.  Y.  381,  391, 7)^^  Denio,  J. ;  State  Bank  v. 
Madison,  3  Ind.  43,  1851 ;  Gardner  v. 
State,  1  Zabr.  (21  N.  J.  L.)  557  ;  ante, 
sec.  87. 

"There  are  numerous  bodies  in  tliis 
state,  like  the  village  in  question,  which 
possess  to  a  limited  extent  the  power  of 
local  taxation,  and,  I  presume,  in  every 
instance  the  principles  and  mode  of  im- 
posing a  tax  are  ascertained  by  reference 
to  the  'jf.ncrul  law ;  and  we  should  lament 
to  be  obliged  to  give  to  their  several  pow- 
ers such  a  construction  as  would  prevent 
a  participation  in  tiie  improvements  of 
the  system  of  taxation  which  are  made 
from  time  to  time  and  to  be  found  only 
in  the  general  law  on  the  subject."  Per 
Nelson,  J.,  in  the  Ontario  Bank  v.  Bunnell, 
10  Wend.  N.  Y.  18G,  1833 ;  ante,  sec.  87. 

How  far  the  r/erieral  laws  of  (he  state  in 
regard  to  taxation  appli/  to  villafjes,  towns, 
and  cities,  see  Mayor,  etc.  of  Troy  v.  Mu- 
tual Bank,  20  N.  Y.  387 ;  American,  etc. 
Company  v.  Buffalo,  Ih.  388,  note.  In 
this  last  case,  p.  391,  Denio,  C.  J.,  lays 
down  this  proposition :  "  Where  the  gen- 


eral law  is  made  applicable  [to  munici- 
palities] in  this  way  [that  is,  by  words  of 
reference  to  the  general  laws  contained 
in  their  charters],  any  change  in  the  gen- 
eral law  would  produce  a  corresponding 
change  in  the  method  of  taxation  by 
municipal  corporations,  the  reference  be- 
ing to  the  law  as  it  shall  exist  for  the  time 
being."  Same  principle.  Ontario  Bank  v. 
Bunnell,  10  Wend.  (N.  Y.)  186,  1833; 
Buffalo  V.  Le  Couteulx,  15  N.  Y.  451; 
Davenport  v.  Railroad  Company,  16  Iowa, 
348.  The  view  of  Wright  and  Dillon,  JJ., 
in  the  case  last  cited  was  subsequently 
adopted  by  the  Supreme  Court.  Bridge 
Company  v.  Dubuque,  32  Iowa,  427, 
1871;  State  v.  Town  Council,  8  Rich. 
(South  Car.)  214.  Where  a  city  is  auth- 
orized "  to  levy  a  tax  upon  the  tax-payers 
of  the  city,  taxable  under  the  revenue 
laws  of  the  state,"  such  tax  must  be 
levied  upon  the  same  persons  and  prop- 
erty as  prescribed  by  the  revenue  laws 
of  the  state.  The  phrase  "  tax-payers  of 
the  city,  taxable  under  the  revenue  laws 
of  the  state,"  designates  both  the  person 
and  subject  of  taxation.  Banett  v.  Hen- 
derson, 4  Bush  (Ky.),  255. 

8  Buffalo  V.  Le  Couteulx,  15  N.  Y.  451, 
1857;  10  Wend.  186,  supra;  Davenport 
V.  Railroad  Company,  supra ;  s.  p.  Tack- 
aberry  v.  Keokuk,  32  Iowa,   155,  1871; 
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§  773.  (614)  The  rjeiwral  statutes  of  the  state  upon  the  subject 
of  taxing  property  undoubtedly  refer  to  private  property,  and  not 
to  that  owned  by  the  state  ;  and,  in  view  of  the  public  nature  of 
municipalities,  and  the  purposes  for  which  they  are  established, 
heretofore  explained,^  the  author  is  of  opinion  that  such  enact- 
ments do  not,  by  impfication,  extend  to  any  property  owned  by 
them,  —  certainly  to  none  owned  by  them  for  public  uses.^  On 
this  ground  it  was  held  that  a  sale  of  lands,  the  property  of  a  ciiy 
corporation,  and  constituting  part  of  the  citi/  cemetery,  for  taxes, 
was  void.3  But  the  sound  principle  is  that  property  owned  by  a 
state,  or  by  the  United  States,  or  by  a  municipality  for  public 
uses,  is  not  subject  to  be  taxed  unless  so  provided  by  positive 
legislation.* 

§  774.  (615)  The  view  just  expressed  has  not,  however,  re- 
ceived, in  its  full  extent,  the  sanction  of  the  Court  of  Appeals 
in  Kentucky.  Under  the  statute  laws  of  that  state,  there  was 
no  express  exemption  of  municipal  property  from  taxation,  and  the 
state,  for  state  revenue,  assessed  against  the  city  of  Louisville  a 
large  amount  of  property,  including  the  city  hall,  market-houses, 
fire-engines,  wharves,  etc.,  and  the  case  presented  the  question 
whether  the  property  was  or  was  not  exempt,  by  implication, 

Lot  V.  Ross,  38  Ala.  156,  construing  the  «  Ante,  ch  xv.,  as  to  Corporate  Prop- 
words  ''taxable  properii/."  But  in  Soutk  erty,  sees.  575,  570 ;  State  y.  Gaffney,  34 
Cflro/(H«,  in  cases  arising  under  tlie  char-  N.J.  Law,  131,133,  1870,  hokhng  that 
ter  of  the  city  of  Charleston,  wliicli  is  land  in  good  faith  acquired  by  tlie  city 
authorized  "to  assess  those  wlio  liold  rrt.r-  for  water-works  is  not  taxable  though 
able  proprrtt/  within  the  same,"  the  words  not  actually  in  use  for  such  purpose. 
"  taxable  property "  were  construed  "  to  ^  People  v.  Doe,  36  Cal.  220,  1868 ; 
mean  all  properti/ not  exempt  bi/  law  from  Doyle  ;;.  Austin,  47  Cal.  353, 1874  ;  Tyler 
taxation,"  whether  tlie  state  taxes"  the  v.  People,  06  111.  322, 1872  ;  ante,  sec.  739, 
particular  kind  of  property  or  not  for  state  n.  The  lands  of  a  county  used  for  a 
purposes.  The  words  are  not  equivalent  court-house  and  other  county  purposes 
to  the  phrase,  "  property  taxed  by  the  cannot  be  taxed  by  the  city  in  which  it  is 
state,"  but  rpiare.  State  v.  City  Council,  situated,  nor  is  it  liable  ;  it  was  held  to  a 
10  Kich.  (South  Car.)  Law,  240,  1857;  sewer  assessment.  Worcester  Co.  v.  Wor- 
City  Council  v.  St.  Philip's  Church.  1  cester,  116  ^lass.  193,  1874;  s.  c.  17 
McMul.  (South  Car.)  Eq.  1.39;  State  v.  Am.  Pep.  159.  See  authorities  cited  in 
City  Council,  4   Strob.  (Law)  217;  State  note,  lb.  161. 

V.  City  Council.  1  Mill.  Ch.  40;  State  t-.  -«  Piper  r.  Singer,  4  S.  &  R.  (Pa.)  354; 

City  Council,    5  Rich.  (Law)    501;  City  Hall  r.  Marysville,  19  Cal.  391  ;  Peoples. 

Council  J'.  Condy,  4  M.    254;  City  Coun-  Doe,  36  Cal.  220;  Low  r.  Lewis.  46  CaL 

cil  V.  State,  2  Speers  (South  Car.)  Law,  549;  People  r.  Shearer,  30  Cal. 645;  Peo- 

719  ;  lb.  623.  ple  v.  Salomon,  51  HI.  37  ;  Port  Dodge  v. 

1  Ante,  ch.  i.  sec.  9  et  seq ;  ch.  ii.  sec.  More.  37  Iowa,  388,  1873;  State  v.  Gaff- 

18  et  teq ;  ch.  iv.  sec.  54  et  seq.  ney,  34  N.  J.  L.  133. 
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from  taxation  by  the  state.  And  the  judgment  of  the  court  was, 
that  whatever  property  was  used  and  held  by  the  city  for  carry- 
ing on  its  municipal  government,  or  was  necessary  or  useful  for 
that  purpose,  was  not  taxable  by  the  state,  and  this  would  include 
public  buildings,  prisons,  and  property  dedicated  to  charity ;  but 
that  whatever  is  not  so  used,  but  is  owned  by  the  city  in  its 
"social  or  commercial  capacity,"  and  for  its  own  profit^  such  as 
vacant  lots,  market-houses,  fire-engines,  and  the  like,  is  subject  to 
taxation.^ 

§  775.  (615rt)  It  is  settled  by  the  Supreme  Court  of  the  United 
States  that  the  general  government  has  no  authority  to  tax  the 
means  and  instrumentalities  employed  by  a  state  in  conducting 
its  governmental  operations,  and  discharging  its  public  duties.^ 
In  so  far  as  municipalities  are  agencies  of  the  state,  the  principle 
referred  to  extends  to  them,  and  so  it  has  been  recently  decided 
by  the  National  Supreme  Court,  where  the  point  involved  was 
the  right  of  Congress  to  tax  the  income  or  property  of  a  munici- 
pal corporation.^  The  question  arose  in  this  way :  the  city  of 
Baltimore,  under  legislative  authority,  issued  its  bonds  for  a  large 
amount,  and  made  a  loan  of  the  proceeds  to  the  railroad  company 
defendant,  taking  a  mortgage  upon  the  road  and  franchises  to 
secure  the  loan.     The  interest  thus  secured  the  United  States 


1  Louisville  v.  Commonwealth,  1  Du-  municipal  corporation  and  held  for  mu- 

vail  (Ky.),  295,  18G4.     The  author,  with  nicipal  purposes.     United   States  v.  Bal- 

deference  to  the  learned  court,  ventures  timore   &   Ohio  Railroad   Company,   17 

to  observe  that,  in  his  judgment,  the  ex-  Wall.  322,  1872,  Clifford  and  Miller,  JJ., 

emption  should  have  been  extended  to  all  dissenting.     A  municipal  corporation  can- 

the  property.     Municipal  corporations  are  not  levy  a  tax  on  the  bonds  issued  by 

not  usually   allowed  to   hold   or  deal  in  the  state  even  though  they  be  property 

property  directly  for  profit ;  and  tliis  is  within  the  corporate  limits.     It  is  not  to 

not  the  purpose  for  which  authority   is  be   presumed   tliat    the    state    intended, 

given  to  erect  market-houses  or  wharves,  without  an  express  grant  to  that  effect, 

or  to    purchase  and   own    fire-engines,  to  confer  upon  a  municipal  corporation  a 

Of  course   the  state  might   provide   for  power  thus  to  depreciate  the  state  secur- 

the   taxation   of  property  owned  by  its  ities,  and  do  what  the  state  itself  ought 

municipalities,     but     its    revenue    laws  not  to  be  presumed  to  have  done,  in  the 

should  not  be  construed  to  extend  to  such  absence  of  clear  language  so  declaring, 

property  unless  the  legislative  intention  City  Council  of  Augusta  v.  Dunbar,  50 

to  that  effect  be  manifest.     See  People  v.  Ga.  387,  1873  ;  infra,  sec.  775  and  note. 

McCreery,  34  Cal.432;  Uoyle  v.  Austin,  2  Tiie  Collector  v.  Day,  11  Wall.  113, 

47    Cal.   353,   1874 ;    Mayor  v.    Bank  of  1870 ;  ante,  sec.  743. 

Tennessee,  1  Swan  (Tenn.),  269;  Cooley  ^  United  States  v.  Baltimore  &  Ohio 

on  Taxation,  132,  note.     Tl)e  fjeneral  (jov-  Railroad  Company,  17  Wall.  322,  1872. 
eminent  cannot  tax  bonds  belonging  to  a 
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sought  to  tax  under  the  Internal  Revenue  Act.^  The  court  lielJ 
that  tlie  tax  could  not  be  collected ;  that  tlie  nature  of  municipal 
corporations  was  such,  and  such  was  their  relation  to  the  state 
in  the  business  of  municipal  rule,  that  they  partook  of  the  state's 
exemption  from  the  power  of  the  general  government  to  tax  its 
agencies  and  instrumentalities  ;  and  that,  as  respects  the  transac- 
tion out  of  which  the  case  before  the  court  arose,  the  city  was 
acting  within  the  scope  of  its  public  or  municipal  duties  as  an 
arm  of  the  state,  which  might,  if  it  had  so  chosen,  have  compelled 
tlie  city,  against  its  assent  or  that  of  its  citizens,  to  have  laid  a 
tax,  and  made  an  appropriation  of  the  proceeds  to  the  railroad 
company.^ 


§  776. 


(616)  As  the  burden  of  taxation  ought  to  fall  equally 
upon  all,  statutes  exempting  jJersons  or  jn'operti/  are  construed  u'ith 
strictness,  and  the  exemption  should  be  denied  unless  so  clearly 
granted  as  to  be  free  from  fair  doubt.^     Such  statutes  will  be 


1  Sec.  122,  of  the  Act  of  18G2  as 
amended  in  18G4. 

^  United  States  v.  Baltimore  &  Oiiio 
Kallroad  Company,  sujna.  The  follow- 
ing is  an  extract  from  the  opinion  of  the 
court :  "  We  admit  the  proposition  of 
the  counsel  that  the  revenue  must  be 
municipal  in  its  nature  to  entitle  it  to 
the  exemption  claimed.  Thus,  if  an  in- 
dividual should  make  the  city  of  Balti- 
more his  at;ent  and  trustee  to  receive 
funds,  and  to  distribute  them  in  aid  of  sci- 
ence, literature,  or  the  fine  arts,  or  even 
for  the  relief  of  the  destitute  and  infirm, 
it  is  quite  possible  that  such  revenues 
would  be  subject  to  taxation.  The  cor- 
poration would  therein  depart  from  its 
municipal  character,  and  assume  the 
position  of  private  trustee.  It  would 
occupy  a  place  which  an  individual  could 
occui)y  with  equal  propriety.  It  would 
not,  in  that  action,  be  an  auxiliary  or  ser- 
vant of  the  state,  but  of  the  individual 
creating  the  trust.  Tliere  is  nothing  of  a 
governmental  character  in  such  a  position. 
It  is  not  necessary,  however,  to  speculate 
upon  hypothetical  cases.  We  are  clear 
in  the  opinion  that  the  present  transac- 
tion is  within  the  range  of  the  municipal 
duties  of  the  city,  and  that  the  tax  cannot 
be  collected." 


But  as  to  property  held  by  a  city  for 
public  objects,  or  upon  charitable  trusts 
of  a  public  nature,  there  would  seem,  in 
tiie  author's  judgment,  to  be  no  ground 
for  asserting  a  distinction  and  holding 
such  property  liable  to  taxation.  Ante, 
sec.  507  et  seq.  Of  course,  if  a  corpora- 
tion is  acting  purely  as  a  "  private  trus- 
tee," an  exemption  from  taxation  could 
not  be  claimed. 

3  Crawford  v.  Burrell,  53  Pa.  St.  219 ; 
Lord  Colchester  v.  Kewney,  Law  R.  1 
Exchq.  308;  Piatt  v.  Rice.  10  Watts 
(Pa.),  3.52.  Providence  Bank  v.  Billings, 
4  Pet.  514;  Railroad  Tax,  18  Wall.  206  ; 
Trask  v.  Maguire,  18  Wall.  206;  Balti- 
more V.  State,  15  Md.  376;  Railroad  Co. 
r.  Shacklett,  30  'Mo.  550;  Washington 
University  v.  Rouse,  42  Mo.  308  ;  Rail- 
road Co.  V.  Cass  Co.,  53  Mo.  17  ;  Stewart 
V.  Davis,  3  Murph.  (N.  C.)  244;  Ander- 
son I'.  State,  23  Miss.  459 ;  Railroad  Co. 
V.  Marshal  Co.,  3  W.  Va.  319;  State  v. 
Bank,  2  Iloust.  (Del.)  99  ;  Canal  Co.  i'. 
Commonwealth,  7  B.  Mon.  (Ky.)  160; 
St.  Peter's  Church  v.  Scott  Co..  12  Minn. 
395;  Railroad  Co.  v.  Saco,  CO  Me.  196; 
State  V.  Parker,  32  N.  J.  L.  426 ;  Biscoe 
V.  Coulter,  18  Ark.  423;  Harvard  College 
r.  Boston,  104  Mass.  470;  Indianapolis  c. 
McLean,  8  Ind.  328 ;  Church  v.  Ellis,  38 
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construed    most   strongly   against    those    claiming   the   exemp- 


tion,^ 

Ind.  3  ;  College  v.  Shawnee  Co.,  8  Kan. 
344  ;  Vail  v.  Beach,  10  Kan.  214  ;  Rail- 
road Co.  V.  Maguire,  20  Wall.  46. 

1  Banks  v.  BiHinss,4  Pet.  614  ;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420 ;   P.  &  W.  Railroad  Co.  v.  Maryland, 
10  How.  303;    Bank  v.  Skelby,  1  Black, 
430 ;  Trustees  v.  Exeter,  58  N.  H.  ;  s.  c. 
21  Alb.  L.  J.  278.     Use,  and  not  owner- 
ship,   is  the  test  as    regards   churches, 
schools,  etc.     Society  v.  Detroit,  3  Midi. 
172 ;    College   v.    Crowel,   10   Kan.   442  ; 
College  I'.  Commrs.,  8  Kan.  344 ;  Pierce 
V.  Cambridge,  2  Cash.  611 ;   Trustees  v. 
Exeter,  08  N.  H.;   s.  c.  21  Alb.  L.  J.  278; 
Cincinnati  College  v.  State,  19  Ohio,  110; 
Kew    Orleans  v.   St.  Anna's  Asylum,  31 
La.  An.  202;  Old  South  Society  v.  Bos- 
ton, 127  Mass.  378 ;   Boston,  etc.  v.  Bos- 
ton, 22  Alb.  L.  J.   376.      A   parsonage 
and  lot  are  not  exempt.     State  i'.  Axtell, 
41  N.  J.  L.  117  ;  State  v.  Lyon,  32  N.  J.  L. 
360;   State  v.  Krollnian,  38  N.  J.  L.  323  ; 
Church   V.   Ellis,  38  Ind.   3,    1871.      Nor 
land  upon  wliich  a  church  is  being  built, 
under  the  head  of  actual  places  of  re- 
ligious worship.     Mullen  v.  Commrs.,  85 
Pa.    St.   288;    Orr  v.   Baker    ("church 
property"),  4  Ind.   80,  1853;   Gordon  v. 
Baltimore,  5  Gill  (Md.),,231,  1847,  and 
cases  cited  ;  State  v.  Town  Council  ("ag- 
ricultural  property"),    12   Rich.    (South 
Car.)  Law,  330;  Municipality  y.  Railroad 
Co.  (inter-corporate  real  estate),  10  Rob. 
(La.)    187;    People   v.  Whyler,  41   Cal. 
351,   1871 ;    post,  sec.  789,  n.     Power  of 
state  to  exempt.     Tomlinson  i'.  Branch, 
15  Wall.  460;    Munic.  v.  Bank,  5  Rob. 
(La.)   151  ;  Trustees  v.  McConnell  (con- 
stitutional limitation),  12  III.   138;    Uni- 
versity V.  People,  80  111.  33,  1875;    s.  c. 
22  Am.  Rep.  187 ;   Railroad  Co.  v.  Alex- 
andria,   17    Gratt.    (Va.)    176,    1867,    per 
Joifms,  J. ;  People  v.  McCreery,  34  Cal. 
432;  Life  Association   i'.  Board,  etc.,  49 
Mo.  512 ;    Freese    v.   Benton,  8   Vroom 
{Tt  N.  J.  L.),  130;    State  v.  Newark,  2 
Dutch.   (N.  J.)  519  ;    People  v.  Eddy,  43 
Cal.    .3-33,    1872.      A   subsequent   statute 
exempting  property  from  municipal  taxa- 
tion   is   valid   against    tlie    municipality. 
Richmond    v.    Richmond,    etc.    Railroad 
Co.,  21  Gratt.  (Va)  004,  1872.    Remedy 


of  owner  where  property  exempt  from 
taxation  is  assessed.  Lee  v.  Thomas,  49 
Mo.  112,  1871 ;  Jefferson  City  v.  Opel,  Jh. 
190;  Ih.  419;  St.  Louis  v.  Ins.  Co.,  49 
Mo.  393  ;  Cleino  v.  Railroad  Co.,  2  Dillon, 
175,  1873. 

The  illegal  exemption  of  another  from  a 
tax  or  assessment  is  no  ground  for  an  in- 
junction against  the  corporation,  unless 
the  plaintiff  is  injured  thereb}^  as  by 
being  compelled  to  pay  more  than  his 
proportion.  Page  v.  St.  Louis,  20  Mo. 
136,  1854  ;  Balfe  v.  Bell,  40  Ind.  337, 
1872.  The  omission  of  an  assessor  to  assess 
certain  parcels  of  property  subject  to  tax- 
ation, whether  arising  from  a  misappre- 
hension of  the  law,  as  by  giving  effect  to 
void  provisions  of  a  statute,  or  a  mistake 
of  fact,  will  not  invalidate  his  general 
assessment  list.  People  v.  McCreery,  34 
Cal.  43 ;  Doyle  v.  Austin,  47  Cal.  353,  359, 
1874.  An  omission  by  the  assessors  to 
assess  a  given  individual  because  he  is 
poor,  and  his  property  was  of  little  value, 
does  not  invalidate  the  whole  assessment. 
Williams  v.  School  District,  21  Pick, 
(Mass.)  75,1838;  Weeks  v.  Milwaukee, 
10  Wis.  242;  Kneeland  v.  Milwaukee,  15 
lb.  454 ;  Bond  v.  Kenosha,  17  lb.  284 ; 
Dean  r.  Gleason,  16  lb.  1,  15;  Hersey  v. 
Supervisors,  16  lb.  185 ;  Hale  v.  Ken- 
osha. 29  Wis.  599. 

But  a  person,  whose  local  assessment 
for  improvements  is  increased  by  the  un- 
lawful omission  of  lands  liable  to  con- 
tribute, may  restrain  the  enforcement  of 
the  assessment.  Hassen  v.  Rochester,  65 
N.  Y.  516,  1875. 

The  Wisconsin  cases  assert  the  follow- 
ing rule  as  to  the  effect  of  the  omission 
to  tax  property  liable  to  taxation : 
"  Omissions  of  this  character,  arising 
from  mistakes  of  fact,  erroneous  compu- 
tations, or  errors  of  judgment  on  the  part 
of  those  to  whom  the  execution  of  the 
taxing  laws  is  intrusted,  do  not  necessa- 
rily vitiate  the  whole  tax.  But  inten- 
tional disregard  of  those  laws,  in  such 
manner  as  to  impose  illegal  taxation  on 
those  who  are  assessed,  does."  Per  Paine, 
J.,  in  Weeks  i*.  Milwaukee,  supra.  The 
language  was  used  in  a  case  in  which  the 
city  council,  in  view  of  the  benefit  which 
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§  777.  Allliough  an  "assessment"  is  in  the  nature  of  a  tax, 
and  is  authoiizod.  hy,  or  is  a  branch  of,  the  taxing  power,  yet  a 
general  statute  exempting  certain  property  —  as,  for  example, 
churches  —  from  '-'■  taxation  by  any  law  of  the  state,"  does  not 
exempt  it  from  liability  for  a  street  assessment.^  So,  the  exemp- 
ti(jn  of  property  of  a  cemetery  company  from  "  any  tax  or  public 
imposition  whatever,"  does  not  exempt  it  from  a  paving-tax  for 
improving  a  street  in  front  of  the  property,  the  court  (in  an 
opinion  elaborately  examining  the  subject)  holding  that  the  in- 
tent of  the  legislature  was  to  exempt  the  property  from  all  taxes 
or  impositions  for  the  purpose  of  revenue,  but  not  to  exonerate 
it  from  charges  inseparably  incident  to  its  location  with  respect 
to  other  property .^      And  the  same  view  hajs  been  taken  in  a 

Mass.  181 ;  s.  c.  17  Am.  Rep.  153;  Beals 
r.  Rubber  Co.  11  Rli.  Is  .'Wl ;  s.  c.  23 
Am.  Rep.  381 ;  Cooley  on  Taxation,  147 ; 
Bedford  Union  v.  Connors,  7  E.xcli.  777; 
Queen  v.  Oldiiam,  Law  Ui'p.  o  Queen's  B. 
474;  Mining  Co.  v.  Guardians,  L.  R.  7 
Queen's  B.  90 ;  Bap.  Ciiurch  v.  McAtee, 
8  Bush  (Ky.),  G08,  1871;  s.  c.  8  Am.  Rep. 
481. 


tlie  construction  of  a  new  liotel  would  be 
to  tlie  city,  intentionally  omitted  to  cause 
the  lots  upon  which  it  was  beinji:  erected 
to  be  taxed.  But  (jKcere  as  to  tliis  effect 
of  even  an  intentional  omission  bj*  the  city 
council.  Dunham  v.  Chicafjfo,  55  III.  357, 
1870,  lays  down  the  true  rule.  If  tlie 
ilk't,'al  exemption  does  not  increase  the 
amount  which  others  are  taxed,  they 
are  not  injured.  If  it  does,  should  they 
not  compel,  by  mandamus,  the  city  au- 
thorities to  assess  all  the  property  liable 
to  taxation  ?  At  all  events,  it  is  a  very 
serious  doctrine  to  hold  that  the  omission, 
even  though  directed  by  the  council, 
sliould  have  the  effect  to  vitiate  and  over- 
throw the  whole  tax  list  for  the  year. 

As  to  power  of  municipality  to  exempt 
property  from  taxation  in  any  case.  State 
V.  Addison,  2  So.  Car.  499 ;  Hayzlett  v. 
Mount  Vernon,  33  Iowa,  229, 1871  ;  infra, 
sees.  781,  n.,  789,  n. 

1  In  the  matter  of  the  Mayor,  etc.,  11 
Joluis.  (N.  Y.)77.  This  is  the  leading  case 
on  the  subject,  and  the  point  decided  has 
been  generally  approved,  although  some 
of  the  reasons  have  been  criticised.  Peo- 
ple I'.  Mayor,  etc.  of  Brooklyn,  4  N.  Y. 
(4  Comst.)  419,  432,  and  cases  reviewed; 
Bleecker  v.  Ballon,  3  Wend.  (N.  Y.)  263; 
Sharp  r.  Spier,  4  Hill  (N.  Y.),  76,  82;  lb. 
92 ;  I'resbyterian  Church  r.  City  of  New 
York,  5  Cow.  (N.  Y.)  538;  Mayor,  etc. 
of  New  York  v.  Cashman,  10  Johns.  (N. 
Y.)  90;  M.  E.  Churcli,  in  rp,6G  N.  Y.  395, 
1870 ;  Sheehan  v.  Good  Samaritan  IIos- 
jiital,  50  Mo.  155,  1872;  8.  c.  11  Am. 
Rep.  412;  Boston,  etc.  See.  v.  Boston,  IIG 


-  Baltimore  r.  Cemetery  Company,  7 
Md.  517, 1855.  In  thus  holding,  the  court 
does  not  proceed  upon  the  ground  that 
it  was  an  assessment,  and  not  a  tax,  which 
was  sought  to  be  collected  from  the 
cemetery  company  ;  it  admitted  it  was  a 
tax,  but  held  it  was  not  such  a  tax  as  was 
meant  by  the  exempting  statute,  which  is 
the  sound  view  of  the  subject.  The 
chief  justice  observes:  "The  distinction, 
if  any,  between  a '  tax '  and  an  '  assessment ' 
is  not  very  palpable.  The  meaning  of  the 
words  is  the  same  in  our  laws."  Per  Le 
Grand,  C.  J.,  //).  535.  See,  also,  Dolan  v. 
Baltimore,  4  Gill  (Md  ),  394.  In  Kentucki/ 
it  was  held  that  a  cemetery  could  not  be 
subjected  by  judicial  decree  to  sale  to 
satisfy  liens  for  adjacent  street  improve- 
ments. Louisville ''.Nevin,  10  Bush  (Ky.), 
549 ;  s.  c.  19  Am.  Rep.  78,  1874,  and  use- 
ful note  of  Mr.  Thompson. 

In  Xew  Yur/c  the  cemetery  property  is 
held  to  be  subject  to  local  assessment. 
Buffalo  City  Cemetery  v.  Buffalo,  40  N.  Y. 
503,  506 ;  McBean  v.  Chandler,  9  Ileisk. 
(Tenn.)  349,  1872;  ante,  sec.  760;  St. 
Joseph  V.  Donoluie,  31  Mo,  345,  1861. 
Contra,  Olive  Cemetery  v.  rhiladelphia, 
22  Alb.  L.J.  349  (Pa). 
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variety  of  cases,  such  as  churches  and  charitable  institutions.^ 
But  where  the  charter  of  a  charitable  institution  provided  that 
its  property  "  shall  not  be  subject  to  taxes  or  assessments,^^  it  was 
held  by  the  Court  of  Errors  and  Appeals  of  JVeiv  Jersey  that  these 
words  were  not  synonyaious,  and  that  they  had  the  effect  to 
exempt  the  property  not  only  from  ordinary  taxes,  public  and 


1  Pray  v.  Northern  Liberties,  31  Pa. 
St.  69,  1850;  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  St.  104,  1850,  fol- 
lowing 11  Johns.  77,  supra  ;  s.  p.  Boston 
Seaman's  Friend  Soc.  v.  Boston  (assess- 
ment for  widening  and  grading  street), 
116  Mass.  181,  1874;  s.  c.  17  Am.  Rep. 
153,  where  the  subject  is  well  presented 
by  Derens,  J.;  Lockwood  v.  St.  Louis,  '24 
Mo.  20,  1856 ;  Garrett  v.  St.  Louis,  25  Mo. 
505 ;  Egyptian  Levee  Company  v.  Hardin, 
27  Mo.  495.  In  the  case  of  the  St.  Louis 
Public  Schools  v.  St.  Louis,  26  Mo.  408, 
following  Lockwood  v.  St.  Louis  (local 
assessment  on  cluirch  property),  24  Mo. 
20,  it  was  held  that  the  real  estate  of  the 
board  of  public  schools  of  a  city  (a  dis- 
tinct corporation)  was  liable  to  a  local  as- 
sessment for  sewers,  sidewalks,  opening 
streets,  etc. ;  but  quaere.  See  Hartford  v. 
Middle  Dist ,  45  Conn.  462,  where,  under 
the  charter  of  Hartford,  all  land  specially 
benefited  by  a  city  improvement  is  liable 
to  be  assessed  for  the  expense  of  such  im- 
provement. IJfld,  that  a  piece  of  land 
owned  by  a  school  district,  upon  which 
its  school-house  stood,  and  which  was  used 
solely  for  school  purposes,  and  of  which 
no  other  use  was  contemplated  in  the  fu- 
ture, was  not  so  benefited  that  it  could  be 
assessed  for  the  expense  of  a  street  laid 
out  by  the  city  near  it.  The  exemption 
of  a  charitable  corporation  by  its  charter 
from  "  taxation  of  every  kind,"  does  not 
exempt  it  from  an  assessment  upon  its 
land  to  pay  for  a  street  improvement  in 
front  of  it.  Sheehan  v.  Good  Samaritan 
Hospital.  50  Mo.  155,  1872 ;  s.  c.  11  Am. 
Rep.  412.  See,  also,  Emery  v.  Gas  Com- 
pany, 28  Cal.  345, 1805 ;  Taylor  v.  Palmer, 
31  Cal.  240,  1866 ;  Brightman  v.  Kirner, 
22  Wis.  54.  Exemption  of  an  institution 
"  from  all  taxation  by  state,  parish,  or  city  " 
is  not  an  exemption  from  sidewalk  or  street 
assessments.  Lafayette  v.  Male  Orphan 
Asylum,  4  La.  An.  1,  1849. 


So  a  railroad  charter  exempting  the 
company  (in  consideration  of  the  pay- 
ment of  a  certain  tax)  from  "any  other 
or  further  tax  or  imjiosition  upon  it  "  does 
not  exempt  it  from  liability  for  an  assess- 
ment upon  houses  and  lots  owned  by  it 
and  benefited  by  the  opening  and  widen- 
ing of  a  street;  but  the  corporation  can- 
not, for  such  a  purpose,  be  assessed 
without  reference  to  the  special  benefit 
conferred  upon  property  owned  by  it, 
since  such  an  assessment  would  be,  in 
fact,  a  tax  from  which  it  is  exempt.  State 
V.  Newark,  3  Dutch.  (N.  J.)  185,  1858. 
So  an  exemption  from  "  taxes,  charges,  and 
impositions  "  does  not  exonerate  a  private 
corporation  from  assessments  on  its  prop- 
erty for  opening  or  paving  streets  on 
which  it  fronts.  Paterson  v.  Society,  etc., 
4  Zabr.  (24  N.  J.  L.)  385,  1854,  following 
Matter  of  Mayor,  etc.,  11  Johns.  (N.  Y.) 
77  ;  State  v.  Newark,  36  N.  J.  478;  s.  c. 
13  Am.  Rep.  464.  Further  illustrations, 
see,  also,  Paine  v.  Spratley,  5  Kan.  525 ; 
Chicago  V.  Colby,  20  111.  614 ;  Bridgeport 
V.  Railroad  Company,  36  Conn.  255;  Rail- 
road Co.  V.  Ross,  47  Ind.  25,  1874;  Mar- 
shall V.  Vicksburg,  15  Wall.  146,  as  to 
"  tax  "  and  "  wharfage  charge."  See,  as 
to  difference  between  "  tax  "  and  "  assess- 
ment," and  for  views  not  coincident  with 
those  generally  entertained,  Chicago  v. 
Lamed,  34  III.  203, 1864 ;  Ottawa  r.  Spen- 
cer, 40  111.  211 ;  Railroad  Company  v. 
Spearman,  12  Iowa,  112;  Railroad  Com- 
pany V.  New  Haven,  42  Conn.  279,  1875; 
s.  c.  19  Am.  Rep.  534  ;  McBean  v.  Chand- 
ler, 9  Heisk.  (Tenn.)  349,  1872;  s.  c.  24 
Am.  Rep.  308;  an^e,  sec.  760 ;  a?jte,  sees. 
746,  759. 

County  court-house  property  held 
not  liable  to  a  sewer  assessment  made  by 
a  city.  Worcester  County  v.  Worcester, 
116  Mass.  181,  1874;  s.  c.  17  Am.  Rep. 
159. 
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municipal,  but  from  an  assessment  for  curbing  and  flagging  a 
street  on  which  the  property  abutted.^ 

§  778.  (617)  But  aside  from  the  rule  of  strict  construction 
which  applies  to  exemptions  from  taxation,  the  cases  cited  in  the 
previous  section  will  show  that  there  is,  in  their  ordinary  use,  a 
recognized  difference  between  the  words  "^aa:"  and  '■''  assessment,'' 
and  that  the  one  does  not  always,  or  usually,  include  the  other. 
Thus,  a  constitutional  provision  that  "  taxation  shall  be  equal 
and  uniform  throughout  the  state  "  does  not  apply  to  local  assess- 
ments upon  private  property  to  pay  for  local  improvements.^ 
So,  a  provision  of  the  constitution  of  a  state  which  requires  "  the 
rule  of  taxation  to  be  uniform,"  in  connection  with  another 
provision,  that  "  it  shall  be  the  duty  of  the  legislature  to  provide 
for  the  organization  of  cities,  and  to  restrict  their  power  of  tax- 
ation, assessment,  etc.,  so  as  to  prevent  abuses  in  assessments  and 
taxation,"  is  construed  not  to  apply  to  special  assessments  by 
municipal  corporations,  made  by  authority  of  the  legislature,  for 
local  improvements.^ 


1  State  V.  Newark,  36  N.  J.  Law  (7 
Vroom),  478,  1873;  s.  c.  13  Am.  Rep. 
4G4,  reversing  tlie  judgment  of  tlie  Su- 
preme Court  in  same  case,  36  N.  .1.  Law, 
157;  10  Am.  Hep.  223,  distinguisliing 
I'aterson  v.  Society,  etc.,  4  Zabr.  24  N. 
J.  L.  385,  where  the  language  was  "  all 
ta.xes,  cliarges,  and  impositions  under  tlie 
.luthority  of  this  state,"  also  distinguish- 
ing State  V.  Newark,  3  Dutch.  185,  when 
the  exempting  clause  in  the  charter  was 
"  that  no  other  or  further  ta.x  or  imposi- 
tion sliiill  be  levied  or  imposed  on  said 
company."  See  First  Presbyt.  Church 
V.  Ft.  Wayne,  36  Lid.  3.]8,  1871,  where, 
however,  the  exact  language  of  the  con- 
stitution and  statute  is  not  given. 

Where  cliurch  property  was  exempted 
by  statute  from  general  taxation  and 
where  it  is  held  that  local  assessments 
do  not  come  within  the  exemjjtion,  and 
where  the  act  authorizing  local  improve- 
ments j)rovided  that  the  same  should  not 
in  any  year  exceed  ten  per  cent  of  the 
property  as  assessed  and  valued  on  the 
tax  duplicate  for  state,  county,  and  city 
taxes,  it  was  deciiled  that  as  church  prop- 
erty could  not  be  valued  and  assessed  on 


the  tax  duplicate,  it  could  not,  although 
otherwise  liable,  be  assessed  for  the  con- 
struction of  a  sewer.  Church  v.  Ft. 
Wayne,  36  Ind.  338,  1871 ;  s.  c.  10  Am. 
Rep.  35.  See,  however,  in  New  York,  M. 
E.  Churcli,  in  re,  69  N.  Y.  395 ;  Hebrew 
Society,  in  re,  70  N.  Y.  476,  1877  ;  St- 
Josepli's  Asylum,  in  re,  69  N.  Y.  353. 

2  Draining  Company  Case,  11  La.  An. 
338,  1856,  where  the  subject  is  very  fully 
examined,  s.  p.  Surgi  i;.  Snetchman 
(paving  assessment),  Tb.  387  ;  Yeatman  v. 
Crandall  (levee  tax),  Il>.  220;  in  re  Ford, 
6  Lans.  (N.  Y.  )  92;  supra,  sees.  750,  755, 
756,  n.  et  seq.     But  see  ante,  sec.  7G0. 

3  Weeks  v.  Milwaukee  (street  assess- 
ment), 10  Wis.  282,  1860;  Lumsden  r. 
Cross  (street  assessment),  Jb.  282;  State 
V.  Portage  (street  assessment),  12  lb.  562  ; 
Bond  V.  Kenosha  (harbor  tax  or  assess- 
ment), 17  lb.  284.  The  Supreme  Court 
of  ]Visconsin  profess  to  follow  the  con- 
struction given  by  the  Supreme  Court  of 
Ohio  to  similar  provisions  in  the  consti- 
tution of  that  state.  Hill  r.  Higdon,  6 
Ohio  St.  243  ;  Reeve?  i-.  Wood  County, 
lb.  333.  See  observations  of  Judge  Coo- 
leij,    Const.    Lim.    510,    note.     But   the 


7S 


MUNICIPAL   COKPOKATIONS. 


[CII.  XIX. 


§  779.  (618)  We  have  already  had  occasion  to  refer  to  the 
principle  that  public  powers  conferred  upon  a  municipality  to  be 
exercised  by  its  council,  when  and  in  such  manner  as  it  shall 
judge  best,  are  incapable  of  dele(jation}  The  principle  extends  to 
the  authority  conferred  upon  a  municipal  corporation  to  levy  and 
collect  taxes,  or  to  determine  upon  the  necessity  and  character  of 
local  improvements.^ 


principle  of  uniformity  is  considered  by 
tlie  court  to  apply  to  ordinary  municipal 
taxes.     Weeks  r.  Milwaukee,   supra,  per 
Paine,  J. ;  Dean  v.  Gleason,  16  Wis.  1-16. 
In  Bond  v.  Kenosha,  17  Wis.  284,  1863, 
the  Supreme  Court  of  Wisconsin  decided 
that  the  provision  of  the  charter  of  the 
city  of  Kenosha,  autiiorizing  the  council, 
fur  the  purpose  of  constructing  a  harbor 
in  the  city,  to  levy  a  special  tax  on  all 
lands  witliin  tiie  city  subject  to  taxation, 
not  iuflu(lin(j  am/  improvements  made  thereon, 
was  in  tiie  nature  of  a  special  assessment 
for  local  improvements,  and  did  not  con- 
travene any  provision  of  the  constitution 
of  the  state.     Hale  v.  Kenosha,  29   Wis. 
59D,     distinguishing    Bond    v.    Kenosha, 
suprn ;   Weeks    i'.    Milwaukee,    followed 
Hurford  v.  Omaha,  4  Neb.  oo6,  1870.     It 
is  held  in  many  states  that  local  assess- 
ments are  not  within  the  meaning  of  the 
term    taxation    as    usually    employed    in 
our  constitutions  and  statutes.     Allen  v. 
Galveston,  51  Tex.  302 ;  Austin  v.  Santa 
Fe,  etc.  Co.,  45  Tex.  27;    Roundtree  v. 
Galveston,  42  Tex.  626 ;  Paine  v.  Sprat- 
ley,  5  Kan.  525  ;  Leavenworth  v.  Laing,  6 
Kan.  274  ;  Burrougii   Tax,  p.  435 ;  Coo- 
ley  on  Taxation,  p.  446,  and  cases  cited, 
n.  2  ;  supra,  sees.  754,  758  ;  infra,  sec.  783. 
1  Ante,  sec.  190  and  cases  cited.     Foss 
V.    Chicago,   56   111.   354;    Thompson   v. 
Booneville,    61  Mo.  282  ;  Indianapolis  v. 
Lawyer,  38  Ind.  348  ;  Johnston  v.  Macon, 
62   Ga.   645,    1849;  Macon   v.   Macon,  5 

Ga.  648  ;  Macon  v.  Macon  Sav.,  60   Ga. 

133  ;  Hunt  v.  Booneville,  65  Mo.  020. 
'^  III.     Mclnerney   v.  Reed,  23   Iowa, 

410,  1867  ;  Meuser  r.  Risdon,  36  Cal.  239  ; 

State   V.   Parker,   26   Vt.  362;    State  v. 

Swisiier,  17  Tex.  441  ;  Foss  v.  Chicago, 

56  111.  354,  1870;  Jenks  v.  Chicago,  50  111. 

397,  1870 ;  State  v.  Copeland,  3  R.  I.  33 ; 

Murray  i;.  Tucker,  10   Busli  (Ky.),  240, 

1874  ;  Davis  i-.  Reed,  05  N.  Y.  566,  1875  ; 


Billinger  v.  Gray,  51  N.  Y.  610;  Hitch- 
cock V.  Galveston,  90  U.  S.  341,  1877  ; 
Lord  V.  Oconto,  68  Mo.  115.  Approving 
text,  also,  Mathews  v.  Alexandria,  68  Mo. 
115 ;  Richardson  v.  Heydenfeldt,  46  Cal. 
68,  1873 ;  Tliompson  v.  Schemerhorn,  6 
N.  Y.  92 ;  St.  Louis  v.  Clemens,  52  Mo.  133  ; 
People  V.  Clark,  47  Cal.  456  ;  Randolph 
V.  Gawley,  47  Cal.  458 ;  Robinson  v.  Dodge, 
18  Johns.  (N.  Y.)  351;  Schofield  v.  City 
of  Lansing,  17  Mich.  437;  East  St.  Louis 
V.  Wehrung,  40  111.  392;  Railroad  Com- 
pany V.  Chicago,  56  111.  454,  1870;  Walk- 
er V.  Chicago,  62  111.  286,  1871  ;  Moore 
V.  Chicago,  60  111.  243,  1871;  Bryan  v. 
Chicago,  lb.  507.  The  above  cases  dis- 
tinguished. Page  V.  Chicago,  60  111.  441. 
In  Sciiarwtz  v.  Flatboats,  14  La.  An. 
243,  18-59,  it  was  held  (but  rju(ere  as  to  its 
correctness)  tiiat  the  power  to  "alien, 
lease,  farm,  and  dispose  of  all  and  every 
kind  of  property,"  and  "  to  lay  and  collect 
taxes  in  such  a  manner  as  may  be  deemed 
expedient,  on  all  steamboats,  etc.,  land- 
ing at  the  levee  of  the  corporation,"  gave 
the  corporation  power  to  lease,  for  a  pe- 
riod of  years  to  a  private  person,  the  rev- 
enues of  the  port,  with  the  privilege  of 
collecting  them  in  his  own  name  and  for 
his  own  benefit. 

The  principle  stated  in  the  text  is  thus 
enforced  by  tiie  Court  of  Appeals  in  Ken- 
tucky, in  a  case  arising  in  the  city  of 
Louisville.  In  substance,  tlie  court  say, 
the  general  council  of  tlie  city  of  Louis- 
ville, by  ordinance  as  prescribed  in  the 
city  charter,  may  direct  or  authorize  the 
sidewalks  in  the  city  to  be  graded,  paved, 
curbed,  etc.,  at  the  cost  of  the  owners 
of  the  property  fronting  thereon.  The 
council  alone  can  determine  the  necessity 
of  such  improvement,  as  well  as  its  kind 
and  character,  and  has  no  authority  to 
refer  the  determination  of  these  matters 
to  any  other  body  or  person.     The  power 
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§  780.  (619)  Not  only  the  power  to  tax,  but  the  power  to 
make  local  improvements  at  the  expense  of  the  property  bene- 
fited, is,  like  all  other  legislative  power  of  the  municipality,  a 
coiit'mulny  one,  unless  there  be  something  to  indicate  the  con- 
trary ;  and  hence  it  is  not  exhausted  by  being  once  exercised. ^ 
Therefore,  the  power  to  compel  property-owners  to  pave  ordi- 
narily extends  to  compelling  them  to  repave,  when  re(|uired  by 
the  municipal  authorities.^ 


to  pass  ordinances  to  improve  streets  is 
le};i.slative,  and  cannot  be  delegated.  It 
is  in  effect  a  power  of  ta.xation,  wliicli  is 
the  e.xercise  of  sovereign  authority.  To 
ordain  generally  that  a  street  or  square 
shall  be  graded  and  paved,  or  "  su  7ituch 
thereof  as  lite  engineer  imiij  direct,  and  accord- 
ing to  specijicatlons  to  he  furnished  by  him," 
is  simply  to  delegate  to  him  the  power  to 
fix  the  grade,  determine  what  materials 
should  be  used  for  the  pavement,  and 
liow  much  of  the  street  or  square  should 
be  thus  improved,  and  is  not  the  deter- 
mination of  the  council  as  to  any  of  these 
things.  To  allow  such  an  ordinance  to 
bind  the  property  holder  is,  in  the  opin- 
ion of  a  majority  of  the  court,  to  destroy 
all  the  safeguards  thrown  around  him  by 
law.  Subsequent  acts  of  affirmance  by 
the  city  council  cannot  validate  an  in- 
valid ordinance.  Ilydes  v.  Joyes,  4  Bush 
(I\y.),  404.  City  council  cannot  ratify  so 
as  to  impose  obligation  on  lot-owner  to 
pay.  Murray  v.  Tucker,  10  Bush  (K}-.), 
240,  1«74  ;  but  see  on  this  point  Davis  v. 
Kead,  05  N.  Y.  oGtJ ;  Hitchcock  c.  Galves- 
ton, <JG  U.  S.  341, 1877.  But  where  the  act 
of  the  legislature  charged  the  burden  of 
certain  local  imiirovements  upon  the 
adjoining  lots,  and  directed  the  street 
commissioners  to  make  out  the  assess- 
ment, it  is  not  necessary  that  the  city 
assess  the  tax  by  an  ordinance,  and  an 
ordinance  to  that  effect,  if  passed,  is  not 
a  delegation  by  the  corporation  of  its 
power  of  taxation.  Schenley  v.  Com- 
monwealth, 30  Pa.  St.  G2,  1859.  In 
SotUh  Carolina,  imder  a  general  power 
to  the  citi/  council  to  make  local  assess- 
ments and  to  appoint  officers  to  execute 
the  corporate  powers  and  duties,  it  is 
held  not  to  be  a  valid  objection  to  an 
assessment  that  it  was  made,  pursuant 
to  ordinances  or  regulations,  by  the  offi- 


cers of  the  corporation  and  not  by  the 
corporation  itself;  for  the  city  council  is 
to  be  regarded  as  a  local  legislative  body 
for  the  purpose  of  making  by-laws,  with 
power  to  cause  them  to  be  carried  out  ; 
and  i)articularl3'  is  such  an  objection 
without  force  when  the  assessments  have 
first  to  be  submitted  to  and  ajjproved  by 
the  council.  Cruik^lianks  v.  City  Coun- 
cil, 1  iMcCord  (South  Car.  )  3G0,  1821  ;  lb. 
345.  Compare  City  Council  v.  Pinck- 
ney,  1  Const.  42,  1812;  s.  c.  3  Brev.  217. 
Where  such  a  course  is  expressl}'  au- 
thorized by  the  charter,  a  grade  for  a 
street  need  not  be  previously  fixed  by 
the  council,  but  it  may  require  the  ad- 
joining owners  to  make  certain  improve- 
ments according  to  the  direction  of  the 
city  paver,  who  ma}'  thus  determine  the 
grade.  State  v.  New  Brunswick,  1  Vroom 
(30  N.  J.  L.),  305,  1800.  See  further,  a«(e, 
sec.  06;  infra,  sec.  811. 

1  Ante,  chap,  xviii.  sec.  686.  McCor- 
mick  V.  Patchin,  53  Mo.  33,  1873 ;  s.  c.  14 
Am.  liep.  440,  and  note  of  Mr.  Thomp- 
son. A  "  street"  includes  sidewalks  and 
gutters,  and  "paving"  includes  "flag- 
ging ."  The  work,  therefore,  of  setting 
curb  and  gutter  stones,  and  "  flagging  " 
the  sidewalk  of  a  street  which  has  once 
been  done,  is  included  in  the  phrase  "  re- 
paving  any  street  "  ;  it  is  intended  to  cm- 
brace  the  whole  street,  and  every  kind  of 
paving.  Burmeister,  in  re,  70  N.  Y.  174; 
Phillips,  in  re,  60  N.  Y.  16 ;  Burke,  in  re, 
62  N.  Y.  224 ;  Smith,  in  re,  52  N.  Y.  526; 
Levy,  in  re,  63  N.  Y.  637  ;  Folsom,  in  re, 
56  N.  Y.  00. 

-  Williams  v.  Detroit,  2  Mich.  560,1861 
McCormick  v.  Patchin,  53  Mo.  3">,  1873, 
citing  text;  s.  c.  14  Am.  Rep.  440,  and 
note  and  cases  there  cited.  Power  to  "  re- 
pair or  pave  streets"  authorizes  a  corpo- 
ration to   remove  an   old   pavement  and 
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§  781.  (620)    It  is  plain  that  the  poivers  of  taxation  conferred 
upon  the  municipal  authorities  by  the  charter  or  organic  act,  and 


replace  it  with  a  new  one  of  a  dififerent 
description.  Giirner  i-.  Chicago,  (Nichol- 
son pavement),  40  111.  105,  1860.  In  Mu- 
nicipality V.  Dunn,  10  La.  An.  57,  1855, 
the  city  sued  to  recover  a  portion  of  the 
cost  of  repaying  a  street  in  front  of  the 
defendant's  lot.  It  appeared  that  the  street 
liad  been  previously  paved  with  round 
stone,  at  the  expense  of  the  property. 
This,  it  was  found,  would  not  resist 
the  heavy  hauling,  and  was  replaced 
by  the  one  built  of  square  block  stone, 
for  which  suit  was  brought.  The  defence 
was,  that  although  tlic  right  to  assess  the 
property  for  the  first  pavement  was  giv- 
en, yet  the  corporation  had  no  right  to 
compel  a  contribution  from  the  same 
property  for  the  second  pavement.  The 
majority  of  the  court  held  tiiat  the  power 
to  pave  tlie  streets  was  a  continuing  pow- 
er, to  be  exercised  when  the  public  good 
requires  it,  and  e.xtended  as  well  to  the 
making  of  a  new  in  the  place  of  an  insuf- 
ficient pavement  as  to  the  one  first  built, 
the  equity  in  both  cases  being  regarded 
as  the  same.  These  cases  are  approved 
in  the  late  case  of  McCormick  v.  Patchin, 
53  Mo.  33,  1873 ;  and  the  power  of  the 
legislature  to  authorize  local  assessments 
for  repaving  admitted.  As  to  repaving, 
compare  Hammett  v.  Philadelphia,  65  Pa. 
St.  U5;  s.  c.  3  Am.  Rep.  615;  8  Am. 
Law  Reg.  N.  S.  411,  cited  supra;  and  see 
Lafayette  V.  Fowler,  34  Ind.  140;  State 
r.  Jersey  City,  34  N.  J.  Law,  277,  1870. 
In  McCormick  r.  Patchin,  supra,  Warner, 
J.,  makes  the  following  reference  to  the 
case  of  Hammett  v.  Philadelphia,  supra  : — 
"  The  only  cases  which  I  liave  been  able 
to  find  sustaining  the  views  urged  by  the 
appellant  are  those  decided  in  the  Su- 
preme Court  of  Pennsylvania.  The  first 
and  principal  case  is  Hammett  v.  Phila- 
delphia, 65  Pa.  St.  148,  in  which  a  major- 
ity of  the  court  held  that,  although  the 
original  paving  of  a  street  was  a  local 
improvement,  and  within  the  principle  of 
assessing  the  costs  upon  the  lots  lying 
upon  it,  j'et  where  a  street  was  once 
opened  and  y)aved,  it  was  thereby  assimi- 
lated with  the  rest  of  the  city  and  made 
part  of  it,  and  all  the  particular  benefit 
to  the  locality  derived  from  the  improve- 


ments were  then  received  and  enjoyed. 
The  learned  judge  who  delivered  the  pre- 
vailing opinion  discussed  with  consid- 
erable fulness  the  principles  underlying 
the  power  to  make  assessments  for  local 
benefits.  The  opinion  consists  mostly  of 
generalizations  in  regard  to  established 
and  well  admitted  principles.  It  is  per- 
fectly true  that  it  would  be  wholly  be- 
yond the  scope  of  legislative  power  to 
authorize  a  municipality  to  levy  a  local 
tax  for  general  purposes.  The  burdens 
of  the  whole  community  cannot  be  shifted 
to  the  shoulders  of  one  man  who  has  only 
an  interest  in  common  with  all  the  rest. 
The  whole  theory  of  local  taxation  or 
assessment  is  that  the  improvements  for 
which  it  is  levied  afford  a  remuneration 
in  the  way  of  benefits.  A  law  which 
would  attempt  to  make  one  person  or  a 
given  number  of  persons,  under  the 
guise  of  local  assessments,  pay  a  general 
revenue  for  the  public  at  large  would  not 
be  an  exercise  of  the  taxing  power,  but 
an  act  of  confiscation.  In  effect,  it  would 
be  transferring  the  property  of  one  indi- 
vidual to  another.  These  are  legal  tru- 
isms, which  have  long  been  entertained 
and  firmly  established.  The  line  of  sep- 
aration exists  between  local  and  general 
taxation,  and  the  boundary  which  lies 
between  them  is  not  always  very  clear  or 
definite.  The  case  of  Hammett  v.  Phila- 
delphia shows  that  it  is  difficult  to  draw 
the  true  line  of  distinction  between  these 
respective  modes  of  taxation  ;  and  the 
judge  who  wrote  the  opinion  of  the  ma- 
jority of  the  court  finally  placed  it  upon 
the  fact  that  the  act  which  he  was  con- 
struing relieved  the  case  of  all  difficulty, 
and  showed  upon  its  face  that  the  special 
taxation  authorized  was  avowedly  for  a 
general  and  not  local  object.  The  law 
was  for  the  uses  and  purposes  of  the  pub- 
lic, and  not  especially  beneficial  to  any 
particular  class."  See,  also,  as  to  local 
assessments,  State  v.  Leffingwell,  54  Mo. 
458,  1873 ;  ante,  sec.  752,  n ;  supra,  sec. 
776,  n. 

The  general  doctrine  of  Hammett 'a 
case  is  adhered  to  in  Pennsylvania,  and  it 
is  held  that  "  power  to  pave  "  at  the  ex- 
pense of  the  abutter  does  not  authorize 
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the  mode  of  exercising  such  powers  wlicn  prescribed  therein, 
cannot  be  varied  by  ordinances  or  by-laws}  Therefore,  a  city  cor- 
poration cannot  impose  terms  or  conditions  which  can  affect  the 
validity  of  a  tax-sale  made  within  the  autlujrity  conferred  by 
the  le^nslature-^  So,  under  a  charter  constituting  the  city-mar- 
shal the  collector  of  taxes,  and  making  it  his  duty  to  receive  and 
collect  the  taxes  due  the  corporation,  it  is  not  corai)etent  for  the 
council  bv  ordinance  to  dispense  with  the  duties  which  the  char- 
ter imposes  upon  this  officer,  and  devolve  them  upon  another.^ 
So,  under  a  charter  authorizing  a  town  corporation  "  to  collect 
taxes  upon  all  real  estate  within  the  town,  not  exceeding  one 
half  per  cent  upon  the  assessed  value  thereof,"  it  cannot  pass  an 
ordinance  directing  lots  to  be  taxed,  without  considering  the 
value  of  the  improvements  upon  them  ;  for  since  buildings  are 
part  of  the  land  which  the  legislature  had  designated  as  the  prop- 
erty to  be  taxed,  such  an  ordinance  makes  a  discrimination  which 
the  charter  does  not  authorize.^ 

§  782.  (621)  The  authority  of  municipal  corporations  to  levy 
and  collect  taxes  is  usually  limited,  not  only  as  respects  the  rate 
of  taxation,  but  the  objects  of  it.^  Under  grants  of  this  character, 
the  question  has  arisen,  not  only  as  to  what  property  the  muni- 

the  city  to  tear  up  a  pavement  or  curbing  ^  Ante,    chapter    on    Ordinances,   sec. 

whicli  is  good  and  needs  no  repairs,  and  317;  Weeks  v.  Milwaukee,  10  Wis.  242, 

which  was  paid  for  by  the  abutter,  and  at  which  holds  that  the  city  cannot  exempt 

his  expense  to  rephice  tlie  same  with  one  from  taxation  property  which    the  laws 

more  costly.     Wistar  v.  Philadelphia,  80  make  taxable ;  ]iost,  sec.  789,  note. 

Pa.  St.  112,1876;    s.  c.  21  Am.  Rep.  112.  2  Thompson  v.  Carroll,  22  How.  (U. 

Hut  does  not  this  view  substitute  the  ju-  S.)  422,  18.59. 

dicial  judgment  in  the  place  of  that  of  the  »  Placerville  v.   Wilcox,   35   Cal.   21, 

city  council  to  the  necessity  of  a  change  ?  1868. 

In    the   charter  of   tlie   city    of   New  *  Fitch  v.  Pinckard,  4  Scam.    (5  111.) 

York  there  is  a  provision  that  no  street  78;  approved,  Primm  v.  Belleville,  59  111. 

once  paved,  and  the  expense  thereof  paid  142,   1872;  s.  c.   4  Chicago  Legal  News, 

iiy  assessment  by  the  adjoining  owners,  227. 

sliall  be  thereafter  paved   or   an  assess-  *  Power   to   levy    taxes    confined    to 

ment  imposed  therefor,  unless  petitioned  kinds  of  property  mentioned  in  the  char- 

for  by  a  majority  of  the  owners.    Where  ter.      Kabassa  r.  Mayor,  etc.,   1   iMartin 

the  city  has  once  determined  the  charac-  (La.)  N.  S.  484 ;  3/6.  0.  S.  218;    Blanc 

ter  and  extent  of  the  work,  and  assessed  t>.  Mayor,  1  Martin  (N.    S.)   65;    lb.   (O. 

and   collected  the  expense  of  the   work  S.)  120;  Harper  r.  Elberton.  23  Ga.  566; 

from  tlie  owners,  it  has  no  further  juris-  Municipality  v.  Johnson,  6  La.   An.  20, 

diction  over  that  property  until  a  petition  1851  ;  Barrettr.  Henderson,  4  Bush  (Ky.), 

is  presented  as  provided,  and  an   a.«sess-  255;    Dubuque    ?'.    Insurance    Co.    (pre- 

ment  for  repavement  witliout.    Garvey,  m  miunis  received  by  local  agent  of  foreign 

re,  77  N.  Y.  523.  insurance  company),  20  Iowa,  9. 
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cipality  may,  but  also  as  to  what  it  must,  subject  to  taxation  for 
the  purpose  of  obtaining  revenue  or  discharging  liabilities.  Thus, 
the  cit}- of  New  Orleans  was  authorized  by  charter  "to  raise 
money  by  taxation,  in  such  manner  as  to  the  council  shall  seem 
proper,  upon  real  and  personal  estate,^''  etc.  It  was  claimed  that 
the  city  was  bound  to  tax  both  species  of  property  at  the  same 
time,  and  that  a  tax  could  not  legally  be  imposed  upon  either  alone. 
This  view,  however,  was  not  sustained  by  the  court,  which  said : 
'•'■  It  does  not  appear  to  us  that  the  power  given  to  tax  real  and 
personal  estate  renders  it  imperative  on  the  corporation  to  tax 
both.  By  the  same  section  of  the  law,  the  city  council  are 
empowered  to  exercise  their  authority  as  to  them  may  seem 
proper."  ^ 

§  783.  (622)  But  there  may  be  a  constitutional  limitation  upon 
both  the  legislative  and  the  municipal  power  to  select  one  class 
of  property  for  taxation  and  omit  another.  In  an  important  case 
relating  to  this  subject,  there  was  a  constitutional  provision  "  that 
the  rule  of  taxation  shall  be  uniform,"  etc.,  which  was  considered 
to  mean  that  all  kinds  of  property  not  absolutely  exempt  must  be 
taxed  alike,  by  the  same  standard  of  valuation,  equally  with  other 
taxable  property,  and  co-extensively  with  the  territory  to  which 
it  applies ;  and  therefore  a  tax  to  pay  a  city  debt,  ordered  to  be 
levied  exclusively  upon  the  real  property  within  the  city,  is  a 
discrimination  in  favor  of  personal  property,  and  violates  the  uni- 
formity required  by  the  constitution,  and  is  void.^ 

§  784.  (623)  Power  to  tax  real  and  personal  estate  within  the 
city  corporation  does  not  confer  the  right  to  tax  capital  employed 

1  Oakley  v.  Mayor,  etc.  1  La.  1,  1830;  Railroad  Co.,  9  Nev.  79,   1873;   State  v. 

B.  p.  Municipality  v.  Duncan,  1  La.  An.  Central  Pac.  Railroad   Co.,  10  Nev.  48, 

182,  1847.     Tlie  power  of  a  city  corpora-  1875;  Lowell  v.  Comnirs.,  3  Allen  (Mas^), 

tion   to   levy  a    general   tax    upon    one  550;  Finch  ?j.  Temalia  Co.,  2U  Cal.  455. 

species  of  property  —  for  example,   real  -^  Oilman  i\  Sheboygan,  2  Black  (U. 

estate  —  and  to  omit  personal  property,  S.),  510,  1862,  approving  on  the  constitu- 

was,   under   the    construction   of    special  tional  point,  Knowlton  i'.  Supervisors,  9 

charter  provisions,  sustained  in  the  case  Wis.  410;    Weeks  v.   Milwaukee,  10  lb. 

of  Frederick  v.  Augusta,  5  Ga.  561,  1848;  242;  Sanderson  v.  Cross,  lb.  282;  Attor- 

Primm  v.  Belleville.  59  111.  142,  1872;  8.  o.  ney  General  r.  Plank  Road  Company,  11 

4  Chicago  Legal  News,  227.     Power  to  lb.  42 ;  Zanesville  v.  Richards,  5  Ohio  St. 

counties  to  release  lien  and  reduce  amount  589;  Exchange  Bank  v.  Hines,  3  lb.   1. 

of  taxes  must  be  conferred  by  statute  or  See  Muscatine  a  Railroad  Co.,  1  Dillon 

it  does  not  exist.     State  v.  Central  Pac.  C.  C.  630 ;  ante,  sec.  70 ;  supra,  sec.  748 
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in  merchandise,  distinct  from  the  articles  of  property  in  which 
such  capital  i.s  invested.^ 

§  785.  (624)  Authority  in  the  charter  of  a  municipal  corpora- 
tion to  tax  "  all  real  and  personal  estate  within  the  cor]jorate 
limits  of  the  city  "  was  held,  in  view  of  the  language  and  history 
of  legislation  in  the  state  as  to  the  subject-matter  of  taxation,  not 
to  confer  upon  the  corporation  power  to  tax  income  or  2}(irticular 
occupations.^ 

§  786.  (625)  Among  the  most  usual  of  the  express  limitations 
upon  the  power  of  municipal  taxation  is  the  one  confining  it  to 
property  within  the  corporation.  What  property  is  to  be  con- 
sidered ivithin  the  municipality,  so  as  to  give  the  right  to  tax 
it,  is,  in  some  instances,  hard  to  determine.^  With  respect  to 
the  situs  of  real  estate,  there  can  ordinarily  be  no  doubt ;  but 
as  resi)ects  personal  property.,  its  situs  is  often  difficult  to  settle. 
If  the  property  is  tangible  and  is  actually  within  the  muni- 
cipality, it  is  plain  that  it  may  be  taxed  by  it,  under  the  au- 
thority we  are  considering,  irrespective  of  the  residence  or 
domicile  of  its  owner.^ 


et  S"q.  755,  note,  778,  781  ;  Hale  v.  Ken- 
oslia,  2'J  Wis.  o'JU.  Uniformitj',  wliat  is? 
Livingston  r.  Albany,  41  Ga.  21;  Mobile 
V.  Dargan,  45  Ala.  310  ;  State  v.  Sever- 
ance, 55  iMo.  378,  1874. 

^  Municipality  v.  Johnson,  G  La.  An. 
20,  1851. 

2  Savannahi-.IIartriclge,8Ga.23, 1850; 
distinguislied  from  cases  in  South  Carolina, 
which  hoUl  that  the  city  of  Charleston, 
under  tlie  power  to  levy  taxes  on" /((.rriWe 
property,"  may  tax  income.  Linning  r. 
Cliarleston,  1  McCord,  345;  1  Nott  & 
McCord,  527.  Charter  of  Kiclmiond  iieid 
to  give  autiiority  to  impose  a  license  ta.x 
on  lawyers.  Ould  i'.  Richmond,  23  Gratt. 
(Va.)  464,  1873;  s.  c.  14  Am.  Kep.  139. 
In  Mayor,  etc.  of  Rome  v.  McWiliiams,  52 
Ga.  251,  1874,  tlie  principal  cases  in  tiiat 
state  concerning  tlie  power  to  tax  profes- 
sions and  to  exact  license  fees  are  referred 
to,  and  the  power  uplield  as  one  wliich 
the  legislature  may  confer.  Post,  sec. 
793. 

'  St.  Louis  V.  The  Ferry  Co.,  11  Wall. 
423,  1870.     "  It  is  obvious,"  said  Mr.  Jus- 


tice Sirayne,  in  this  case,"  that  the  purpose 
of  tiie  legislature  in  conferring  authority 
of  this  nature  was  not  to  tax  property 
through  the  proprietor,  but  to  tax  tilings 
themselves,  by  reason  of  their  being 
'  witiiin  tiie  city.'  "  lb.  431 ;  Trigg  v. 
Glasgow,  2  Bush  (Ky.),  594;  Loud  v. 
Cliarlestown,  103  Mass.  278. 

•»  StALouis  1-.  The  Ferry  Co.,  11  Wall. 
423,  430,  j)er  Swciipir,  J. ;  Augusta  r.  Dun- 
bar, 50  Ga.  387,  1873 ;  Finley  v.  Philadel- 
phia, 32  Pa.  St.  381 ;  Mills  v.  Thornton, 
26  111.  300;  Railroad  Co.  v.  Morgan 
County,  14  111.  1G3 ;  Pomeroy  Salt  Co.  v. 
Davis,  21  Ohio  St.  555,  1871  ;  Dunleith 
V.  Reynolds,  53  111.  45,  I860  ;  People  v. 
Ogdenshurgh,  48  N.  Y.  300,  1872;  St. 
Louis  V.  Wiggins  Ferry  Co.,  40  Mo.  580, 
18G7;  Hoyt  r.  Commrs.  of  Taxes,  23  N. 
Y.  228;  New  Albany  r.  Meekin,  3  Ind. 
481,  cited  infra ;  People  r.  Niles,  35  Cal. 
282.  See  Bell  v.  Pierce,  51  N.  Y.  12. 
1872;  People  v.  Commrs.  of  Taxes,  G4  N. 
Y.  541,  1870.  A  non-resident  creditor  of 
a  city,  wliose  debt  is  evidenced  by  tiie 
certificates  of  the  city,  is  not  a  holder  of 
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§  787.  (626)  In  Indiana^  where  a  city  had  authority  by  char- 
ter to  tux  all  property  "  within  its  limits^^^  it  was  holdeu  that  the 
share  of  the  part  owner  of  a  steamboat,  or  the  boat  itself,  though 
in  the  course  of  her  voyage  it  necessarily  touched  at  the  city, 
was  not  subject  to  taxation  by  the  city,  though  the  owner  or 
part  owner  be  domiciled  or  resident  therein.^  So,  in  Illinois, 
under  power  to  tax  property  "  within  the  limits  of  the  city,"  a 
steamboat  belonging  to  a  resident  of  the  cit}^  but  registered  else- 
where, and  only  touching  at  the  city  during  her  trips  up  and 
down  the  river,  cannot  be  taxed.^  In  Missouri  it  is  held  that 
where  the  home  port  of  a  steamboat  is  in  a  city,  and  the  nominal 
owners  reside  in  it,  also,  it  is  subject  to  taxation  by  the  city.^ 
The  legal  situs  of  vessels  employed  in  navigation  is,  for  purposes 
of  taxation,  the  port  where  they  are  registered  under  the  laws  of 


property  within  its  limits.  Murray  v. 
Charleston,  96  U.  S.  432,  1877. 

As  to  taxation  of  personal  property 
■where  the  owner  is  a  corporation  or  has 
his  domicile  in  one  town  and  does  business 
in  another,  see  Gardiner,  etc.  Co.  v.  Gar- 
diner, 5  Greenl.  (Jle.)  133,  and  cases 
there  cited.  Taxation  of  foreign  capital. 
People  V.  Commissioners,  etc.,  6'J  N.  Y.  40, 
1874  ;  Bates  i'.  Mobile,  46  Ala.  158, 1871 ; 
Kirkland  v.  Hotchkiss,  99  U.  S.  491, 
1879 ;  s.  c.  42  Conn.  426,  1875. 

'  New  Albany  r.  Meekin,  3  Ind.  481, 
1852.  As  to  place  of  taxation.  Ev-ans- 
ville  V.  Hall  (domicile;  insurance  stock), 
14  Ind.  27  ;  Reiman  v.  Sliepard  (domicile ; 
sj/«s  of  personal  property- ),  27  Ind.  288; 
Madison  v.  Whitney  (bank  st»ck),  21 
Ind.  201 ;  Powell  v.  Madison  (pork 
owned  by  non-residents  but  slaughtered 
and  stored  in  city),  21  Ind.  335;  18  lb.  33. 
Perkins,  J.,  in  deliveringr  the  opinion  of 
the  court  in  the  case  first  cited,  says : 
"  We  do  not  think  that,  for  the  purposes 
of  taxation,  a  court  is  authorized  to  apply 
the  rule  of  law  governing  the  personal 
estate  of  deceased  persons  which  regards 
its  situs  as  following  the  domicile  of  the 
owner.  Surely,  no  one  would  risk  as- 
serting the  general  proposition  that,  under 
the  charter  of  Now  Albany,  all  the  per- 
sonal property  owned  by  every  resident 
of  the  city,  no  matter  where  situated,  was 
liable  to  be  taxed  by  said  city  ;  that  if  a 
citizen  of  New  Albany  was  a  partner  in 


a  steamboat  plying  on  some  river  in  Cal- 
ifornia, or  in  a  flock  of  sheep  kept  in 
Kentuchj,  in  some  part  of  Floyd  County 
in  this  state,  out  of  the  corporation  of 
New  Albany,  he  was  liable  to  be  taxed 
for  it  under  its  charter.  We  do  not  deny 
that  the  state  might  have  authorized  it 
to  tax  such  property,  but  we  think  that 
she  has  not."  3  Ind.  (Port.)  483;  Bates 
V.  Mobile,  46  Ala.  158,  1870. 

2  Wilkey  v.  Pekin,  19  III.  160,  1857. 
But  in  Alabama,  a  municipal  corporation, 
with  power  to  lay  taxes  "  on  real  and 
personal  estate  withia  the  city,"  was  held 
authorized  to  levy  a  tax  on  a  steamboat 
owned  by  a  resident  of  the  city  and  navi- 
gating the  waters  of  a  stream  on  which 
the  city  was  situate.  And  the  authority 
to  tax  was  declared  to  extend  even  to 
cases  where  the  owner  of  the  boat  was  a 
non-resident  of  the  state,  if  he  resided  in 
the  city  during  tlie  business  season. 
And  the  power  to  tax  in  such  cases  was 
held  to  exist  although  the  boats  were  regis- 
tered and  enrolled  as  coasting  vessels 
under  the  laws  of  the  United  States. 
Battle  V.  Mobile,  9  Ala.  234,  1846. 

See  further  as  to  taxation  of  boats  and 
vessels,  Oakland  v.  Whipple,  39  Cal.  112; 
Hays  V.  Pacific  Steamship  Co.,  17  How. 
(U.  S.)  598;  Hoyt  v.  Comrars.  of  Taxes, 
23  N.  Y.  224 ;  St.  Joseph  v.  Railroad  Co., 
39  Mo.  476;  Irwin  v.  Railroad  Co.,  94  111. 
105. 

3  St.  Joseph  V.  Sayville,  39  Mo.  460. 
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the  United  States  as  their  home  port.  The  situs  dependent  on 
registration  continues  until  a  new  situs  is  acquired,  and  is  not 
lost  by  absence  or  employment  elsewhere.^ 

§  788.  (627)  So  a  municipality,  under  the  power  to  tax  prop- 
erty "  within  the  city,"  has  been  held  not  to  be  authorized  to  tax 
the /t'rr^  boats  of  a  foreign  private  corporation,  whose  chief  rela- 
tion to  the  city  was  regarded  as  being  "  merely  tliat  of  contact 
there  as  one  of  tlie  termini  of  their  transit  across  the  river  in  the 
prosecution  of  their  business."  ^  Under  the  facts,  as  reported, 
the  question  is  certainly  a  close  one,  and  had  previously  been 
decided  the  other  way  by  the  Supreme  Court  of  Missouri.^ 

§  789.  (628)  The  property  of  a  street  railway  comjmny^  includ- 
ing its  road  bed,  situate  within  the  limits  of  a  municipal  corpora- 
tion, is  ordinarily  subject  to  its  taxing  power ;  and  if  no  different 
provision  be  made,  it  has  been  held  that  a  street  railroad  may  be 
taxed  as  real  estate.*  An  exclusive  municipal  grant  to  such  a 
railway  company  to  use  the  streets  in  the  municipality  does  not 
exempt  it  from  municipal  control  nor  deprive  the  municipal  au- 
thorities of  the  right,  otherwise  existing,  to  require  the  company 
to  pay  a  license  or  tax.^    Nor  does  the  payment  of  a  tax  or  license 

1  Hays  V.  Steamship  Co.,  17  How.  506 ;  pare  Gas  Co.  v.  County,  30  Ta.  St.  232. 
Morgan  v.  Parliam,  16  Wall.  471  ;  People  See,  also,  Kaiiroad  Co.  v.  Charlestown,  8 
r.  Commrs.  of  Taxes,  58  N.  Y.  242,  1874  ;  Allen  (Mass.),  330;  Railroad  Co.  v. 
Transportation  Co.  v.  Wheeling,  99  U.  S.  Wright,  2  Kh.  Is.  459  ;  City  Railway  v. 
273,  atKrining  s.  c.  9  W.  Va.  170;  John-  Louisville,  4  Busli  (Ky.),  478;  St.  Louis 
son  V.  Drummond,  20  Gratt.  (Va.)  419;  v.  City  Railroad  Co.,  50  Mo.  94,  construc- 
Howell  V.  State,  3  Gill  (Md),  14;  Perry  tion  of  special  charter  in  respect  of  taxa- 
V.  Torrence,  8  Ohio,  522.  See  Mobiles,  tion.  A  toll  bridge  over  a  navigable  river 
Baldwin,  57  Ala.  61.  is  properly  assessed  as  real  estate  in  the 
^  St.  Louis  V.  The  Ferry  Co.,  11  Wall,  district  where  located.  Hudson  River 
423,  1870.  Bridge  Co.  v.  Patterson,  74  N.  Y.  365.  A, 
8  St.  Louis  V.  Wiggins  Ferry  Co.,  40  township  of  land  was  granted  to  a  college 
Mo.  580,  1867.  with  a  provision  in  the  charter  exempt- 
Tax  on  the  basis  of  tonnage  not  ncc-  ing  the  land  from  "public  taxes,"  and  it 
essarily  in  violation  of  constitution  of  was  held  not  to  exempt  the  land  from 
United  States.  Lott  i-.  Cox,  43  Ala.  697,  local  municipal  taxes  to  be  expended 
18G9  ;  N.  W.  Packet  Co.  v.  St.  Louis,  4  for  the  immediate  benefit  of  the  particu- 
Dillon,  10;  Packet  Co.  v.  Keokuk,  95  lar  municipality.  Morgan  r.  Cree,  46  Vt. 
U.  S.  80,  1877  ;  Packet  Co.  r.  St.  Louis,  770,  1871;  s.  c.  14  Am.  Rep.  G40;  ante, 
100  U.  S.  423,  affirming  4  Dillon,  10.  chapter  on  Streets,  sec.  720,  note. 

*  Street  Railroad  Co.  Appeal,  32  Cal.  5  state  v.  Herod,  29  Iowa,  123,  1870. 

499,  1867  ;  People  v.  Cassidy,  2  Lansing  The   grant  to   a    railroad    company    of 

(N.  Y.),294;  City  Gas  Co.  v.  Thurber,  2  the  right  to  lay  and  maintain  its  track 

Rh.  Is.  15,  21,  1851,  where  gas  pipes  in  over  a  bridge  belonging  to  the  city,  and 

streets  were  taxed  as  real  estate.     Com-  to  use  and  operate  the  same,  in  an  ordi- 
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of  a  specified  sum  or  amount  on  each  car  employed  by  a  city 
railway  company  to  the  city,  as  required  by  the  contract  between 
the  company  and  the  city,  in  which  certain  privileges  are  secured 
to  the  company,  exonerate  the  company  from  the  payment  of  an 
ad  valorem  tax  on  its  property,  horses,  stables,  and  shops,  which 
are  assessable  for  municipal  purposes.^  So  the  property  of  ffas 
companies  and  of  ivater  companies  within  the  municipality  is,  ordi- 
narily, taxable  by  it.^ 

§  790.  (G29)  A  general  statute  of  the  state  provided  that  the 
capital  stock  of  the  state  bank  should  be  taxable  07ili/  for  state- 
purposes,  and  afterwards  a  city  corporation  undertook  to  levy 
and  collect  a  municipal  tax  on  certain  real  estate  owned  by  the 
bank  and  forming  part  of  its  capital  stock ;  but  tliis,  it  was  ad- 


nance  wliich  contains  no  reservation  re- 
specting tolls  or  other  charges,  is  within 
municipal  authority;  and  the  city  cannot, 
by  a  subsequent  ordinance,  impose  such 
charges.  Des  Moines  v.  The  C.  II.  I.  & 
P.  Railroad  Co.,  41  Iowa,  509, 1875  ;  ante, 
sec.  720. 

•  City  Railway  Co.  v.  Louisville,  4 
Bush  (Ky.),  478.  As  to  license  fees, 
see  New  York  v.  Railroad  Co.,  17  Hun,  N. 
Y.,  242  ;  Railway  Co.  v.  riiiladelphia,  101 
U.  S.  528. 

-  Commonwealth  v.  Lowell  Gas  Co., 
12  Allen  (Mass.),  75.  Pipes  laid  in  the 
streets  of  a  city  by  a  gas  company,  under 
a  grant  in  their  charter,  are  fixtures,  and 
taxable  as  real  estate.  Providence  Gas 
Co.  V.  Tliurber,  2  Rh.  Is.  15,  1851.  But 
see  Gas  Co.  v.  County,  30  Pa.  St.  232, 
1858.  Lessee  and  proprietor  of  city  water- 
works for  a  term  of  years,  whose  contract 
of  lease  did  not  stipulate  for  exemption 
from  city  taxation,  was  held  taxable  in 
respect  to  such  works,  tlioy  being  treated 
as  real  estate.  Stein  v.  Mobile,  24  Ala. 
5iJl,  1854  ;  s.  p.  in  Stein  v.  Mobile,  17  lb. 
2.34.  Contra,  Stein  v.  Mobile,  49  Ala. 
362,  1873;  s.  c.  20  Am.  Rep.  283,  but 
r/iiare ;  post,  sec.  703,  note. 

The  legislature  may  restrict  the  tax 
authorized  to  be  levied  for  water-works 
for  tlie  suppl}'  of  water  totlie  inliabitants 
of  cities  and  for  extinguishing  fires  to  the 
district  which  is  benefited  and  protected 
by  such  works.  Grant  v.  Davenport,  36 
Iowa,  396,  1873. 


In  the  case  last  cited  it  was  also  ruled 
that  where  an  ordinance  provided  that  in 
consideration  of  certain  covenants  by  a  wa- 
ter company  to  supply  the  city  with  water, 
its  franchise  and  all  property'  actually  re- 
quired for  the  management  of  its  water- 
works shall  be  exempt  from  municipal 
taxation,  that  such  provision  was  not  an 
exemption  from  taxes,  but  was  in  eflJect  a 
payment  of  the  taxes  by  the  performance 
of  the  covenants  on  the  part  of  the  water 
company,  but  quare. 

It  was  held  to  be  within  the  con- 
stitutional authority  of  the  legislature  to 
empower  a  city  to  exempt  from  tax- 
ation for  a  term  of  years  property  be- 
longing to  a  water  company,  in  con- 
sideration of  an  undertaking  and  agree- 
ment by  the  company  to  furnish,  free  of 
cost  to  the  city,  a  supply  of  water  for  its 
public  and  municipal  purposes.  Portland 
V.  Water  Co.,  67  Me.  135, 1877.  See  ante, 
sees.  773,  776,  781. 

A  pavimj  assessment  upon  the  property 
of  a  railway  company  sustained ;  and  it 
was  held  that  the  special  remedy  by  lien 
and  foreclosure  was  not  exclusive,  and 
that  an  action  of  debt  would  lie  to  re- 
cover the  assessment.  It  was  also  held 
that  the  company  was  estopped  by  its 
conduct,  in  seeing  the  paving  done  with- 
out objection,  to  set  up  that  its  charter 
required  it  to  pave  the  road  covered  by 
the  track  at  its  own  expense.  New  Ha- 
ven V.  Fair  Haven,  etc.  Railroad  Co.,  38 
Conn.  422 ;  supra,  sec.  679,  note. 
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judged,  could  not  be  done,  the  city  and  its  powers  being  entirely 
under  the  control  of  the  legislature. * 


I  State  Bank  v.  Madison,  .'5  Iml.  43, 
IBf)!  ;  Same  v.  Brackonridi^e,  7  Hlackf. 
|Ind.)  Z'J'i,  1845.  See,  also,  Gardner  v. 
State  (holding  under  a  charter  that  a 
«t;ite  tax  was  in  lieu  of  all  local  taxes),  1 
Zabr.  (21  N.  J.  L.\  557.  So,  in  fjiuisiaiui, 
a  restriction  upon  the  state  in  reference 
to  the  taxation  of  hanks  was  held  to  ex- 
tend to  municipal  corporations  deriving 
their  authority  irom  the  state.  New 
Orleans  v.  South  I'.ank,  11  La.  An.  41; 
Municipality  v.  Hank,  5  //>.  394 ;  New 
Orleans  ;•.  Hank,  20  //-.  7.^5  ;  New  Orleans 
V.  Bank,  15  lb.  80.  A  village  corporation 
was  authorized  "  to  raise  money  hy  a  tax 
to  be  assessed  upon  the  freeholders  and 
inlic.hitanis,  according  to  law,"  and  it  was 
decided  that  a  banking  corporation  lo- 
cated and  doing  business  in  the  village 
was  an  inhdhitant,  and  taxable.  Ontario 
Bank  v.  Burnell,  10  Wend.  (N.  Y.)  18G, 
1833. 

As  to  taxation  of  bnnls  and  hank  stock 
by  municipalities  in  which  the  banks  are 
located.  Madison  v.  Whitney,  21  Ind. 
2G1 ;  Evansville  v.  Hall,  14  Ind.  27  ;  King 
V.  Madison,  17  Ind.  48;  Connorsville  v. 
Bank,  If.  Ind.  105;  State  Bank  v.  Mad- 
ison, 3  Ind.  43 ;  Madison  v.  Whitney,  21 
Ind.  201;  Gordon  v.  Baltimore,  5  Gill 
(Md.),  231.  Compare  Gordon  v.  Appeal 
Tax  Court,  3  How.  (U.  S.)  133;  Bank  v. 
Town  Council,  10  Rich.  (South  Car.) 
Law,  104;  Stato  v.  City  Council,  5  lb. 
GGl  (dividends) ;  Bank  v.  City  Council,  3 
//).  342  (real  property)  ;  Bulow  v.  City 
Council,  1  Nott  &  iMcCord,  527  (shares  in 
United  States  Bank) ;  Cherokee  Insur- 
ance Co.  V.  Justices,  28  Ga.  121  ;  The 
Bank  !-.  Mayor,  etc.  Dudley,  1.30,  1832. 
See  Mayor  v.  Martridge,  8  Ga.  23 ;  Nash- 
ville I'.  Thomas,  5  Coldw.  (Tenn.)  000, 
1808  ;  O'Donnell  v.  Bailey,  24  Jliss.  380; 
Macon  i*.  Savings  Bank,  00  Ga.  133 ; 
Bank  y.  Bogel,  51  Tex.  354.  In  The 
State  V.  l)owling,50  Mo.  1.34,  1872,  it  was 
decided  that  a  city  had  the  power  to  tax 
the  stock  of  the  citizens  in  a  national 
bank  located  therein,  though  the  capital 
of  the  bank  be  invested  in  United  States 
stocks,  which  are  exempt  from  taxation. 
And  it  was  further  held,  in  the  same  case, 
that  the  action  of  the  city  assessor  in  as- 
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sessing  such  stock,  and  of  the  city  coun- 
cil sitting  in  appeal  on  such  assessment, 
might  be  reviewed  on  certiorari. 

Muiiicijiul  tiixation  of  railroads.  Rail- 
road track  and  i)roperty  lield  liable  to 
municipal  taxation  in  the  towns  or  cities 
where  situate.  Railroad  Co.  v.  Wright, 
5  Rii.  Is.  45'.l;  approved.  Railroad  Co.  v. 
Connelly,  10  Ohio  St.  Rep.  15'J,  104.  To 
same  effect.  Railroad  Co.  v.  Clute,  4 
Paige  (N.  Y.),  Ch.  384;  Wheeler  i-.  Rail- 
road Co.,  12  Barb.  (N.  Y.)  227;  Railroad 
Co.  V.  County  of  Morgan,  14  111.  163. 
And  such  property  is  subject,  also,  to 
sjicciul  taxes  and  assessments.  Railroad 
Co.  V.  Connelly,  10  Ohio  St.  15f»-104, 
1859  ;  Railroad  Co.  v.  Spearman,  12  Iowa, 
112;  sujiva,  sec.  789,  n.  Further,  as  to 
the  liability,  under  special  statute  or 
charter  provisions,  of  railroads,  their 
projjcrty  and  stock,  to  municipal  tax- 
ation. Davenport  v.  Railroad  Co.  (roll- 
ing stock  and  real  estate),  10  Iowa,  348. 
The  views  of  Wriijht,  C.  J.,  and  Dillon,  J., 
were  subsequently  adopted  by  the  court. 
Of  this  case  the  court  subsequently  says 
that  it  should  not  be  regarded  as  having 
the  force  of  a  precedent,  since  but  two 
members  of  the  bench  concurred  in  the 
reasoning  by  which  its  conclusions  were 
reached.  Per  Beck,  J.,  Da)j,  J.,  concur- 
ring. The  City  of  Dubuque  i\  The  Illi- 
nois Central  Railroad  Co.,  39  Iowa,  56, 
1874  ;  Bridge  Co.  v.  Dubuque,  32  Iowa, 
427,  1871;  Bibb  Co.  v.  Railroad  Co.,  40 
Ga.  040  ;  Railroad  Co.  v.  Alexandria,  17 
Gratt.  (Va.)  170;  distinguished,  Rich- 
mond r.  Railroad  Co.,  21  Gratt.  (Va.) 
604,  1872 ;  Railroad  Co.  v.  Lafayette,  22 
Ind.  202,  1804,  as  to  power  and  mode  of 
taxing  railroads  in  Indiana  :  Railroad  Co. 
I'.  State  (roiling  stock),  25  Ind.  177,  Aj)- 
plegate  v.  Ernst,  3  Bush  (Ky.),  648; 
Rome  Railroad  Co.  v.  Rome,  14  Ga.  275 ; 
Augusta  V.  Railroad  Co.,  26  Ga.  651, 
1858;  Richmond  ;•.  Daniel,  14  Gratt. 
(Va.)  385,  1858;  Baltimore  v.  Railroad 
Co.,  0  Gill  (Md.),288;  North  Mo.  Rail- 
road Co.  V.  IMaguire,  49  Mo.  490,  1872 ; 
State  I'.  Severance,  55  Mo.  378,  1874. 

Rolling  stock  held  to  be  taxable  as  per- 
sonal property  at  the  place  of  the  princi- 
pal office  of  the  company.     I'hiladelphia 
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§  791.  (G30)  The  legislature  may  authorize  municipal  corpo- 
rations to  impose  taxes  upon  persons  whose  ordinary  avocations 
are  pursued  tcithin  the  corjjorate  limits^  although  residing  beyond 
those  limits,  the  same  as  upon  residents.^ 

§  792.  (631)  The  power  to  tax  must  be  fairly  and  impartially 
exercised  by  the  municipal  authorities,  who  cannot  discriminate 
betzveen  residents  and  non-residents  by  taxing  the  property  of  the 


"W.  &  B.  Railroad  v.  Appeal  Tax  Court, 
50  Mil.  397  ;  Appeal  of  Tax  Court  v. 
North  C.  Railroad,  50  Md.  417  ;  Dubuque 
V.  Illinois  Central  Railroad,  39  Iowa,  5G; 
Hoyle  V.  P.  &  M.  Railroad,  54  N.  Y.  314 ; 
Randall  v.  Elwell,  52  N.  Y.  622 ;  Hill  v. 
La  Crosse  Railroad,  11  Wis. .214;  Coe  v. 
Railroad  Co.,  10  Ohio  St.  372;  B.  C. 
Railroad  Co.  v.  Gilmore,  37  N.  H.  410 ; 
Tierce  v.  Emery,  32  N.  H.  484 ;  Minne- 
sota V.  St.  Paul,  2  Wall.  609 ;  Stevens  v. 
B.  &  C.  Railroad,  31  Barb.  (N.  Y.)  591 ; 
Beardsley  i-.  Ontario  Bank,  31  Barb.  (N. 
Y.)  619 ;  Howe  v.  Freeman,  14  Gray 
(Mass.),  506;  Pacific  Railroad  v.  Cass 
County,  53  Mo.  17 ;  Meyer  v.  Johnson, 
63  Ala.  241  ;  Williamson  v.  N.  J.  S.  Rail- 
road Co.,  29  N.  J.  Eq.  311 ;  State  v.  S.  & 
E.  Railroad,  28  N.  J.  L.  421 ;  Belmont  v. 
P.  &  M.  Railroad  Co.,  47  Barb.  (N.  Y.) 
314;  C.  &  N.  Railroad  v.  Howard,  21  Wis. 
44.  See  Herman  on  Mortgages  of  Real 
Estate,  p.  84  et  seq.,  where  the  cases  are 
collected,  and  Green's  Brice's  Ultra  Vires, 
2d  ed.  on  same  point. 

Taxation  of  insurance  companies.  St. 
Louis  V.  Insurance  Co.,  47  Mo.  14(3,  168  ; 
Providence  v.  Insurance  Co.,  12  Rh.  Is. 
435;  Dubuque  v.  Insurance  Co.,  29  Iowa, 
9;  Insurance  Co.  ;;.  PoUak,  75  111.  292; 
Porter  v.  Insurance  Co.,  70  111.  361. 

Taxation  of  corporations.  Ottawa  Co. 
V.  Caleb,  81  111.  556  ;  Pacific  Hotel  Co. 
V.  Lieb,  83  111.  602  ;  Danville,  etc.  Co.  v. 
Parks,  88  111.  463  ;  Vandalia,  etc.  Co.  v. 
Surrell,  88  111.  535. 

C'lwses  in  action,  etc.  In  Johnson  v. 
Oregon  City,  2  Oregon,  327,  18G8,  notes 
and  mortgages  belonging  to  a  resident 
inhabitant  were  held  taxable,  although 
deposited  outside  of  the  city.  But  in 
Johnson  v.  Lexington,  14  B.  Mon.  (Ky.) 
G48-6G1,  1854,  authority  to  a  municipality 
to  tax  real  and  personal  property  was  held 
limited  to  visible  property  actually  situ- 


ated within  it,  and  not  to  extend  to  debts 
and  chvses  in  action.  See,  in  same  state, 
Louisville  v.  Henning,  1  Bush  (Ky.),  381, 
as  to  taxability  of  money  and  things  in 
action.  Power  to  a  municipality  "to 
levy  and  collect  a  tax  upon  every  species 
of  property,  real  and  personal,  within  the 
city,  subject  to  taxation  by  tiie  laws  of 
the  state,''  was  held,  in  Georgia,  to  give 
no  authority  to  levy  a  tax  upon  notes  be- 
longing to  a  resident,  and  within  the  city, 
where  the  makers  do  not  reside  therein. 
Bridges  v.  Griffin,  33  Ga.  113, 1861.  Com- 
pare Augusta  V.  Dunbar,  50  Ga.  387,  392, 
1873,  as  to  locality  of  choses  in  action. 
See  People  v.  Ogdensburgh,  48  N.  Y.  390, 
1872.  Power  to  tax  all  personal  estate  gives 
authority  to  tax  money  loaned.  Trustees 
V.  McConnel,  12  111.  138, 1850 ;  supra,  sees. 
743,  n.,  786  and  note.  For  the  purposes 
of  taxation,  a-  debt  has  its  situs  at  the 
residence  of  the  creditor.  Kirtland  v. 
Hotchkiss,  100  U.  S.  491,  1879. 

1  Worth  V.  Fayetteville,  1  Winst. 
(North  Car.)  part  II.  70,  1864.  What 
property  may  be  taxed  under  such  au- 
thority, lb.  As  to  right  to  tax  (under 
special  charter  provisions)  persons  re- 
siding without,  but  exercising  a  trade  or 
calling  within,  the  corporation,  see,  also. 
State  V.  City  Council,  2  Speers  (South 
Car.)  Law,  623;  lb.  719.  What  may  be 
taxed  under  authority  to  tax  "income 
and  profits  "  of  non-residents  doing  busi- 
ness within  the  corporation,  see  City 
Council  ads.  State,  2  Speers  (South  Car.) 
Law,  719 ;  Bates  v.  Mobile,  46  Ala.  158, 
1870.  Taxableness  of  goods  owned  else- 
where, but  sold  on  cominission  by  residents 
of  the  municipality.  Cumming  v.  Mayor, 
R.  M.  Charlt.  (Ga.)  26;  Green  v.  Mayor, 
lb.  3G8;  Paddleford  v.  Mayor,  14  Ga.  438, 
criticising  Brown  i'.  Maryland,  12  Wheat. 
419  ;  Peace  v.  Augusta,  37  Ga.  597 ;  Shri- 
ver  V.  Pittsburgh,  GG  Pa.  St.  446. . 
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latter  within  the  corporation  at  a  higher  rate  than  the  like  prop- 
erty of  tlio  former,  or  in  a  different  niunner.^ 

§  793.  (032)  The  usual  provisions  in  the  constitutions  of  the 
(lifferent  states  concerning  taxation  do  not  prohil)it  the  legis- 
latures from  imposing,  or  authorizing  municipal  authorities  to 
impose,  taxes  upon  trades^  special  lyrofessions^   and  occupations? 


1  City  Council  ads.  State,  2  Speers 
(So.  Car.)  Law,  710,  184-1;  Nashville  v. 
Althrop,5  Coldw.  (Tcnn.)  554,  18U8.  In 
tliis  last  case  it  was  held  that  there  could 
lie  no  discrimination  between  merchants 
selling  by  sain])le  and  tliose  doin^  busi- 
ness in  a  dilTerent  manner.  Statutes 
authorizing  the  "registration  and  taxa- 
tion "  of  vehicles  using  the  paved  streets 
of  a  town  are  strictly  construed  ;  and 
such  an  act  was  held  not  to  extend  to  non- 
residents. Bennett  v.  Birmingham,  31 
I'a.  St.  15,  1850;  ante,  sees.  082,  7G2. 

'■*  Sacramento  v.  Crocker,  16  Cal.  119; 
Sinmions  i'.  State,  12  Mo.  268;  Gilkerson 
V.  Justices  (taxation  of  offices),  lo  Gratt. 
(Va.)  577,  1850;  Selectmen  v.  Spalding, 
8  La.  An.  87.  Taxability  of  "  floating  pal- 
aces," or  boats  for  circus  exhibitions, 
affirmed.  lb.;  Nashville  v.  Althrop,  5 
Coldw.  (Tenn.)  554;  Mason  v.  Lancaster 
(tavern  keeper),  4  Bush  (Ky.),  406  ;  The 
Germania  v.  The  State  (taxation  of 
amusements),  7  Md.  1;  Sears  v.  West 
(billiard  tables),  1  Murph.  (No.  Car.)  201; 
Commrs.  v.  Patterson  (tax  on  retailers, 
etc.),  8  Jones  (No.  Car.)  Law,  182; 
Cousins  I'.  State,  50  Ala.  113,  1874;  s.  c. 
20  Am.  Kep.  200;  Mobile  i'.  Yuille,  3 
Ala.  137,  1841;  Morrill  v.  State  (tax  on 
peddlers),  38  Wis.  428,  1875  ;  s.  c.  20  Am. 
Kep.  12;  Wiley  v.  Owens,  39  Ind.  429. 
Occupations  cannot  be  taxed  in  California. 
San  Jose  v.  llailroad  Co.,  53  Cal.  476 ; 
Keller  v.  State  (taxation  by  license  on 
beer  manufacturers),  11  Md.  525;  31 
Iowa,  403  ;  //;.  102 ;  State  v.  Schlier,  3 
Heisk.  (Tenn.)  281,  1871;  Ould  (-.  Rich- 
mond (city  of)  (taxation  of  lawyers  by 
municipal  authority),  23  Gratt.  ( Va.)  464, 
1873;  s.  c.  14  Am.  Rep.  139;  Mayor,etc. 
of  Rome  v.  McWilliams,  52  Ga.  251  ; 
Goldthwaite  v.  Montgomery,  50  Ala.  486, 
1874.  In  Youngblood  v.  Scxtou,  32  Mich. 
406,  1875 ;  s.  c.  20  Am.  Rep.  054,  a  tax 
levied  by  state  statute  on  liquor  dealers 


for  the  benefit  of  the  municipality  in 
which  the  business  was  carried  on  was  sus- 
tained against  various  constitutional  ob- 
jections urged  against  it.  The  law  im- 
posing a  smaller  license  tax  on  proprietors 
of  bars  or  drinking  saloons  kept  on  steam- 
boats owned  and  registered  in  this  state, 
than  on  the  owners  of  bars  kept  on  land, 
does  not  violate  the  clause  of  the  con- 
stitution prescribing  equality  and  uni- 
formity of  taxation.  State  v.  llolle,  La. 
1878. 

"  The  power  of  the  state  to  tax  profes- 
sions is  unquestioned  (Simmons  i\  State, 
12  Mo.  268 ;  St.  Louis  v.  Steinberg.  4  Mo. 
App.  453  (tax  on  lawyers  in  the  shape  of 
license  sustained));  and  the  state  may 
delegate  the  authority  [to  municipal  cor- 
porations], but  it  should  be  done  in  clear 
and  unambiguous  terms."  Per  Watjner, 
J.,  St.  Louis  V.  Laughlin,  49  Mo.  556, 
1872  ;  St.  Louis  v.  Steinberg,  4  Mo.  App. 
453  (tax  on  lawyers  in  the  shape  of  li- 
cense sustained).  A  provision  in  the  char- 
ter of  a  city  giving  it  power  to  license, 
regulate,  and  tax  certain  enumerated 
classes  of  persons  and  business,  and  con- 
cluding with  the  words,  "  and  all  other 
business,  trades,  avocations,  and  profes- 
sions whatever,"  was  held  not  to  confer 
the  power  to  require  a  license  tax  from 
lawyers,  as  they  were  not  of  the  same 
generic  character  or  class  with  tliose  spe- 
cified,    lb. 

Under  authority  to  collect  taxes  on 
"auctioneers,  transient  dealers,  and  i)ed- 
dlers,"  a  municipal  corporation  may  im- 
pose a  tax  either  upon  the  amount  of  the 
sales  of  such  persons,  or  in  the  form  of  a 
license  or  tax  upon  the  privilege  of  sell- 
ing. Carroll  v.  Mayor,  etc.,  12  Ala.  173, 
1847.  In  exercising  this  discretion  it  is 
safer  for  the  corporation  to  adopt  the 
mode,  if  any,  by  which  such  persons  are 
taxed  by  the  state  law.  Brokers,  who 
may  be  taxed  as.     Portland  v.  O'Neill,  1 
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Authority  to  tax  all  persons  exercising  any  profession  may  be 
executed  by  taxing  each  member  of  a  firm  separately.^ 

§  704.  (633)  The  extent  of  the  power  of  the  legislature  over 
municipal  corporations  generally,^  including  the  power  to  fix  and 
change  the  corporate  boundaries,^  has  been  before  considered. 
Where  the  boundaries  have  been  originally  fixed  or  subsequently 
changed  so  as  to  include  within  them  rural  or  agricultural  lands 
which  have  never  been  platted,  are  not  needed  for  town  lots,  and 
which  receive  no  direct  benefit  from  the  municipal  government 
or  expenditures,  questions  have  arisen  respecting  the  right  to 
subject  such  lands  to  ordinary  7nunicipal  taxation.  The  power  of 
the  legislature  to  fix  or  enlarge  the  corporate  boundaries  is  not 
disputed,  but  it  is  the  power  to  require  such  lands  to  contribute 
to  the  municipal  treasury  that  has  been  controverted.  In  Ken- 
tucky *  the  principle  has  been  adopted  that  the  "  courts  will,  in 


Ore.  218;  Little  Rock  v.  Barton,  33  Ark. 
436,  citing  text. 

Tiie  riglit  to  impose  specific  taxes  is 
recognized  by  tlie  constitution  of  Michi- 
gan. Walcott  V.  People  (taxation  of  ex- 
press comi)anies),  17  Mich.  C8  ;  Williams 
V.  Detroit  (paving  tax),  2  Mich.  560; 
Woodbridge  v.  Detroit,  8  Midi.  274; 
Youngblood  v.  Sexton  (tax  on  liqnor 
dealers),  32  Mich.  40G,  1875  ;  s.  c.  20  Am. 
Rep.  054.  In  Stein  v.  Mobile,  49  Ala. 
362,  1873  ;  8.  c.  20  Am.  Rep.  283,  the  city 
was  held  disabled  by  its  contract  to  tax 
the  business  of  carrying  on  water-works 
within  the  city ;  but  qucere  whether  the 
power  to  tax  could  be  surrendered,  and 
also  wjiether  tlie  contract  was  not  taken 
subject  to  the  taxing  power  of  the  city. 
Antr,  sec.  789,  note. 

In  Wisconsin,  see  Kneeland  v.  Milwau- 
kee, 15  Wis.  454.  In  Pennsylvania,  see 
Durach's  Appeal  (power  to  tax  saloon 
keepers  to  maintain  police  force),  02  Pa. 
St.  4'.il,  186'J.  It  is  here  said  that  a  spe- 
cial tax  levied  upon  an  individual  or  par- 
ticular individuals  would  infringe  the  im- 
plied restrictions  on  the  power  of  taxa- 
tion ;  but  in  the  exercise  of  this  power 
persons  and  things  may  be  classified,  and 
it  is  sufficient  if  it  includes  all  of  a  class 
witliin  the  taxing  district.  lb.,  per  Shars- 
wood,  J. ;  ante,  sec.  60. 

1  Lanier  v.  Macon,  59  Ga.  187. 


2  Ante,  eh.  iv.  sec.  52  et  seg. 

3  Ante,  ch.  viii.  sees.  182,  185,  187. 

*  Cheaneyr.  Hooser,  9  B.  Mon.  (Ky.) 
330;  Sharp  v.  Dunoven,  17  lb.  223;  Mal- 
tus  V.  Shields,  2  Met.  (Ky.)  553  ;  South- 
gate  V.  Covington,  15  B.  Mon.  (Ky.)  491, 
1854.  The  legislature  may  tax  suburban 
property',  within  city  limits,  as  such,  to 
support  needed  local  government  and  the 
enforcement  of  police  regulations  in  and 
about  the  property  taxed ;  but  it  cannot  em- 
brace such  property  within  corporate  lim- 
its merely  for  revenue  purposes,  in  order 
to  lessen  the  burden  of  others.  Arbegust 
L-.  Louisville,  2  Bush  (Ky.),  271,  18G7  ; 
Swift  V.  Newport,  7  Bush  (Ky.),  37  ;  Hen- 
derson V.  Lambert,  8  Bush  (Ky.),  607; 
see  U.  S.  V.  Memphis,  97  U.  S.  284. 

The  Kentuchj  view  is  rejected  in  Missis- 
sippi. Martin  v.  Dix,  52  Miss.  53,  1876 ; 
8.  c.  24  Am.  Rep.  661.  Chalmers,  J.,  says 
the  difficulties  in  the  way  of  judicial  in- 
terference seem  to  be  insurmountable. 
lb.  In  Kelly  v.  City  of  Pittsburgh,  85 
Pa.  St.  170,  1877,  the  Supreme  Court  of 
Pennsylvania  held  that  where  farm  lands  * 
situated  within  the  boundaries  of  a  city 
are  taxed  for  the  support  of  the  city  gov- 
ernment, the  fact  that  such  tax  is  unfairly 
burdensome,  or  that  the  lands,  owing  to 
their  distance  from  the  built-up  portion 
of  the  city,  are  not  within  the  reach  or 
protection  of  particular  departments  of 
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such  cases,  control  and  limit  the  taxing  power  to  tliat  point  or 
line  where  it  ceases  to  operate  beneficially  to  tiie  proprietor  in  a 
municipal  point  of  view."  ^     The  general  rule  in  that  state  is  that 


the  city  government  for  tlie  support  of 
wliicli  tliey  are  taxed,  does  not  render 
tlie  tax  unconstitutional.  In  tiiis  case, 
under  authority  of  an  act  of  tiie  iegi.sla- 
ture  of  Pennsi/lfunin,  the  city  of  Pitts- 
burgii  extended  its  boundaries  by  tlie  an- 
nexation of  adjacent  territory.  In  this 
territory  was  situated  a  tract  of  land  useil 
exclusively  for  farm  purposes,  and  which, 
on  account  of  its  distance  from  the  built- 
up  portion  of  the  city,  was  not  within  the 
reacli  of  the  water,  fire,  police,  and  other 
departments  of  the  city  government.  The 
city,  however,  for  the  support  of  these  de- 
partments, levied  a  tax  on  such  farm,  the 
amount  of  which  was  largely  In  excess  of 
the  farm's  annual  productive  value.  It 
was  held  that  the  tax  was  not  unconstitu- 
tional. The  court  sustained  its  decision 
by  the  cases  of  Weber  v.  Reinhard,  73  Pa. 
St.  370;  Phila.  Assoc,  i-.  Wood,  39 
Pa.  73,  and  Kirby  v.  Shaw,  19  Pa.  St.  258, 
where  tiie  principle  was  held  that  a  tax 
cannot  be  pronounced  unconstitutional 
upon  the  mere  grounds  of  injustice  and 
inequality.  The  general  rule  is  that  a 
ta.x  must  be  considered  valid  unless  it  be 
for  a  purpose  in  wiiich  the  community 
taxed  has  no  palpable  interest  and  where 
it  is  apparent  that  the  burden  is  imposed 
for  the  benefit  of  others.  See  Sharpless  r. 
Mayor  of  Pliiladelphia,  21  Pa.  St.  147  ; 
Speir  V.  BlairsviUe,  50  Pa.  Sf.  150, 
Atjneiv,  C.J.,  and  Sterntt,  J.,  dissenting. 

1  Langwortliy  i'.  Dubuque,  llj  Iowa 
271,  per  Loire,  J.;  approved  Fulton  v. 
Davenport,  17  Iowa,  407.  The  more  re- 
cent cases  in  the  Supreme  Court  of  Iowa, 
Durant  v.  Kauffman,  and  Mitchell  v. 
Davenport,  34  Iowa,  194,  1872,  declare 
an  adherence  to  the  rule  established  by 
the  previous  cases,  but  evince  no  disposi- 
tion to  extend  the  exemption  from  muni- 
cipal taxation.  C.  J.  Heck,  in  the  course 
of  his  opinion,  remarks  :  "  Tiie  mere  fact 
that  lands  are  included  within  the  limits 
of  a  municipal  corporation  does  not  au- 
thorize their  taxation  for  general  city 
purposes.  T'nder  certain  conditions,  they 
are  exempt  then-from.  These  conditions 
ore  such   that   the  property  proposed  to 


be  taxed  derives  no  benefits  from  being 
within  the  city  limits.  This  is  the  rule 
recognized  Ijy  the  various  decisions  of 
this  court  upon  this  subject.  To  enable 
us  correctly  to  apply  the  rule  above- 
stated,  we  must  consider  and  determine 
the  character  of  the  benefits  which  will 
render  lands  within  a  city  liable  to  gen- 
eral municipal  taxation.  These  are  not 
such  as  attach  to  all  lands  near  to  a  city 
or  large  town  whereby  they  are  rendered 
more  valuable,  but  are  such  as  accrue  to 
the  lands  consitlered  as  city  property. 
Lands  lying  contiguous  or  near  to  a  city, 
though  incapable  of  any  use  except  for 
agricultural  purposes,  are  nevertiieless  of 
greater  value  on  account  of  their  location 
than  those  more  remotely  situated.  Con- 
venience to  a  market,  etc.,  adds  to  their 
value.  Therefore,  lands  within  a  city 
kept  and  alone  used  for  agriculture,  and 
not  capable  of  being  used  as  city  prop- 
erty, and  not  demanded  for  that  purpose, 
nor  possessing  a  value  based  upon  adapta- 
tion tor  the  purpose  of  dwellings  or  busi- 
ness, cannot  be  considered  directly  bene- 
fited by  the  fact  of  their  being  within  the 
city  limits.  Such  lands  shall  not  be 
taxed  for  general  municipal  purposes. 
In  determining  the  benefits  accruing  to 
such  lands,  a  controlling  fact  to  be  con- 
sidered is  the  purpose  for  which  they  are 
held.  If  held  as  city  property,  to  be 
brought  upon  the  market  as  such  \vhen- 
ever  they  reach  a  value  corresponding 
with  the  views  of  the  owner,  they  ought 
to  be  taxed  as  city  property.  There 
would  neither  be  reason  nor  justice  in 
I)ermitting  a  proprietor  of  a  large  tract 
of  land  within  a  city  to  hold  it  for  an 
opportunity  to  bring  it  into  the  market 
as  city  lots,  and  for  no  other  purposes, 
under  the  pretence  that  it  is  agricultural 
lands,  thus  escaping  taxation  for  the  gen- 
eral improvement  of  the  city,  —  the  very 
thing  which  will  bring  his  lands  into 
market,  and  thus  add  greatly  to  their 
value,  —  a  direct  benefit  to  the  owner. 
In  such  a  case,  the  general  improvement 
of  the  city,  the  building  of  streets  near 
or  in  the  direction  of  the  lands  so  held. 
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the  right  to  subject  property  to  real  municipal  taxation  extends 
only  to  such  as  has  been  surveyed  and  platted  into  lots,  but  the 
right  to  tax  may,  under  circumstances,  extend  to  property  which 
has  never  been  platted.  The  Kentucky  doctrine  has  been  followed 
in  Iowa. 

§  795.  (634)  We  deduce  from  the  Kentucky  and  Iowa  cases 
on  this  subject  the  following  rules  or  criteria  to  determine  the 
taxability  of  such  lands.  So  long  as  the  land  thus  embraced  in 
the  corporate  limits  is  used  solely  for  agricultural  or  horticultural 
purposes,  or  lies  vacant  and  is  not  laid  out  into  town  lots,  nor 
needed  or  required  for  streets  or  houses  or  other  purposes  of  a 
town,  nor  benefited  by  being  within  the  town,  the  corporation 
authorities  cannot,  for  strictly  corporate  purposes,  tax  the  prop- 
erty as  town  property,  without  the  consent  of  the  owner.  But, 
on  the  other  hand,  when  the  property  sought  to  be  taxed  is  within 
the  corporate  limits,  in  such  close  proximity  to  the  settled  and 
improved  portions  of  the  town  or  city  that  the  corporate  authori- 
ties cannot  open  and  improve  the  streets  and  alleys  and  extend 
its  police  regulations,  etc.,  without  incidentally  benefiting  the 
property  and  enhancing  its  value,  —  where,  in  other  words,  the 
property  is  needed  for  buildings  and  houses,  or  is  benefited  by 
the  local  government,  —  then  the  power  to  tax  the  same  exists, 
though  it  may  not  actually  be  laid  out  into  lots.  Under  these 
rules,  each  case  must  be  decided  upon  its  special  circumstances. 
If  the  owners  have  laid  off  the  same  into  lots,  it  is  to  this  extent 
clearly  liable  to  municipal  taxation.  And  property,  though  not 
liable  to  ordinary  municipal  taxation,  may  yet  be  liable  for  road 
and  school  taxes,  where  the  city  or  town  is  a  road  or  school  dis- 
trict, levying  its  own  taxes  for  these  purposes.^   It  must,  however, 

the  construction  of    water-works,  public  subdivided  into  lots,  and  streets  thereon 

buildings,  etc.,  by  which  the  prosperity  are  dedicated  to    public   use,    or  be   in- 

of  the  city  is  advanced,  and  an  invitation  closed    and    cultivated    as     agricultural 

to  population  is  held  out,  all  bestow  direct  lands,  it  ouglit  to  be  subject  to  general 

benefits  upon  the  owner  of  such  property,  municipal  taxation.      This   result   is  di- 

The  lands  being  a  part  of   the  city,  in  rectly  deducible  from  the  rule  established 

fact,  and  held  by  their  owner  for  the  in-  by  the  decisions  of  this  court." 
crease  in  value  which  he  expects  because  ^  See,  in  addition  to  the  cases  from 

they  are  city  lots,  are  benefited  by  the  Kentucky,  the  following :  Morford  v.  Un- 

municipal  government,  and  share  in  the  ger,  8  Iowa,  82  (the  first  and  leading  case 

benefits  derived   by  the  expenditure  of  in  Iowa)  ;  followed  by  Butler  v.  Musca- 

revenue  raised  by  taxation.     If  property  tine,  11  Iowa,  433  ;  Linton  v.  Athens,  53 

be  so  held  within  a  city,  whether  it  be  Ga.  588,  1875;  Langworthy  v.  Dubuque, 
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Le  iulinilted  that  the  obstacles  in  tlie  way  of  affording  judicial 
relief  in  such  cases  are  almost  insurmountable. 

§  796.  (635)    The  power  to  pave  streets^  usually  conferred  in 
general  but  express  terms,  at  the  expense,  in  whole  or  in  part. 


13  Iowa,  86;  Same  case,  more  fully,  16 
Iowa,  271;  Fulton  v.  Davenport,  17  Iowa, 
40i  ;  Bufll  0.  Ball,  20  Iowa,  282,  1806 ; 
IJailroad  Co.  i".  Spearman,  12  Iowa,  113; 
Deeds  v.  Sanborn,  20  Iowa,  4iy,  IbOy  ; 
s.  c.  22  Iowa,  214  ;  Deiman  v.  Fort  Madi- 
son, .'30  Iowa,  541,  1870;  Gary  v.  I'ekin, 
88  III.  154. 

Tlie  Kcntuclai  and  the  earlier  Iowa 
view  was  first  adopted  in  Ndrasla  (Brad- 
.sliaw  V.  Omalia.  1  Neh.  16)  ;  but  the  case 
was  subsequently  overruled.  Turner  v. 
Althaus,  6  Neb.  54,  1877.  The  federal 
court  followed  the  latest  decision  of  the 
Supreme  Court  of  the  state  on  the  sub- 
iect.  Kountze  v.  Omaha,  5  Dillon  C.  C. 
R.  443. 

In  Bucll  V.  Ball,  supra.  Cole,  J.,  in  de- 
liveriufj  the  opinion,  says:  "The  ground 
upon  which  courts  interfere  in  such  cases 
is,  that  private  property  shall  not  be  tak- 
en for  public  use  without  just  compen- 
sation. It  is  the  fact  of  takinj^  without 
compensation,  and  not  the  time  or  manner, 
which  constitutes  the  infraction  of  the 
constitutional  inhibition.  The  fact  may 
be  as  effectually  accomplished  by  an  origi- 
nal incorporation  as  by  an  amendment, 
and  the  constitutional  guaranty  would  be 
of  little  avail  if  it  could  be  avoided  by 
mere  form.  "  The  Kentucky  cases  rest 
upon  the  same  ground. 

The  practice  of  embracing  within  the 
corporate  limits  large  tracts  of  land  for 
the  sole  purpose  of  taxation  is  not  unus- 
ual, and  tlie  doctrine  adopted  by  these 
courts  is  the  only  way  in  which  the  pro- 
prietor can  be  relieved  from  a  very  unjust 
burden,  and  it  works  no  wrong  to  the 
corporation,  because  the  courts  will  fix 
the  line  of  taxability  upon  an  intelligent 
consideration  of  the  circumstances  of 
each  case.  In  Benoist  v.  St.  Louis,  15 
Mo.  6(38;  St.  Louis  v.  Allen,  13  Mo.  400, 
and  Same  v.  Russell,  9  Mo.  503,  the  only 
constitutional  question  decided  was  that 
the  legislature  hail  the  power  to  extend 
the  city  limits  and  subject  the  pro]ierty 
in  the  annexed  territory  to  taxation 
against  the  will  or  without  thu  consent  of 
the    inhabitants   affected   thereby.     The 


legislature  may  include  within  the  corpo- 
rate limits  adjoining  farming  land.s,  if  no 
constitutional  provision  is  thereby  vio- 
lated. Giboney  r.  Girardeau,  58  Mo.  HI, 
and  cases  cited;  State  v.  McReynolds,  61 
Mo.  203,  1875.  In  Barker  v.  State,  18 
(Jhio,  514,  1840,  it  was  held  (the  constitu- 
tional question  not  being  raised)  that,  for 
the  improvement  of  streets,  alleys,  and 
sidewalks  (the  charter  discriminating  be- 
tween this  and  a  ta.x  for  "corporation  pwr- 
;)oses"),  a  municipal  tax  might  be  levieil 
on  furminf)  land,  not  laid  out  into  lots  and 
recorded  as  such,  if  within  the  corporate 
limits. 

The  method  of  assessing  the  cost  of 
grading  and  other  similar  nmnicipal  im- 
provements by  the  foot-front  rule  is  in- 
applicable to  lands  in  a  rural  district  of 
the  city.  Kaiser  v.  Weise,  85  Pa.  366, 
1877  ;  ante,  sec.  185. 

A  provision  in  a  charter  extending  the 
city  limits,  that  land  in  the  atmexed  terri- 
tory, used  exclusively  for  farming  purposes, 
or  vacant  and  unoccupied,  should  be  taxed 
not  exceeding  a  specified  rate,  construed, 
and  it  was  held  not  to  be  an  exemption, 
and  therefore  to  be  strictly  construed,  but 
an  equitable  apportionment  of  burdens 
with  reference  to  benefits,  and  the  court 
regarded  the  practical  and  beneficial  use  to 
which  the  land  was  put,  and  not  the  pur- 
I)ose  for  -which  it  was  held.  Gillette  v. 
Hartford,  31  Conn.  351,  1863.  See  Car- 
riger  f.  Morristown,  1  Lea  (Tenn),  116. 
Taxation  of  rural  property  in  corporate 
limits  for  urban  uses.  See  New  Orleans 
V.  Michoud,  10  La.  An.  763  ;  Municipality 
V.  Ursuline  Nuns,  2  La.  An.  611 ;  Same  v. 
Michoud,  6  Ih.  605;  Serrill  v.  Philadel- 
phia, 38  Pa.  St.  355.  Liability  to  local 
assessments.  Kalbrier  v.  Leonard,  34  Ind. 
407 ;  Kelly  v.  Pittsburgh,  85  Pa.  St.  170, 
1877;  Gary  v.  Pekin,  88  III.  154.  In 
Washington  Ave.  Case  such  lands  held 
not  liable  to  grading  and  macadamizing 
assessment,  fi'j  Pa.  St.  352,  1871  ;  s.  c.  8 
Am.  Rep.  255.  As  to  sewer  and  other 
assessments,  Thomas  i-.  Gain,  35  Mich. 
155,  1876;  s.  c.  24  Am.  Rep.  535;  post, 
sec.  808;  ante,  sees.  752,  IbSietseq. 
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of  the  property  benefited  by  the  improvement,  has  given  rise  to 
some  decisions  wliich  may  be  noticed.  In  holding  that  the  power 
to  pave  includes  the  power  to  gravel  streets,  the  Supreme  Court 
of  Illinois  thus  defines  the  word  pavement :  "  A  pavement  is  not 
limited  to  uniformly  arranged  masses  of  solid  material,  as  blocks 
of  wood,  brick,  or  stone,  but  it  may  be  as  well  formed  of  pebbles, 
or  gravel,  or  other  hard  substances,  which  will  make  a  compact, 
even,  hard  way  or  floor."  ^ 

§  797.  (636)  The  power  to  pave  streets  includes  the  power  to 
furnish  and  do  all  that  is  necessary,  usual,  or  fit  for  paving  ;  ^  and 
on  this  ground  it  has  been  held  that  the  expense  of  grading  a 
street  preparatory  to  paving  is  incident  to  paving,  and  the  ex- 
pense properly  included  in  the  assessment.^  And  in  Pennsylvania 
it  is  decided  that  the  power  to  pave  includes  the  power  to  furnish, 


1  Per  Caton,  C.  J.,  in  Burnham  v. 
Chicago,  24  111.  496,  1860.  The  word 
"  pave  "  includes  the  usual  means  to  cover 
with  stone  or  brick,  so  as  to  make  a  level 
or  convenient  surface  for  horses,  car- 
riages, or  foot  passengers.  It  includes 
macadamizing.  Warren  v.  Ilenly,  31 
Iowa,  31.  It  includes  "flagging"  {i.e.) 
paving  with  flat  stone.  Phillips,  in  re,  60 
N.  Y.  10, 1875.  Authority  to  pave  author- 
izes sidewalk  to  be  made  of  plank  or  other 
material,  in  the  discretion  of  the  council. 
Railroad  Co.  v.  Mt.  Pleasant,  12  Iowa, 
112.  Authority  to  a  city  to  require  abut- 
ting lot  owners  to  "pave  the  street,"  in- 
cludes, also,  authority  to  require  them  to 
build  sidewalks.  Warren  v.  Ilenly,  s^ipra. 
In  Louisiana,  it  is  held  that  the  power  to 
make  sidewalks,  at  the  cost  of  the  adjoin- 
ing lot-owners,  includes  the  <pttterinfj  and 
curbing.  "  By  common  consent,"  remarks 
the  court,  "  it  is  considered  that  the  term 
pavement  embraces  the  brick  sidewalks,  of 
which  the  curb  and  gutters  form  a  part." 
OLeary  v.  Sloo,  7  La.  An.  25,  18.52.  In 
Powell  V.  St.  Joseph,  31  Mo.  847,  1861,  it 
appeared  that  the  defendant  corporation 
was  authorized  to  assess  the  cost  of  pav- 
ing streets  to  the  owners  of  adjoining 
property  in  proportion  to  their  fronts. 
This  was  held  to  authorize  the  city  au- 
thorities to  apportion  the  cost  of  p/ivinfj 
the  street  crossings,  as  well  as  of  such  jjarts 
of  the  street  as  were   in   front  of  lots, 


among  the  lot-holders  of  the  adjoining 
blocks,  in  proportion  to  the  front  feet. 
Abutters  may  be  assessed  for  paving  street 
crossings.  Creighton  v.  Scott,  14  Ohio 
St.  438;  Williams  v.  Detroit,  2  Mich. 
560,  1861.  Power  to  pave  includes  the 
power  to  lay  cross  walks.  Burke,  in  re,  6i 
N.  Y.  224,  1875;  Phillips,  in  re,  60  N.  Y. 
16,  1875;  Lawrence  v.  Killam,  11  Kan. 
499,  1873;  repaving,  ante,  sec.  859  and 
note.  As  to  paving  intersections.  State 
V.  Elizabeth,  1  Vroom  (30  N.  J.  L.),  365, 
1863 ;  Eager,  in  re,  46  N.  Y.  100,  1871 ; 
Hines  r.  Lockport,  41  How.  (N.  Y.)  Pr. 
Rep.  435.  Wliere  the  charter  makes  no 
provision  as  to  the  mode  in  wliich  the  ex- 
penses of  local  improvements  are  to  be 
ascertained,  for  the  purpose  of  taxation 
or  assessment  of  the  same,  the  plaintifl",  in 
an  action  of  this  kind,  is  not  precluded 
from  averring  and  showing,  by  proof 
dehors  the  record,  the  actual  cost  thereof. 
Minn.  Linseed  Oil  Co.  v.  Palmer,  20 
Minn.  468,  1874. 

A  resolution  of  intention  to  curb  and 
macadamize  a  "street"  does  not  include 
the  sidewalk.     Dyer  v.  Chase,  52  Cal.  440. 

2  Schenley  v.  Commonwealth,  36  Pa. 
St.  29,  30,  60,  18.59;  McNamara  i-.  Estes, 
22  Iowa,  246,  1867  ;  ante,  sec.  476. 

3  State  V.  Elizabeth,  1  Vroom  (30  N. 
J.  L.),  365,  1863;  WilUams  i'.  Detroit,  2 
Mich.  560,  1861 ;  ante,  sec.  476. 
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or  require  the  party  at  whose  expense  it  is  done  to  pay  for,  curh- 
stones}  And  so  as  to  trimming  and  guttering ;  these  were  held 
to  be  included  in  the  power  to  macadamize.'^ 

§  798.  (637)  Under  an  authority  to  make  such  by-laws  as  to 
the  common  council  shall  seem  "  necessary  fur  the  good  govern- 
ment of  the  city,  and  for  the  regulation  and  paving  of  the  streets 
and  highways,"  a  city  corporation  may  pass  an  ordinance  requir- 
ing the  owner  of  every  lot  fronting  on  a  designated  section  of  a 
public  street  to  fix  curbstones  and  make  a  brick  ivay  or  siJcivulk 
in  front  of  his  lot.  Such  an  ordinance  is  neither  unconstitutional, 
illegal,  nor  unreasonable.  It  would  doubtless  be  otherwise,  it  is 
remarked,  if  this  burden  was  laid  without  special  cause  upon  one 
citizen,  all  others  similarly  situated  being  exempted.^ 


§  799.  (GCS)    Under  power  to 
council  is  7iot  required  to  impro 

1  Scliciiley  V.  Comnionwcaltli,  supra. 
In  this  case  tlie  city  of  Alleghany  was 
authorized  "  to  graile  and  pave  streets, 
sidewalks,"  etc.,  and  to  levy  a  special  tax 
upon  the  lots  fronting  thereon  to  defray 
tiie  e.\i)cnse.  The  question  was  made  that 
the  cost  of  curbstones  was  not  a  legitimate 
charge  upon  the  lot-owners.  But  the 
court  held  otherwise,  observing  that  "the 
power  to  pave  includes  the  power  to  fur- 
nish and  do  all  that  is  necessary,  usual, 
or  fit  for  paving.  How  can  the  court  say, 
as  a  legal  proposition,  that  curbstones 
were  neither  necessary,  customary,  nor  fit 
for  such  a  work?  Common  observation 
shows  that  it  is  usual  to  employ  curb- 
stones when  streets,  sidewalks,  or  foot- 
ways are  paved,  and  that  they  are  among 
the  ordinary  means  used.  But  whether 
they  are  or  not  was  a  question  for  tiie 
jury."  See,  also,  Williams  v.  Detroit, 
2  Mich.  5G0,  18G1 ;  Steckert  v.  East  Sagi- 
naw, 22  Mich.  104,  1870;  Dean  r.  Bor- 
chenius,  80  Wis.  230,  1872. 

'  McNamara  v.  Estes,  22  Iowa,  246, 
1SG7 ;  Williams  v.  Detroit,  just  cited. 
The  substitution  of  new  curbstones  and 
gutters  in  a  street  were  held  to  be  "  re- 
}inirs."  People  v.  Brooklyn,  21  Barb.  484 ; 
supra,  sees.  753,  780.  Construction  of 
special  charter  provision  as  to  macadam- 
izing. New  Haven  r.  Whitney,  30  Conn. 
373.  "  Local  improvement  "  defined,  and 
held  to  extend  to  the  opening  or  enlarg- 


improve  "  any  street,"  the  city 
ve  the  entire  length  of  the  street 

ing  of  a  street.  John  Jacob  Astor  v.  New 
York,  62  N.  Y.  580,  1875. 

*  Paxson  1-.  Sweet,  street  commr.  of 
Trenton,  1  Green  (N.  J.),  l'J6,  1832,  cited 
with  a])proval  by  Putmim,  J.,  in  Boston  v. 
Shaw,  1  Met.  (Mass.)  130-133, 1840.  See 
Downer  r.  Boston,  6  Cnsh.  (Mass.)  277, 
and  observation  (ynjuendo)  of  Sliaw,  C.  J., 
p.  281,  as  to  vacant  lots.  Assuming  that 
the  power  was  properly  construed,  the 
duty  enjoined  by  the  ordinance  could  not 
be  enforced  by  a  sale  of  the  property  un- 
less authority  to  that  efTect  was  unequivo- 
cally conferred  by  the  legislature.  Con- 
struing certain  acts  in  pari  vtatiria,  the 
court  held  that  the  lessee  for  a  long  term 
of  years,  and  not  the  owner  of  the  fee, 
was  the  "  proprietor  "  or  "  owner "  to 
assent  to,  or  petition  for,  the  paving  of 
streets.  Holland  v.  Baltimore,  11  Md. 
186,  1857.  Tenant  in  dower  in  actual 
possession  is  an  "owner"  within  the 
meaning  of  the  charter  requiring  "own- 
ers "  of  lots  to  build  sidewalks  in  front 
thereof.  White  r.  Mayor  etc.,  2  Swan 
(Tenn.),  3G4,  1852.  Power  to  pave  at  the 
exjiense  of  the  adjacent  owner,  being 
limited  and  special,  must  be  exercised 
strictly  according  to  law.  Henderson  v. 
Baltimore,  8  Md.  352,  1855;  supra,  sees. 
7G3-7G5. 

As  to  right  to  relief  in  equity  against 
illegal  taxes  and  assessments,  see  ch.  xxii. 
post,  sees.  &06-'j24. 
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or  none  ;  it  may  improve  part,  and  confine  the  assessment  to  the 
lots  adjoining  the  part  improved.^  Where  the  widening  of  a  street 
is  sought  to  be  made  by  sections  instead  of  its  entire  length,  the 
commissioners  appointed  to  assess  the  benefits  of  a  particular 
section  may  properly  confine  their  assessment  of  benefits  to  lots 
situated  upon  that  part  of  the  street  embraced  in  such  particular 
section  of  the  proposed  improvement,  and  their  action  in  this 
respect  was,  under  the  legislation  involved,  held  to  be  conclusive 
as  to  the  limits  of  the  property  which  was  specially  benefited.^ 


§  800.  (639)  Where  the  power  to  pave  depends  upon  the  as- 
sent or  petition  of  a  given  number  or  j^roportion  of  the  proprietors 
to  be  affected,  this  fact  is  jurisdictional,  and  the  finding  of  the 


1  Scoville  V.  Cleveland,  1  Ohio  St.  133, 
approved  and  applied  in  Railroad  Com- 
pany V.  Connelly,  10  Ohio  St.  159-103; 
s.  p.  Creighton  v.  Scott,  14  lb.  438 :  Cray- 
croft  V.  Selvage,  10  Bush  (Ky.),  G96, 
1874.  See,  also,  St.  Louis  v.  Clemens, 
36  Mo.  467 ;  Lafayette  v.  Fowler,  34  Ind. 
140.  Compare  Chestnut  Av.,  in  re,  08  Pa. 
St.  81 ;  Thirty-fourth  Street,  in  re,  10 
Pa.  197. 

A  town  was  empowered,  "  when  re- 
quested in  writing  by  the  owners  of  two 
thirds  of  the  property  on  any  street,  or 
part  thereof,  to  cause  the  same  to  be 
graded,  and  to  levy  the  expense  on  the 
property  bounding  on  such  street,"  etc. 
Under  tliis  charter  the  Court  of  Appeals 
oi Maryland  decided  that  "the  assent  of 
the  owners  of  two  thirds  of  the  property 
on  the  whole  line  of  the  street  to  be  im- 
proved was  a  prerequisite  to  the  exercise 
of  the  authority  conferred  upon  tlie  cor- 
poration. If  a  part  only  is  to  be  improved, 
the  charter  enables  the  corporation  to 
grant  an  application  made  for  that  object 
by  the  owners  of  two  thirds  of  the  prop- 
erty lying  on  that  part,  by  an  ordinance 
directing  that  particular  part  of  the  street 
to  be  improved.  They  can  only  order 
the  whole  street  to  be  improved  by  an  ap- 
plication from  two  thirds  of  the  property 
owners  on  the  wliole  street."  And  it  was 
held  that  where  the  town,  on  a  petition 
of  the  owners  of  two  thirds  of  the  prop- 
erty lying  upon  a  j^art  only  of  the  street 
impoved  the  v^hole  street,  its  action  was 
unauthorized,  and  that  it  could  not  en- 


force the  collection  of  the  expenses  of  such 
improvement  from  the  adjoining  prop- 
erty owners.  Swann  v.  Cumberland,  8 
Gill  (Md.),  luO,  1849.  May  order  side- 
walk upon  one  side  only.  State  v.  Port- 
age, 12  Wis.  562.  Lot-owner  opposite  a 
public  common  held,  upon  construction 
of  the  statutes,  to  be  liable  for  the  expense 
of  grading  and  paving  the  whole,  and  not 
simply  half,  of  the  street  in  front  of  his 
lot.  McGonigle  v.  Alleghany,  44  Pa.  St. 
118,  1862.  The  city  maj'  grade  and  im- 
prove less  than  the  whole  width.  Morrison 
V.  Hershire,  32  Iowa,  271,  1871 ;  ante,  sec. 
322,  note.  Under  the  charter  of  St.  Louis 
it  was  held  that  special  assessments  or 
taxes  for  street  improvements  could  not 
be  enforced  until  the  entire  contract  was 
completed,  for  the  reason  that  the  grading 
of  a  single  lot  or  block,  instead  of  the 
whole  work,  might  be  an  injury  rather 
than  a  benefit.  St.  Louis  v.  Clemens,  49 
Mo.  552,  1872.  See  Weeman  v.  Smith, 
60  Mo.  292,  1875.  The  property  owner 
cannot  refuse  to  pay  because  the  paving 
does  not  extend  to  the  sidewalk,  the  city 
being  tlie  judges  as  to  how  far  it  is  neces- 
sary to  pave.  Moran  v.  Lindell,  52  Mo. 
229,  1873.  Right  to  join  in  a  single  as- 
sessment the  expense  of  constructing 
sidewalks  in  different  streets  denied. 
Arnold  v.  Cambridge,  106  Mass.  352. 

2  Bigolow  V.  Chicago,  90  111.  49 ;  Lake 
V.  Decatur,  91  111.  596,  distinguishing 
Chicago  i».  Baer,  41  111.  306 ;  Scammon  v. 
Chicago,  42  III.  192,  and  Parmlee  v.  Clii- 
cago,  60  lU.  267. 
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city  authorities  or  council  that  the  requisite  numljer  had  assented 
or  petitioned  is  not,  in  the  absence  of  legishitive  provision  to 
that  effect,  conclusive;  and  the  want  of  such  assent  makes  the 
whole  proceeding  void,  and  the  non-assent  may  be  shown  as  a 
defence  to  an  action  to  collect  the  assessment,'  or  may,  it  has 


1  Henderson  v.  Baltimore,  8  Md.  352, 
18.J.5;  Ciirron  v.  Martin,  2  Dutcli.  (N.  J.) 
f>.»4,  1857  ;  Camden  v.  Mulford,  2  Dutch. 
(N.  J.)  41),  reversing  s.  c.  //'.  228  ;  State 
i;.  Elizabetli,  1  Vroom  (30  N.  J.  L.),  176, 
18(j2;  Slate  v.  Newark,  8  Vroom  (37  N. 
J.  L.),  415,  reversing  s.  c.  6  Vroom  (30 
N.  J.  L.),  108  ;  Sharp,  in  re,  5(5  N.  Y.  257, 
1874  ;  s.  c.  Am.  Rep.  415 ;  Miller  v.  Mo- 
bile (injunction),  47  Ala.  163,  1872;  s.  c. 
11  Am.  Kep.  7C8 ;  People  v.  Brooklyn 
{ffrtiowri),  71  N.  Y.  495,  1877  ;  Boyle  v. 
Brooklyn  (bill  to  vacate  assessment  as  a 
cloud  on  title),  71  N.  Y.  1, 1877  ;  ante,  sec. 
291,  note;  Bouldin  i'.  Baltimore,  15  Md. 
18,  1859;  Holland  v.  Baltimore,  11  Md. 
180,  1857  ;  Kyle  r.  Malin,  8  Ind.  34 ;  State 
I'  Orange,  32  N.  J.  L.  49 ;  State  r.  Hand, 
2  Vroom  (31  N.  J.  L.),  547  ;  Baltimore  v. 
Ksciiback,  18  Md.  276,  1801;  Wells  v. 
Burnliam,  20  Wis.  112,  1865;  Covington 
V.  Casey,  3  Bush  (Ky.).  098;  Burnett  v. 
Sacramento,  12  Cal.  70;  Lexington  v. 
Headley,  5  Bush  (Ky.),  508  ;  McGuinn  v. 
Peri,  10  La.  An.  320,  1861 ;  Daniel  v. 
New  Orleans,  26  La.  An.  1,  1874;  Wels- 
ford  V.  Weidlein,  23  Kan.  001,  citing  text; 
People  v.  Rochester,  21  Barb.  (N.  Y.) 
056  ;  Street  Case,  10  La.  An.  393  ;  Litch- 
field V.  Vernon,  41  N.  Y.  123,  1809,  dis- 
tinguished ;  Kiernan,  in  re,  62  N.  Y.  457, 
1875;  Louisville  v.  Hyatt,  2  B.  Mon. 
(Ky  )  177,  1841;  St.  Louis  v.  Clemens, 
36  Mo.  467,  1805;  McKee  v.  Brown,  23 
La.  An.  306  ;  Delphi  v.  Evans,  36  Ind. 
90;  Mowbery  v.  Jeffersonville,  38  Ind. 
198,  1871 ;  Turrill  v.  Grattan,  52  Cal.  97  ; 
Hager  v.  Burlington,  42  Iowa,  661,  1876. 
See  ante,  ch.  xiv.  sees.  480-482;  Pitts- 
burgh V.  Walter,  09  Pa.  St.  365,  1871. 
This  case  holds  that  where  the  right  of 
the  city  to  collect  the  assessment  is  put  in 
issue  by  a  general  denial,  the  onus  is  on  the 
city  to  prove  everything  necessary  to  sup- 
port the  assessment,  including  the  fact  of 
the  a]iplication  by  the  requisite  number  of 
lot-owners,  as  such  application  is  juris- 
dictional.    Ante,  sec.  458  and  note. 


Under  the  Municipal  Act  of  Canada  it 
is  provided  tiiat  local  improvements  of  a 
certain  character  "  shall  not  be  undertaken 
by  the  council  of  any  city,  except  under 
a  by-law  passed  in  pursuance  of  the  fourth 
sub-section  of  the  preceding  section,  oth- 
erwise than  on  the  petition  of  two  thirds 
in  number  and  one  half  in  value  of  real 
property  to  be  directly  benefited  thereby, 
of  the  owners  of  such  real  property,  — 
the  number  of  such  owners  and  the  value 
of  such  real  property  having  been  fust 
ascertained  and  Jinullij  determined  in  the 
manner  and  by  the  means  provided  by 
by-law  in  that  behalf. "  Ilarr.  Munic. 
Man.  (2ded.)  244.  It  will  be  observed 
that  the  number  of  the  owners  as  well  as 
the  value  of  the  real  property  is  to  be 
first  ascertaineil  and  finally  determined  in 
the  manner  and  by  tiie  means  provided  by 
by-law  in  that  behalf  The  court  in  one 
case  refused  to  entertain  an  application  to 
set  aside  a  by-law  for  local  improve- 
ments, on  the  ground  that  the  petition 
on  which  the  by-law  was  based  was  not 
signed  by  three  fourths  in  number  and 
one  half  in  value  of  the  owners  of  real 
property  to  be  benefited  by  tlie  local  im- 
provement, contrary  to  the  determination 
of  the  officer  of  the  corporation  in  that 
behalf  In  re  Michie  and  the  Corporation 
of  the  City  of  Toronto,ll  Upper  Can.  C.  P. 
379. 

Where  the  power  to  make  a  local  im- 
provement is  dependent  upon  a  petition 
in  writing  of  a  majority  of  the  owners  of 
land  fronting  on  the  improvement,  one 
who  signs  such  a  petition,  making  therein 
no  rejiresentations  that  the  signers  con- 
stitute a  majority,  is  not  estopped  to  deny 
that  the  required  number  did  not  sign,  or 
to  question  the  validity  of  the  assessment. 
Sharp,  in  re,  50  N.  Y.  257,  1874,  ques- 
tioning Burlington  v.  Gilbert,  31  Iowa. 
356,  and  commenting  on  People  v.  Good- 
win, 5  N.  Y.  568  and  Kellogg  v.  Ely,  15 
Ohio  St.  64. 
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been  held,  be  made  the  basis  for  a  bill  in  equity  to  restrain  a  sale 
of  the  owners'  property  to  pay  it.^  Accordingly,  where  a  charter 
provided  that  "  the  city  council  should  have  full  power  to  pro- 
cure all  streets  to  be  improved  in  any  manner  they  ma}^  deem 
advisable,  at  the  expense  of  the  property  owners ;  and  that  a 
petition  in  writing  to  the  council  of  the  owners  of  the  larger  part 
of  the  ground  between  the  points  to  be  improved  should  be  suffi- 
cient to  authorize  the  council  to  contract  for  such  improvements : 
provided,  further,  that  the  council,  by  a  vote  of  all  the  members 
elect,  may  cause  such  improvements  to  be  made  without  petition 
or  consent,"  it  was  held  that  an  ordinance  authorizing  such  work 
not  enacted  at  the  instance  of  the  property  holders,  nor  on  the 
unanimous  vote  of  the  council,  was  insufficient  to  fix  the  liability 
of  the  lot-owners.^  A  proviso  in  a  paving  contract  made  with 
the  city  requiring  the  contractor  to  obtain  the  written  consent  of 
the  owners  of  the  property  fronting  or  abutting  upon  the  said 
sidewalks  to  the  laying  down  of  the  said  pavement  was  held,  in 
view  of  other  special  provisions  of  the  contract,  to  have  reference 
to  the  kind  of  materials  to  be  used  and  not  to  the  execution  of 
the  work  itself.^ 


1  In  Holland  v.  Baltimore,  11  Md.  186, 
1857,  the  city  was  autiiorized  to  pave 
streets  wlien  the  proprietors  of  the  major- 
ity of  the  feet  of  ground  fronting  on  any 
street  should  apply,  in  writinsr,  therefor. 
Supposing  that  a  majority  of  tlie  propri- 
etors had  united  in  the  ajjplieation,  but 
which  afterwards  turned  out  not  to  be 
true,  in  consequence  of  one  of  the  sign- 
ers not  being,  in  law,  a  proprietor,  the 
cit}'  paved  a  certain  street,  and,  among 
others,  paved  in  front  of  the  plaintiff's 
lot,  he  not  having  signed  the  application. 
After  the  work  had  been  done,  the  city 
sought  to  enforce  the  collection  of  the 
amoimt.  Plaintiff  applied  for  an  injunc- 
tion to  restrain  the  sale  of  his  lot  to  p.iy 
the  assessment.  The  Court  of  Appeals 
held  :  1.  That  if  the  requisite  majority  of 
owners  did  not  apply,  the  whole  proceed- 
ings were  null  and  void.  2.  That  a  non- 
assenting  owner  might  (notwithstanding 
be  did  not  apply  for  the  writ  until  after 
the  work  was  done)  have  an  injunction  to 
prevent  the  sale  of  his  property  to  pay  the 
unauthorized  assessment.  S.  P.  Bouldin 
V.  Baltimore,  15  Md.  18 ;  Miller  v.  Mobile, 


47  Ala.  163,  1872  ;  s.  c.  11  Am.  Rep.  768. 
As  to  estoj)pel  by  joining  in  a  petition  for 
the  improvement :  Burlington  v.  Gilbert, 
31  Iowa,  356,  but  qiurre ;  s.  c.  7  Am.  Kep. 
143.  The  case  is  denied  to  be  correct  in 
Sharp,  in  re,  56  N.  Y.  257,  1874 ;  15  Am. 
Rep.  415.  See,  however,  as  to  estoppel : 
State  I'.  Hudson,  34  N.  J.  L.  531 ;  Quinnu. 
Paterson,  3  Dutch.  (N.  J.)  35;  State  v. 
Burlington,  45  Iowa,  87,  1876;  Johnson  v. 
Allen,  62  Ind.  57. 

2  Covington  v.  Casey,  3  Bush.  (Ky.) 
608  ;  ante,  sec.  247  ;  Tallant  v.  Burlington, 
89  Iowa  543, 1874.  See  Merrill  v.  Abbott, 
62  Ind.  549.  The  legislature  may  make 
the  determination  of  the  council,  that  the 
requisite  number  of  owners  has  signed 
tlie  petition,  "final  and  conclusive,"  in 
which  case  the  decision  of  the  council,  in 
the  absence  of  fraud,  is  not  subject  to 
judicial  examination.  Kiernan,  in  re, 
62  N.  Y.  457,  1875 ;  Doan  v.  Mayor,  etc. 
of  N.Y.,62N.  Y.  472,  1875. 

3  Hitchcock  V.  Galveston,  9G  U.  S.  341, 
1877. 

The  power  of  a  city  council  in  the 
matter  of  street  improvements  is  a  spe- 
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§  801.  (040)  So,  wliere  a  statute  enacted  that  "  no  contract 
should  be  made  by  the  head  of  any  department  for  work  or 
materials  for  the  city,  unless  for  objects  authorized  by  the  city 
council,"  and  the  council  authorized  a  department  to  contract 
for  pavin"-,  with  the  condition  that  the  contractur  be  selected  by  a 
majority  of  the  owners  of  the  front  to  be  paved,  and  who  were  to 
I)ay  the  cost  of  the  improvement,  it  was  held  that  a  selection  of 
the  contractor  by  a  majority  of  the  lot-owners  was  essential  to 
their  liability  to  the  contractor  to  pay  for  the  paving,  and  that 
the  city,  by  adopting  the  work  of  a  paver  not  thus  chosen,  could 
not  oblige  the  lot-owners  to  pay  for  it.^ 

§  802.  (G41)  By  one  section  of  the  organic  law  of  a  city  it 
was  authorized,  on  the  petition  of  two  thirds  of  the  owners  of  the 
abutting  property  to  make  improvement  of  its  sti-eets  ;  by  a  sub- 
sequent section,  power  was  conferred  upon  the  council  to  order 
such  improvements  by  a  two-thirds  vote  of  the  council.  It  was 
held  that  although  proceedings  relative  to  the  improvement  were 
commenced  by  petition  from  the  property  holders,  yet,  having 
been  ordered  by  a  two-thirds  vote  of  the  council,  they  are  valid, 
although  two  thirds  of  the  property  owners  may  not  liave  united 
in  the  petition  for  the  improvement,  —  the  two-thirds  vote  of 
council  made  the  proceedings  valid,  notwithstanding  any  defect 
in  the  prior  proceedings  of  the  petitioners.^ 

cialli/ flele(j(iteil  anthnrili/,  and  the  acts  oi  the  pay  a  consideration  therefor,  either  di- 

city  government  tliereunder  are  legal  only  rectly  or  indirectly,  is  a  fraud  on  tlte  law, 

when  in. s7nV?  coji^/miVf/ with  its  directions,  and  contrary  to  public  policy.     Maguire 

State  r.  Passaic,  41  N.  J.  L.  90  ;  Bropjiy  v.  v.  Smock,  42  Ind.  1,  1873.     Until  the  city 

Lanilman,  28  Ohio  St.  542, 187G  ;  Perrine  v.  authorities  act  on  the  application  of  real- 

Farr,  22  X.  J.  L.  356  ;  Merrill  v.   Abbott,  estate  owners  to  have  a  street  improved, 

62  Ind.  540;  Canon  y.  Martin,  2  Dutch,  anyone  of   the   applicants    may  revoke 

(N.  J.)  5!U;  State  v.  Hudson,   5  Dutch,  lils  action;  and  if  this  reduces  the  num- 

(N.  J.)104.  ber  to   less   than    that   required    by  the 

1  Reilly   v.   Philadelphia,   60   Pa.    St.  charter,  the  power  to  make  such  improve- 

467 ;  distinguished  from  City  v.   Wister,  ments  is  thereby  taken  away  ;    if  the  cit}' 

11  Casey,  35  Pa.  St.  427,  and  City  v.  Bur-  has   entered  into  a  contract  to  have  the 

gen,   14  Wright  (50  Pa.   St.),  539.     See  work  done,  it  is  too  late  for  the  property- 

Brophy   v.   Landman,   28    Ohio  St.    542,  owner  to   revoke  his  consent.      Irwin  i*. 

1876;  Leach  v  Cargill,  00  Mo.  316,  1875;  Mobile.  57  Ala.  6. 

Long  V.  O'Uourke,  10  Pa.  129.  -  Indianapolis  v.  Mansur,  15  Ind.  112, 

Any  agreement  or  combination  among  1800. 

parties  petitioning  for  the  improvement  In   a  recent  case,  nnder  the  General 

of  a  street,  by  which  a  few  imlividuals.  Incorporation  Act  of  that  state  {see  a  tit  f. 

desirous  of  causing  the  im])rovemont  to  sec.  41,  note),  it  is  held  that  the  council 

be  made,  procure  the  signatures  of  others  of   a    city  may,   by    a   two-thirds    vote, 

to  the  petition  by  paying  or  agreeing  to  without  any  petition,  cause  the  grade  of 
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§  803.  (C)42)  It  depends  upon  the  provisions  of  the  special 
charter  or  legishitive  act  whether  or  not  notice  to  the  abutter  or 
proprietor  is  necessary  in  order  to  make  him  hable  to  pay  the 
expense  or  cost  of  the  local  improvement,  and  in  what  manner  it 
shall  be  given.  It  is  sometimes  a  condition  precedent  to  the 
authority  to  make  the  assessment  and  sometimes  not.  The  cases 
in  the  notes  will  illustrate  the  views  of  the  courts  under  various 
enactments.^ 


a  street  which  has  been  improved,  such 
improvements  liaving  been  paid  for  by 
tlie  owners  of  the  property  bordering  on 
sucii  street,  and  is  in  good  repair,  to  be 
clianged,  and  the  street  as  so  changed  to 
be  improved,  and  may  pay  tlie  damages 
occasioned  by  the  change  out  of  tlie  gen- 
eral revenue  of  the  cit3%  and  assess  the 
expense  of  the  improvement  against  the 
owners  of  the  adjoining  property  or 
cause  such  expense  to  be  paid  out  of 
such  general  revenue.  Lafayette  v.  Fowl- 
er, 34  Ind.  140 ;  supra,  sec.  752,  note, 
sec.  780,  fraudulent  petition  ;  anle,  sec. 
457,  and  note. 

1  Ordinance  requiring  owners  to  repair 
street,  passed  without  requisite  notice, 
void,  and  the  owners  not  liable  either  on 
contract  or  quantum  meruit.  Cowen  v. 
West  Troy,  43  Barb.  (N.  Y.),  48;  Brew- 
ster I'.  Newark,  3  Stockt.  Ch.  (N.  J.),  114  ; 
Stater.  Hudson,  5  ]~)utch.  (N.  J.),  475, 
reversing  s.  c.  Ih.  104;  State  v.  Perth 
Amboy,  5  Dutch.  (N.  J.),  259;  Hewes  v. 
Reis,  40  Cal.  255.  See,  also,  Myrick  v. 
La  Crosse,  17  Wis.  442;  Rathbun  v. 
Acker,  18  Barb.  (N.  Y.),  393  ;  Risley  v. 
St.  Louis,  34  Mo.  404 ;  Palmyra  v.  Mor- 
ton, 25  Mo.  593 ;  Washington  v.  Mayor, 
1  Swan  (Tenn.),  177;  Whyte  v.  Mayor,  2 
//*.  3()4  ;  Ottawa  v.  Railroad  Company,  25 
111.  43 ;  Jenks  v.  Chicago,  48  111.  296 ; 
llimmelman  v.  Oliver,  34  Cal.  24G  ;  Reis 
V.  Graff,  51  Cal.  86  ;  Merritt  v.  Portches- 
ter,  71  N.  Y.  309  ;  Stuart  v.  Palmer,  74 
N.  Y.  183;  Starr  v.  Burlington,  45  Iowa, 
87.  No  assessment  should  be  made  with- 
out notice  to  the  tax-payers.  Lehrman  v. 
Rr)bin8on,  59  Ala.  219  ;  Philadelphia  v. 
Miller.  49  Pa.  40  ;  Darling  v.  Gunn,  50111. 
424  ;  Builer  v.  Supervisors,  26  Mich.  22  ; 
Clegliorn  v.  Postlethwaite,  43  111.  428. 
A  law  imposing  an  assessment  for  a 
local  improvement,   without    notice    to, 


and  a  hearing  (or  an  opportunity  to 
be  heard)  on  the  part  of,  the  owner  of  the 
properti/  assessed,  has  the  effect  to  deprive 
him  of  his  property  without  "  due  process 
of  law  "  and  is  unconstitutional.  An  act 
which  provides  for  assessing  tiie  expenses 
of  regulating  and  grading  a  street  with- 
out notice  of  any  kind  to  the  property- 
owner,  is  unconstitutional,  and  an  assess- 
ment thereunder  is  void.  The  owner 
must  have  notice  of  the  assessment. 
Stuart  V.  Palmer,  74  N.  Y.  183,  1878. 

Notice  held  7iot  essential  to  authority  to 
make  assessment.  Finnell  v.  Kates,  19 
Ohio  St.  405,  distinguished  from  Welker 
V.  Potter,  18  Ohio  St.  85.  Requisites  of 
notice  to  abutter  to  make  local  improve- 
ment. State  V.  Elizabeth,  3  Vroom  (32 
N.  J.  L.),  357  ;  State  v.  Jersey  City,  6  lb. 
(35N.  J.  L.)  404;  Tufts  v.  Cliarlestown, 
98  Mass.  583;  Ottawa  v.  Macey,  20  111. 
413 ;  Simmons  i\  Gardner,  6  Rh.  Is.  255 ; 
Baltimore  v.  Bouldin,  23  Md.  328,  1865. 
Notice  to  "  rcpave  "  is  not  sufficient  where 
the  assessment  is  for  "  paving,"  the  work 
being  different;  as  to  converse,  quare. 
State  I'.  Jersey  City,  3  Dutch.  (N.  J.)  538, 
1859  ;  State  v.  Newark,  6  Vroom  (35  N. 
J.  L.),  171.  Notice  of  assessment.  Lowell 
V.  Wentworth,  6  Cash.  (Mass.)  221;  Wil- 
liams V.  Detroit,  2  Mich.  560,  1861 ;  Nash- 
ville !'.  Weiser,  54  111.  245,  1870 ;  Butler 
I'.  Chicago,  56  111.  341,  1870  ;  Ford,  in  re, 
6  Lansing  (N.  Y.),  92,1872.  Notice  of 
confirmation  of  report  of  commissioners. 
State  V.  Jersey  City,  3  Dutch.  (N.  J.)  536. 
Under  the  charter  of  St.  Paul,  such  notice 
held  essential  and  jurisdictional.  Sewall 
V.  St.  I'aul,  20  Minn.  511,  1874,  where  the 
subject  is  fully  discussed  by  McMillan,  C. 
J.  Merritt  v.  Portchester,  70  N.  Y.  309, 
1877.  Notice  of  time  and  place  of  hear- 
ing objections  to  proposed  improvement. 
State  V.  Jersey  City,  2  Dutch.  (N.  J.)  444 ; 
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§  804.  (643)  If  the  legislature  has  required  notice  and  pro- 
vided how  it  shall  he  r/iven,  that  mode  nui.st  be  pursued.^  Where 
the  statute  provides  for  a  notice  by  advertisement,  or  otherwise,  a 
notice  by  publication  is  sufficient.^  Where,  by  charter,  a  city  is 
authorized  to  levy  a  special  tax  on  lots  for  grading,  etc.,  and  "  to 
collect  the  same  under  such  regulations  as  may  be  prescribed  % 
ordinance,''  and  the  ordinance  passed  in  pursuance  thereof  pro- 
vided that  the  resolution  of  the  council  levying  such  tax  should 
be  published  in  the  oflicial  paper  of  the  city,  and  that  thereupon 
the  tax  should  be  due  and  payable,  such  publication  is  necessary 
to  the  validity  of  the  tax,  and  without  it  the  corporation  cannot 
enforce  the  payment  thereof.^  The  notice  to  proprietors  to  make 
a  local  improvement,  if  there  be  no  charter  provision  to  the  con- 
trary, may,  it  has  been  held  in  Missouri,  be  contained  in  an 
ordinance  directing  the  work  to  be  done,  of  which  ordinance  the 
proprietors  are  bound  to  take  notice.^  In  a  case  in  Connecticut, 
the  charter  of  a  city  in  effect  provided  that  the  council  might 
order  the  adjoining  "proprietor"  to  build  a  sidewalk,  failing  to 
do  which,  the  city  might  build  it  at  his  expense,  and  the  same 
should  be  a  "  lien  upon  the  property  and  foreclosed  as  a  mort- 
gage "  ;  and  it  was  held  that  a  'prior  mortgagee  of  the  lot-owner 

State  V.  Jersey  City,  1  lb.  309;  State  v.  34  Mo.  404;  Hildreth  v.  Lowell  (sewer), 
Jersey  City,  4  Zabr.  (24  N.  J.  L.)  GG2 ;  n  Gray  (Mass.),  845;  Williams  r.  De- 
State  y.  Newark,  1  Dutch.  (N.  J.)  399;  troit,  2  Mioli.  oGO,  18G1  ;  State  i'.  Eliza- 
State  V.  Elizabeth,  2Vroom  (31  N.  J.  L.).  beth,  1  Vroom  (30  N.  J.  L.),  3G5  ;  Durant 
547.  Waiver  of  such  objections.  State  v.  Jersey  City,  1  Dutch.  (N.  J.)  309;  State 
V.  Jersey  City,  2  Dutcli.  (N.  J.)  444;  5  Ih.  v.  Jersey  City,  4  Zabr.  (24  N.  J.  L.)  662, 
259;  anic,  sec.  60G,  note  ;  State  t>.  Pater-  jn  which,  on  certiorari,  it  was  held  that 
son,  7  Vroom  (3G  N.J.  L.),  159.  where  a  municipal  corporation  exercises 

1  Ante,  chapter  on  Eminent  Domain,  the  power   to   make   improvements,  and 

sec.  GOG  ;  Hewes  v.  Reis,  40  Cal.  255.  assess  tlie   expenses    thereof   upon    the 

-  State  V.  Jersey  City,  4  Zabr.  (24  N.  lands  benefited   thereby,  the   owners  of 

J.  L.)  662,  1855;  State  v.  Plainfield,   9  lands  assessed  for  such  improvements,  if 

Vroom  (08  N.  J.  L.),  95;  ante,  sec.  606 ;  accessible   by   reasonable   diligence,  are 

State  I'.  Koad  Commrs.,  41  N.  J.  L.  83  ;  entitled  to  reasonable  notice  of  the  meet- 

Vantilburgh   v.  Shann,  24  N.  J.  L.  740;  ing  of  tlie   commissioners   for   assessing 

State  i".  Trenton,  7  Vroom  (36  N.  J.  L.),  the  expenses,  and  tliis  altiiough  the  char- 

499.  ter  is  silent  on  the  subject  of  notice. 

3  Dubuque  i'.  Wooten,  28  Iowa,  571,  This  principle  lias  been  repeatedly  re- 

1870;  Burmeister, !«  re,  56  How.  Pr.  (N.Y.)  affirmed  in  Xcw  Jerseij.     Hudson  Co.  v. 

410.  State,  4  Zabr.  (24  N.  J.  L.)  718;  State  v. 

*  Palmyra  v.  Morton,  25  Mo.  593,  597,  Jersey  City,  5  Vroom  (34  N.  J.  L.),  31, 

1857.  39;  State  v.  Plainfield,  9  Jb.  (38  N.  J.  L.) 

As  to  notice  and  mode  of  rjivinr/  the  same  95,  419;  Brecoster  v.  Newark,  3  Stockton 

by  publication  or  otherwise,  see  Simmons  (N.  J.),  114  ;  State  v.  Bayonne,  6  Vroom 

V.  Gardner,  6  Rh.  Is.  255;  Scammon  v.  (35  N.  J.  L.),  1877 ;  a;i<e,  sec.  260,  note. 
Chicago,  40  111.  1-16 ;  Risley  v.  St.  Louis, 
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was  not  entitled  to  notice  to  build  the  sidewalk ;  that  his  interest 
in  such  a  proceeding  was  necessarily  connected  with  the  interest 
of  the  mortgagor,  and  that  he  was  liable  to  be  foreclosed  of  his 
right  to  redeem  unless  he  paid  the  expenses  of  making  the  side- 
walk.^ If  proper  notice  is  not  given,  certiorari  lies  to  remove  the 
record  of  the  proceedings  from  before  the  city  council  into  the 
proper  court,  where,  if  they  are  substantially  defective,  they  will 
be  quashed  .2 

§  805.  (G44)  Authority  to  a  municipal  corporation,  by  its 
charter,  to  repair  and  keep  in  order  its  streets,  is  isufficient,  with- 
out special  grant,  to  authorize  it  to  construct  drains  and  sewers; 
and,  when  constructed,  the  corporation  will  incidentally  possess 
the  power  to  pass  ordinances  regulating  their  use  and  the  price  at 
which  private  persons  may  tap  them,  and  also  to  protect  them 
against  injury  or  invasion.^ 

§  806.  (645)  It  has  been  decided,  in  Massachusetts^  that  au- 
thority to  make  needful  and  salutary  by-laws,  or,  perhaps,  author- 
ity to  make  regulations  for  the  public  health,  will,  in  the  absence 
of  more  specific  power,  authorize  a  city  to  construct  a  common 
sewer^  and  subject  the  owners  of  the  lots  or  land  abutting,  and 
who  use  the  sewer,  to  contribute  for  the  expenditure.     But  this 

1  Nnrwicli  ;;   Hubbarfl,  22  Conn.  587,  As  to  remedy  by  ccrtiormi  and  injunc- 

1853 ;  Wiiiting  v.  New  Haven,  45  Conn,  tion,  see  chapter   on   Remedies    against 

303.  Illegal    Corporate    Acts,    post,   sec.   906 

^  Ottawa  V.  Railroad  Company,  25  111.  et  seq. 

i3,  1860.     Failure,  after  notice,  to  object  ^  Fisher  v.  Harrisburg,  2  Grant  (Pa.), 

to  an  assessment  before  the  city  council,  Cas.   291,   1854  ;    Cone    v.   Hartford,   28 

wlien  it  has  tiie  power  to  revise  and  cor-  Conn.  363, 1859.    Construction  of  powei;; 

rect,  or  annul  it  and  direct  a  new  assess-  right  to  change,  etc.     Borough  v.  Shortz, 

ment,  will  be  held  in  equity,  when  the  61   Pa.  St.  399;   Stroud  v.  Philadelphia, 

party  applies   for   an    injunction    to    re-  Ih.  255;   State  v.  Jersey  City,  1  Vroom 

strain  the  collection  of  the  assessment,  (30  N.  J.  L.),  148;  State  r.  Jersey  City, 

as  a  waiver  of  all  irregularities  in  the  5  Dutch.    (N.   J.)   441;    State   v.  Jersey 

exercise  of  the  power.  lb. ;  State  v.  Pater-  City,  3  lb.  493.     A  proprietor  of  adjoin- 

8on,  7  Vroom  (36  N.  J.  L.),  159 ;  post,  sec.  ing  lands  does  not  by  connecting  his  drain 

924,  note  ;  sec.  929,  note.  with  a  sewer  waive  the  right  to  object  to 

As  to  wainer  of  objections  to  validity  the  validity  of  the  local  assessment  to 

of  assessment.    Nashville  v.  Weiser,  54  111.  pay  for  the  sewer.     Watertown  v.  Fair- 

245  ;  Gardner  v.  Boston,  106  Mass.  549  ;  banks,  G5  N.  Y.  588,  1875.    Including  two 

Hopkins  v.  Mason,  61  Barb.  469;  State  v.  distinct  sewers  in  one  construction,  con- 

Portl)  Ambov,  5  Dutch.  (N.J.)  2.j9;  State  tract  held  not  illegal.     Ingrahara,  in  re, 

V.  Patenson  "(knowledge  and  estoppel),  7  64  N.  Y.  310,  187G  ;  ante,  sees.  681,  687. 
Vroom  (30  N.  J.  L.),  159  ;  State  v.  Jersey 
City.  2  Dutch.  (N.  J.)  444  ;  State  v.  Pater- 
son  (40  N.J.  L.),  244,  250. 
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contribution  must  be  apportioned  equally  and  fairly,  or  it  cannot 
be  recovered  l)y  the  city,  either  by  virtue  of  the  ordinance  which 
imposes  it,  or  on  an  indebitatus  count  in  the  absence  of  express 
promise.  The  apportionment  should  be  made  upon  the  value  of 
the  land,  independently  of  the  l>uildinr/s,  and  should  be  settled  at 
the  time  of  the  transaction  ;  and  an  ordinance  contravening  these 
principles  and  requiring  every  person  connecting  with  the  com- 
mon sewer  to  pay  his  just  proportion  of  the  expense  of  making 
the  sewer,  having  reference  always  to  the  last  valuation  of  such 
person's  estate  in  the  assessor's  books,  previous  to  the  expendi- 
ture, is  void  for  inequality  and  unreasonableness.^ 

§  807.  (646)  Where  the  power  to  make  seivers  Avas  held  to  be 
derived  as  an  incident  to  the  power  of  repairing  highways,  the 
court  expressed  the  opinion  that  the  common  council  were  not 
authorized  to  construct  sewers  for  the  mere  private  convenience 
or  benefit  of  particular  individuals ;  and  that  they  could  (under 
such  circumstances)  "  be  lawfully  made  only  when  the  commodi- 
ousness  of  the  highway  for  its  proper  purposes  and  its  safety  and 
the  healthfulness  of  the  vicinity  require  them."^ 


1  Boston  V.  Shaw,  1  Met.  (Mass.)  130, 
1840.  After  this  decision  tlie  legislature 
of  il/rt.s-s(a7i)(se«s passed  an  act  (Stat.  1841, 
eh.  cxv.  Gen.  Stats.  18G0,  p.  2.54,  sec.  4) 
giving  general  authority  to  cities  to  con- 
struct drains  or  common  sewers,  and  pro- 
viding "  that  every  person  wlio  enters  his 
particular  drain  into  the  main  drain  or 
common  sewer,  or  who,  by  more  remote 
means,  receives  a  benefit  thereby  for 
draining  his  cellar  or  land,  shall  pay  to 
the  city  or  town  his  proportional  part  of 
the  ciiarge  of  making  or  repairing  the 
same,"  etc.  A  by-law  apportioning  the 
assessment  for  building  a  drain  according 
to  the  value  of  the  lands  benefited,  inde- 
pendently of  improvements  thereon,  was 
held  valid;  and  the  "remote  benefit" 
spoken  of  by  the  statute  was  considered 
to  "  mean  the  increased  value  given  to 
vacant  and  luiimproved  lots  by  this  priv- 
ilcfje  of  letting  in  drains  from  them  in  case 
buildings  sliould  subsequently  be  erected. 
An  assessment  upon  the  proprietors  of 
land  so  situated  that  it  is,  or  may  be,  ben- 
efited by  the  sewer  is  just  and  equal," 
although  it  is  at  the  time  vacant  territory. 
The  proprietor  of  tlie  land  is  liable  to  be 
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charged,  "  although  he  never  actually 
uses  the  drain  ;  perhaps  not,  if  there  is  no 
prospect  of  the  possibility  of  benefit." 
But  it  does  not  invalidate  an  assessment 
that  the  greater  part  of  one  lot  assessed 
is  lower  than  the  bottom  of  the  sewer,  as 
it  might,  and  probably  would,  be  graded 
so  as  to  receive  as  much  benefit  as  other 
lots.  Downer  v.  Boston,  7  Cush.  (Mass.) 
277,1871.  s.  p.  and  affirming  the  valid- 
ity of  the  act  of  1841,  above  cited,  see 
Wright  V.  Boston,  9  Cush.  (Mas.s.)  233, 
1852,  and  note  reference  to  People,  etc.  v. 
Mayor,  etc.  of  Brooklyn,  6  Barb.  (N.  Y.) 
209,  which  was  overruled,  4  N.  Y.  410  ; 
Patton  V.  Springfield.  99  ^L^ss.  027. 

■^  Cone  V.  Hartford,  28  Conn.  303,  375. 
1859.  In  Hitchcock  ?•.  Galveston,  90  U.  S. 
341,  1877,  the  various  provisions  of  the 
charter  of  the  city  are  collated,  and  the  ef- 
fect of  them  stated  to  be  to  autliorize  the 
city  itself  to  construct  sidewalks  :  and 
though  tlie  cost  of  construction  is  to  be  de- 
frayed by  the  abutting  lot-owners,  the  city 
is  to  collect  from  them  the  cost,  and  in  case 
of  the  sale  of  any  lot  made  to  enforce  the 
collection,  the  city  is  to  pay  to  the  owner 
the  surplus  of  any  proceeds  of  sale  remain- 
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§  808.  (647)  If  there  be  no  special  constitutional  limitation,  the 
cost  of  making  sewers  for  the  public  convenience  may  be  directed 
by  the  legislature  to  be  paid  out  of  funds  provided  by  general 
taxation,  or  to  be  assessed  upon  the  abutters,  or  the  property 
specially  benefited.^ 

§  809.  The  legislation  in  this  country,  however,  as  to  the  mode 
of  making  assessments  to  pay  the  expense  of  constructing  sewers^ 
although  the  burden  is  usually  cast,  wholly  or  in  part,  on  the 
abutting  property,  is  various.  As  in  other  local  assessments,  so 
in  tlie  case  of  sewers,  the  correct  principle  is  that  the  assess- 
ment upon  each  parcel  of  contributing  property  shall  be  according 
to  the  special  benefits  which  the  particular  parcel  receives.  Bene- 
fit, actual  and  probable,  is  the  only  foundation  upon  which  an 
assessment  can  lawfuU}'^  rest.^ 

The  legislature  has,  within  legislative  limits,  a  discretion  in 
providing  the  mode  of  ascertaining  the  benefits ;  but  even  in  the 
absence  of  express  constitutional  restriction,  its  power  is  not 
unlimited.^     It  may  be,  and  usually  is,  by  a  separate  and  actual 


ing  after  payment  of  the  amount  due  to  it. 
The  resort  to  the  lot-owners  is  to  be  after 
the  work  lias  been  done,  after  the  ex- 
pense has  been  incurred,  and  it  is  to  be 
for  reimbursement  to  tlie  city. 

"  Laying  out  "  of  sewer  defined;  what 
property  liable  to  assessment  of  benefits  ; 
defence  to  assessment  because  sewer  is  a 
nuisance,  see  Cone  v.  Hartford,  supra. 

1  Supra,  sees.  752,  753,  754,  755; 
Stroud  u.  Pliiladelphia,  61  Pa.  St.  255; 
Philadelphia  v.  Try  on,  35  Pa.  St.  (11 
Casey)  401  ;  Williamsport  v.  Common- 
wealth, 84  Pa.  St.  487,  1877  ;  Hildreth  v. 
Lowell,  11  Gray  (Mass.),  345;  Wright  y. 
Boston,  9  Cush.  (Mass.)  2.33;  State  v. 
Jersey  City,  5  Dutcli.  (N.  J.)  441  ;  State 
V.  Jersey  City,  41  N.  J.  L.  489  (see  State 
w.  Elizabeth,  40  N.  J.  L.  274)  ;  Cone  v. 
Hartford,  28  Conn.  303-374.  An  arbi- 
trary rule  apportioning  cost  according  to 
frontage  alone,  disapproved.  Ciapp  j;. 
Hartford,  35  Conn.  66;  State  v.  Hudson, 
5  Dutch.  (N.J.)  104,  1800.  A  municipal 
corporation  authorized  to  construct  sew- 
ers cannot  be  restrained  from  the  removal 
of  a  street  railway  from  the  street  if  that 
is  necessary.  Kirby  v.  Citizens'  Railroad, 
48  Md.  168. 


2  Wright  V.  Boston,  9  Cush.  (Mass.) 
233,  241,  per  Shaw,  C.  J. ;  Washington 
Ave.,  in  re,  69  Pa.  St.  360;  s.  c.  9  Am. 
Rep.  255;  Seeley  v.  Pittsburgh,  82  Pa. 
St.  360,  1877;  s.  c.  22  Am.  Rep.  760; 
Paterson  v.  Society,  etc.,  24  N.  J.  Law, 
385;  Tide  Water  Co.  v.  Coster,  18  N.  J. 
Eq.  519;  State  v.  Newark,  8  Vroom  (37 
N.  J.  Law),  415,  1875  ;  s.  c.  18  Am.  Rep. 
729.  This  is  the  leading  case  on  the  sub- 
ject in  New  Jersey,  the  Court  of  Errors 
and  Appeals  having  reversed  the  judg- 
ment of  the  Supreme  Court  in  the  s.  c. 
reported  in  6  Vroom  (35  N.  J.  Law),  168. 
The  opinion  of  Beasley,  C.  J.,  is  marked 
with  his  accustomed  force  and  clearness. 
Thomas  v.  Gain,  35  Mich.  155,  I876  ;  s.  c. 
24  Am.  Rep.  5.35.  In  tlie  opinion  of 
Cooley,  C.  J.,  in  this  case,  will  be  found  a 
most  satisfactory  discussion  of  the  proper 
method  of  levying  assessments  for  sewers. 

8  Per  Cooley,  C.  J.,  in  Thomas  v.  Gain, 
supra.  The  act  should  provide  for  notice 
or  means  of  knowledge  at  some  stage  of 
the  proceeding  before  the  charge  is  final- 
ly established.  Thomas  v.  Gain,  supra, 
and  cases  cited. 


§  810.]         MUNICIPAL  TAXATION   AND   LOCAL   ASSESSMENTS.  805 

estimate  of  special  benefits.^  But  where  the  lots  in  a  town  or  city 
are  small,  of  the  same  depth,  and  similarly  situated,  an  assess- 
ment, under  the  conditions  mentioned  in  a  previous  section,  may 
be  authorized  on  the  basis  of /rowf ar/e,  2  which  is  a  convenient 
substitute  for  an  actual  estimate ;  but  this  mode  cannot  be  au- 
thorized where  it  must  inevitably  operate  with  manifest  inequal- 
ity, as  will  usually  be  the  case  with  rural  or  suburban  property, 
or  where  from  the  circumstances  it  is  clear  that  it  is  legally 
impossible  that  an  apportionment  of  the  cost  on  this  basis  can  be 
just  or  equal,  or  approximately  so,  and  where  injustice  must 
certainly  result  from  its  adoption.-^  The  same  general  principle 
applies  to  an  assessment  upon  the  basis  oi  superficial  area;  and, 
therefore,  where  an  assessment  in  this  mode  was  authorized  to  be 
made,  and  was  made  equally  upon  lands  remote  from  the  sewer 
and  only  slightly  benefited,  with  no  provision  securing  the  right  to 
connect  with  it,  and  upon  lots  fronting  on  the  sewer  and  greatly 
benefited,  —  the  court  considered  the  mode  so  arbitrary,  so  certain 
to  work  injustice,  so  flagrantly  opposed  to  the  principle  of  contri- 
bution in  proportion  to  benefits,  as  to  be  unconstitutional.* 

§  810.  (G48)  Power  to  a  municipal  corporation  to  maJce  heal 
improvements,  though  the  expense  be  directed  in  the  constituent 
act  to  be  assessed  upon  the  property  benefited,  gives  the  corpora- 
tion, in  the  absence  of  provisions  evincing  a  different  legislative 
interest,  the  implied  power  to  make  general  contracts  therefor.^ 

1  Reeves  v.  "Wood  Co.,  8  Oliio  St.  3.j3  ;  to    the     author  that  the  frontage  rule 

Thomas  v.  Gain,  supra,  citing  many  ca.ses  whenever  admissible   is  better    adapted 

to  this  point ;  Seeley  v.  Pittsburgh,  supra,  to  sidewalks  and  sewers  than  to  paving 

In   England,  assessments   for  sewers  and  grading, 
are  generally  laid  in  proportion  to  bene-  •*  Seeley  v.  Pittsburgh,  supra ;  Thomas 

fits,  estimated  according   to  the  yearly  v.  Gain,  supra. 
value  of  the  lands  in  the  sewer  district.  *  Thomas  v.  Gain,  supra. 

Per  Cooley,  C.  J.,  in  Thomas  v.  Gain,  su-  5  Gumming     v.   Mayor  of  Brooklyn, 

pra,  where  the  English  cases  on  the  point  etc.,  11  Paige  (N.  Y.),  596,  1845 ;  ALiyer 

are  cited.    An  assessment  by  the  value  of  i-.  Mayor,  etc.  of  New  York,  63  N.  Y., 

the  land,  exclusive  of  buildings,  was  sus-  455,459,  1875;    Lates  v.  Briggs,  64   N. 

tained  in  Brewer  v.  Springfield,  97  Mass.  Y.  404,  1876. 
152.  A  power  vesteddn  the  city  authorities 

■2  Warren  t'.  Grand  Haven,  30  Mich,  to  provide  by  "  general  ordinance "  for 

24  ;  Iloyt  v.  East  Saginaw,  19  Mich.  30  ;  the  grading  and  paving  of  streets,  with- 

s.  c.  2  Am.  Rep.  76;  Seeley  i'.  Pittsburgh,  out  passing  a  special  ordinance  in  the 

supra;  Lipps  i\  Philadelphia,  38  Pa.  St.  particularcase,  does  not  empower  them  to 

503  ;  Washington  Ave.  Case,  supra.    Con-  grade  and  pave  any  street  or  part  there- 

tra,    Clapp   v.   Hartford,   35    Conn.   66 ;  of,  for  the  public  convenience  generally, 

State  V.  Newark,  sK/j/a.     It  would  seem  or  for  the  benefit  of  the  whole  city,  with- 
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But  as  to  agreements  made  between  the  corporation  and  a  con- 
tractor to  do  the  work,  the  abutters  or  property-owners  on  whom 
the  expense  falls  are  not  parties,  but  are  brought  into  direct  rela- 
tion with  the  proceeding  for  the  local  improvement  for  the  first 
time  when  the  assessment  is  made.  The  assessment  is  a  tax 
levied  by  the  corporation  upon  property  to  defray  the  expense  of 
the  improvement,  and  the  suit  to  collect  it  (though  brought  by 
the  contractor  under  authority  given  for  that  purpose)  is  not 
the  subject  of  set-off  or  counter-claim.^  But  although  the  property- 
owners  are  not  privies  or  parties  to  such  contracts,  yet,  to  a 
certain  extent  and  in  a  substantial  sense,  the  municipality  is 
their  agent ;  and  since  the  burden  to  pay  rests  upon  them,  they 
have  a  right  to  insist  on  a  faithful  performance  of  the  contract, 
and  the  corporate  authorities  cannot  dispense  with  such  per- 
formance.^ 

§  811.  (649)  To  entitle  a  municipal  corporation  to  recover  from 
the  abutter  the  expense  of  constructing  a  sidewalk,  or  other  local 
improvement,  it  must  comply  witli  all  conditions  precedent,  whether 
prescribed  by  charter  or  ordinance.^     Therefore,  if  the  order  of 


out  any  motive  or  purpose  of  special 
benefit  to  property  in  the  immediate  lo- 
cality, and  to  assess  the  cost  of  the  work 
upon  the  owners  of  sucli  property.  Burns 
V.  Baltimore,  48  Md.  198. 

1  Himmelman  v.  Spanagel,  39  Cal. 
389 ;  Same  v.  Cofran,  36  Cal.  411 ;  Meuser 
V.  Risdon,  Ih.  239;  Emery  v.  Gas  Co.,  28 
lb.  345.  See  Lohrun  v.  Eyerman,  5  Mo. 
App.  481.  But  a  defence  good  against 
the  city  is  good  against  the  contractor. 
St.  Louis  i;.  Clemens,  36  Mo.  469,  1856. 
Coverture  is  no  reason  why  real  estate 
belonging  to  a  person  under  such  dis- 
ability should  not  be  assessed  for  its  share 
of  the  cost  of  a  street  improvement.  Ball 
17.  Balfe,  41  Ind.  221,  1872;  ante,  sees. 
459,  4G6,  476,  480 ;  post.  sec.  812. 

2  Bond  V.  Newark,  19  N.  J.  Eq.  376, 
18G9  ;  Liebstein  v.  Newark,  9  C.  E.  Green 
(24  N.  J.  Eq.),  290;  Schamm  v.  Seymour, 
9  Ih.  (24  N.  J.  Eq.)  371;  Lake  v.  Wil- 
liamsburg. 4  Denio  (N.  Y.),  523;  St. 
Louis  I'.  Clemens,  30  Mo.  407 ;  Saxton  v. 
Beach,  .50  Mo.  488,  1872  ;  but  see  Murray 
V.  Tucker,  10  Bush  (Ky.),  240,  1874.  As 
to  the  liability  of  the  municipal  corpora- 


tion to  the  contractor,  see  chapter  on  Con- 
tracts, atite,  sec.  480. 

"*  Lowell  V.  Wentworth,  6  Cush.  (Mass.) 
221,  involving  validity  of  notice  of  assess- 
ment ;  Same  v.  French,  lb.  223 ;  Finnell 
V.  Kates,  19  Oliio  St.  405;  Doratliy  v. 
Chicago,  53  III.  79 ;  Wilson  v.  Poole,  33 
Ind.  443 ;  Himmelman  v.  Byrne,  41  Cal. 
600;  Hewes  v.  Reis.  40  Cal.  255,  1870. 
Construction  of  charter  as  to  "  tempo- 
rary "  or  "  permanent "  sidewalks,  and  as 
to  what  constitutes  an  "  acceptance " 
thereof  by  the  city.  Lowell  v.  Wheelock, 
11  Cush.  ( Mass.)  391,  1852.  If  the  charter 
provides  that  sidewalks  may  be  con- 
structed by  the  city  "  at  the  expense  of 
the  lot-owner,"  and  points  out  no  specific 
remedy,  a  civil  action  lies  to  recover  the 
amount.  Lowell  v.  Wyman,  12  Cush. 
(Mass.)  273-270,  1853.  "The  power  of 
charging  the  expense  of  sidewalks  on  the 
owners  of  the  adjoining  land  is  a  high 
power,  and  is  not  to  be  extended  by  con- 
struction." Per  Melcalf,  J.,  in  Lowell  v. 
French,  6  Cush.  (Mass.)  223,  224.  Puk 
lie  schools,  in  re,  N.  Y.  1872. 
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the  city  council  requires  the  sidewalk  to  be  built  on  the  side  of  a 
certain  street,  the  city  cannot  recover  of  the  lot-owner  an  assess- 
ment for  building  a  sidewalk  several  feet  from  the  side  of  such 
street.^  And  where  tlie  ordinances  of  the  city  provide  that  side- 
walks shall  be  constructed  of  such  materials  as  the  city  council 
may  order,  the  city  cannot  recover  an  assessment  unless  the 
council  has  prescribed  the  kind  of  material  out  of  which  it  should 
be  built.2 

§  812.  (G50)  In  Missouri,  in  actions  to  recover  the  amount 
charged  against  a  lot  for  local  imjjrovements  in  front  thereof  the 
liberal  doctrine  is  adopted,  that  a  substantial  compliance  with  the 
law  is  sufficient,  and  it  is  not  necessary  for  the  city  to  prove  a 
strict  compliance  with  directory  ordinances  on  the  subject,  but 
the  lot-owner  or  defendant  may  show  a  neglect  of  duty  by  the 
authorities,  and  if  he  was  injured  thereby  it  will  constitute  a 
defence.  If  the  work  has  been  done  in  a  manner  satisfactory  to 
the  corporation,  and  has  been  accepted  by  it,  a  prima  facie  case 
is  made  out."^ 

§  813.  (651)  Tlie  legislature  may  provide  for  a  summary  col- 
lection of  taxes  and  assessments,  and  declare  what  shall  make  a 


1  Lowell  ;•.  Wheelock,  11  Cush.  (Mass.) 
391,  1853.  The  owner  of  a  corner  lot, 
who  had  applied  to  the  city  council  for 
tlie  use  of  water,  and  paid  for  the  pipe 
laid  along  one  front  of  his  property,  was 
held  not  to  be  liable  for  the  cost  of  pipe 
afterwards  laid  without  his  consent  along 
the  other  front.  Baker  v.  Gartside,  86 
Pa.  St.  498.  That  no  authority  exists  for 
the  payment,  out  of  tiie  general  revenues, 
of  judgments  against  a  city  for  work  per- 
formed in  the  improvement  of  streets 
does  not  release  tiie  city  from  liability 
therefor.  Slusser  v.  Burlington,  42  Iowa, 
378,  1870. 

2  Lowell  V.  Wheelock,  supra.  Tlie 
order  sliould  appear  on  the  journal  of  their 
official  proceedings.  lb.  Ante,  sees.  96, 
779.  The  provision  of  a  city  charter, 
making  the  abutting  lot-owners  liable  for 
a  street  improvement,  being  in  derogation 
of  the  common  law,  must  be  construed 
most  strictly  against  the  municipality. 
The  council  is  tlie  agent  of  the  law  in 
contracting  for  an  improvemeiit  so  as  to 
make   the   cost   a  cliarge  on  a  lot.     No 


liability  attaches  until  the  work  to  be 
done  is  ascertained  and  prescribed  in  the 
ordinance  and  contract.  Henderson  r. 
Lambert,  14  Bush  (Ky.),  24.  Such  abut- 
ting lot-owners  were  held  not  to  be  where 
only  a  part  of  the  work  contracted  for  had 
been  completed  by  the  contractor,  and 
accepted  and  paid  for  by  the  city  council. 
lb. 

3  Risley  i-.  St.  Louis,  34  Mo.  404, 
1864 ;  St.  Joseph  v.  Anthony,  30  Mo. 
537,  1860 ;  St.  Louis  v.  De  Noue,  44  Mn. 
136  ;  St.  Louis  i'.  Clemens,  36  Mo.  4()7 ; 
Neenan  v.  Smith,  60  Mo.  202,  1875; 
Adams  v.  Lindell,  6  Mo.  App.  107.  Li 
an  action  to  recover  local  assessments, 
in  the  absence  of  proof  of  fraud,  the  <ii  - 
cpptance  bi/  the  corporation  of  work  it  was 
authorized  to  contract  for  is  prima  facie 
evidence  against  the  defendant,  so  far  as 
relates  to  its  completion  and  the  manner 
in  which  it  was  done.  Municipality  v. 
Guillotte,'14  La.  An.  297,  1859;  Murray 
V.  Tucker,  10  Bush  (Ky.),  240,  1874; 
ante,  sees.  4(34,  465. 
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prima  facie  case.^  For  the  payment  of  street  improvements,  it 
was  provided  by  statute  that  the  city  engineer  should  make  an 
estimate,  which,  when  the  council  directed  it  to  be  paid,  became 
an  assessment  upon  the  particular  lot  or  property  to  which  it  was 
chargeable.  It  was  further  provided  that  if  it  should  appear  to 
the  council  by  affidavit  that  such  assessment  was  not  paid,  the 
council  should  provide  for  its  collection  by  precept  issued  by  the 
mayor  and  clerk.  It  was  contended  that  this  statute  was  uncon- 
stitutional, because  it  deprived  a  party  of  rights  without  a  judicial 
liearing,  and  because  it  invested  the  council  with  judicial  power. 
But  the  court  held  that  inasmuch  as  the  party  had  the  right  by 
appeal  to  transfer  his  cause  to  a  judicial  tribunal,  the  objection 
to  the  statute  was  not  well  taken,  and  that  the  issue  of  the  pre- 
cept was  a  ministerial  and  not  a  judicial  act.^ 

§  814.  (652)  The  original  assessment  for  a  local  improvement 
proving  insufficient,  the  legislature  may  constitutionally  authorize 
a  reassessment  and  make  it  operate  upon  the  propert}'  benefited, 
that  is,  upon  all  that  was  originally  liable  to  contribute ;  and 
such  a  law  is  valid,  even  against  a  person  purchasing  interme- 
diate the  assessment  and  reassessment.  Vested  rights  are  not 
thereby  impaired.^     But  where  the  constitution  of  the  state  con- 

1  St.  Louis  V.  Coons,  37  Mo.  44,  1865 ;  79  and  notes.  Legislative  powers  af- 
Riley  v.  St.  Joseph,  07  Mo.  49L  As  to  firmed.  State  v.  Newark,  34  N.  J.  L.  236; 
power  to  validate  past  assessments.  Emporia  v.  Bates,  16  Kan.  495,  1876; 
Lennon  v.  New  York,  55  N.  Y.  361,  365,  Howell  i'.  Buffalo,  37  N.  Y.  267.  See  State 
1874 ;  Hyde,  in  re,  15  Hun,  477  ;  Mead,  m  v.  Plainfield,9  Vroom  (38N.  J.  L.),  95,  and 
re,  74  N.  Y.  216.  As  to  what  defects  will  Edwards  v.  Jersey  City,  40  N.  J.  L.  176. 
vitiate  the  warrant  to  collect  assessment,  Power  of  legislature  to  change  mode  of  as- 
eee  Butler  v.   Nevin,  88  111.  675.  sessments  as   to  uncompleted    local  im- 

2  Flournoy  v.  Jeffersonville,  17  Ind.  provements.  Hines  v.  Leavenworth,  3 
109,  1861 ;  76.  175  ;   ante,  sec.  465.  Kan.  186, 1865.   It  is  essential  to  the  valid- 

3  Butler  V.  Toledo,  5  Ohio  St.  225, 1855 ;  ity  of  a  reassessment  for  a  local  improve- 

People  V.  Rochester,  5  Lans.  (N.  Y.)  142;  ment  that  all  the  money  collected  under 

Van  Antwerp,  in  re,  56  N.  Y.  261 ;  Brown  it  shall  have  been  substantial/i/  expended 

r.  Mayor,  etc.  of  New  York,  63  N.  Y.  239,  in  the  authorized  improvement.     Butler 

1875 ;  Howellf.  Buffalo,  37  N.Y.  267;  Peo-  v.   Toledo,  5  Ohio   St.  22-5,  1855.     Void 

pie   r.  McDonald,   69  N.    Y.  302,  1877;  assessment    does    not    preclude   a    sub- 

Whitely  v.  Lansing,  27  Mich.  131,  1873;  sequent   valid  one.     Himmelman   v.  Co- 

Breevort  v.  Detroit,  24  Mich.  322,  1872;  fran,  36  Cal.  411,  1808  ;  Breevort  v.  f)e- 

Dill   V.  Roberts,   30  Wis.   178 ;   Mills   v.  troit,  24  Mich.  322,  1872.     Further,  as  to 

Charleton,  29  Wis.  400, 1872  ;  s.  c.  9Am.  new   or  reas-sessment,  Overing  v.  Foote, 

Rep.  578;  Dean  i'.  Borchenius,  30  Wis.  65  N.  Y.  203,  1875;  People  i".  Brooklyn, 

236,   where   the    extent    of   the  legisla-  71  N.  Y.  495,  1877 ;  Chicago  j\  Ward,  36 

tive  power  is  discussed.    Schenley  y.  Com-  111.   9;  Gurner  v.  Chicago,  40   111.   165; 

monwealth,  36  Pa.  St.,  29,  1859;  Meuser  Beygch  v.  Chicago,  Supreme  Court  Illi- 

V.  Risdon,   86   Cal.  239 ;  ante,   sees.   77-  nois,  September,  1871 ;  4  Chicago  Legal 
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tains  a  special  provision  that  "  no  law  refroapeetive  in  its  operation 
sliall  be  passed,"  this  precludes  the  legishiture  from  conipellinir 
property  owners,  by  force  of  a  subsequent  act,  to  pay  for  local 
improvement  made  under  a  void  ordinance.^  A  reassessment 
under  legislative  authority  may  be  made,  notwithstanding  a  final 
decree  of  a  court  enjoining  the  municipal  authorities  from  collect- 
iuii  the  first  or  original  assessment.^ 

§  815.  (653)  Mode  of  Collection.  —  If  the  charter  gives  to  a 
municipal  corporation  a  specific  and  complete  remedy  for  tlie 
collection  of  taxes,  as  by  a  distress  and  sale  of  property,  this  will 
ordinarily  be  regarded  as  excluding  by  implication  the  right  to 
resort  to  any  other  mode  of  enforcing  the  tax  ;  but  where  the 
power  to  levy  the  tax  is  plainly  given,  the  right  to  collect  ht/  suit 
should  not  be  taken  to  be  impliedly  denied,  unless  the  intention 
of  the  legislature,  that  the  special  mode  prescribed  should  be  the 
onli/  mode,  appears  with  reasonable  certainty.  If  the  specific 
remedy  is  full  and  adequate,  such  an  intention  on  the  part  of  the 


News,  121.  See,  also,  Chicago  v.  People, 
66  111.  327, 1870.  Power  of  city  authorities 
to  valitliite  procfedinf;;s  invalid  in  the  first 
instance,  denied.  Meuser  r.  Risdon,  30 
Cal.  239;  Municipality  y.  Botts,  8  Kob. 
La.  198.  Work  was  begun  under  a  de- 
fective ordinance ;  a  curative  ordinance 
was  passed,  and  all  the  work  was  done 
in  accordance  therewith,  and  the  action 
of  the  city  was  sustained.  St.  Louis  v. 
Schoeneniann,  52  Mo.  348,  1873. 

1  St.  Louis  V.  Clemens,  62  Mo.  133, 
1873  ;  accordingly  tiie  court  held  the  act 
authorizing  the  city  to  reassess  the  prop- 
erty benefited  for  the  suras  due  to  be 
void,  and  distinguislicd  the  case  from 
Howell  I'.  Buffalo  and  Schcnley  v.  Coni- 
monwealtli,  supra.  The  case  is  perhaps 
more  instructive  as  showing  how  an  ill- 
considered  constitutional  provision  be- 
comes in  its  practical  operation  the 
means  of  producing  the  very  injustice  it 
was  designed  to  prevent. 

2  State  v.  Newark,  34  N.  J.  L.  236, 
followed  and  approved  in  Emporia  i". 
Bates,  16  Kan.  496 ;  Mills  r.  Charlton, 
2!)  Wis.  400,  1872,  1.  Tlie  rationale  of  the 
holding  is  thus  expounded  in  Tiie  State  v. 
Newark,  supra :  — 

"  The  contention  is,  that  tliis  court 
having  in  1863  set  aside  the  assessment 


made  against  the  prosecutor  for  the  im- 
provement in  question,  the  judgment 
then  pronounced  cannot  be  nullified  or 
rendered  inoperative  by  act  of  the  legis- 
lature. The  legal  proposition  is  undoubt- 
edly correct.  The  judgment  of  a  court 
of  competent  jurisdiction  cannot  be  re- 
versed, avoided,  or  set  aside  by  tlie  legis- 
lative power.  The  question  here  is, 
whether  the  act  of  1868  properly  consid- 
ered has  the  effect  ascribed  to  it.  It 
must  be  borne  in  mind  that  the  act  does 
not  revive  or  attempt  to  render  valid  the 
assessment  whicli  this  court  has  declared 
illegal  and  set  aside ;  it  simply  orders  a 
new  and  independent  assessment  be  made 
to  collect  moneys  which  the  city  had  ex- 
pended for  the  benefit  of  the  prosecutor 
and  others.  It  leaves  the  judgment  of 
the  court  upon  the  first  assessment  un- 
touched. Its  effect  is  not  to  nullify  the 
judgment  of  this  court,  but  to  reimburse 
the  city,  by  means  of  a  subsequent  assess- 
ment, for  moneys  expended  in  improving 
a  street."  State  v.  Newark,  .34  N.  J.  L.  36. 
An  act  validating  a  void  assessment  for 
street  improvement  was  held  to  valiilate 
it  only  from  passage  of  the  act.  Reis  v. 
Graff,  61  Cal.  86 ;  San  Francisco  v. 
O'Neill,  61  Cal.  91 ;  San  Fraucisco  v.  Kins- 
man, 61  Cal.  92. 
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law-maker  would  be  more  readily  deduced  than  it  would  under 
other  circumstances.^ 

§  81G.  (654)    On  the  principle  that  the  specific  statute  mode  of 
collection  must  be  pursued,  it  was  held,  in  another  case,  where 


1  Camden  v.  Allen,  2  Dutch.  (N.  J.) 
3D8.  1857,  citing  Piurce  v.  Boston,  3  Met. 
(Mass.)  520,  distinguishing  Ohio  v.  Ilib- 
hard,  3  Ohio,  63;  Ohio  v.  Gazley,  5  Oiiio, 
14 ;  and  holding  that  a  tax  is  not  a  debt 
or  in  tlie  nature  of  a  debt,  nor  liable 
to  set-off;  2  Dutch.  398,  per  Green,  C.J. 
s.  p.,  denying  that  taxes  arc  debts,  for 
whicli,  without  a  statute  authority,  actions 
may  be  maintained,  see  Pierce  v.  Boston, 
supra  ;  Shaw  l\  Pickett,  2(3  Vt.  480,  cited 
with  approval  by  Chase,  C.  J.,  in  Lane 
County  V.  Oregon,  7  Wall.  71,  80, 1868, 
an/uewlo ;  Allen  v.  Galveston,  51  Tex. 
302  ;  see  Butler  v.  Nevin,  88  111.  575, 1878 ; 
Crayoraft  v.  Selvage,  10  Bush  (Ky.),  696, 
1874 ;  New  Orleans  v.  Davidson,  30  La. 
An.  541;  New  Orleans  v.  Hill,  30  La. 
An.  554.  In  City  of  Dubuque  v.  111. 
Central  llailroad  Co.,  39  Iowa,  56,  74,  the 
text,  sec.  815  (653),  is  quoted  with  ap- 
proval, and  numerous  cases  are  cited  by 
the  learned  judge,  including  The  Dollar 
Savings  Bank  v.  United  States,  19  Wall. 
277.  "The  cases  cited,"  says  Beck,  J., 
"it  is  believed,  fully  recognize  the  rule 
that  actions  at  law  may  be  maintained  to 
recover  taxes,  though  special  remedies 
be  provided  therefor,"  unless,  it  should  be 
added,  the  special  mode  appears  to  have 
been  the  onfy  mode  intended,  s.  p.  City 
of  Burlington  v.  B.  &  M.  Railroad,  41 
Iowa,  134,  1875,  which  also  holds  that  an 
action  by  a  municipality  to  recover  taxes 
as  debts  are  icilhin  the  statute  of  limitations 
of  the  state,  and  is  barred  by  the  lapse  of 
the  statutory  period  after  the  statutory 
period. 

Further,  as  to  personal  liabiliti/  of 
tax-payer  to  an  action  for  the  taxes,  see 
Oakland  v.  Whipple,  39  Cal.  112  ;  People 
V.  Seymour,  16  Ih.  332;  Guerin  r.  lleese, 
33  lb.  292;  Litchfield  v.  Vernon,  41  N.  Y. 
123,  1869 ;  St.  Louis  v.  Clemens,  36  Mo. 
467 ;  St.  Louis  i;.  De  None,  44  Mo.  136. 
In  the  recent  case  of  Neenan  v.  Smith,  50 
Mo.  525,  1872,  the  case  of  St.  Louis  v. 
Clemens,  36  Mo.  467,  was  overruled  as  to 
the  right  under  the  charter  to  a  judgment 


and  general  execution,  B//ss,  J.,  doubting 
the  power  of  the  legislature  to  make  local 
assessments  a  personal  charge  upon  the 
owner.  Voorhies,  J.,  denied  the  power  in 
St.  Louis  V.  Allen,  53  Mo.  44,  1873,  where 
the  question  is  fully  discussed.  Prescribed 
mode  of  collection  of  an  assessment  must 
be  pursued.  Mix  ;•.  Ross,  57  111.  121, 
1870.  In  the  case  of  Taylor  v.  Palmer, 
31  Cal.  240,  1806,  the  majority  of  the 
court  held,  against  a  learned  and  strong 
dissent,  that  it  was  not  within  the  power 
of  the  legislature,  under  the  constitution, 
to  make  an  assessment  for  street  improve- 
ments a  personal  charge  against  the  own- 
er for  whatever  sum  may  remain  after  a 
lion  on  the  lot  has  been  enforced.  In  the 
learned  and  strong  dissenting  opinion  of 
Sawyer,  J.,  lb.  606,  the  legislative  practice 
and  the  decisions  in  other  states  are  ex- 
tensively referred  to,  and  the  authority  of 
the  legislature  to  make  an  assessment  a 
personal  charge  earnestly  and  ably  main- 
tained. Contractor  not  entitled  to  a  per- 
sonal judgment  against  the  lot-owners. 
Randolph  i'.  Bayne,  44  Cal.  366,  1872  ;  su- 
pra, sec.  803  et  seg. ;  post,  sec.  821,  n. 

On  the  princijTle  that  where  a  statute 
creates  a  liability  which  did  not  before 
exist,  and  gives  a  special  remedy  to  en- 
force it,  tliat  remedy,  and  not  a  common 
law  action  must  he  pursued,  it  was  held 
that  street  assessments  must  be  collected 
in  the  manner  provided  by  the  charter 
or  constituent  act  of  the  corporation. 
Flournoy  v.  JcfEersonville,  17  Ind.  1G9, 
1861  ;  lb.  318.  Precept  must  be  duly 
signed  by  the  proper  officer.  Jefferson- 
ville  V.  Patterson,  32  Ind.  140.  It  was 
held  by  a  divided  court  (ten  senators  to 
eight)  that  a  county  could  not  maintain  a 
bill  in  equity,  in  the  nature  of  a  creditor's 
bill,  to  enforce  the  payment  of  county 
taxes,  where  the  warrant  for  the  taxes 
was  returned  no  property  whereon  to  levy. 
Court  of  Errors,  Durant  v.  Supervisors, 
26  Wend.  (N.  Y.)  66,  1841,  reversing 
decree  of  chancellor  and  vice-chancellor. 
Post,  sees.  906  -  924  ;    infra,  sec.  822. 
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tlie  legislature  had  provided  tliat  a  tax  upon  free  persons  of  color 
removing  to  a  city  should  be  collected  by  hiring  them  out,  that  an 
ordinance  which  authorized  such  persons  to  be  imprisoned  for  the 
non-[)a3'ment  of  the  tax  was  void.^  So  wliere  the  organic  law  of 
a  town  gave  it  power  "  to  levy  and  collect  taxes,"  and  also  pro- 
vided, in  another  section,  that  '•  it  any  person  fail  to  pay  any  tax 
levied  on  his  property,  the  town  collector  may  recover  the  same 
l)y  civil  action  in  the  name  of  the  corporation,"  it  was  held  that 
the  payment  of  taxes  must  be  enforced  by  suit,  and  that  it  was 
not  competent  for  the  corporation  to  pass  an  ordinance  providing 
for  their  collection,  by  seizure  and  sale,  before  judgment,  since 
the  mode  of  collection  specified  in  the  statute  excluded  all  other 
modes.2 

§  817.  (655)  The  authorities,  however,  are  not  uniform,  and 
in  some  of  the  states  the  view  is  taken  that  a  tax  legally  levied 
and  assessed  by  a  municipal  corporation  pursuant  to  its  charter 
creates  a  legal  obligation  to  pay  such  tax,  and  that  the  city  can 
recover  it  in  an  action  of  assujnpsit,  and  this  although  there  may 
be  a  summary  mode  of  recovery  provided  for  in  the  ordinance.^ 


1  Cooper  V.  Savannah,  4  Ga.  68,  1848. 

-  Alexander  v.  lielber,  35  Mo.  334, 
18G4  ;  ante,  sec.  3.30. 

3  Diirran  V.  Baltimore,  1  Gill  &  J. 
(M(l.)  4<j;t;  Mayor,  etc.  r.  Howard,  6  liar. 
&  J.  (Md.)  383;  Gordon  v.  Baltimore,  5 
Gill.  (Md.)  236,  243;  ICschbach  r.  Pitts,  6 
Md.  71,  18j4.  In  Dugan  v.  Baltimore, 
sit/ira,  Buchanan,  C.  J.,  delivering  the 
opinion  of  the  court,  said :  "  In  the 
Mayor,  etc.  v.  Howard,  6  Har.  &  J. 
883,  it  was  decided  by  this  court,  in 
relation  to  the  tenth  section  of  the  act 
of  incorporation,  that  the  giving  a  rem- 
edy by  distress  or  action  of  debt  was 
cumulative  only,  and  did  not  take  away 
the  action  arising  by  implication,  or  the 
legal  obligations  to  pay  a  claim  created 
by  law.  The  ta.x  for  which  this  suit  is 
brought  was  imposed  by  virtue  of  that 
act,  the  imjjosition  and  assessment  of 
which  created  the  legal  obligation  to  pay, 
on  which  the  law  raised  an  assumi>sit,  in- 
dependent of  the  notice  required  by  the 
fifth  section  of  the  ordinance,  as  a  founda- 
tion for  a  summary  mode  of  recovery, 
and  unaffected  by  the  omission  of  the  col- 


lector to  do  his  duty,  which  omission, 
though  it  caused  the  loss  of  the  right  to 
collect  the  tax  by  distress  and  sale  of  the 
goods,  loft  the  right  to  recover  on  the 
original  implied  assumpsit  unimpaired, — 
an  assumjisit  raised  by  the  law  on  the  impo- 
sition and  assessment  of  tlic  tax,  and  not 
to  arise  on  the  delivery  by  the  collector 
of  an  account  of  the  assessment  and  tax." 
s.  p.  State  V.  Southern  Steamship  Co.,  13 
La.  An.  407, 1858;  Dunlap  v.  County,  15 
111.  9 ;  Uyan  v.  County,  14  111.  83  ;  Gene- 
va V.  Cole,  Gl  111.  307,  1871;  Mayor  v. 
McKee,  2  Yerg.  (Tenn.)  167. 

Mode  of  collection.  Bond  v.  Hiestand, 
20  La.  An.  1.30  ;  Louisville  v.  Bank,  3 
Met.  (Ky.)  148;  New  Orleans  v.  Graihle, 
9  La.  An.  5(!1 ;  Baltimore  v.  Chase,  2 
Gill  &  J.  (Md.)  37(i ;  sujira,  sees.  811,  note, 
816,  note  ;  Mix  i'.  Ross,  57  111.  121,  1870. 

In  loira,  the  liability  for  a  duly  au- 
thorized tax,  lawfully  levied,  is  a  debt. 
The  City  of  I)ul)uqiie  v.  The  111.  Cen. 
Railroad  Co.,  30  Iowa,  5(),  1874.  An  ac- 
tion at  law  can  be  maintained  by  a  city 
for  the  recovery  of  municipal  taxes  upon 
the  i)roperty  of  a  railroad,  notwithstand- 
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In  Minnesota^  where  the  same  statute  which  granted  to  a  city  the 
power  to  impose  a  poll  tax  specified  a  mode  for  collecting  the 
tax,  this  express  grant  of  a  specific  remedy  was  held  to  preclude 
by  implication  the  right  to  collect  by  an  action,  and  this  although 
the  statutory  remedy  was  admitted  to  be  inadequate  and  imprac- 
ticable.^ 

§  818.  (656)  If  the  charter  gives  the  power  to  impose  taxes, 
but  is  silent  respecting  the  method  for  their  recovery^  the  corpora- 
tion may  enforce  them,  or  provide  by  ordinance  for  their  enforce- 
ment by  due  course  of  judicial  proceedings.  In  such  a  case,  the 
authority  to  collect  by  suit  is  clearly  implied,  being  necessary  in 
order  to  make  the  power  to  tax  available.^  The  well-known  rule 
is,  that  where  a  statute  creates  a  right,  and  gives  no  remedy,  the 
party  may  resort  to  the  usual  remedy  applicable  to  such  a  case. 
But  the  power  to  levy  and  collect  a  tax,  whether  general  or  special, 
does  not  carry  with  it  the  authority  to  collect  hi/  distress  or  sale 
of  property/,  or  in  any  way  more  summary  than  by  resort  to  legal 
proceedings.  The  principle  of  common  law  is  clear,  as  we  have 
already  seen,^  that  municipal  corporations  cannot  make  a  by-law 
(unless  the  power  be  plainly  and  directly  conferred)  to  enforce 
the  payment  of  fines  by  distress,  sale,  or  forfeiture  of  the  goods 
of  the  party  who  may  have  omitted  to  discharge  his  legal  dues, 
and  the  same  doctrine  extends  to  taxes,  when  they  are  treated  as 
debts.  Municipal  power  to  collect  by  distress  and  sale  cannot  be 
implied  because  the  state  collects  its  taxes  in  this  manner.  It 
must  be  given,  if  not  in  express  terms,  yet  by  the  clearest  and 
most  indubitable  implication.*     Therefore,  the  power  to  sell  for 

ing  the  lej^islature  may  have  provided  a  352,  1796 ;  Merriam  v.  Moody,  25  Iowa, 

special  remedy  tlierefor.     Following  the  163,    1868;     Mayor   v.    Howard,   6  Har. 

City  of  Dulmque  v.  The  111.  Cent.  Rail-  &  J.    (Md.)   383;    Dugan   v.   Mayor,    1 

road  Co.,  30  Iowa,  56  ;  The  City  of  Bur-  Gill  &  J.  (Md.)  499;    Annapolis  v.  Har- 

lington  V.  The  B.  &  M.  Railroad  Co.,  41  wood,  32  Md.  471,  1870  ;  Ham  v.  Miller, 

Iowa,  134,  1875.  20  Iowa,  450;  Camden  v.  Allen,  2  Dutch. 

1  Faribault  v.  Misener,  20  Minn.  396,  (N.  J.)  398,  1857 ;  Clerk  v.  Tucker,  2  Vent. 
1874,  where  the  cases  are  learnedly  ex-  132  ;  New  Orleans  v.  Graihle,  9  La.  An. 
amined  by  Youmj,  J.  561  ;  Baltimore  v.  Chase,  2  Gill  &  J.  (Md.) 

2  State  V.  Severance,  55  Mo.  878,  389,  376 ;  St.  Louis  v.  Russell,  9  Mo.  503, 
1874;  TFa^ner,  J.,  Amite  City  r.  Clementz,  1845;  St.  Louis  v.  Allen,  13  Mo.  400, 
24  La.  An.  27  1872.  See  cases  cited  infra,  1850;  Mclnerny  v.  Reed,  23  Iowa,  410, 
note  3  to  this  section.  1867;    Haskell  v.   Burlington,   30  Iowa, 

^  Ante,   chapter  on  Ordinances,  sees.     232,1870;  Dubuque  i^.  Harrison,  34  Iowa, 

336-353,  408-422.  163,  1872 ;    Paine    v.    Spratley,    5   Kan. 

*  Bergen  v.  Clarkson,  1  Halst.  (N.  J.)     525;    Augusta  v.  Dunbar,  50  Ga.  887. 
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the  non-payment  of  taxes,  general  or  special,  cannot  be  inferred 
from  an  express  provision  in  the  charier  to  the  effect  that  the 
collection  of  the  taxes  provided  for  therein  sh;ill  be  enforced  in 
such  manner  as  may  be  provided  by  the  ordinances  of  the  city.^ 


§  819.  (657)  While  the  power  "  to  levy  and  collect  taxes " 
will  not  alone  confer  the  right  upon  the  municipality  to  collect 
by  a  direct  sale,  yet  these  words  may  give  such  authority  in 
connection  with  other  charter  provisions  on  the  same  subject, 
which  unequivocally  and  plainly  assume  and  recognize  the  exist- 
ence of  a  power  of  sale.^ 

§  820.  (658)  The  principle  is  a  familiar  one,  that  the  power  to 
sell,  when  given,  must  be  strictly  pursued,  or  the  sales  are  void ; 
and  a  party  claiming  title  under  a  corporation  tax  sale  must, 
unless  the  rule  is  varied  by  legislative  enactment,  show  that 
every  prerequisite  to  the  exercise  of  the  power  has  been  complied 
with.^ 


The  right  to  impose  a  fine  or  penalty  for 
the  non-payment  of  a  tax  must  be  plainly 
conferred,  or  it  cannot  be  exercised  by 
the  corporation.  Municipality  v.  Pauce, 
6  La.  An.  515,  1851. 

Municipal  corporations,  when  clothed 
by  cliarter  with  the  power  to  impose 
taxes,  may  prescribe  reasonable  penalties 
in  the  nature  of  interest  for  the  non-pay- 
ment of  sucli  taxes  when  they  become 
due,  and  such  penalties  become  a  part  of 
the  debt  created  by  the  tax,  and  are  col- 
lected in  the  same  manner.  The  City 
of  Burlington  v.  the  B.  &  M.  Railroad 
Co.,  41  Iowa,  134,  1875. 

1  Merriam  v.  Moody,  25  Iowa,  163 ; 
Paine  v.  Spratley,  5  Kan.  525;  Mclnerny 
V.  Reed,  23  Iowa,  410. 

2  St.  Louis  V.  Russell,  0  Mo.  503,  1845 ; 
St.  Louis  1-.  Allen,  13  Mo.  400,  1850.  In 
tliese  cases  it  appeared  that  in  the  char- 
ter of  St.  Louis  power  was  given  "  to  levy 
and  collect  taxes, "  etc.,  and  in  another 
portion  of  the  charter  it  was  provided 
tliat  "  the  mayor  and  city  council  shall 
have  power,  by  ordinance,  to  direct  the 
manner  in  which  property  advertised  for 
sale,  or  sold  for  taxes,  by  autliority  of  the 
corporation,  may  be  redeemed,"  and  it 
was  held  that  the  city  might  sell  proper- 


ty for  the  non-payment  of  taxes.  Compare 
Merriam  v.  Moody,  sujira. 

3  Pope  V.  Ileaden,  5  Ala.  433,  1843  ; 
Allen  V.  Galveston,  51  Tex.  302;  Under- 
bill V.  Smith  (publication).  Chip.  (Vt.) 
81,  1791;  Bucknail  v.  Story  (corporation 
tax  deeds  as  evidence  of  title),  30  Cal.  67  ; 
Holroyd  i-.  Pumphrey,  18  How.  (U.  S.) 
69;  Ilolbrook  v.  Dickinson,  46  111.285; 
Ansley  v.  Wilson  (publication),  50  Ga. 
418.  Effect  of  municipal  tax  deed  being 
made  prima  fade  evidence  of  title.  lb. 
Dubois  V.  Campau,  24  Mich.  300,  1872. 
The  special  mode  of  collection  of  assess- 
ments prescribed  by  law  must  be  pur- 
sued. Mix  V.  Ross,  51  111.  121,  1870. 
Blackwell  on  Tax  Titles,  ch.  xxxi.  Com- 
pliance with  law  must  appear  on  the  face 
of  tlie  proceedings.  Chicago  v.  Wright, 
32  111.  192  ;  Sharp  v.  Spier,  4  Hill  (N.  Y.), 
76,  adjudging  that  a  power  to  sell  for 
taxes  did  not  authorize  a  sale  for  a 
mere  assessment  for  benefit :  s.  P.  Sharp 
V.  Johnson,  4  Hill  (N.  Y.),  02.  In 
Doe  r.  Chunn,  1  Blackf.  (Ind.)  036,  1825, 
it  was  held  that  express  power  to  a 
municipal  corporation  to  levy  taxes  and 
sell  lands  for  the  non-payment  of  them 
(the  charter  being  silent  as  to  conveyance 
to    the  purchaser)   did  not  include  the 
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§  821.  (659)  It  is  undoubtedly  a  sound  proposition  that 
taxes,  whether  general  or  special,  are  not  liens  upon  the  property 
against  which  they  are  assessed,  unless  made  so  by  the  charter, 
or  unless  the  corporation  is  authorized  by  the  legislature  to  declare 
them  to  be  liens. ^ 


§  822,  (660)  Where  the  charter  of  a  city  conferred  upon  it 
the  power  "  to  levy  and  collect "  a  special  tax  for  local  improve- 
ments, and  declared  such  tax  to  be  "  a  lien  "  upon  the  real  estate 
upon  which  it  should  be  assessed,  and  no  mode  of  collection 
was  prescribed,  and  no  power  to  collect  by  sale  existed,  the 
court  was  of  opinion  that  the  lien  might  be  enforced  in  equity^ 
and  the  power  "  to  collect"  be  exercised  by  the  corporation  by  a 
suit  in  its  name  ;  but  it  was  held  that  suit  could  not  be  main- 
tained in  the  name  of  an  assignee  of  the  corporation.^     The  right 


power  to  convey ;  but  this  view  may, 
perhaps,  be  considered  too  strict  to  be 
sound.  At  all  events,  this  would  not  be 
law  in  any  but  a  tax-title  case.  See 
Paine  i'.  Spratley,  5  Kan.  525. 

"  Without  express  power  given  to  a 
municipal  corporation,  by  statute,  to  become 
purchaser  at  an  authorized  sale  of  lands 
[by  it]  for  the  non-payment  of  taxes,  it 
possesses  no  such  power,  and  a  sale  to  it 
is  void."  Dixon,  C.  J.,  in  Knox  v.  Peter- 
son, 21  Wis.  247.  1866 ;  Sprague  v.  Coenen, 
30  Wis.  309,  1872.  In  Wisconsin  towns 
are  distinguished  from  municipal  corpora- 
tions proper,  and  are  not  authorized  to 
purchase  and  hold  tax  certificates.  Eaton 
V.  Manitowoc  Co.,  44  Wis.  489,  1878. 
Relief  arjainsl  illef/al  taxes  and  assessmoits. 
Post,  ch.  xxii.  liirjht  to  recover  back.  Post, 
eh.  xxiii. 

1  Piiiladelphia  v.  Greble,  38  Pa.  St. 
339;  Howell  v.  Philadelphia,  lb.  471; 
Alleghany  City's  Appeal  {lien  of  assess- 
ment), 41  Pa.  St.  60;  Loffinki;.  Alleghany, 
5  Weekly  Note  Cases  3,  1877.  Authority 
to  a  city  "  to  provide,  by  ordinance  or 
otherwise,  for  the  prompt  collection  of 
taxes  due  to  the  city,  and  to  that  end  the 
city  shall  have  power  to  sell  real  as  well  as 
personal  property,"  authorizes  it  to  pass 
an  ordinance  declaring  taxes  to  be  a  lien 
on  realty.  Eschbach  v.  Pitts,  G  Md.  71, 
1854,  charter  of  Baltimore.  See  Dallam  v. 
Oliver,  3  Gill  (Md.),  445,  1845.  Though 
a  personal  action   may   lie   against   the 


owner  to  recover  the  amount  of  paving 
tax,  yet  this  does  not  affect  the  specific 
liability  of  the  property  on  which  the  tax 
is  a  lien  or  which  may  be  sold  to  pay  it. 
Eschbach  v.  Pitts,  6  Md.  71, 1854.  See,  as 
to  liens.  Mix  v.  Ross,  57  111.  121 ;  Higgins 
V.  Ciiicago,  18  111.  276 ;  Burlington  v. 
Quick,  47  Iowa,  222. 

2  Mclnerny  v.  Reed,  23  Iowa,  410, 
1867.  In  Mayor,  etc.  of  New  York  v. 
Colgate,  12  N.  Y.  (2  Kern.)  140,  1854,  the 
lien  of  the  city  was  created  bj'  statute, 
and  the  cumulative  right  to  enforce  it  as 
a  morlgar/e  given,  and  the  lien,  it  was  held, 
was  not  discharged  by  a  defective  sale  in 
pais.  See,  also,  Norwich  v.  Hubbard,  22 
Conn.  587,  1853 ;  Himmelman  v.  Spana- 
gel,  39  Cal.  389.  Though  a  lien  be  given 
the  remedy  at  law  is  not  necessarily  ex- 
cluded. New  Haven  v.  Railroad  Co.,  38 
Conn.  422,  1871;  s.  c.  9  Am.  Rep.  399; 
supra,  sees.  798,  n.  815;  Heine  y.  Levee 
Commissioners,  19  Wall.  655,  1873. 
Where  the  taxes  had  not  been  assessed 
and  where  there  was  no  statute  declaring 
them  a  lien,  it  was  held  that  a  bondholder 
had  no  remedy  in  equity  to  compel  the 
assessment  and  collection  of  the  tax.  See 
chapter  on  ]\fandamus,  post.  As  to  en- 
forcement of  lien  in  California,  see  Han- 
cock V.  Bowman,  49  Cal.  41.3,  1875. 

A  contractor,  who,  as  the  agent  of  the 
city,  and  by  its  autiiority,  does  paving 
under  a  contract  with  lot-owners,  will  be 
subrogated  to  the  rights  of  the  city  as  to 
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of  tlie  owner  to  redeem  from  sales  for  municipal  taxes  and  as- 
sessments, as  well  as  from  sales  under  the  general  tax  laws,  is 
favorably  regarded  by  the  courts ;  and  statutes  giving  or  extend- 
ing this  right  are  liberally  construed.  And  it  is  held  by  the 
Supreme  C(jurt  of  Pennnylvania  that  the  right  to  redeem  is, 
until  the  sale  is  fully  consummated  by  deeds,  wholly  within 
legislative  control,  and  that  the  redemption  time  may  be  enlarged 
after  the  sale  is  made  and  before  the  purchaser  has  obtained  his 
decd.i 


liens  on  the  adjoining  property,  anil  may 
prosecute  a  suit  in  tlie  name  of  tlie  city 
for  his  use  against  the  ilelinqucnt  proper- 
ty. Piiihadelphia  v.  Wistar,  35  Pa.  St. 
427,  1800.  But  in  Grilling  v.  Pintanl,  25 
Miss.  173,  it  was  liekl  tiiat  tlie  doctrine  of 
subrogation  liad  no  application  to  the 
rights  and  remedies  of  the  state  or  city 
against  delinquent  tax-payers. 

Suits  for  local  assessments  may  be 
brouglit  in  the  name  of  the  corporation, 
although  the  charter  directs  that  the 
board  of  trustees  siiall  do  the  work  and 
recover;  tlie  trustees  are  but  the  agents 
of  tlie  corporation.  Palmyra  i'.  Morton, 
25  Mo.  593,  1857  ;  North  Liberty  v.  St. 
John's  Church,  13  Pa.  St.  104. 

As  to  mode  of  coHerlinrj  assessments  for 
local  improvements,  and  when  considered 
a  personal  clumje  as  well  as  a  Urn  on  the 
property  benefited,  see  Bennett  v.  Buffalo, 
17  N.  Y.  383;  Mayor,  etc.  v.  Colgate,  12 
N.  Y.  (2  Kern.)  140  (assessment  for 
widening  street);  Salter  v.  Keed,  15  Pa. 
St.  200;  Philadelphia  v.  Cook,  30  lb.  56, 
63  ;  Guerin  v.  Keese,  33  Cal.  202 ;  Des 
Moines  v.  Casady,  21  Iowa,  570;  Gaffney 
V.  Cough,  30  Cal.  104 ;  BriUon  v.  Phila- 


delphia, 32  Pa.  St.  387;  Mix  v.  Ross,  57 
111.  121,1870;  Jones  v.  Schuyleneycr  (date 
when  lien  given  by  statute  attaches),  o'J 
Ind.  110,  1872;  supra,  see.  815,  note. 

1  Gault's  Appeal,  34  Pa.  St.  95,  1859. 
Sec  Adams  v.  Beale,  10  Iowa,  01. 

In  Wisconsin  a  provision  in  a  city 
charter  that  no  costs  shall  be  recovered 
against  the  city  in  any  action  brought  to 
set  aside  a  tax  sale  or  to  prevent  the  col- 
lection of  the  tax  was  held  unconstitu- 
tional. Durkee  v.  Janesville,  28  Wis. 
464.  And  so  a  statute  requiring  payment 
of  the  redemption  money  and  interest 
before  being  allowed  to  question  the  va- 
lidity of  a  tax  deed  was  held  unconstitu- 
tional by  the  Supreme  Court  of  Illinois. 
Peed  ;;.  Tyler,  50  111.  288.  Under  the 
charter  of  New  York  City  declaring  as 
sessments  for  certain  local  improvements 
to  be  a  lien  upon  the  property  benefited, 
such  lien  does  not  e.xist  until  the  amount 
thereof  is  ascertained,  and  the  city  can- 
not create  such  a  lien  upon  property 
owned  by  itself  when  the  local  improve- 
ment was  constructed  and  the  expense 
thereof  paid  by  it.  Dowdney  v.  New 
York,  54  N.  Y.  180,  1873. 
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CHAPTER    XX. 


MANDAMUS. 


§  823.  (661)  This  important  subject,  so  far  as  it  falls  within 
the  scope  of  the  present  work,  will  be  considered  in  the  following 
order :  — 

1.  Definition  and  General  Nature  of  the  Remedy  —  sees.  824- 
826. 

2.  When  the  Writ  will  be  granted  or  refused  —  sees.  827- 
834. 

3.  Mandatory  and  Discretionary  Powers  as  respects  the  Rem- 
edy by  Mandamus  —  sees.  832-836. 

4.  Mandamus  as  respects  Municipal  Elections  and  Ofiicers  — 
sec.  838  et  seq. ;  To  take  Office  —  sec.  841 ;  To  admit  to  Ofiice  — 
sees.  842-846  ;  To  restore  to  Ofiice  — sec.  847. 

5.  To  obtain  Possession  and  Inspection  of  Corporate  Books 
and  Papers  —  sec.  848. 

6.  To  enforce  Duties  towards  Creditors  —  sees.  849-861. 

7.  Application  for  the  Writ — Affidavits  —  Relator  —  Rule  — 
sees.  864-868. 

8.  Form,  Direction,  and  Service  of  the  Writ  —  sees.  869- 
875. 

9.  The  Return  and  Subsequent  Proceedings  —  sees.  876,  877. 

10.  Peremptory  Writ— sees.  878-880. 

11.  Attachment  — sees.  881-883. 

12.  Judgment — sec.  884. 

Definition  and  General  Nature  of  the  Remedy. 

§  824.  (662)  At  common  law,  the  superintending  jurisdiction 
of  the  King's  Bench  over  all  public  bodies,  including  municipal 
corporations,  and  over  public  officers,  including  the  officers  of 
such  corporations,  is  largely  exercised  by  means  of  the  writ  of 
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mandamus,  which  is  considered  in  England  to  be  a  prerogative 
writ,^  and  is  in  style  an  injunction  in  the  king's  name,  command- 
ing the  corporation, -officer,  or  person  to  whom  it  is  directed  to 
perform  the  specific  duty  therein  commanded.  Mandamus  and 
informations  in  the  nature  of  quo  tvarranto  are,  in  England,  the 
principal  remedies  by  which  municipal  corporations  are  com- 
pelled to  observe  the  requirements  of  their  charter  and  of  the 
law ;  and  whenever  the  law  has  not  provided  some  other  ade- 
quate or  specific  remedy  to  compel  or  secure  the  performance  of 
their  duties,  such  performance  will  be  enforced  by  means  of  the 
writ  of  mandamus  in  favor  of  the  public  or  of  any  por:son  having 
a  right  to  insist  upon  such  performance,  and  who  would  be  in- 
jured by  their  non-performance.^  It  is,  in  substance,  a  civil 
remedy  for  the  subject,  though  the  name  of  the  king  be  nominally 
used.^ 

§  825.  (663)  In  this  country  the  functions  of  the  writ  are  fully 
as  extensive  as  in  England,  although  we  have  here  given  more 
scope  to  other  remedies  which  often  effect  practically  the  same 
ends.*  It  is  to  the  public  advantage  that  municipal  corporations 
and  their  officers  shall  be  made  to  perform  the  duties  enjoined 
upon  them  by  law,  and  the  necessity  which  has  been  felt  for 
affording  easy  remedies  against  them  has  led  the  legislatures  and 
the  courts  in  modern  times  to  improve  and  liberalize  the  proceed- 
ings by  mandamus,  by  relieving  them  of  much  of  their  former 


1  It  was  called  a  prerogative  writ  be-  author's  treatment  of  the  subject  of  man- 
cause  the  power  to  issue  it  was  vested  in  damns,  as  the  remedy  is  applied  in  Eng- 
the  judges    of  the    King's    Bench,   the  land,  is  highly  satisfactory. 

court  in  which  the  sovereign  is  supposed  ■*  See, /)os^  chs.  xxii.,  xxiii.     "  Manda- 

to  be  personally  present.      Com.  Digest,  vius,"  says  Mr.  Justice  Thompson,  in  com- 

Mandamus  A.  mencing    his    valuable     opinion    in    the 

2  Commonwealth  v  Pittsburgh,  34  Pa.  Commonwealth  r.  Alleghany  County,  37 
St.  496,  510,  1850;  3  Black.  Com.  110;  Pa.  St.  277,  279, 18G0,  "  is  a  high  preroga- 
Rex  V.  Barker,  3  Burr.  1207  ;  1  W.  Black,  tive  and  remedial  writ,  the  appropriate 
352;  Rex  v.  Comnirs.,  1  Term  Rep.  148  ;  functions  of  which  are  the  enforcement 
People  ('.  Collins,  19  'Wend.  (N.  Y.)  65;  of  duties  to  the  public,  by  officers  and 
Schvyn'sA7si  Prms,  ch.  XX viii.  1077-1100.  others,  who  either  neglect  or  refuse  to 
"  A  mandamus  is  certainly  a  prerogative  perform  them.  It  follows,  therefore,  that 
writ,  flowing  from  the  king  himself,  sit-  those  to  whom  it  may  be  appropriately 
ting  in  this  court,  superintending  the  directed  owe  some  duty  to  the  public,  and 
police  and  preserving  the  peace  of  this  are  under  obligation  to  jjcrform  it,  and 
country."  Rex  i'.  Barker,  sw/wa, /jcr  Lord  for  the  enforcement  of  which  there  is  no 
Mansfield.  other  specific  legal  remedy."   Post,  sec 

8  Stephens'    Nisi  Priiis,  2291.      Tliis  90G,  note. 


818  MUNICIPAL   CORPORATIONS.  [CH.  XX. 

artificial  and  technical  character.^  Accordingly,  "  it  is,"  says  a 
high  legal  authority,  "  well  settled  that  a  mandamus  in  modern 
practice  is  nothing  more  than  an  action  "at  law  between  the 
parties,  and  is  not  now  considered  as  a  prerogative'  writ.  The 
right  to  the  writ,  and  the  power  to  issue  it,  liave  ceased  to  depend 
on  any  prerogative  power,  and  it  is  now  regarded  as  an  ordinary 
process  in  cases  to  which  it  is  applicable.  It  is  a  writ  to  which 
every  one  is  entitled,  where  it  is  tlie  appropriate  process  for  as- 
serting the  right  he  claims."  ^ 

§  826.  (GG4)  Mandamus  and  injunction  are,  in  their  nature, 
different  remedies,  and  in  general  are  not  concurrent  or  inter- 
changeable.^ A  writ  of  mandamus  may  be  styled  an  injunction 
at  law  or  a  mandatory  writ  in  a  legal  proceeding,  commanding  in 
the  name  of  the  sovereign  authority  the  performance  of  a  specific 
affirmative  act.  A  lorit  of  injunction  belongs  to  a  court  of  equity, 
and  usually  issues  to  prevent  the  doing  of  some  specific  act. 
Where  mandamus  is  the  appropriate  remedy,  it  cannot  be  sub- 
stituted by  a  bill  in  equity  praying  an  injunction,  as,  for  exam- 
ple, to  compel  a  municipality  to  levy  a  tax  to  pay  a  judgment 
against  it.* 

1  Eex  V.  Barker,  3  Burr.  1265 ;  Sikes  by  the  trustees,  of  a  school-house  on  a 
V.  Ransom,  6  .Johns.  (N.  Y.)  279;  Turner,  site  selected  in  violation  of  law  ;  but  man- 
inre,  5  Ohio,  542.  damns  was  regarded  as  the  proper  reme- 

2  Per  Tanei],  C.  .7.,  in  Commonwealth  dy  to  compel  tlie  trustees  to  carry  out 
of  Kentucky  v.  Dennison,  Governor,  etc.,  the  decision  of  tiie  superior  scliool  officer, 
24  How.  (U.  S.)  G6,  97,  OS,  18G0 ;  Kendall  on  appeal,  in  relation  to  establisln'ng  a 
V.  United  States,  12  Pet.  615 ;  Kendall  i\  school-house  for  the  district.  State  v. 
Stokes,  3  How.  100  ;  Fleming,  in  re,  4  Hill  Custer,  11  Ind.  210,  1858.  In  certain 
(N.  Y. ),58l;  State  u.  Bailey,  7  Iowa,  390;  cases  mandamus  and  injunction  are  some- 
Bryan  V.  Cattell,  15  Iowa,  338, /'cr  Wrigfit,  what  correlative  remedies.  Board  of  Liqn. 
J.  ;  Commonwealth  v.  Alleghany  County,  v.  McComb,  92  U,  S.  531,  1875. 

32  Pa.  St.  218,  18.58;  State  v.  Kirkley,  29  *  Walkley  v.  Muscatine,  6   Wall.  481, 

Md.  85,  18G8;  Wilkinson  v.  Bank,  3  Rh.  1867;   infra,   sec.   849;    Heine   v.   Levee 

Is.  22.  Commrs.,  19  W^iU.  655 ;  Rees  v.  Water- 

3  Walkley  v.  Muscatine,  6  Wall.  481,  town,  Ih.  107,  1873.  See  State  v.  Kirkley, 
1867  ;  Heine  r.  Levee  Commrs.,  19  Wall.  29  Md.  85,  110,  1868,  in  which  it  was  held 
655,  1873;  Rees  v.  Watertown,  19  Wall,  that  mandamus  was  a  proper  remedy  by 
107,  1873.  Thus  mandamus,  and  not  a  hill  a  city  to  compel  the  delivery  to  it,  by  a 
in  equity,  is  the  proper  remedy  against  the  building  committee  who  were  acting  witli- 
officors  of  a  corporation  to  compel  them  to  out  legal  authority,  of  the  plans  and  speci- 
register  a  conveyance  of  shares.  Cooper  fications  of  the  city  hall,  and  thus  to 
i;.  Dismal  Swamp  Canal  Co.,  2  Murphy  restrain  them  in  tiie  discharge  of  the 
(N.  C),  195.     RnHedi)  in  equitjj.     Post,  ch.  duties  of  tlieir  supposed  office. 

xxiii.  sees.  906-924.     So  an  injunction,  and  As  to  mandamus  and  injunction  :  Pres- 

not  mandamus,  was  considered  to  be  tlie     cott   v.   Duquesne    (duty   in    respect    to 
proper  remedy  to  prevent  the  erecting,     wharf),  48  Pa.  St.  118;  School  Directors 
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When  granted  or  refused. 

§  827.  Mandamus  will  lie  in  all  cases  where  it  afTords  the  most 
appropriate  remedy  for  the  enfoi'eement  of  a  legal  right.  The 
relator  iiuist  show  a  clear  right  to  the  writ,  or  it  will  not  be 
<nanted.  The  office  of  the  writ  of  mandamus  is  to  compel  a  cor- 
poration, an  inferior  court,  or  a  public  ollieer  to  perform  some 
particular  duty  incumi>ent  upon  them,  which  is  imperative  in  its 
nature,  and  to  the  performance  of  which  the  relator  has  a  clear 
legal  right.  The  remedy  is  extraordinary,  and  if  the  right  is 
doubtful  or  the  duty  discretionary,  or  if  there  be  any  ordinary 
and  ade([uate  specific  legal  remedy,  this  writ  will  not,  in  general, 
be  allowed.^ 

§  828.  (665)  A  writ  of  mandamus  will  be  granted  against  muni- 
cipal corporations  and  their  officers  whenever  they  refuse  or  un- 
reasonably neglect  to  perform  any  duty  clearly  enjoined  upon 
them  by  charter  or  statute  or  law,  and  there  is  no  other  specific 
legal  remedy  adequate  to  enforce  the  right  of  the  public,  or  the 
specific  legal  right  of  the  relator.^  "  Whenever,"  says  Mr.  Jus- 
tice Strong^  when  holding  a  seat  on  the  Supreme  Bench  of  the 
United  States,  adopting  the  doctrine  of  the  English  law,  "  there 


V.  Anderson,  45  Pa.  St.  388;  State  i'. 
Graves,  19  Md.  351  ;  Neuse  River  Co.  v. 
Conimrs.,  6  Jones  (N.  C)  Law,  204; 
State  V.  Custer,  11  Ind.  210;  People  v. 
Salomon,  40  111.  415  ;  Same  v.  Same,  51 
Ih.  80  ;  ivfra,  sec.  829  ;  ]>ost,  ch.  xxii.  as  to 
legal  and  equitable  remedies.  Sec.  50 
et  seij. 

1  People  V.  Crotty,  93  III.  180 ;  Harris, 
in  re,  52  Ala.  87, 1875  ;  Peojile  r.  Trustees, 
86  111.  613  ;  St.  Clair  Co.  v.  Keller,  85  111. 
396  ;  People  v.  Lieb,  85  111.  484  ;  People 
V.  Commrs.,  88  111.  142 ;  Bradstreet,  in  re, 
7  Pet.  634  ;  Manny,  in  re,  14  How.  24  ; 
Cutting,  in  re,  94  U.  S.  14;  Page  v. 
Clopton,  30  Gratt.  (Va.)  ;  Ins.  Co.  i-.  Wil- 
son, 8  Pet.  291 ;  Ins.  Co.  v.  Adams,  0  Pet. 
571  ;  Hoyt,  in  re,  13  Pet.  270  ;  Common- 
wealth I".  Justices,  2  Va.  Cas.  9  ;  Dawson 
V.  Tliurston,  2  II.  &  M.  (Va.)  132  ;  P.rown 
V.  Cuppin,  4  H.  &  M.  (Va.)  173;  King 
William  Justices  v.  Munday,  2  Leigh 
( Va.),  168  ;  Harrison  v.  Emnerson,2  Leigh 
(Va.),  104;  Manns  r.  Given,  7  Leigli  (Va.), 
689;  Morris,  in  re,  11  Gratt.  (Va.)  202; 
Yeager,  in  re,  11   Gratt.  (Va  )  6(15;  Ran- 

VOL.    II.  ^^ 


dolph  Justices  v.  Stalnaker,  13  Gratt.  ( Va.) 
523;  Cowan  r.  Fulton,  23  Gratt.  (Va.)  579; 
Kent  V.  Dickinson,  25  Gratt.  (Va.)  817; 
U.  S.  V.  Lawrence,  3  Dall.  42 ;  Crane, 
in  re,  5  Pet.  190  ;  Roberts,  in  re,  6  Pet. 
210. 

2  Hall  V.  Selectmen,  39  N.  H.  511,  and 
cases  cited  by  Bellows,  J. ;  Hawkins  v. 
County  Commrs.,  14  Ind.  521  ;  Strong's 
Case,  Kirby  (Conn.),  345;  Treat  v.  Mid- 
dleton,  8  Conn.  243  ;  Commonwealth  »•. 
Alleghany  County,  32  Pa.  St.  218,  1858; 
State  r.  Kirkley,  29  Md.  85,  1868 ;  Angell 
&  Ames.  sees.  709-712  and  cases  cited  ; 
St.  Luke's  Cliurch  v.  Slack,  7  Cusli. 
(Mass.)  220;  People  v.  Supervisors,  etc., 
10  Wend.  (N.  Y.)  363;  People  v.  Super- 
visors, etc.,  4  Seld.  (8  N.  Y.)  317;  State 
V.  Cincinnati,  19  Ohio,  178 ;  State  v.  Wood 
County,  17  Ohio,  184;  Ball  v.  Lappius,  3 
Oregon,  55,  1808  ;  Sedberry  v.  Commrs., 
etc.,  66  N.  C.  486,  1872.  Mmnhimus  does 
not  lie  to  compel  aldermen  to  perform 
their  general  official  duties  regularly. 
People  V.  Wliipple,  41  Midi.  548. 
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is  a  clear  legal  right  in  the  relator,  a  corresponding  duty  in  the 
defendants,  and  the  want  of  any  other  adequate  and  specific 
remedy,"  a  writ  of  mandamus  is  the  appropriate  process.^  Such 
legal  right  may  arise  from  the  common  law,  from  statute,  or  from 
contract.^ 

§  829.  (666)  If  the  statute  prescribe  a  specific  remedy^  par- 
ticularly if  adequate  in  its  nature,  such  a  remedy  is  ordinarily, 
if  not  always,  exclusive  of  mandamus^  which  will  not  in  such  case 
be  granted ;  but  if  no  particular  remedy  be  given,  and  there  is 
no  other  plain  and  effectual  mode  of  relief,  mandamus  is  proper 
in  all  cases  where  it  is  adapted  to  enforce  the  right  and  duty  in 
question.^  And  it  has  repeatedly  been  held,  both  in  England 
and  in  this  country,  that  where  there  is  a  clear  legal  right  in  the 
relator,  the  writ  will  not  be  refused  merely  because  there  is  also 
an  adequate  remedy  in  equity,  or  a  remedy  at  law,  if  the  latter 
be  not  adequate  to  the  purpose,  or  because  the  officers  or  adverse 
party  may  be  prosecuted  criminally  for  neglect  of  duty.^ 

haps  without  sufficient  reflection,  that  a 
remedy  by  injunction,  if  ample,  will  prevent 
a  resort  to,  or  induce  the  court  in  its  dis- 
cretion to  deny,  a  7nandamus.  State  v. 
Custer,  11  Ind.  210,  212,  per  Hanna,  J. ; 
People  V.  Salomon,  40  III.  415.  But  if 
the  suit  in  cliancery  is  not  of  a  nature  to 
do  such  complete  justice  as  a  proceeding 
by  mandamus,  the  pendency  of  such  a  suit 
in  equity  will  not  prevent  tlie  court  from 
awarding  a  mandamus.  People  v.  Salomon, 
51  111.  39,  1869;  Calaveras  County  v. 
Brockway,  30  Cal.  325 ;  supra,  sec.  826. 
If  the  relator  has  a  hill  pending  in  equity 
on  which  full  relief  can  be  had,  mandamus 
will  be  denied.  Hardcastle  v.  Railroad 
Co.,  32  Md.  32,  18G9. 

A  statute  provided  that  a  creditor  of  a 
county  should  be  entitled  to  the  amount 
due  him  "  in  the  county  levy,  or  to  a  re- 
covery thereof,  with  costs,  by  action  of 
dfht  against  the  officer  refusing  to  levy 
the  same" ;  and  it  was  held  by  the  Court 
of  Appeals  of  Virginia  that  this  right  to 
an  action  against  the  officers  was  such  a 
specific  legal  remedy  as  to  deprive  the 
creditor  of  the  right  to  a  mandamus  to 
compel  the  levy  of  the  tax.  Justices  v. 
Munday,  2  Leigh  (Va.),  1G5,  1830;  but 
rjH(pre.  See  Amj'  v.  Supervisors,  11  WaU. 
136, 1870,  referred  to  infra,  sec.  859. 


1  Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  496,  509,  1859;  Stephens'  Xisi  Prius, 
2202  ;  Rex  v.  Nott,  Water-works  Co.  6  A. 
&  E.  355 ;  Indianapolis,  etc.  R.  R.  Co.  v. 
State,  37  Ind.  489,  1871.  The  right  must 
exist  in  the  relator  when  the  writ  issues, 
otherwise  the  judgment  must  be  for  the 
defendant.  Silverthorne  v.  R.  R.  Co.,  4 
Vroom  (.33  N.  J.  L.),  372. 

2  Napier,  in  re,  18  Queen's  Bench,  G95. 
A  court  will  not  grant  a  writ  of  mandamus 
where  there  is  no  power  of  enforcing 
obedience  to  it.  R.  R.  Co.,  in  re,  20  W. 
R.  Q.  B.  Div.  1877. 

8  Ottawa  V.  People,  48  111.  233,  1868. 

*  Willcock,  356,  pi.  40-44,  and  cases 
cited;  Regina  v.  Bristol  Dock  Co.,  2 
Queen's  B.  64 ;  People  v.  Mayor,  10 
Wend.  (X.Y.)  39.3, 1833;  Commonwealth 
V.  Alleghany  County,  32  Pa.  St.  218, 
1858;  Stephens-  Nisi  Prius,  2306;  Rex 
V.  Railway  Co.,  2  B.  &  A.  G46  ;  Robins,  in 
re,  7  Dowl.  560 ;  Indianapolis,  etc.  Rail- 
road Co.  V.  State,  37  Ind.  489,  1871; 
Hardcastle  v.  Railroad  Co.,  32  Md.  32, 
1869.  When  the  court  refuses  to  grant  a 
mandamus  because  there  is  another  speci- 
fic remedy,  they  mean  only  a  specific 
remedy  at  law.  Rex  v.  Stafford,  3  Term 
Rep.  051,  Butler,  J. ;  post,  ch.  xxii. 

It  has  been  sometimes  said,  but  per- 
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§  830.  (GOT)  The  well  established  general  rule  is,  as  above 
stated,  that  the  writ  of  mandamus  will  only  lie  to  give  effect  to  a 
clear  legal  right ;  hut  if  there  be  a  reasonable  or  fair  doubt  re- 
specting the  right  of  the  public  or  of  the  relator  to  this  form  of 
remedy,  the  ivrit  will  be  granted,  and  the  question  of  the  right 
considered  on  the  return.^  And  however  clear  the  legal  right  of 
the  relator  or  applicant  for  the  writ  may  be,  the  writ  cannot  be 
sustained  if  there  is  a  clear,  ample,  and  adequate  remedy  by  an 
ordinary  action  at  law.^ 


1  Willc.  350,  pi.  41 ;  People  v.  Stevens, 
5  Hill  (N.  Y.),  610;  State  v.  Warren,  etc. 
Co.,  3  Vroom  (32  N.  J.  L.),  43!) ;  Kcgina 
V.  Heatlicotc,  10  Mod.  49 ;  People  v.  Han- 
som, 2  Comst.  (2  N.  Y.)  400;  }msI,  sec. 
8(j4,  note.  If  tlie  authority  of  a  muni- 
cipality to  levy  taxes  is  doubtful,  a  man- 
damus directing  such  levy  will  not  be 
awarded.  State  v.  Guttenberg,  39  N.  J. 
L.  000. 

2  People  V.  Supervisors,  11  N.  Y.  (1 
Kern.)  503;  People  v.  Mayor,  10  Wend. 
(N.  Y.)  393.  It  has  been  said  that  tiie 
rule  in  the  text  is  "  not  universally  true  in 
relation  to  corporations  and  ministerial 
officers."  McCullough  y.  Mayor  of  Brook- 
lyn, 23  Wend.  (N.  Y.)  459.  And  in  that 
case,  where  it  appeared  the  common  coun- 
cil had  neglected  its  duty  in  omitting  to 
issue  a  warrant  to  collect  a  tax,  Branson, 
J.,  said  that  though  an  action  on  the  case 
would  perhaps  lie  in  favor  of  the  plaintiff, 
who  would  be  entitled  to  the  money  when 
collected,  yet  a  mandamus  would  be  a  more 
appropriate  remedy  ;  whicli,  according  to 
tlie  commentary  of  Nelson,  J.,  is  only 
equivalent  to  saying,  "  If  tlie  remedy  by 
action  be  doubtful,  a  mandamus  will  lie." 
People  V.  Supervisors,  11  N.  Y''.  (1  Kern.) 
pp.  573,  574.  See,  also,  People  v.  Super- 
visors, etc.,  10  Wend.  (N.  Y.)  .303,  306, 
where  it  is  said,  "  If  an  action  lies  in  this 
case,  then  a  mandamus  should  be  refused.  " 
People  V.  Brooklyn,  1  Wend.  (X.  Y.)  318, 
325 ;  Boyce  v.  Russell,  2  Cow.  (N.  Y.)  444  ; 
People  V.  Mayor  of  New  Y'ork,  25  Wend. 
(N.  Y.)  080;  People  v.  Stevens,  5  Hill  (N. 
Y.),016. 

That  mandamus  will  not  lie  where  there 
is  an  adfr/uaten'mpdi/  bi/  statute  or  by  an  ordi- 
nary action  at  law.  Commissioners,  etc.  v. 
Lynch,2  McCord  (South  Car.),  170, 1822; 
Crand.all  v.  Amador,  20  Cal.  72  ;  Cleveland 
r.  Jersey  City,  10  Vroom  (39  N.  J.  L.), 


029,  1877;  Johnson  County  v.  Hicks.  2 
Ind.  (Carter)  527,  1851;  Township  Trus- 
tees V.  State,  11  Ind.  205,  1858;  Baker  i'. 
Joimson,  41  Me.  15,  1850;  People  v. 
Edmunds,  15  Barb.  (N.  Y.)  529;  19  Barb. 
(N.  Y.)  408;  State  v.'McCrillus,  4  Kan. 
250;  Railroad  Company  i;.  State,  25  Ind. 
177;  Justices  i-.  Munday,  2  Leigii  (Va.), 
105;  People  y.  Supervisors,  11  N.  Y.  503. 
It  will  not  lie  to  compel  a  city  to  open  a 
street,  in  accordance  witli  a  contract  or 
agreement  in  a  manner  specified  by  the 
petitioner  for  his  private  advantage,  dis- 
regarding public  considerations  ;  the  party 
has  an  adequate  remedy  at  law  for  dam- 
ages. Parrott  v.  Bridgeport,  44  Coim.  180. 
It  will  not  lie  to  compel  payment  to  a 
street  contractor  from  a  special  assess- 
ment which  has  been  adjudged  invalid  in 
a  tax-payer's  suit  to  recover  back  what 
he  had  paid  under  stress  of  legal  process. 
People  V.  East  Saginaw,  40  Mich.  336. 
Nor  for  theentbrcementof  contract  rights 
of  a  private  nature.  It  is  granted  only 
to  prevent  a  failure  of  justice  in  cases 
where  ordinary  legal  processes  furnish  no 
relief.  Parrott  v.  Bridgeport,  44  Conn. 
180,  1876.  The  performance  of  a  con- 
tract entered  into  by  resolutions  of  a  pub- 
lic body,  which,  in  an  important  feature, 
violate  a  penal  statute,  will  not  be  com- 
pelled by  mandamus.  Nor  will  it  be  if  the 
resolutions  show,  on  their  face,  that  the 
body  passed  them  under  a  clear  mistake 
as  to  its  legal  obligations  to  do  what  it 
was  resolving  to  do.  Mavon  !•.  Halstead, 
10  Vroom  39  (N.J.  L.),  640,  1877.  The 
approval  of  official  bonds  is  the  exercise 
of  judicial,  not  of  ministerial  power,  and 
mandamus  will  not  lie  to  revise  the  ex- 
ercise of  the  power.  Harris,  in  re,  52  Ala. 
87,  1875;  Thompson,  in  re,  52  Ala.  98, 
1875. 
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A  writ  of  mandamus  may,  in  proper  cases,  be  denied  when  it 
appears  that  there  are  no  funds  out  of  which  a  warrant  can  be 
paid  if  drawn.  But  where  money  has  been  appropriated  for  a 
specific  purpose,  it  is  not  in  all  cases  a  sufficient  answer  to  an  ap- 
plication for  a  mandamus  to  compel  its  payment  for  that  purpose 
to  set  up  that  the  money  has  been  wrongfully  applied  to  other 
purposes.  It  may  be  regarded  in  contemplation  of  law  as  still  in 
the  treasury.^  But  since  the  proceeding  by  mandamus  has  been 
assimilated  to  ordinary  proceedings,  the  relator,  if  otherwise  enti- 
tled, should  not  be  denied  a  resort  to  this  remedy  on  the  ground 
that  he  can  sue  at  law,  unless  it  appears  that  this  latter  remedy 
is  just  as  adequate  and  effectual  as  the  other. 

§  831.  (6G8)  Thus,  where  the  salary  or  fees  of  an  officer  of  a 
municipal  or  public  corporation  may,  like  other  debts,  be  recov- 
ered by  an  action  at  law  against  the  corporation,  this  ordinarily 
is  the  remedy,  and  not  mandamus  ;'^  but  if  the  officer  cannot  sue 
the  corporation,  he  ma}',  where  entitled,  comj)el  payment  by 
means  of  this  writ,^  unless  another  is  in  possession  under  color 


1  People  V.  Stout,  23  Barb.  N.  Y.  338 ; 
Holil  V.  Westford,  33  Wis.  324  ;  Campbell 
V.  Polk,  3  Iowa,  467  ;  Lansing  v.  Van 
Gorder,  24  Mich.  456  ;  Risley  v.  Smith,  64 
N.  y.  570  ;  People  v.  Comptroller,  77  N. 
Y.  45.  See,  also,  Dubordieu  v.  Butler, 
49  Cal.  512,  1875. 

Under  the  Eiif/Iish  common  knv  procedure 
act  of  1804,  sec.  08,  mandamus  will  not  be 
sustained  if  there  be  any  other  remedy 
equally  adequate  and  effective.  Bush  v. 
Beavan,  1  Hurl.  &  Colt.  500. 

Mandamus  will  not  lie  where  a  party 
lias  an  app'-al  or  the.  ri'/lit  to  a  writ  of  error, 
which  will  give  adequate  relief.  Nelson, 
in  re,  I  Cow.  (N.  Y.)  417  ;  State  v.  Mitchell, 
2  Const.  Kep.  (South  Car.)  703,  1815; 
Williams  r.  County  Judje,  27  Mo.  225; 
Rex  V.  Benchers  of  Gray's  Inn,  Douglas, 
339  ;  post,  ch.  xxii. 

Wiiere  the  writ  of  certiorari  was  taken 
away,  the  court  refused  to  indirectly  in- 
terfere to  bring  the  proceeilings  under 
review  by  mandamus.  Rex  v.  Yorkshire, 
etc.,  1  A.  &  E.  663;  post,  ch.  xxii.  sees. 
925-929. 

Denying  the  right  to  the  writ  because 
there  is  another  remedy  "  is  not  a  rule  of 
law,  but  a  rule  regulating  the  discretion 


of  the  court  in  granting  writs  of  manda- 
mus." Hill,  J.,  Barlow,  in  re,  80  Law.  J. 
Q.  B.  271.  To  justify  the  refusal  of  tlie 
writ  on  this  ground,  the  other  remedy 
must  be  at  least  equally  suitable,  bene- 
ficial and  effectual.  Addison  on  Torts,  ch. 
xxiv,  1059,  English  edition. 

2  People  y.  Thompson,  25  Barb.  (N.Y.) 
73  ;  Lynch,  in  re,  2  Hill  (N.  Y.),  45. 1841 ; 
People  V.  Mayor,  etc.  of  New  York,  25 
Wend.  (N.  Y.)  680;  Boyce  v.  Russell,  2 
Cow.  (N.  Y.)  444,  1824;  ante,  sec.  229; 
Reynolds  v.  Taylor,  43  Ala.  420,  1869. 

3  Baker  v.  Johnson,  41  Me.  15,  1856; 
People  V.  Edmonds,  15  Barb.  (N.  Y.)  529; 
Commonwealth  v.  Johnson,  2  Binney 
(Pa.),  275;  People  v.  Supervisors,  32  N. 
Y.  473.  But  it  will  not  lie  to  control  a 
discretion  as  to  the  amount  to  be  allowed. 
People  V.  Supervisors,  1  Hill  (N.  Y.),  362; 
People  V.  Mayor,  etc.,  9  Wend.  (N.  Y.) 
508.  Compensation  of  municipal  officers. 
Ante,  sec.  229.  In  North  Carolina,  while 
it  is  conceded  that  the  court  "  will  not, 
ordinarily  at  least,  interfere  by  manda- 
mus where  there  is  another  specific  legal 
remedy"  (State  v.  Jones,  1  Ire.  N.  C. 
134),  yet  it  is  doubted  whether,  when  the 
legislature  authorizes  one  set  of   public 
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of  rijj^lit,  in  which  case  the  title  to  the  ofifice  cannot  ordinarily  be 
(leteiniined  on  mandamus,  or  in  iuiy  collateral  proceeding.'  So 
in  a  case  in  which  it  appeared  that  the  state  of  New  York  had 
issued  bills  of  credit  to  the  amount  of  £200,000,  which  sum  was 
apportioned  among  the  several  counties  of  the  state  and  paid  over 
to  each  county  to  be  loaned  out  to  its  citizens  on  mortgage  se- 
curity, and  where  it  was  provided  by  statute  that  if  any  deficiency 
on  foreclosure  should  exist,  the  supervisors  should  raise  the  same 
as  the  ordinary  county  charges  are  levied  and  collected,  it  was 
decided  that  the  remedy  of  the  state,  where  the  supervisors 
omitted  to  perform  tliis  duty,  was  by  mandamus  against  them, 
and  not  by  action  against  the  county,  as  the  county  was  only 
liable  in  the  way  pointed  out  by  the  statute.^ 


officers  —  as,  for  example,  a  school  com- 
niittoc  —  to  nuike  contract-s,  and  directs 
tliat  tlie  employes  sluiU  be  i)aiJ  by 
another  public  officer,  upon  an  order 
from  the  f\rst,  there  can  be  any  other 
specific  legal  remedy  than  tliat  afforded 
by  iiiancldiiius.  Per  Battle,  J.,  in  Taylor 
V.  School  Commissioners,  5  Jones  (Law), 
98,  1857. 

1  Winston  v.  Mosely,  35  Mo.  146, 1864  ; 
State  V.  State  Auditor,  34  Jh.  375 ,  fol- 
lowed, State  V.  Auditor,  .S6  Mo.  70;  Peo- 
ple V.  Hrennan,  45  Rarb.  (N.  Y.)  457  ;  t7ijra, 
sees.  844  et  seq.,  802 ;  post,  chaps,  xxi.,  xxii. 

-  People  V.  Supervisors,  10  Wend.  (N. 
Y.)  363,  1833;  People  v  Supervisors,  16 
Johns.  (N.  Y.)  69,  1819. 

The  doctrines  of  the  text,  as  to  manda- 
mus, may  be  Illustrated  by  a  brief  refer- 
ence to  some  of  the  adjudt^ed  cases,  in 
which  tlie  writ  has  been  held  to  be  t/ie 
proper  remedji  to  compel  the  performance 
of  a  public  duty.  Thus,  mandiunus  lies  to 
compel  public  officers,  on  the  division  of 
towns,  to  apportion  tlie  money  between  them 
pursuant  to  the  directions  of  the  statute. 
People  V.  Marsh,  2  Cow.  (N.  Y.)  485,  18'J4 ; 
ante,  sees.  60,  63,  G4,  71,  and  187-189. 

To  pay  for  authorized  public  improve- 
ments witiiin  a  mmiicipality.  the  legisla- 
ture may  direct  the  local  officers  to  issue 
its  bonds,  and  upon  their  refusal  to  issue 
them,  the  duty  may  be  compelled  by 
vi'indamiis.  People  ex  rel.  McLean  !'. 
Flasrg,  11  Am.  Law  Keg.  80,  decid.nl  by 
tlie  Xew  York  Court  of  Appeals,  46  N.  Y. 
401.     This  case  was  distinguished  in  the 


later  case  of  the  People  v.  Bacheler,  de- 
cided by  tiie  Court  of  Appeals  in  1873 
( 13  Am.  Kep.  480 ;  8  Albany  Law  Journal, 
120),  in  wliicli  it  was  held  that  the  legis- 
lature could  not  compel  a  municipal  cor- 
poration to  become  a  stockholder  in  a 
railway  company  and  issue  its  bonds  in 
payment  for  the  stock  without  its  con- 
sent. The  opinion  of  Grovcr,  J.,  refers  to 
many  of  the  previous  cases,  and  admits 
that  they  establish  that  "  municipal  cor- 
porations may  be  compelled  to  enter  into 
contracts  for  an  exclusive  public  pur- 
pose," but  not  "  wiien  the  purpose  is  pri- 
vate," and  he  treats  this  purpose  as  private  ; 
and  did  not  consider  the  decision  of  the 
United  States  Supreme  Court  in  Olcutt  v. 
Supervisors,  16  Wall.  678,  1872  (ante,  sec. 
158),  as  conclusive  of  the  question  before 
the  court.  It  is  noticeable  that  the  case 
of  Atkins  v.  Randolph,  31  Vt.  226.  \i 
cited,  vvhicli  was  characterized  by  Chief 
Justice  Denio  in  the  manner  heretofore 
noticed.  See,  also,  Weismcr  v.  Vill.-ige 
of  Douglas,  64  N.  Y.  91,  1876  :  Town  of 
Flatbush,  in  re,  60  N.  Y.  .S98.  1875 ;  Du- 
anesburgh  r.  Jenkins,  57  N.  Y.  177 ;  Hor- 
ton  v.  Thompson,  71  N.  Y.  513.  1877; 
Duncan  v.  Louisville,  8  Bush  (Ky.),  98, 
1871  ;  Selma  &  Gulf  Railroad,  in  re,  46 
Ala.  230,  1871 ;  ante,  sec.  71,  note ;  see. 
75;  eh.  xix. ;  People  v.  White,  54  Barb. 
(N.  Y.)  622,  18G9;  Creigiiton  v.  San 
Francisco,  42  Cal.  446 ;  San  Francisco  v. 
Canavan,  Jb.  541. 

Mandamus  will  lie   to   compel  a  city  to 
make  an  assessment,  directed  by  an  act  of 
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Mandatory  and  Discretionary  Poivers. 

§  832.  (669)    Powers  conferred  upon  municipal   corporations 
are,  as  we  have  lieretofore  seen,  of  two  general  classes,  —  the  one 


the  legislature,  to  pay  for  buildings  pulled 
down  to  open  a  public  street,  or  to  make 
and  collect  street  assessments.  Shool- 
bred  v.  Ciiarleston,  2  Baj'  (South  Car.), 
63,  179G;  Reock  v.  Newark,  4  Vroom  (33 
X.  J.  L.)  ;  ante,  sec.  784;  Himmelman  v. 
Coffran,  30  Cal.  411 ;  Linton  v.  Ashbury, 
41  Cal.  51^5, 1871 ;  Wilson  v.  Berkstresser, 
45  Mo.  283,  1870;  State  v.  Keokuk,  9 
Iowa,  438  ;  Chapin  v.  Osborn,  29  Ind.  99; 
Re.x  V.  Canal  Co.,  1  M.  &  S.  32;  Regina 
r.  Canal  Co.,  8  Dowl.  P.  C.  623.  So  the 
writ  will  lie  to  a  city  council  to  compel  pros- 
ecution of  a  local  improvement  commanded 
by  a  statute  to  be  made.  People  v.  Com- 
mon Council  of  Brooklyn,  22  Barb.  (N. 
Y.)  404.  So,  also,  to  compel  commissioners 
of  the  poor  to  discharge  duties  imposed  on 
them,  if  there  be  no  adequate  remedy  at 
law.  Commrs.,  etc.  v.  Lynch,  2  McCord 
(South  Car.),  170,  1822  ;  State  v.  Mitchell, 
2  Const.  (South  Car.)  703;  Rex  v.  Bank 
of  England,  Douglas,  506 ;  post,  sec.  929. 
If  tlie  council  delay  or  refuse  to  order 
a  sale  for  delinquent  taxes,  mandamus  will 
be  ordered  on  the  relation  of  a  citizen 
and  tax-payer.  Hugg  v.  Camden,  10 
Vroom  (30  N.  J.  L.),  620,  1877. 

As  the  writ  lies  to  enforce  public 
rights,  it  will  be  granted  to  compel  the 
mayor  to  perform  his  duty  as  a  presidin/j 
officer,  after  default  in  that  respect.  Re.x 
V.  Everett,  Cas.  Temp.  Hardw.  261 ;  Rex 
r.  AVillianis,  2  M.  &.  S.  141 ;  Willc.  357, 
pi.  46  ;  ante,  sees.  208,  209,  270,  272.  And 
to  compel  the  proper  officer  of  the  city  to 
issue  a  license  to  one  entitled  thereto. 
East  St.  Louis  v.  Wider.  4G  111.  351.  See 
Hall  V.  Supervisors,  20  Cal.  591. 

Mandamus  will  lie  to  coiripel  county 
commissioners  to  make  a  record  of  their 
action  in  a  matter  affecting  individual 
rights,  so  that  an  appeal  may  be  taken  if 
desired.  Commrs.  of  Warren  County  v. 
State,  15  Ind.  250.  And  against  an  offi- 
cer, to  compel  him  to  record  a  deed  or  pa- 
per. Strong's  Case,  Kirby  (Conn),  345; 
People  V.  Collins,  7  Johns.  (N.  Y.)  549, 
1811;  Goodell  in  re,  14  Johns.  (N.  Y.) 
325,  1817.     And   against  commissioners 


of  a  county,  to  compel  them  to  receive  and 
Jile  a  petition  for  a  change  of  the  bounda- 
ries of  the  county,  as  required  by  law. 
Hawkins  v.  County  Commrs.,  14  Ind. 
521.  So  it  will  lie  to  compel  the  officer 
having  custody  of  the  corporate  seal  to  af- 
fix it  to  any  document  to  which  it  is  the 
duty  of  such  officer  to  put  it.  Tapping 
on  Mandamus,  {jQ ;  3  Blackst.  Com.  110. 
As,  for  example,  the  seal  to  a  county  war- 
rant. Prescott  V.  Gonser,  34  Iowa,  175, 
1872. 

Wliere  a  city  charter  provided  for  the 
election  of  a  board  of  police  commission- 
ers, whose  duty  it  should  be  to  nominate 
to  the  common  council  suitable  persons  to 
fill  vacancies  occurring  in  the  police  de- 
partment, but  made  no  provision  for  the 
appointment  of  a  clerk  of  the  board,  and 
one  of  the  members  of  the  board  at  the 
request  of  his  associates  acted  as  clerk 
and  kept  a  record  of  the  proceedings  of 
the  board,  it  was  held  that  such  clerk  was 
not  a  public  officer,  and  that  a  writ  of 
mandamus  would  not  lie  to  compel  iiim  to 
amend  a  record  made  by  him.  Pond  v. 
Parrott,  42  Conn.  13,  1875. 

Where  a  statute  is  mandatory,  enjoin- 
ing upon  the  mayor  and  aldermen  the 
performance  of  a  dut}',  such  as  to  appoint 
commissioners  to  discharge  a  public  duty 
connected  with  the  navigation  of  a  pub- 
lic stream,  mandamus  will  lie.  Mayor, 
etc.  V.  State,  4  Ga.  26,  1848.  In  Geor- 
gia, a  city  marshal  may  be  compelled 
by  mandamus,  to  perform  his  official  duty 
to  restorre  properly  levied  on  for  taxes  to  the 
claimant  on  receiving  the  bond  and  secu- 
rity required  by  statute.  Mitchell  v. 
Hay,  37  Ga.  581,  1868.  Mandamus  lies 
to  compel  the  county  board  of  auditors 
to  refund  a  fine  paid  to  avoid  imprison- 
ment, the  judgment  imposing  it  having 
been  reversed  on  certiorari.  People  v. 
Wayne  County  Auditors,  41  Mich.  223.  A 
mandamus  is  the  proper  remedy  for  the 
state  to  compel  an  officer  —  e.  17.  a  county 
auditor  —  to  perform  a  public  duty,  in 
which  the  state  is  interested  —  e.  g.  to  issue 
his  tax  duplicate  without  adding  an  illegal 
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mandatorjs  the  other  discretionary.^  Discretionary  powers  are 
not,  unless  in  extraordinary  and  exceptional  instances,  to  restrain 
gross  abuse,  subject  to  judicial  control  ;2  but  duties  imperatively 
enjoined  may,  as  we  have  just  shown,  be  enforced  by  mandamus. 
The  general  rule  of  law  is  this :  If  the  inferior  tribunal,  corpo- 
rate body,  or  public  agent  or  officer  has  a  discretion.,  and  acts  and 
exercises  it,  this  discretion  cannot  be  controlled  by  mandamiis. 
But  if  the  inferior  tribunal,  body,  officer,  or  agent  refuse  to  act  in 
cases  where  the  law  requires  them  to  act,  and  the  party  has  no 
other  legal  remedy,  and  where,  in  justice,  there  ought  to  be  one, 
a  mandamus  will  lie  to  set  them  in  motion,  to  compel  action  ; 
and,  in  proper  cases,  the  court  will  settle  the  legal  principles 
which  should  govern,  but  without  controlling,  the  discretion  of 
the  subordinate  jurisdiction,  body,  or  officer.^ 


per  cent.     Hamilton    v.    State,    3    Ind. 
(Port.)  452,  iy.32. 

Mandamus  is  the  appropriate  remedy 
in  any  coercive  proceedings  against  a 
county  court,  to  compel  tiie  issue  of 
bonds  in  pursuance  of  valid  county  sub- 
scriptions. Shelby  Co.  Court  v.  C.  &  O. 
Railway  Co.,  8  Eush  (Ky.),  201),  1871.  So 
a  town  was  compelled  by  mandamus  to 
guarantee  certain  bonds,  pursuant  to  its 
vote,  executed  by  the  railroad  company 
which  the  town  had,  under  legislative 
authority,  voted  to  aid  in  this  manner. 
New  Haven,  etc.  Railroad  Co.  v.  Chat- 
ham, 42  Conn.  4G5,  1875;  Douglas  v. 
Chatham,  41  Conn.  211. 

County  —  Duty  as  respects  paupers. 
Where  a  statute  provided  tliat  when  any 
person,  not  a  pauper,  "  shall  fall  sick  and 
die  in  any  county  in  this  state,  not  hav- 
ing money  to  pay  his  board,  medical  aid, 
or  burial  expenses,  it  sliall  be  the  duty 
of  the  county  court  to  make  such  al- 
lowances therefor  as  shall  seem  just,"  it 
was  held  that  tiiis  extended  to  persons 
of  tliis  class  within  the  limits  of  an  incor- 
porated place,  the  corporation  cliarter 
being  silent  on  the  subject ;  and  that  the 
county  could  be  compelled,  by  wandumus, 
to  make  a  proper  allowance  when  such 
expenses  have  been  incurred.  Gunn  v. 
County,  3  Ark.  427.  1840. 

1  Ante,  eh.  v.  sec.  98  ;  Common- 
wealth V.  Pittsburgh,  34  I'a.  St.  400,  51(), 
per  Strong,  J. ;  County  Commrs.  c.  Duck- 
ett,  20  Md.  468;   10.  44'J;   Rex  v.  Has- 


tings, 1  D.  &  R.  148 ;  Baltimore  r.  Mar- 
riott, 9  iMd.  100;  Meyer  v.  Carolan,  9 
Texas,  250  ;  Regina  v.  Dock  Co.,  2  Eng. 
Railway  Cases,  599;  Sights  v.  Yarnalls, 
12  Gratt.  ( Va.)  292  ;  Goodrich  v.  Chicago, 
20  111.  445  ;  Railroad  Co.  v.  Napa  County, 
30  Cal.  435  ;  Ottawa  v.  People,  48  111. 
233,  1868  ;  People  v.  Brooklyn,  22  Barb. 
(N.  Y.)  404 ;  Supervisors  v.  United 
States,  4  Wall.  435,  444,  1806,  where  Mr. 
Justice  Swayne  distinguishes  the  two 
classes  of  powers;  Rex  v.  Bailiffs,  etc.  of 
Eye,  2  D.  &  R.  172,  construing  the  words 
"  shall  be  lawful." 

2  Ante,  ch.  v.  sec.  94 ;  post,  chaps, 
xxii.  (sec.  857),  xxiii. 

Where  a  discretion  is  abused,  and 
made  to  work  injustice,  it  may  be  con- 
trolled by  mandamus.  Glencoe  v.  The 
People,  78  III.  382,  1875. 

3  Giles's  Case,  2  Stra.  881 ;  Rex  v. 
Nottingham,  Sayer,  217  ;  Hull  v.  Super- 
visors, 19  Johns.  (N.  Y.)  250, 1821  ;  Gour- 
ley  V.  Allen,  5  Cow.  (N.  Y.)  G44  ;  People 
V.  Supervisors.  12  Johns.  (N.  Y.)  414  ;  Nel- 
son, in  re,  1  Cow.  (N.  Y.)  417;  Bailey,  /" 
re,  2  Cow.  {N.  Y.)  479  ;  Elkins  v.  Athearn, 
2  Denio  (N.  Y.),  191;  People  r.  Super- 
visors, 1  Hill  (N.Y.),  50;  lb.  362 ;  People 
V.  Dutchess,  etc.  Railroad  Co.,  58  N.  Y. 
152,  1874  ;  People  v.  Supervisors,  84  III. 
303;  Commonwealth  r.  Park,  10  Pliila. 
(Pa.)  444  ;  People  v.  Cass  Co.,  77  111.  43S, 
1875  ;  Turner,  in  re,  5  Ohio,  542,  543,  ptr 
Lane,  J.  ;  McKean  v.  Louisville,  18  B. 
Mon.  (Ky.)  9;  Commonwealth  r.  Henry, 
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§  833.  (G70)  Thus  a  mandamus  will  be  issued  by  the  proper 
federal  court  to  an  officer  of  the  federal  government,  commanding 
him  to  do  a  mere  ministerial  act,  but  not  one  which  involves  the 
exercise  of  judgment  and  discretion.^ 

§  834.  (071)  So  where  there  is  a  Antj  purely  ministerial,  and 
not  discretionary,  devolved  b}^  law  upon  the  public  officers  of  a 
state,  and  the  refusal  or  neglect  to  perform  the  dut}^  affects  a 
specific  legal  right,  the  person  thereby  injured  may  have  a  man- 
damus. This  doctrine,  under  the  conditions  just  stated,  has  been 
very  generally  considered  to  be  applicable  to  the  executive  head  of 
the  state ;  but  even  if  sound,  it  should  obviously  be  limited  to 
cases  where  the  right  of  the  relator  is  plain  and  the  duty  of  the 
executive  clearly  ministerial,  and  not  discretionary.  The  leading 
cases  on  this  subject  are  referred  to  in  the  note.^ 


49  Pa.  St.  530  ;  Kennedy  v.  Washington, 
3  Cranch  C.  C.  595 ;  State  v.  Robinson, 
1  Kan.  188,  220;  Magee  v.  Supervis- 
ors, 10  Cal.  37G  ;  State  v.  Wilmington, 
City  Council.  3  Harring.  (Del.)  294; 
Michigan  City  v.  Roberts,  34  Ind.  471, 
1870.  A  mandamus  will  not  issue  to  com- 
pel a  public  officer  to  perform  a  ministe- 
rial duty,  when  the  evidence  shows  that 
his  ability  to  do  so  depends  on  the  co-op- 
erative action  of  a  third  person  who  is 
not  before  the  court.  State  v.  Cavanac, 
30  La.  An.  Part  L  237;  ante,  &qc.  113; 
post,  sec.  864,  n. 

The  principle  in  the  text  is  well  illus- 
trated by  the  case  of  The  King  v.  Bristol 
Dock  Co.,  6  B.  &  C.  181,  in  which  the 
dock  company  was  authorized  by  parlia- 
ment to  make  a  floating  harbor  in  the 
city,  and  rt(/uired  "  to  make  such  altera- 
tions and  amendments  in  the  sewers  of 
said  city  as  might  or  should  be  necessary 
in  consequence  of  the  floating  of  said 
harbor,"  and  it  was  decided  that  the  di- 
rectors might  b}'  mandamus  be  command- 
ed, in  the  words  of  the  act,  "  to  make 
such  alterations,"  etc.,  but  the  nature  of 
the  alterations  could  not  be  specified,  as 
this  was  a  matter  committed  by  parlia- 
ment to  the  judgment  and  discretion  of 
the  directors  of  the  company. 

Mandamus  held  not  to  lie  to  enforce 
tlie  award  of  a  contract  to  the  lowest  bidder. 
State  w.  Board  of  Education,  24  Wis.  683  ; 
State  V.  Commrs.,  18  Ohio  St.  386  ;  Welch 


V.  Supervisors,  23  Iowa,  199 ;  People  v. 
Contracting  Board,  27  N.  Y.  378;  s.  c.  46 
Barb.  254  ;  s.  c.  33  N.  Y.  382  ;  Common- 
wealth y.  Henry,  49  Pa.  St.  530;  People 
V.  Brennan,  39  Barb.  (N.  Y.)  651 ;  Boren 
V.  Commrs.,  21  Ohio  St.  311  ;  State  v. 
Barlow,  48  Mo.  17,  1871 ;  Dean  v.  Bor- 
chenius,  30  Wis.  236,  1872;  People  t'. 
Campbell,  72  N.  Y.  49G ;  Kelly  v.  Chica- 
go, 62  III.  279,  1871.  As  to  rights  of 
lowest  bidder,  ante,  ch.  xiv.  sees.  466- 
470. 

1  Kendall  v.  United  States,  12  Pet. 
524 ;  Decatur  v.  Paulding,  Secretary  of 
Navy  (to  compel  defendant  to  pay  pen- 
sion), 14  Pet.  497,  1840;  Reeside  v.  Wal- 
ker, Secretary  of  Treasury,  11  How.  272; 
United  States  v.  Guthrie,  Secretary  of 
Treasury,  17  lb.  284 ;  Same  v.  Seaman, 
Ih.  225 ;  Brashear  v.  Mason,  G  How.  97 ; 
United  States  v.  Land  Commissioner,  5 
Wall.  563 ;  De  Groot,  in  re,  6  Wall.  497  ; 
The  Secretary  v.  McGarrahan,  9  Wall. 
298,  312,  1869. 

A  state  court  cannot  issue  a  mandamus 
to  an  officer  of  the  United  States.  Mc- 
Clung  V.  Silliman,  6  Wheat.  598. 

2  When  the  act  neglected  to  be  done 
by  the  (jorernor  of  a  state  is  purely  minis- 
terial, not  discretionary,  and  affects  a 
specific  private  right,  a  mandamus  may 
issue.  State  v.  Governor  of  Ohio,  5  Ohio 
St.  528,  1856.  Thus  the  ijovernor  will,  by 
mandamus,  be  compelled,  in  a  proper  case, 
to  issue  commission  to  an  officer  present- 
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§  835.  (672)  On  the  principle  that  officud  discretion  cannot  he 
judicially  interfered  u'ith  by  iiuindamus^  tliis  writ  will  not  lie  to 
control  the  discretion  of  commissioners  to  determine  the  site  for 
a  county  seat.,  they  having  been  directed  to  locate  it  as  near  the 
centre  of  tlie  county  as  a  suitable,  location  could  be  obtained,  and 
liaving  made  a  selection,  although  it  was  admitted  that  it  would 
be  granted  to  compel  them  to  act.^  So  where  the  statute  vests 
the  county  commissioners  with  the  power  to  determine  when  a 
court  house  and  jail  shall  be  erected  by  the  cownty ,  mandamus  will 
not  lie  to  compel  them  to  erect  those  buildings,  or,  if  the  contract 
has  been  let,  to  proceed  with  the  erection  thereof.- 


§  836.  (673)    So,  where  the  building  of  bridges,  or  the  making 
of  local  improvements,  is  a  discretionary  power  entrusted  to  public 


ing  legal  evidence  of  lils  election.  State 
cxrel.  Looniis  v.  MoHit,  5  Ohio,  358,  302, 
}ier  Ilitchcovk,  J.  ;  State  v.  Governor  of 
Oliio,  5  Ohio  St.  528,  1850.  Contra,  Haw- 
kins V.  Governor,  1  Pike  (1  Ark.),  570, 
1839;  State  v.  Governor,  1  Dutch.  (N.J.) 
331,  1850,  in  which  the  right  to  issue  a 
mandamus  to  tlie  governor,  in  any  case,  is 
denied.  People  r.  Governor,  29  Mich. 
320,  1874 ;  s.  c.  Am.  Kep.  89,  where  the 
subject  is  elaborately  considered  and  the 
conliicting  cases  cited  by  Vooley,  J. ;  he 
draws  a  distinction  between  the  Gov- 
ernor and  the  heads  of  executive  depart- 
ments. People  V.  Bissell,  19  111.  229; 
State  V.  Warmouth,  22  La.  An.  1,  1870 ; 
s.  c.  13  Am.  Rep.  126;  Rice  v.  Austin, 
19  Minn.  103,  1872;  s.  c.  18  Am.  Rep. 
330  ;  County  v.  Dike,  20  Minn.  303,  1874 ; 
Sclma,  etc.  Railroad,  in  re,  40  Ala.  230, 
1871.  It  has  been  elsewhere  held  that 
the  governor  or  executive  officers  of 
a  state  may,  by  means  of  this  writ,  be 
compelled  to  perform  a  mere  ministerial 
duty  or  act  in  which  individuals  have  an 
interest.  Low  v.  Towns,  8  Ga.  300,  1850 ; 
Middletown  v.  Lowe,  30  Cal.  596;  Ilar- 
pending  v.  Haight,  39  Cal.  189;  s.  c. 
2  Am.  Rep.  432 ;  Board  of  Liqn.  r. 
McComb,  92  U.  S.  531,  1877;  State 
r.  Kirkwood,  14  Iowa,  162  ;  Magruder  v. 
Swann,  25  Md.  173;  Gotten  ;;.  Ellis,  8 
Jones  (North  Car.)  Law,  545;  State  v. 
Wrotnowski,  17  La.  An.  156  ;  Riddle  v. 
Willard,  10  Ind.  62.  1857  ;  Bryan  i-.  Cat- 
tell,  15  Iowa,  538;  Nichols  v.  Comptroller, 


4  Stew.  &  Port.  (Ala.)  154,  1833;  36 
Ala.  371 ;  Pacific  Railroad  Company 
V.  Governor,  23  Mo.  353  ;  Chamberlain  v. 
Sibley,  4  Minn.  309.     In  Maurin  v.  Smith, 

5  Am.  Law  Reg.  (N.S.)  030,  and  s.  c.  8 
Rh.  Is.  192,  s.  c.  5  Am.  Rep.  504,  manda- 
mus was  held  not  to  lie  to  compel  the 
governor  to  perforin  one  of  his  statutory 
duties  as  commander-in-chief.  Mandamus 
lies  against  tiie  auditor  of  state  or  comp- 
troller of  public  accounts  where  the  right 
of  the  plaintiff  is  clear  and  no  other  rem- 
edy is  provided,  and  the  duty  is  not  dis- 
cretionary. Divine  v.  Harvie,  7  Mon. 
(Ky.)  440;  Stater.  Graham,  24  La.  An. 
429,  1872;  Nichols  r.  Comptroller,  4  Stew. 

6  Port.  (Ala.)  154, 1833  ;  Fowler  v.  Pierce, 
2  Cal.  105;  Towle  v.  State,  3  Fla.  202. 
To  state  treasurer.  State  v.  Dubuclet,  24 
La.  An.  10.  Contra,  County  v.  Dike,  20 
Minn.  363,  1874.  The  writ  of  mandamus 
lies  to  compel  a  public  officer  to  perform 
a  duty  concerning  which  he  is  vested 
with  no  discretionary  power,  and  which 
is  either  imposed  on  him  by  some  ex- 
press enactment,  or  necessarily  results 
from  the  office  which  he  holds.  Pond  i-. 
Parrott,  42  Conn.  13,  1875. 

1  State  V.  Bonner,  Busboe  (No.  Car.) 
Law,  257,  1853.  As  to  county  seat  elec- 
tions, and  the  remedy  for  frauds  therein, 
by  jnandamus  and  in  equity,  see  People 
V.  Wiant,  48  111.  263,  1868;  see,  also, 
People  V.  Salomon,  51  111.  39. 

2  Black,  /«  re,  1  Ohio  St.  30,  1852: 
IKist,  sec.  865,  n. 
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or  municipal  corporations,  and  the  proper  authorities  thereof 
liave,  in  good  faith,  decided  according  to  their  judgment,  manda- 
mus will  not  be  issued  to  compel  them  to  a  different  course.^ 
But  a  provision  in  a  municipal  charter  that  the  council  shall 
"  cause  the  streets  to  he  Jcept  in  repair  "  has  been  held  not  to  con- 
fer a  discretionary  power,  but  to  enjoin  a  dut}-,  the  performance 
of  which  may  be  compelled  by  mandamus?  The  performance  of 
this  dut}-  is  sometimes  enforced  by  indictment,  but  more  frequently 
by  private  action  for  damages.^ 

§  837.  In  a  recent  case,  a  statute  authorizing  the  city  of  Bos- 
ton, for  the  purpose  of  abating  a  pul)lic  nuisance,  to  raise  the 
grade  of  lands  in  a  particular  district,  and  to  assess  the  expense 
thereof  upon  the  owners  of  the  lands,  provided  that  any  person 
entitled  to  any  estate  in  such  land,  and  dissatisfied  with  the 
assessment,  might  give  notice  to  the  city  council ;  and  thereupon 
the  city  should  take  his  land,  and  within  sixty  days  thereafter  file 
in  the  registry  of  deeds  a  description  thereof,  together  with  a 
statement  that  it  was  taken  under  the  statute,  which  description 


1  State  V.  Freeholders,  3  Zabr.  (23 
N.  J.  L.)  214,  1851;  Michigan  City  v. 
Roberts,  34  Ind.  471,  1870;  State  r.  Po- 
lice Jury,  22  La.  An.  611,  1870  ;  post,  ch. 
xxiii. 

The  judgment  and  discretion  of  the 
town  supervisors  as  to  the  necessity  of 
bridges  and  repairs  tliereon  cannot  be 
controlled  by  ma?idainus  when  the  statute 
makes  them  tlie  judges  of  the  necessity. 
State  r.  Supervisors,  16  Wis.  613.  But 
the  duty  to  repair  and  rebuild  bridges  may, 
when  it  is  not  discretionary  and  is  clear, 
be  enforced  by  mandamus.  Howe  v. 
Crawford  County,  47  Pa.  St.  361 ;  Treat 
V.  Middleton,  8  Conn.  243  ;  Municipality, 
etc.,  in  re,  12  Upper  Can.  Q.  B.  522; 
Queen  v.  County,  etc.,  7  Upper  Can.  Law 
J.,  266 ;  Brander  v.  Judges,  etc.,  5  Call 
( Va.),  548  ;  Ottawa  r.  People,  48  III.  233  ; 
People  I".  Supervisors,  1  Hill  (N.  Y.),  50; 
People  V.  Dutchess,  etc.  Railroad  Co., 
68  N.  y.  152,  1874;  Pumphrey  v.  Balti- 
more, 47  Md.  145.  County  commission- 
ers were,  by  statute,  "authorized"  an- 
nually, at  their  June  session,  to  levy  a 
tax  "  for  the  construction  and  mainte- 
nance of  a  free  turnpike  road  through 
their  county."  Held,  that  it "  authorized," 


but  did  not  require,  the  levy  of  the  tax, 
and,  no  private  rights  having  intervened, 
a  mandamus  to  levy  the  tax  was  refused. 
Commissioners  v.  Sandusky  County,  1 
Oliio  St.  149,  approving  and  distinguisiiing 
Mayor  v.  Furze,  3  Hill  (N.  Y.),  612.  In 
England  it  has  been  held  that  mandamus 
will  not  be  issued  to  determine  which  of 
two  parishes  is  liable  to  repair  a  road, 
under  local  acts.  Regina  v.  Turnpike 
Roads,  12  A.  &  E.  427.  See  Rex  v. 
Commissioners  of  Roads,  2  Term  R.  232. 
Municipal  duties  as  to  ferries  may  be  en- 
forced by  mandamus.    Ante,  sec.  113. 

-  Hammar  v.  Covington,  3  Met.  (Ky.) 
494, 1861 ;  Uniontown  v.  Commonwealth, 
34  Pa.  St.  293,  1859 ;  State  v.  Orange,  2 
Vroom  (31  N.  J.  L.),  131.  The  foregoing 
cases  approved  and  followed  in  People  v. 
Bloomington,  03  III.  207,  1872,  where  ex- 
press power  to  keep  streets  in  repair  was 
held  to  impose  the  duty.  Distinguished, 
Michigan  City  v.  Roberts,  34  Ind.  471, 
1870  ;  Railroad  Co.  v.  State,  37  Ind.  489 ; 
ante,  chapter  on  Streets,  sec.  728,  note. 

3  See,  ]>ost,  ch.  xxii. ;  also,  ch.  xxiii., 
as  to  liability  for  defective  streets.  Post, 
sees.  933,  934. 


§  838.]  M.vNDAMUS.  829 

and  statement  should  be  signed  by  the  mayor,  and  the  title  to  the 
land  so  taken  should  vest  in  the  city.  The  owner  of  an  estate  in 
such  land,  being  dissatisfied  with  the  assessment,  gave  notice  ac- 
cordingly, and  offered  to  surrender  his  estate  to  the  city.  The 
city  council  neglected  to  take  it,  and  passed  an  order  vacating  the 
assessment.  The  owner  applied  for  a  writ  of  mandamus  to  the  city 
council  and  to  the  mayor,  both  of  whom  in  their  answers  relied 
on  the  order  vacating  the  assessment.  It  was  held  that,  as  soon 
as  tlie  assessment  was  made,  the  owner  had  the  right  to  surrender 
his  estate,  and  the  city  council  could  not  afterwards  vacate  the 
assessment ;  and  that  the  mandamus  should  issue,  not  only  to 
the  city  council  to  take  the  land,  but  also  to  the  mayor  to  sign  the 
description  and  statement,  although  he  could  not  do  so,  or  be  in 
default  for  not  doing  so,  until  the  city  council  had  passed  an 
order  taking  the  land,  and  although  he  might  by  the  statute  sign 
the  description  and  statement  at  any  time  within  sixty  days  after 
the  taking.^ 

Tlie  performance  of  the  duty  enjoined  by  statute  upon  a  muni- 
cipal corporation  to  run  a  ferry  as  a  toll  ferry  may  be  compelled 
by  mandamus  although  the  city  council  may  have  a  discretionary 
power  to  fix  the  rates  of  toll.^  So  if  a  county  board  fail  to  pro- 
vide a  jail,  and  the  finances  of  the  county  justify  the  construction 
of  one,  the  board  may  be  compelled  by  mandamus  to  build  it.^ 

§  838.  (674)  Mandamus  as  respects  Municipal  Elections  and 
Officers.  —  In  a  previous  chapter  the  powers  of  municipal  corpo- 
rations as  to  elections  and  officers  therein  have  been  considered  ;■* 
and  it  may  be  here  stated  as  a  general  proposition  that  mandamus 
is  ordinarily  the  appropriate  remedy  to  compel  them  and  their 
officers,  in  case  of  refusal  or  neglect,  to  perform  their  duties  in 
these  respects.^  In  England  the  writ  lies,  and  is  constantly 
issued,  to  compel  the  corporation  to  elect  a  ma3^or  and  other  cor- 

1  Hamsworth    v.   Boston,   121    Mass.  *  Ante,  ch.  ix.,  on  Municipal  Elections 

173.     Sec  ante,  sees.  G08,  G09,  GIO.  and  Officers. 

-  Attorney    General    v.    Boston,    123  ^  //,. .  Lamb  r.  Lynd,  44  Pa.  St.  330; 

Mass.  409,  1877  ;  ante,  sec.  113.  s.  c.  Brigrhtley's  Election  Cases,  624-631, 

'^  People  V.  La  Salle  Co.,  84  111.303;  and  note  of  the  learned  editor.    Demarest 

8.  p.  Hill  r.  Oneida  Co.,  10  John.s.  (N.  Y.)  v.    Wickham,  63  N.  Y.  320,  324,  1875; 

250;  People  17.  Albany,  12  Johns.  (N.  Y.)  Lewis    v.    Marshall    Co.,    10    Kan.    102, 

414  ;  People  v.  Supreme  Court,  5  Wend.  1870;  Glencoe  v.  People,  78  111.  382, 1875. 
(N.  Y.)   114;    Gourley   v.  Allen,  5  Cow. 
(N.  Y.)  044;  King  v.  Dock  Co.,  13  E.  C. 
L.  130. 
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porate  officers  according  to  their  duty ;  ^  but  if  the  office  is  full 
bv  the  possession  of  an  officer  de  facto  under  color  of  right,  a 
maiidcxmus  will  not,  as  hereafter  explained,  be  granted  to  proceed 
to  a  new  election  until  the  person  in  possession  has  been  ousted 
upon  proceedings  in  quo  warranto?  "  The  court,"  says  Mr.  Will- 
cock,^  ''  will  grant  a  mandamus  to  proceed  to  an  election  of  a  new 
mayor,  after  the  charter  day  has  passed  without  such  election, 
where  the  former  mayor  having  the  power  to  do  so  holds  over, 
and  refuses  to  convoke  an  assembly  *  for  that  purpose,  unless  the 
charter  restrains  the  right  of  electing  to  a  particular  time  "  ;  and 
"•  it  will  be  granted  for  the  election  of  bailiffs,  chamberlains,  coro- 
ners, and  other  annual  officers,  although  not  the  chief  officers  of 
the  corporation." 

§  839.  (675)  So,  in  this  country  it  has  been  decided  that  an 
election  for  municipal  officers  may  he  held  after  the  charter  day,  and 
that  a  mandamus  may  be  granted  to  compel  the  proper  officers  to 


1  Hex  V.  Cambridge,  4  Burr.  2008; 
Rex  V.  Tregony,  8  Mod.  113;  Rex  v. 
Abington,  1  Ld.  Rayin.  561 ;  Rex  v.  St. 
Martin,  1  Term  R.  149;  Rex  v.  Liver- 
pool, 1  Barnard.  83  ;  Rex  v.  Woodrow,  2 
Term  R.  732;  Rex  v.  Scarborough,  2 
Stra.  1180;  Rex  v.  Leyland,  3  M.  &  S. 
184;  Rex  v.  Thetford,  8  East,  270;  Rex 
r.  Norwich,  1  B.  &  Ad.  310;  Willc.  357, 
pi.  45;  II).  361,  pi.  50;  Tapping  on  Man- 
damus, 165;  Rex  v.  York,  4  T.  R.  669; 
Stephens'  Nisi  Prius,  2203-2295;  Rex  v. 
Wincliester,  7  A.  &  E.  215;  Regina  v. 
Pembroke  (corporation  of),  8  Dowl.  P.  C. 
302;  Regina  v.  Leeds  (Mayor  of,  etc.),  7 
A.  &  E.  963;  Grant  on  Corp.  204,  208, 
213,  219. 

2  Rex  V.  Bankes,  3  Burr.  1454  ;  Rex 
V.  Cambri<lge,  4  Ih.  2011 ;  Rex  v.  Radford, 
1  East,  80;  Rex  r.  Triiro,  3  B.  &  A.  592  ; 
Rex  V.  Derby,  7  A.  &  E.  419;  Rex  v. 
Iliorns,  //-.  960;  Jh.  966;  Rex  v.  Col- 
chester, 2  Term  R.  259 ;  infra,  sees.  842- 
846;  post,  sec.  892.  Section  cited  and 
approved.  People  v.  Common  Council, 
etc.,  77  N.  Y.  503. 

8  Willc.  357,  pi.  45;  Th.  301,  pi.  56; 
Rex  V.  Cambridge,  4  Burr.  2011 ;  Rex  v. 
Scarborough,  2  Stra.  1180;  Rex  v.  Nor- 
wich, 1  B.  &  Ad.  310;  Angell  &  Ames, 
see.  700. 


*  As  to  Corporate  Assembly,  see  ante, 
ell.  X. 

Where,  "  by  the  charter,"  the  office  of 
alderman  becomes  immediately  vacant 
by  his  election  and  acceptance  of  a  public 
office  he  is  neither  an  alderman  de  facto 
nor  de  jure,  and  it  is  the  duty  of  the  com- 
mon council  to  order  a  special  election 
to  fill  the  vacancy.  If  the  officer  acts 
as  alderman  the  remedy  is  not  by  quo 
warranto  but  by  mandamus  to  compel  tiie 
ordering  of  a  special  election.  People  v. 
Common  Council,  77  N.  Y.  503 ;  People 
V.  Nostrand,  46  N.  Y.  381 ;  People  v.  Car- 
rique,  2  Hill  (N.  Y.),  93;  Lamb  v.  Lynd, 
44  Pa.  336;  State  v.  Rahway,  33  N.  J. 
L.  110;  Fish  v.  Weather  wax,  2  Johns. 
Cas.  217. 

If  municipal  corporations  neglect  to 
hold  elections  as  empowered  by  the  re- 
medial statute  of  11  Geo.  I.,  ch.  iv.,  by 
which  they  are  authorized  to  supply  the 
vacant  offices  of  mayor,  they  may  be 
compelled  to  fill  them  by  mandamus. 
Rex  V.  Oxford,  Cas.  Temp.  Hardw.  178; 
Rex  V.  Cambridge,  4  Burr.  2011 ;  Willc. 
360. 

As  to  right  of  officer  to  hold  over,  see 
authorities  last  cited,  and  also  ante,  ch. 
ix.  sec.  217. 
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give  notice  thereof.^  And  the  writ  will  lie  in  the  name  of  the 
state  on  the  relation  of  a  voter  to  compel  a  municipal  council  to 
hold  or  appoint  a  special  election^  according  to  the  charter,  to  fill 
a  vacancy  in  tlieir  body,  when  this  is  a  duty  enjoined  upon  them  ; 
and  to  justify  the  writ  there  need  not  be  a  positive  refusal  ; 
unreasonable  delay,  manifesting  an  intention  not  to  perform  the 
duty,  is  sufficient.^  So  where  it  is  made  by  charter  the  duty  of 
the  select  and  common  councils  to  assemble  in  joint  meeting  to  ap- 
])oint  certain  corporate  officers,  not  elected  by  the  people,  and  the 
lime  for  the  meeting  is  fixed  bylaw  or  ordinance,  it  is  not  discre- 
tionary in  one  of  these  bodies  to  refuse  to  meet  with  the  other, 
and  if  it  does  so  refuse,  its  members  may  be  compelled  by  man- 
damus.^ 

§  840.  (676)  Municipal  councils^  as  we  have  before  seen,  are 
often  invested  with  the  control  of  municipal  elections,  and  are 
made  canvassers  and  judges  of  the  result.,  and  they  may  be  com- 
pelled to  perform  their  duties  in  this  respect  by  mandamus.^ 


1  People  I.'.  Fairbiiry.  51  111.  1 19, 1SG9  ; 
8.  p.  State  V.  Smitli,  22  Minn.  :il8,  1875. 
Cornell,  J.,  says  :  "  So  far  as  relates  to  tlie 
time  wlien  such  election  [for  city  asses- 
sors] should  be  niaile,  the  statute  is  di- 
rectory. The  city  council  having  neglect- 
ed its  duty  at  the  projier  time  from 
whatever  cause,  the  obligation  still  rested 
upon  it  to  elect  at  the  earliest  opportuni- 
ty." Citing  the  text.  Quo  ivtirranto  re- 
fused against  an  alderman  elected  on  a 
wrong  day,  no  fraud  being  alleged.  State 
V.  Tolau,  4  Vroom  (33  N.  J.  L.),  195; 
ante,  sec.  217  et  seq. ;  Tapping  on  Manda- 
mus, 165;  post,  sec.  900.  Mividamus  may 
issue  to  coinjiel  public  officers  to  perform 
a  public  duty,  although  the  time  pre- 
scribed by  the  statute  has  passed,  and  if 
the  public  officer  has  been  succeeded  by 
another,  it  is  the  duty  of  the  successor  to 
obey  the  writ  when  required,  which  his 
predecessor  omitted.  Reg.  i'.  Maj^or,  etc. 
Monmouth,  L.  K.  5  Q.  B.  251 ;  Rochester 
(Mayor,  etc.  of)  v.  Reg.,  27  Law  J.  Q.  B. 
436;  Add.  on  Torts  (4th  Eng.  ed.),  1057. 

2  State  V.  Railway,  3;]  N.  J.  Law,  410, 
1868.  Vacancies  in  munic! pat  offices.  Ante, 
sec.  222.  Te.xt  cited  and  apjiroved.  Peo- 
ple V.  Common  Council,  etc.,  77  N.  Y.  503, 
512,  1879. 


3  Lamb  v.  Lynd,  44  Pa.  St.  330,  1803; 
s.  c.  Brighik-y's  Election  Cases,  024  and 
note.  Head,  J.,  concurred  because  this 
was  a  necessary  result  of  Kerr  v.  Trego, 
47  Pa.  St.  292;  .s.  c.  Briglitley's  Election 
Cases  632,  where  he  ilissentcd ;  ante,  ch. 
X.  sec.  284.  Further,  as  to  contested  elec- 
tion cases,  Briglitley's  Election  Cases,  270, 
455,  460,  056;  jwst,  ch.  xxi.  on  Quo 
Warranto. 

*  Ante,  ch.  ix.  sec.  200  et  seq.  ;  Lamb  i*. 
Lynd,  Briglitley's  Election  Cases,  624, 
030,  and  note;  s.  c.  44  Pa.  St.  336. 

Mandamus  will  lie  to  compel  (lection 
canrastsers,  whose  duties  are  ministerial, 
to  act  but  not  to  control  their  judgment. 
Magee  v.  Supervisors,  10  Cal.  376 ;  State 
I'.  County  Judge,  7  Iowa,  186 ;  Rice  r. 
Smith,  9  Iowa,  570;  State  v.  Bailey,  7 
Iowa,  390;  ante,  sec.  204,  note  ;  Moses  on 
Mandamus,  ch.  xiii. ;  Briglitley's  Election 
Cases,  261,  300,  305,  423,  434;  State  u. 
Marston,  6  Kan.  524,  1870. 

It  will  also  lie,  upon  the  relation  of  any 
voter  or  tax-payer  interested,  to  compel 
an  election  officer  to  announce  the  result  of 
an  election.  People  v.  Salomon,  46  111. 
415.  So  it  will  lie  to  a  returning  officer, 
board  of  examiners,  or  managers  of  an 
edection,  or  council,  to  compel  them  to 


832  MUNICIPAL   CORPORATIONS.  [CH.  XX. 


To  take  Municipal  Office. 

§  841.  (677)  In  England.^  on  the  principle  heretofore  adverted 
to,'  if  a  corporator,  elected  to  a  corporate  office,  neglect  or  refuse, 
without  sufficient  legal  excuse,  to  serve,  he  may  be  compelled  by 
mandamus,  but  it  is  doubtful,  as  before  suggested,  how  far  this 
doctrine  is  applicable  in  this  country .^ 

To  admit  to  3Iimicipal  Office, 

§  842.  (678)  In  appropriate  cases,  7nandamus  will  lie  to  compel 
the  proper  officers  of  a  municipal  corporation  to  admit  to  the  pos- 
session of  his  place  one  elected  to  any  municipal  or  corporate 
office.*^  Mandamus  is  not  considered,  in  England,  the  proper 
remedy  to  try  the  right  to  a  public  or  municipal  office,  and  a 
mandamus  to  admit  gives  no  title  to  the  person  admitted,  but  it 
enables  him  to  try  or  enforce  his  right ;  and  if  there  is  another 
remedy  open  to  the  applicant,  as,  for  instance,  an  information  in 
the  nature  of  quo  warranto  (which  lies  where  the  adverse  claimant 
or  officer  is  in  possession),  a  mandamus  will  not  be  granted.  But 
it  will  be  granted,  says  Mr.  Willcock,  "  where  quo  ivarranto  does 
not  lie,  although  the  office  be  already  full,  as  otherwise  in  many 
cases  the  applicant  would  be  without  remedy."^     In  cases  where 

give  a  certificate  of  election  to  the  person  Mandamus  to  compel  corporation  to  amove 
elected.    State  v.  The  Judge,  etc.,  13  Ala.  an  officer.  ,Ante,  sec.  251,  note. 
805,  1848;    Strong,  Petitioner,  20  Pick.  i  J«<e,  sec.  223;  Douglass  i'.  Essex,  9 
(Mass.)  484,  1838;  OTerrall  v.  Colby,  2  Vroom  (88  N.  J.  L),  214;    Rex  v.  Bed- 
Minn.    180;    State    v.   Loomis,   5   Plam.  ford,  1  East,  80;  Rex  w.  Leyland,  3  M.  & 
(Ohio)  358,  362;   Rex  v.  York,  4  Term  S.  184;  Willc.  367.     When  the  writ  lies 
R.  669.     Such  certificates  are  important,  to  compel  an  officer  to  take  upon  himself 
since   they  are  prima  facie  evidence   of  the  duties  of  his  office,     yln^e,  sec.  223; 
title,  thoTigh  not  conclusive  in  the  trial  of  Tapping  on  Mandamus,  189. 
contested  elections.      Kerr  v.  Trego,  47  ^  ^{nle,  sees.  223,  226. 
Pa.  St.  202,  1864 ;  s.  c.  Brightley's  Elec-  3  state  v.  Rahway,  33  N.  J.  Law,  111, 
tion   Cases,  632,  641  and  note  ;  Carpenter  18G8 ;  Willc.  3G8,  pi.  74;  Angell  &  Ames 
V.   Ely,   4   Wis.   420 ;    Brightley's    Elec-  on  Corp.  sec.  703. 

tion  Cases,  258,  314,  320,435.     Soman-  4  Reginav.Leeds,  11  A.  &E.  512  ;  Rex 

(^a/ni(.s  lies  to  a  municipal  corporation  to  v.  Winchester,  7  A.  &  E.  215;    Rex  r. 

compel'  it   to   act   according  to  its  duty  Sawyer,  10  B.  &  C.  486 ;    Regina  v.  Slat- 

upon  the  .SI/ /7?c/eMc// o/'s7//fi/(V's  offered  by  a  ter,   11   A.  &  E.  502;    Regina  v.  Derby 

person  elected  to  a  municipal  office.  Ante,  (councillors  of),  7  A.  &  E.  419;  Same  i". 

sec.  215,  note.     i)fandamus  lies  in  favor  of  Iliorns,  //).  960;  Frost  v.  Chester,  5  E.  & 

relators  duly  elected  to  a  municipal  office  B.  531 ;  Willc.  373,  pi.  87.     The  requisites 

to  compel  the  mayor  or  proper  officer  to  of  returns  to   writs  of  mandamus  to  admit 

administer    the    oath    of  office    to   them,  are  stated  by  Mr.    Willcock,  at  pp.  413- 

Heath,   in  re,  3  Hill  (N.   Y.),  42,  1842.  417,  and  by  Angell  &  Ames,  sec.  722. 
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mandamus  lies,  the  applicunt  will  be  refused  the  writ  unless  he 
shows  a  prima  facie  title.^ 

§  843.  (679)  In  this  country  the  same  general  principles  are 
recognized,  although  there  is,  as  we  shall  see,  some  difference  of 
opinion  as  to  the  scope  of  the  remedy  by  mandamus  where  there 
is  an  officer  or  adverse  claimant  in  possession.  Thus  mandamus 
lies  to  compel  the  city  council  to  admit  a  councilman  duly  elected 
to  that  office. 2  But  on  the  ground  that  mandamus  was  not  a 
proper  proceeding  to  try  the  right  to  a  public  office,  the  court 
declined  to  make  an  order  to  show  cause,  in  a  case  where  the 
relator  claimed  to  have  been  elected  by  the  common  council  to 
the  office  of  assessor,  and  also  claimed  that  the  council  wrongfully 
deprived  him  of  his  office  by  refusing  to  count  the  vote  of  one  of 
the  members  in  his  favor.^ 

§  844.  (680)  The  adjudged  cases  in  this  country  agree  that  quo 
ivarrayito,  or  an  information  or  proceeding  in  the  nature  of  a  quo 
ivarranto,  is  the  appropriate  remedy,  when  not  changed  by  charter 
or  statute,  for  an  usurjjatioii  of  a  municipal  franchise,  as  well  as 
for  unauthorized  usurpations  and  intrusions  into  mniiicipal  offices.^ 
When  no  special  tribunal,  with  exclusive  and  final  power  to  settle 
contested  titles  to  office,  is  provided,  the  regular  method  is  by  quo 

1  Willc.  3G8,  pi.  74.  Brightley's  Election  Cases,  573,  623,  and 

2  State  V.  Railway  (33  N.  J.  L.),  Ill,     cases  cited. 

1868.  The  title  to  office  must  be  tested  on  quo 

8  People  I'.  Detroit,  18  Mich.  338, 1809.  imm-anto,  and  cannot  be  questioned  col- 

^[andamus  and  71/0  tcarranto    are    some-  laterally.     People  v.  Flctclier,  2  Scam.  (3 

times    concurrent    remeilies    to    try  the  111  )  487 ;    Bonner    v.  State,  7   Ga.  473, 

right  of  contending  parties  to  an  office.  1849,  and  cases  cited  ;  People  v.  Kip,  4 

State  I'.  Falconer,  44  Ala.  696,  1870.    See  Cow.   (N.  Y.)   382,  note  ;   //'.  358,  1822; 

also,  Reid,  In  re,  50  Ala.  439,  1874.  Lewis  v.  Oliver,  4  Abb.  Pr.  Rep.  121  ;  St. 

*  Reynolds  r.  Baldwin,  1  La.  An.  105;  Louis  County   Court  v.   Sparks,  10  Mo. 

followed,  Cocliran  v.  McCleary,  22  Iowa,  117,   1840;   Winston  v.  Moseley,  35  Mo. 

75,  1807  ;  State  i".  Ramos,  10  La.  An.  420;  146.     In  Xorth   Carolina   tlie   remedy  to 

People  I'.  Matteson,  17  111.  107  ;  People  v.  try  title  to  office  is  (jtio  rrnnmtto.     Ilower- 

Stevcns,  5  Iliil  (N.  Y.),  OIG,  1843;  Hull-  ton  c.  Tate,  00  N.  C.  231  and  note;  ante, 

man  v.  Honocomp,  5  Ohio  St.  237,1855;  ch.  ix.  sec.  202;  ante,  cli.  x. ;  jmst,  sec. 

ante,  sec.  272  ;  post,  sees.  890-892.  892.     In    Pennsi/lrania,  quo   wairanto   lies 

Leijalitij  of  election  and   title  to  office  to  try  tlie    riglit  to  all  offices,  military 

cannot   [ordinarily]   be  tested  by  bill  in  as  well  as  civil.  Commonwealth  v.  Small, 

chancer!/.     lb.      But    see,   in   exccption.al  27  Pa.  St.  31  ;  Field  v-  Commonwealth, 

instances,  Kerr  v.  Trego,  47  Pn.  St.  292,  32  Pa.  St.  478.     So  in  Alahmna  and   Cmi- 

18G4  ;  cited  aH^e,  sec.  275;  s.c.  Brightley's  necticut.     Harris,  jh  rr,  52  Ala.  87,  1876  j 

Election  Cases,  632.    Remedy  hy  injunction.  Duane  v.  McDonald,  41  Conn.  617,  1874. 
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warranto  ;  ^  and  the  instances  are  exceptional  when  this  may  be 
done  on  mandamus.  If  another  is  commissioned,  and  in  actual 
discharge  of  the  duties  of  the  office,  an  adverse  claimant  to  the 
office  is  not  entitled  to  a  mandamus,  but  must  resort  to  quo  war- 
ranto;  but  it  was  admitted  that  where  the  office  is  attempted  to 
be  held  under  an  appointment  whiclj  is  merely  colorable  and  void, 
mandamus  would  lie.^  In  Texas  it  is  held  that  majidamus  will  lie 
to  recover  or  to  be  admitted  to  the  possession  of  an  office  to  which 
the  chiimant  has  been  elected  and  commissioned.^  In  Georgia,  and 
some  of  the  other  states,  the  English  rule  is  maintained,  namely, 
that  where  a  person  is  an  officer  de  facto,  —  that  is,  is  in  the  exer- 
cise of  the  duties  of  an  office  under  a  prima  facie  right  or  color 
of  title,  —  the  remedy  to  admit  another  having  a  lawful  claim  is 
not  by  mandamus,  but  by  an  information  in  the  nature  of  a  quo 
zvarranto.^ 

§  845.  (681)  But,  in  a  case  in  Maryland,^  in  which  the  claimant 
sought  not  only  the  removal  of  the  incumbent,  but  the  possession 
of  the  office  for  himself,  the  objection  was  made  that  quo  warranto, 
and  not  mandamus,  was  the  proper  remedy  to  try  the  title  to  the 
office ;  but  the  Court  of  Appeals  held  that  the  objection  was  not 
well  taken,  and  that  the  plaintiff  need  not  resort  to  quo  warranto 
as  preliminary  to  mandamus,  as  this  might  prove  inadequate,  by 
reason  of  the  delay  it  would  occasion.  The  court  was  of  opinion 
that  mandamus  to  compel  the  defendant  to  surrender  to  the  peti- 

1  Ante,  ch.  ix.  sees.  202-205 ;  People  v.  17  111.  1G7  ;  People  v.  Head,  25  111.  325  ; 

Detroit,  18  Mich.  338.  People  v.  Hilliard,  29  111.  413,  1862.     But 

-  State    V.  Dunn,    Minor    (Ala.),  46,  a  groundless,  colorless  claim  to  an  office, 

1821  ;  State  v.  Auditor,  36  Mo.  70,  18G5,  or  a  pretended  intrusion  into  or  retention 

per  Wdf/ner,  J.  ;  People  v.  Scnigliam,  20  of  it,  will  not,  as  against  a  person  duly 

Barb.  (N.  Y.)  302;  post,  sec.  892.  elected  and  acting,  be  sufficient  to  drive 

8  Lindsley  v.  Lucltett,  20  Tex.  516.  the  informant  to  a  quo  warranto,  and  he 

*  Bonner   v.   State,  7    Ga.  473,   1849;  may  have  a  mandamus   to   compel   such 

State  '•.  Delicsseline,  1  McCord  (S.  C),  person,  though  he  was  the    informant's 

52;  State  v.  Dunn,  1  Minor  (Ala.),  46;  predecessor  in  office,  to  deliver  up  the 

People  V.   Corporation  of   New   York,  3  books    and    property   belonging    to    the 

Johns.  (N.  Y.)  Cas.  79;  Hex  y.  Mayor  of  office.     People    v.    Kilduff,    15    III.    492, 

Colchester,  2  Term  R.  259  ;  s.  p.  St.Louis  1854,;  Rex  v.  Cambridge,  4  Burr.  2008  ; 

County  Court  r.  Sparks,  10  Mo.  117,  1840.  Borough  of  Tintagel   (case  of),  2   Stra. 

"Mrindamns  will  not  be  issued  to  admit  a  1003  ;  Rex  ;».  Winchester,  7  A.  &  E.  215. 

person  to  an  office   while  another  is  in  When  mandamus  is  thn  proper  remedy  to 

under  color  of  riglit."     State  v.  Auditor,  determine  the  right  to  an  office.     Grant 

30  Mo.  70,  per  Waijner,  J.     Mandamus  will  on  Corp.  210  ;  post,  sees.  891,  892. 
not  lie  to  turn  out  one  officer  and  to  admit  ^  ilarvvood  v.  Mai'shall,  9  Md.  83, 1856. 

another  in  liis  place.    People  v.  Matteson, 
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tioner  the  office  was  the  only  complete  remed}',  since  "  under  the 
quo  warranto  infoi-niation  the  judgment  mij^ht  amove  the  occupant, 
but  would  not  install  the  claimant."  ^  And  the  court  further  held 
that  mandavms  might  issue  although  the  office  was  filled  by  the 
defendant,  who  claimed  title.  It  admitted  the  conflict  of  deci- 
sions on  this  point,  but  regarded  mandamus  as  particularly  appli- 
cable to  the  cause  before  the  court. 

§  84G.  (GS2)  There  is  much  to  recommend  the  views  of  the 
Maryland  court  in  the  case  just  referred  to,  since  the  delays  of 
resorting  to  quo  zvarranto  are  such,  in  consequence  of  the  short 
terms  of  our  elective  officers,  as  generally  to  amount  to  a  denial 
of  justice.  Before  the  quo  warranto  proceedings  can  be  deter- 
mined, the  term  of  the  claimant  frequently  ex[)ires,  and  a  judg- 
ment in  his  favor  is  a  barren  victory ."-^  It  is  agreed  that  where, 
for  any  reason,  quo  warranto  will  not  lie,  and  there  is  no  other 
adequate  remedy  provided,  the  right  to  a  disputed  office  may  be 
settled  on  mandamus.^  Looking  at  the  question  in  view  of  our 
short  official  terms,  we  should  say  that  where  the  effect  of  com- 
pelling a  resort  to  quo  tvarranto  would  be  unreasonably  to  delay 
the  decision  of  the  disputed  right  (which  concerns  not  only  the 
individuals,  but  the  public),  the  court  would  be  justified  in  inter- 
fering by  mandamus,  so  far,  at  least,  as  to  see  that  the  incumbent 
is  actually  a  bona  fide  possessor  of  the  place,  and  that  there  is  a 
real  dispute,  and  fair  doubt  as  to  which  party  has  the  legal  title.^ 

1  lb.;  citing  Strong's  Case,  20  Pick  3  Wiilc.  373,  pi.  87 ;  People?;.  Stevens, 
(Mass.)  407  ;  Dew's  Case,  3  Hen.  &  Miuif.     5  Hill  (N.  Y.),  GIG,  lb43. 

(Va.)  1,123.     See,  also,  in  Massachusells,  *  Post,  c\\.  xx\.  When  conflicting  claims 

Howard  v.  Gage,  0  Mass.  4G2.  to  office  may  be  settled  on  mandamus,  dis- 

2  Where  a  judgment  of  ouster  in  quo  cussed,  but  not  determined,  in  the  People 
wairanto  has  been  rendered  in  an  inferior  v.  Stevens,  6  Hill  (N.  Y.),  610,  1843;  see 
court  and  the  defendant  has  duly  ap-  Hex  r.  Cambridge  (Mayor,  etc.),  4  Burr, 
pealed  and  filed  the  necessary  sujx'rsfdens  2008;  People  v.  Scrugham,  20  Barb.  (N. 
bond,  maudauius  from  the  superior  court  Y.)  302;  People  v.  Kilduff,  15  111.492; 
to  tlie  inferior  court  to  execute  the  judg-  Banton  v.  Wilson,  4  Te.x.  400;  Lindsly  i'. 
ment  of  ouster  will  not  be  awarded,  al-  Luckett,  20  Te.x.  516;  Diggs,  in  re,  52 
though  the  term  of  office  will  expire  Ala.  381,  1875;  Angell  &  Ames,  sec.  706. 
before  the  appeal  can  be  regularly  licard  In  Heath,  in  re,  3  Hill  (N.  Y.),  42,  the 
in  the  appellate  tribunal.  United  States  question  whether  the  relators  were  duly 
V.  Addison,  22  How.  (U.  S.)  174,  1859.  elected  to  municipal  offices  was  inciden- 
If  the  appellant  fails  to  prosecute  his  ap-  tally  determined  on  mandamus,  but  the 
peal  with  effect,  it  is  intimated  by  Mr.  question  as  to  the  "  proper  remedy  was 
Justice  McLean  that  the  supersedeas  bond  not  made."  People  i-.  Stevens,  5  Hill, 
would  be  available  in  such  a  case  to  the  620,  per  Bronson,  J.  But  where  manda- 
appellee  or  defendant  in  error  as  an  in-  jiius  is  resorted  to  in  order  to  tr^'  which 
demnity.     lb.  p.  185  ;  iufra,  sec.  884.  of   two   persons  has   been  elected  to  an 
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To  restore  to  Municipal  Office. 
§  847.  (683)  The  power  of  municipal  corporations  to  amove 
officers  has  been  treated  in  a  former  chapter ;  ^  and  the  corpora- 
tion, as  we  have  seen,  may  in  some  cases  be  compelled  by  man- 
damus to  exercise  this  power.^  Where  a  municipal  officer  or 
meml)er  of  a  municipal  council  has  been  illegally  suspended  or 
illegally  removed,  he  is,  in  general,  entitled  to  a  mandamus  to  be 
restored.^  The  doctrine  has  been  sanctioned,  that  where  an  offi- 
cer of  a  corporation  has  been  irregularly  removed,  yet  if  the  court 
see  good  cause  for  the  removal,  that  is,  if  they  see  that  by  regular 
proceedings  another  amotion  for  the  same  cause  would  follow, 
and  that  it  is  the  duty  of  the  corporation  to  exercise  the  power 
to  amove,  the  peremptory  writ  may,  in  the  discretion  of  the 
court,  be  refused,  to  compel  his  restoration.* 


office,  and  indeed  in  every  such  proceed- 
ing except  71(0  icarTanto,  the  regular 
determination  of  the  board  of  canvassers' 
is  conclusive.  People  v.  Stevens,  5  Hill 
(N.  Y.),  616,  where  court  refused  applica- 
tion of  relator  to  compel,  by  viandamus, 
predecessor  in  office  to  deliver  books  and 
papers,  because  relator's  title  to  the  office 
was  not  clear.  People  v.  Vail,  20  Wend. 
(N.  Y.)  \'l,  14;  post,  sec.  802. 

If  there  be  no  doubt  as  to  the  validity 
of  an  election,  the  court  will  not  interfere 
by  mandamus  in  the  first  instance,  but 
will  leave  the  parties  to  their  remedy  by 
quo  warranto.  Commonwealth  v.  Commrs., 
5  Rawle  (Pa),  75. 

^  Ante,  ch.  ix.  sees.  238-250;  Willc. 
375 ;  Grant  on  Corp.  243,  410. 

^  Ante,  sec.  248,  note;  Delahanty  v. 
Warner,  75  111.  185,  1874. 

8  Ante,  sec.  248,  note ;  sec.  2.55 ;  Duf- 
field's  Case,  Bright.  Elec.  Cas.  046; 
Mayor  of  Durham's  Case,  1  Sid.  33 ;  Bac. 
Abr.  title  "Mandamus  "  ;  Grant  on  Corp. 
247-250 ;  Willc.  378  ;  State  v.  Jersey  City 
(suspension  of  councilman),  1  Dutch.  (N. 
J.)  530;  State  v.  Paterson  (city  treas- 
urer), 9  Vroom  (38  N.J.  L.),  190;  Dela- 
hanty V.  Warner,  75  III.  185,  1875;  State 
V.  Common  Council,  0  Wis.  254  ;  Den  v. 
Judges,  3  Hen.  &  Munf.  (Va.)  1.  Where 
county  commissioners  removed  a  clerk, 
the  court  ordered  a  peremptory  mandamus 
to  restore  the  party  removed  to  his  office, 
because    the   record  did    not    show  the 


ground  of  removal.  Street  v.  County 
Commrs.,  Breese  (1  III.),  25.  Where  a 
corporate  body  strikes  off  the  name  of  a 
member  without  notice  to  him,  a  manda- 
mus to  restore  him  will  be  granted.  De- 
lacy  V.  Neuse,  etc.  Co.,  1  Hawks  (N.  C), 
274,  1821 ;  Duffield's  Case,  Bright.  Elec. 
Cas.  646.  Mandamus  will  not  lie  to  re- 
store one  to  an  office  to  which  he  is  not 
entitled,  though  he  may  have  been 
illegally  removed.  Major  v.  Randolph,  4 
Watts  &  Serg.  (Pa)  514.  People  v. 
Metropolitan  Police  Board,  26  N.  Y.  310; 
Forasmuch  as  an  officer  unlawfully  re- 
moved has  a  remedy  by  quo  warranto  or 
mandamus,  to  restore,  when  either  of 
these  remedies  is  proper,  a  city  officer 
cannot  resort  to  equity  to  enjoin  the  cor- 
porate authorities  from  unlawfully  re- 
moving him  and  appointing  a  successor. 
Delahanty  v.  Warner  (street  commis- 
sioner), 75  III.  185,  1874;  s.  c.  20  Am. 
Rep.  237. 

*  Rex  V.  The  Mayor,  etc.  of  Axbridge, 
Cowper,  523 ;  Rex  v.  The  Mayor  etc.,  2 
Term  R.  181,  1^2,  per  Ashhurst,  i.  ;  Rex 
V.  Bristol,  1  D.  &  R.  389 ;  8.  c.  5  B.  & 
Aid.  731  ;  Paine,  in  re,  1  Hill  (N.  Y.),  665, 
667,  1841,  per  Coioen,  J.;  Rex  v  Bank,  2 
B.  &  Aid.  620  ;  ante,  sec.  235,  n. ;  sec.  254. 
Mr.  Willcock  (Munic.  Corp.  370,  pi.  100), 
stated  the  doctrine  thus  :  A  peremptory 
mandamus  to  be  restored  "  will  not  be 
granted  to  a  public  officer  who  admits 
that     he    was    justly     but     irregularly 
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To  enforce  Delivery  and  Inspection  of  BooJcs  and  Papers. 

§  848.  (084)  Mandamus^  as  wg  have  Ijcfore  seen,  is  a  proper 
remedy  for  the  duly  elected  officer  of  a  municipal  eorpoiation  to 
obtain  possession  of  the  seal,  hooka,  papers,  and  records  appertain- 
ing to  such  office,  from  his  predecessor;  ^  but,  as  elsewhere  stated, 
the  courts  will  not,  in  general,  try  by  mandamus  whether  one 
person  is  entitled  to  an  ofliee  actually  filled  by  another,  under 
commission  or  color  of  right.-  In  this  country,  the  records,  pub- 
lic books,  and  by-laws  of  municipal  corporations  are  of  a  public 
nature,  and  if  such  a  corporation  should  refuse  to  give  inspection 
thereof  to  any  person  having  an  interest  therein  or,  perhaps,  for 
any  proper  purpose  to  any  inhabitant  of  the  corporation,  whether 
he  had  any  special  or  private  interest  or  not,  a  writ  of  mandamns 
would  lie  to  command  the  corporation  to  allow  such  inspection, 
and  copies  to  be  taken,  under  reasonable  precautions  to  secure 
the  safety  of  the  originals.^ 

To  enforce  Duties  toivards   Creditors. 

§  840.  (G85)  Mandamus  is  one  of  the  principal  remedies  by 
which  municipal  and  public  corporations  are  compelled  to  jjerform 
their  duties  totvards  their  creditors.  The  power  of  the  legislature 
over  these  corporations  is  such  that  it  may  require  them  to  levy  a 
tax  to  pay  creditors,  and  obedience  to  such  requirement  may  be 
enforced  by  mandamus.^     The  power  of  municipal  corporations  to 

amoved";  citing  Rex  u.  The  Mayor,  etc.,  right.      Kimball  v.  Lamprey,   19   N.  H. 

Cowper,  523.     See,  also.  Rex  v.  Campion,  215. 

1  Sid.  'J7  ;  Rex  v.  Oxon,2  Salk.  429;  Hex  »  Ante,  sec.  303.   Further,  as  to  inspec- 
V.  Slatford,  5  Mod.  300;  Rex  v.  Ipswicli,  tion:  1  Greenl.  Ev.  sees.  471-478 ;  Angell 

2  Ld.  Uayni.  1240.  &    Ames,  sec.  707;  Tapping  on    Manda- 

litr/itisiles  of  rcfiirnx  to  a  mandcnnus  to  w".s,  52,  95;  Rex  ('.Newcastle,  2  Stra.  1223 ; 

restore.     Willc.  417-424  ;  Angell  &  Ames,  Rex  v.  Babb,  3   Term  R.   580 ;  Rex  i-. 

sees.  72.3-725,  729.  Slielley,  lb.  142;  Rex  v.  Lucas,  10  East, 

1  Aide,  sec.  302;  Reople  r.  Kilduff,  15  235  ;  Rex  v.  Tower,  4  M.  &  S.  1G2.  Man- 
111.402,1854;  Tapping  on  iUanc/awn/s,  50,  dijmii.<s  will  lie  to  compel  an  officer  to 
94;  3  Bl.  Com.  110;  Rex  r.  Bailer,  8  deliver  tip  property  of  the  state  held  by 
East,  388;  Rex  v.  Hopkins,  1  Q.  B.  101;  him  witliout  any  right  or  authority  of 
Rex  V.  Greene,  G  A.  &  E.  549.  Relator,  law.  State  v.  Bacon,  (5  Neb.  280,  1877. 
who?  Bates  v.  Plymouth,  14  Gray  (Mass.),  <  Commonwealth  ;•.  rittsbiirgh,  34  Pa. 
163  ;  jiost,  sec.  000.  St.  496,  1859.    In  the  New  England  States 

2  People  !'.  Head,  25  111.  325  ;  People  judgments  against  municipalities  are  not 
V.  Ililliard,  29  111.  413,  18(52 ;  supra,  sees,  enforced  by  mandmmis,  but  in  a  mode  pe- 
812-846;  Tapping  on  ^fandnmns,21,2S•,  culiar  to  tliose  states.  By  the  common 
State  V.  Pitot,  21  La.  An.  330, 1S(!9  ;  Grant  law  of  the  New  England  States,  derived 
on  Corp.  216,  and  authorities  cited.  Lies  from  immemorial  usage,  the  estate  of  any 
against  mere   usurpers,  without    color   of  inhabitant  of  a  county,  town,  territorial 
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make  contracts  and  to  create  liabilities  has  been  before  consid- 
ered,^  and  this  authority  imposes  the  duty  of  providing  for  the 
payment  of  obligations  and  liabilities  in  the  special  mode  pre- 
scribed by  law,  and  if  no  such  mode  is  prescribed,  then  by  the 
levy  and  collection  of  taxes  under  the  provisions  of  the  charter 
or  other  legislative  act.^  Whether  the  duty  to  provide  for  the 
payment  of  the  liabilities  of  the  corporation  be  specially  enjoined, 
or  Avhether  it  results  from  the  general  powers  and  nature  of  the 
corporation,  it  may,  in  all  proper  cases,  be  equally  enforced  by 
7nandamus.^ 


parish  or  school  district  is  liable  to  be 
taken  on  execution  on  a  judgment  against 
the  corporation.  5  Dane  Ab.  158  ;  Havvkes 
V.  Kennebec,  7  Mass.  461,  4G3;  Chase  v. 
Merrimack  Bank,  19  Pick.  (Mass.)  564, 
609;  Gaskill  v.  Dudley,  6  Met.  (Mass.) 
546  ;  Beardsley  v.  Smith,  16  Conn.  368. 
In  Massdcliusetts,  payment  of  such  a 
judgment  has  never  been  compelled  by 
viandamiis  against  the  corporation,  as  in 
other  parts  of  the  United  States.  Per 
Gray,  C.  J.,  Hill  v.  Boston,  122  Mass. 
344 ;  ante,  sec.  576  ;  post,  sec.  962,  note  ; 
Newman  i'.  Justices,  5  Sneed  (Tenn.), 
695,  1854;  ante,  cii.  iv.  sees.  62,  63,  60  ; 
Darlington  v.  Mayor,  etc.  of  New  York, 
31  N.  y.  164;  Commonwealth  v.  Alle- 
ghany County,  37  Pa.  St.  277  ;  Bassett 
V.  Barbur,  11  La.  An.  072;  Von  Hoff- 
man V.  Quincy,  4  Wall.  535,  1866  ;  text 
approved.  Brown  v.  Gates,  15  W.  Va. 
131 ;  supra,  sec.  826. 

1  Ante,  ch.  xiv.  on  Contracts  ;  post,  ch. 
zxiii. 

2  Commonwealth  r.  Pittsburgh,  34  Pa. 
St.  496,  510,  1859 ;  Commonwealth  v.  Al- 
leghany County,  37  Pa.  St.  277,  1800. 
In  t\\\sQa.sQ,  Thompson,  J.,  says:  "The 
authority  to  create  a  debt  implies  an  ob- 
ligation to  pay  it,  and  where  no  special 
mode  is  provided,  it  is  implied  tiiat  it  is 
to  be  done  in  the  ordinary  way,  by  the 
levy  and  collection  of  taxes."  37  Pa.  St. 
p.  290  ;  s.  p.  United  States  v.  New  Or- 
leans, 98  U.  S.  381,  1878.  Where  power 
to  levy  taxes  for  general  purposes  was 
expressly  limited,  an  authority  to  contract 
debts  beyond  tliat  amount  for  special  pur- 
poses was  belli  not  to  imply  an  autliority 
to  levy  taxes  to  pay  such  special  debts. 
State    V.  Guttenburg,   39   N.  J.   L.  600; 


text  approved.  Brown  v.  Gates,  15  W.  Va. 
131.  See  ante,  ch.  xix.  on  Taxation ; 
Hasbrouck  v.  Milwaukee,  25  Wis.  122, 
1870.  See  Macon  Co.  Case,  99  U.  S.  582, 
referred  to  below. 

8  See  cases  cited  in  last  note,  also, 
Walkley  v.  Muscatine,  0  Wall.  481 ;  The 
Mayor  v.  Lord,  9  Wall.  409;  Heine  v. 
Levee  Commrs.,  19  Wall.  655,  1873  ;  Rees 
V.  Watertown,  lb.  107,  1873;  text  ap- 
proved. Brown  v.  Gates,  15  W.  Va.  131  ; 
Commonwealth  v.  Alleghany  County, 
32  Pa.  St.  218,  1858;  Commonwealth 
V.  Perkins,  43  Pa.  St.  400 ;  Maddox  v. 
Graham,  2  Met.  (Ky.)  56,  1859;  Lex- 
ington V.  Mulliken,  7  Gray  (Mass.), 
280,  1850  ;  State  r.  Milwaukee,  20  Wis. 
87,  1865 ;  Von  Hoffman  v.  Quincy,  4 
Wall.  585,  1866;  Butz  v.  Muscatine,  8 
Wall.  575,  1869 ;  distinguished.  Super- 
visors V.  U.  S.,  18  Wall.  71,  1873;  Galena 
t;.  Amy,  5  Wall.  705,  1866 ;  Pegram  v. 
County,  64  No.  Car.  557,  1870 ;  Soutter 
V.  Madison,  15  Wis.  30  ;  Flagg  v.  Palmy- 
ra, 33  Mo.  440 ;  Columbia  Co.  v.  King, 
13  Florida,  451  ;  Brown  v.  Crego,  32  Iowa, 
498;  State  v.  Buffalo  Co.,  6  Neb.  454, 
1877;  State  v.  Milwaukee,  25  Wis.  122, 
1869  ;  State  v.  Burbank,  22  La.  An.  318, 
1870;  Addison  on  Torts  (4th  Eng.  ed.) 
1069  ;  Hasbrouck  v.  Milwaukee,  25  Wis. 
122,  1870. 

Form  of  alternative  writ  in  favor  of 
creditor.  Commonwealth  v.  Pittsburgh, 
34  Pa.  St.  496. 

In  Mississippi,  viandamus  is  the  proper 
remedy  of  the  creditor  to  compel  the 
county  board  of  police  to  proceed  to  audit 
the  claim,  and  wiun  audited  the  party  is 
entitled  to  a  county  warrant  on  the  treas- 
urer, and,  if  tliere  is  no  money  in   the. 
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§  850.  (68G)    We  have  seen  that  it  is  a  general  rule,  relating 
to  the  writ  under  coniiideration,  that  it  will  not  lie  if  there  be  a 


treasury,  vumdamus  will  lie  to  compel  the 
board  to  levy  a  tax  to  i)ay  tlie  warrant. 
ISoard,  etc.  v.  Grant,  U  Sni.  &  Marsh.  (17 
Miss.),  77,  1847;  Madison  County  Court 
r.  Alexander,  Walker  (Miss.)  Kep.  o23, 
1832;  Carroll  r.  Board  of  Police,  28  Miss. 
38;  Klein  v.  Warren  Co.,  Gl  Miss.  578; 
Klein  v.  Smith  Co.,  54  Miss.  L'54. 

In  Tcnmssee :  Newman  v.  Scott  Co.,  1 
Heisk.  787. 

In  Arkansas:  Gunn  r.  County,  3  Ark. 
4-27  ;  Vance  v.  Little  Rock,  30  Ark.  435, 
1875. 

In  California,  wdiore  a  money  judg- 
ment is  recovered  against  a  county,  no 
e.\ecuti()n  can  issue ;  and  the  only  rem- 
edy is  to  present  it  to  the  board  of 
supervisors  for  allowance  as  an  audited 
claim  within  the  time  prescribed  by  law ; 
and  if  the  board  refuse  to  perform  its 
duty  by  allowing  it  as  such,  it  may  be 
compelled  to  do  so  by  tnandamus.  Alden 
V.   Alameda  Co.,  43  Cal.  270,  1872. 

In  New  Jersey,  mandamus  is  generally 
a  proper  remedy  to  enforce  the  levy  of 
taxes  for  the  paj'iuent  of  judgments 
against  mimicipal  corporations,  when  the 
ordinary  process  of  execution  is  inade- 
quate. State  V.  Guttenberg,  39  N.  J.  L. 
6G0.  In  this  case  the  court  say  :  "  Every 
lawful  tax  rests  upon  legislative  enact- 
ment, and  subordinate  bodies  that  seek 
to  impose  such  a  burden  upon  the  citi- 
zen must  be  able  to  show  a  power  so  to 
do,  derived  from  positive  statute.  The 
grant  relied  on  must  also  be  evident  and 
unmistakable.  It  is  not,  perhaps,  requi- 
site that  express  authority  to  levy  taxes 
for  every  specific  purpose  for  which  they 
are  imposed  should  be  produced.  The 
power,  or,  more  guardedly  speaking,  an 
extension  of  power,  might,  under  certain 
circumstances,  be  implied.  For  example, 
if  a  municipality,  restricted  as  to  the  pur- 
poses for  which  it  might  incur  debts  or 
expend  moneys,  had,  under  its  charter, 
unlimited  authoritj'  to  impose  taxes  for 
these  purposes,  then  a  subsequent  exten- 
sion of  its  power  of  expemliture,  or  of 
contracting  obligations,  would  usually,  by 
implication,  eidarge  also  its  power  of 
taxation,  so  as  to  embrace  those  new  pur- 
poses.    Such   an   inference  would  arise, 


because  taxation  furnishes  the  common 
source  of  revenue  for  these  public  bodies  ; 
and  when  the  legislature  autliorize<l  in- 
creased expenditure  on  the  part  of  such 
a  body,  whose  pcjwer  to  tax  hail  been 
limited  only  by  its  power  to  spend,  it 
would  be  reasonable  to  suppose  that  the 
use  of  this  sole  power  that  it  possessed  to 
raise  the  means  for  its  expenditures  was 
also  intended.  As,  however,  the  power 
of  taxation  is  a  high  prerogative  of  sover- 
eignty, and  one  whose  exercise  directly 
divests  the  citizen  of  his  property,  its 
grant  by  implication  is  but  little  favored, 
even  as  compared  with  other  implied 
grants  ;  and  the  inference  of  its  existence, 
in  any  case,  is  easily  rebutted.  An  au- 
thority to  wield  it  cannot  be  collected  by 
doubtful  inferences  from  other  powers, 
or  powers  relating  to  other  subjects,  nor 
deduced  from  any  considerations  of  con- 
venience or  advantage.  Nothing  short 
of  express  words  or  necessary  imjilication 
will  answer  the  purpose.  It  should  never 
be  exercised  where  the  right  is  doubtful." 

In  Wisconsin,  by  construction  of  the 
statute,  judgments  against  incorporated 
cities  are  to  be  enforced,  not  by  execution, 
but  the  amount  is  to  be  made  part  of  the 
next  tax  roll  and  collected  as  other  taxes. 
Crane  v.  Fond  du  Lac,  Iti  Wis.  19(3,  18G2. 
But  judgments  in  that  state  may  be  en- 
forced by  mandamus  to  levy  and  collect 
the  requisite  tax  to  pa}"^  them.  State  v. 
Milwaukee,  20  Wis.  87  ;  State  v.  Beloit, 
lb.  79 ;  Soutter  v.  Madison,  15  Wis.  30. 

In  Iowa,  the  remedy  of  a  creditor 
against  county  corporations  (State  v. 
County  Judge,  5  Iowa,  380)  and  upon 
ordinary  municipal  indebtedness  is  by 
suit,  and  not  by  mandamus,  where  the 
indebtedness  is  in  the  original  Ibrm,  as  a 
simple  contract  debt.  Coy  i*.  Lj'ons,  17 
Iowa,  1  ;  State  i-.  Davenport,  12  Iowa, 
335.  Alabama :  Miller  v.  McWilliams, 
60  Ala.  427,  1874 ;  Elmore  Co.  v.  Long, 
52  Ala.  277,  1875.  Nor  can  a  suit  be 
maintained  against  a  county  on  a  claim 
which  has  been  audited  and  allowed  with- 
out reduction.  The  only  remedy  is  by 
mandamus  to  compel  the  levy  of  such  ta.\ 
as  the  law  permits  to  be  levied,  to  pay  the 
claim  (overruling   Randolph  Co.  v.  Bald- 
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plain  and  complete  remedy  by  the  move  ordinary  processes  of  the 
law ;  and  this  principle  luis  been  applied  to  the  mode  of  compel- 


win.  40  Ala.  307),  Covington  Co.  v.  Dunk- 
lin &  Steiner,  5li  Ala.  28,  1875.  See,  also, 
Shinbone  i-.  Uanilolpii  Co.,  56  Ala.  183. 

In  Pennsi/liivtiit,  it  is  held  that  an  ordi- 
nary execution  cannot  bo  issued  against 
a  municipal  corporation  ;  that  none  of  the 
property'  of  such  a  corjjoration,  whether 
real  or  personal,  "  necessary  for  govern- 
mental purposes,"  can  be  seized  or  sold 
thereon,  and  that  the  proper  remedy  for 
the  jndgment  creditor  is  tlie  inanddinus 
execution  provided  by  statute,  which  com- 
mands tiie  corporation  treasurer  to  pay 
the  amount  of  the  judgment  out  of  any 
unappropriated  moneys  in  his  hands,  and 
whicli  must  be  obeyed  by  tiie  officer 
whether  the  council  have  made  an  appro- 
priation therefor  or  not.  These  writs 
have  priority  in  the  order  in  which  they 
are  served.  Monaghan  v.  Philadelphia, 
28  Pa.  St.  207,  1857  ;  Commonwealth  v. 
Pittsburgh,  88  Pa.  66 ;  irifra,  sec.  851, 
note.  And  in  the  same  state,  it  has  been 
held  that  an  action  would  not  lie  upon 
the  resolution  of  a  municipal  corporation 
directing  the  mayor  to  issue  certificates 
of  debt  to  an  individual,  the  only  remedy 
being  by  iimudamiis.  Commonwealth  v. 
Lancaster,  5  Watts  (Pa.),  152.  Mandamus 
to  county  commissioners  to  draw  orders  on 
county  treasury  refused  where  the  treasury 
has  no  money  therein  with  which  the 
orders  can  be  paid.  Price  v.  County 
Commrs.,  1  Whart.  (Pa.)  1  ;  s.  p.  Com- 
monwealth V.  County  Commrs.,  2  lb. 
286.  Remedy  of  a  claimant  against  a 
county  in  Pennsylvania,  when  by  action 
and  when  by  mnndamus,  see  Hester's 
Case,  2  Watts  &  Scrg.  (Pa.)  410;  Com- 
monwealth V.  Commrs.,  etc.,  16  Serg.  & 
Eawle  (Pa.),  317;  Lyon  v.  Adams,  4  lb. 
44-') ;  Wilson  v.  Commrs.,  7  Watts  & 
Serg.  (Pa.)  197. 

liemedy  by  mandamus  to  compel  payment 
of  county  orders  or  warrants  or  audited  claims. 
Coleman  v.  Neal,  8  Ga.  560 ;  ante,  ch. 
xiv.  on  Contracts  ;  State  v.  Mount,  21  La. 
An.  352;  Connor  v.  Morris,  23  Cal.  447; 
Keller  v.  Hyde,  20  Cal.  5'J3  ;  Cuthbert  v. 
Lewis,  6  Ala.  262.  Mandamus  does  not 
lie,  in  New  York,  to  compel  supervisors  to 
audit  and  allow  the  amount  of  a  tax  ille- 
gally assessed  and  collected  from  the  re- 


lator. People  V.  Supervisors,  etc.  11  N. 
y.  (1  Kern.)  563.  In  Iowa,  it  is  held  that 
mandamus  will  not  lie  to  compel  the  county 
auditing  officer  to  act  by  either  allowing 
or  disallowing  a  claim  against  the  county, 
for  tlie  reason  that  the  claimant  has,  by 
an  action  in  the  courts,  a  plain  and  ade- 
quate remedy.  State  v.  County  Judge,  5 
Iowa,  380.  Mandamus  lies  to  a  city 
treasurer  to  compel  a  performance  of  the 
ministerial  act  of  issuin(j  a  warrant  for  an 
audited  or  approved  bill.  State  v.  Mount, 
21  La.  An.  352,  369;  Reynolds  i-.  Taylor, 
43  Ala.  420;  People  ?".  Brennan,  39  Barb. 
(N.  Y.)  536.  Mandamus  will  not  lie  to  an 
auditor  of  a  county  or  other  public  cor- 
poration to  draw  an  order  when  the 
amount  has  not  been  ascertained,  and 
when  he  has  by  law  no  power  to  fix  the 
amount.  Putnam  County  v.  Allen  Coun- 
ty, 1  Ohio  St.  322;  Burnett  v.  Auditor, 
etc.,  12  Ohio,  57  ;  State  v.  County  Audi- 
tor, 19  Ohio,  110;  State  v.  Mount,  21  La. 
An.  352 ;  People  v.  Flagg,  17  N.  Y.  584. 
The  statutes  of  Missouri  require  the  war- 
rant holder  to  reduce  his  claim  to  judg- 
ment before  applying  for  a  mandamus. 
State  V.  Trustees,  etc.,  61  Mo.  155,  1875 ; 
State  V.  Clay  Co.,  46  Mo.  231 ;  State  v. 
Bollinger  Co.,  48  Mo.  475. 

The  writ  of  mandamus  is  the  proper 
remedy  against  an  auditor  who  refuses  to 
issue  a  county  warrant  when  directed  to 
do  so  by  the  board  of  supervisors.  An 
action  on  the  auditor's  official  bond  is  not 
a  "plain,  speedy,  and  adequate  remedy." 
Babcock  v.  Goodrich,  47  Cal.  488,  1874 ; 
ante,  sec.  487. 

When  debt  is  payable  out  of  a  particu- 
lar fund,  the  remedy  is  ordinarWy  by 
mandamus,  and  not  by  action.  Insane 
Hospital  v.  Iliggins,  15  111.  185.  Manda- 
mus will  not  lie  to  compel  the  county 
court  to  grant  an  application  of  a  judg- 
ment creditor  of  the  county  to  issue  a 
warrant  on  the  treasury  payable  out  of  a 
particular  fund,  the  action  of  the  court 
being  judicial,  and  an  appeal  lying  there- 
from to  the  circuit  court.  State  i;.  Macon 
Co.  Court,  68  Mo.  29 ;  see  ante,  ch.  xiv. 
on  Contracts.  Liability  to  be  sued,  see 
post,  ch.  xxiii.     Ante,  sec.  505. 
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lin<T  municipal  corporations  to  meet  their  liabilities  and  ol»lic,'a- 
tions.  Therefore,  it  has  been  generally,  but  not  uniformly,  held, 
if  the  creditor  may  bring  suit  against  the  corporation  and  obtain 
a  judgment,  which  may  be  enforced  and  rendered  effectual  by 
ordinary  execution,  that  mandamus  will  not  lie  to  compel  pay- 
ment, in  advance  of  judgment  obtained,  and  this  view  is  the  one 
most  consistent  with  principle,  when  the  matter  stands  wholly 
unaffected  by  legislation.^  When  judgment  is  obtained,  and 
there  is  no  property  subject  to  execution  out  of  wliich  it  can  be 


1  People  V.  Clark  County,  50  111.  213, 
1809 ;  State  v.  County  Judge,  5  Iowa, 
380,  383 ;  Coy  v.  Lyons,  17  Iowa,  1  ; 
State  V.  Davonport,  12  Iowa,  335 ;  Lex- 
in^'ton  V.  Mulliken,  7  Gray,  Mass.  280 
18-30;  Stater.  Union  Township,  8  Vroom 
(37  N.  J.  L.),  84  ;  see  Knapp  v.  Iloboken, 
9  Ih.  (38  N.  J.  L.)  371 ;  State  v.  Clay  Co., 
4G  Mo.  231,  1870;  State  v.  New  Orleans, 
30  La.  An.  82  ;  Marsh  v.  Little  Valley,  G4 
N.  Y.  112,  187G;  People  v.  Board,  etc.,  64 
N.  Y.  027,  1870;  State  v.  New  Orleans, 
30  La.  An.  129  ;  State  i'.  Trustees,  01  Mo. 
155,  1878;  Mansfield  v.  Fuller,  50  Mo. 
338,  1872,  and  cases  cited  by  Bliss,  J. 
Text  approved.  Brown  v.  Gates,  15  W. 
Va.  131.  See  and  compare  Buck  v. 
Lockport,  6  Lansing  (N.  Y.),  251,  1872; 
supra,  sees.  829-831. 

In  Chicago  v.  Ilasley,  25  III.  595. 1801, 
the  question  was  presented,  whether,  at 
common  l;iw,  or  in  the  ul/since  of  an  express 
statute  authorizing  it,  a  judgment  against  a 
municipal  corporation  could  be  enforced 
by  an  onUnary  Jieri  facias.  The  niiijority 
of  the  court  were  of  opinion  that  such  a 
writ  was  not  allowable,  and  quashed  it, 
holding  that  the  only  proper  course  for 
the  creditor  to  pursue,  after  refusal  to 
pay,  was  by  mandamus  to  compel  pay- 
ment, or  the  levy  of  a  sufficient  tax  for 
that  purpose.  The  conclusion  that  their 
property  is  exempt  from  sale  on  execu- 
tion is  based  upon  the  propositions  that 
such  corporations  are  created  for  public 
and  civil  purposes;  that  to  pay  tlieir 
debts,  they  are  clothed  with  the  power  to 
raise  money  by  taxation  ;  that  their  prop- 
erty is  possessed  for  corporate  purposes, 
and  not  in  the  way  in  which  it  is  pos- 
sessed by  individuals;  that  to  levy  upon 
and  sell  such  property  —  for  instance, 
water-works,   fire-engines,   public    build- 


ings, the  revenues,  etc.  —  would  destroy 
the  corporation,  or,  at  least,  the  means  of 
enabling  it  to  discharge  its  proper  func- 
tions.    Morrison  v.  Ilinkson,  87  111.  587. 

As  to  exemption  of  municipal  revenues 
from  judicial  seizure,  ante,  sees.  100,  101. 
As  to  sale  of  municipal  properly  on  execu- 
tion, see  ante,  cli.  xv.  sec  576 ;  ante, 
sees.  773,  774. 

In  the  absence  of  an  express  provision 
of  law  to  that  effect,  creditors  of  a  mu- 
nicipal corporation  cannot,  outside  of  the 
New  England  States,  resort  to  the  indi- 
vidual properlij  of  the  inhabitants  for  the 
purpose  of  discharging  a  judgment  against 
the  corporation.  Their  remedy  is  by  man- 
damus to  compel  the  corporation  to  pay 
the  debt  by  levying  a  tax  ;  but  the  fail- 
ure of  the  corporation  to  make  the  levy, 
or  of  the  inhabitants  to  pay  the  tax,  does 
not  render  their  individual  property  liable 
to  be  taken  by  the  creditor.  Horner  r. 
Coffey,  25  Miss.  434,  1853.  In  this  case 
it  appeared  that  the  town  of  Grand  Gulf 
was  incorporated,  with  the  usual  power 
of  contracting,  suing  and  being  sued,  and 
levying  taxes.  A  judgment  was  re- 
covered against  the  corporation,  on  which 
execution  was  returned  ^' tndla  bona." 
The  corporation  refused  to  levy  a  tax  to 
pay  the  judgment,  whereupon  the  credi- 
tor issued  another  execution,  and  levied 
the  same  upon  the  private  property  of 
the  inhabitants.  The  court  restrained 
the  proceedings,  holding  that  in  the  ab- 
sence of  express  provision,  private  prop- 
erty could  not  be  taken  for  corporate 
debts;  and  refusing  to  follow  the  doctrine 
laid  down  in  Angell  &  Anus  on  Corp. 
sec.  G29.  and  in  Beardsley  v.  Smith,  16 
Conn.  308.  Ante,  eh.  xv.  sec.  576;  injra, 
sec.  801,  note  ;  post,  sec.  962. 
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made,  mandamus  \\'ill  lie,  and  is  the  proper  remedy,  to  compel 
the  lev}'  and  collection  of  the  necessary  tax  to  pay  the  judgment. 
When  the  claim  is  reduced  to  judgment,  the  duty  to  provide  for 
its  payment  becomes  perfect,  and  if  it  can  be  paid  in  no  other 
way,  it  must  be  done  by  the  levy  and  collection  of  a  tax  for  that 
purpose,  and  this  duty  will  be  enforced  by  mandamus}  Indeed 
mandamus,  and  not  a  bill  in  equity,  is,  as  will  be  presently  stated 
more  at  length,  the  proper  mode  of  compelling  the  performance, 
by  a  municipality,  of  the  duty  of  levying  a  tax  to  pay  judgments 
asfainst  it.^ 


1  Supervisors  v.  United  States,  4  Wall. 
435,    186G ;    Coy  v.  Lyons,  17   Iowa,   1 ; 
Olney  v.  Harvey,  50  111.  453,  1869;  Frank 
V.  San  Francisco,  21  Cal.  608  ;  Scliaffer  i;. 
Cadwallailer,  30  Pa.  St.  120  ;  Galena  v. 
Amy,  5  Wall.  705,  1806  ;  Von  Hoffman 
V.  Quincy,  4  Wall.  535 ;  Riggs  v.  Jolmson 
County,  6  Wall.  100,  1867  ;  Weber  v.  Lee 
County,  lb.  210;  United  States  v.  Keokuk, 
lb.  514  ;   Britton  v.  Platte  City,  2  Dillon 
C.  C.  1,  1871  ;  State  v.  Hug,  44  Mo.  110, 
1869;   State  v.   Milwaukee,  20  Wis.   87, 
1805 ;  State  v.  Beloit,  20  Wis.  79,  1805  ; 
Soutter  V.  Madison,  15  Wis.  30 ;  State  v. 
Wilson,  17  Wis.  087;  Watertown  v.  Cady, 
20  Wis.  501  ;  People  v.  Cairo,  50  111.  155 ; 
Olney  v.  Harvey,  50  III.  454  ;  Rogers  v. 
People,  68  111.  154  ;  Peoria  Co.  v.  Gordon, 
82  111.  45  ;  Lyons  v.  Coolidge,  89  111.  529; 
Klein  v.  Warren  Co.,  51  Miss.  578 ;  Klein 
V.    Smith   Co.,  54   Miss.  254;   Common- 
wealth V.  Pittsburgh,  88  Pa.  St.  66  ;  Gab- 
ler  V.  Elizabeth,  42  N.  J.  L.  79 ;  Clarke  v. 
Jersey   City,  42  N.  J.   L.  94;   State   v. 
Mayor  of  New  Orleans,  30  La.  An.  pt.  1, 
705  Text  approved.     Brown  v.  Gates,  15 
W.  Va.  131.     Held  to  lie,  in  a  stale  court, 
to  enforce  ajudf/nunt  in  the  federal  court  of 
the  district ;  but  qwcre.   State  v.  Beloit,  20 
Wis.  79.     See  Holman,  in  re,  28  Iowa,  88. 
Where  a  city  corporation   was   com- 
manded to  levy  and  collect  a.  specijic  tax 
sufficient  to  pay  the  relator's  judgment, 
a  return  showing  that  they  had  levied  a 
tax  to  pay  this  judgment,  and  other  claims, 
is  not  sufficient.     Other  claims  cannot,  in 
such  case,  be  included.    The  return  must 
state  fads   showing   performing   of   the 
mandate,  or  a  sufficient  excuse  for  the 
non-performance   of   the   duty   enjoined. 
Benbow  v.  Iowa  City,  7  Wall.  313,  1808. 


Mr.  Justice  Davis,  in  this  case,  observes  : 
"  To  make  the  return  properly  responsive 
to  the  writ,  it  was  necessary  to  disclose 
the  whole  act  constituting  the  levy,  so  as 
to  enable  the  court  to  determine  whether 
it  was  sufficient  to  pay  the  judgment  of 
the  relator."  This  remark  is  made  in 
relation  to  that  part  of  the  return  which 
states,  in  general  terms,  that  the  defend- 
ant had  levied  a  tax  sufficient  to  pay  the 
judgment. 

An  assignee  of  a  judgment  against  a 
city  may  enforce  payment  by  mandamus. 
Chicago  V.  Sansum,  87  111.  182.  On  the 
application  for  such  mandamus,  the  origi- 
nal defence  cannot  be  set  up  a  second 
time.     lb. 

As  to  the  right  of  the  creditor  to  have 
the  lax,  which  is  ordered  to  be  levied,  set 
apart  and  applied  to  his  use,  see,  also,  Coy 
V.  Lyons,  17  Iowa,  1 ;  Galena  v.  Amy,  5 
Wall.  705 ;  Loute  v.  Alleghany  County, 
10  Pittsburgh  Legal  Journal,  241 ;  Pol- 
lock V.  Lawrence  County,  7  lb.  373.  Judg- 
ment creditor  entitled,  as  a  reward  of  his 
diligence,  to  priority  over  simple  contract 
creditors.  Coy  v.  Lyons,  supra.  Man- 
damus may  be  refused  if  the  corporation 
has  been  guilty  of  no  unreasonable  or 
improper  delay  in  levying  the  tax.  State 
V.  Putnam  County,  19  Ohio,  415. 

2  Walkley  v.  Muscatine,  0  Wall.  481, 
1867  ;  supra,  sec.  826  ;  infra,  sec.  855 ;  Rees 
V.  Watertown,  19  Wall.  110,  1873;  Heine 
V.  Levee  Commrs.,  19  Wall.  055,  1873. 
The  effi-'ct  of  the  repeal  of  municipal  char- 
ters and  change  of  boundaries  on  the  riglits 
of  creditors,  and  the  jurisdiction  of  Equity 
in  such  cases,  has  been  discussed  in  pre- 
vious chapters  of  this  work. 


§  851.] 


MANDAMUS. 


843 


§  851.  Where  a  bonded  debt  is  authorized,  and  the  power  of 
taxation  for  its  payment  is  limited  by  the  act  itself,  and  by  tlie 
general  statutes  in  force  at  the  time,  to  the  special  tax  designated 
in  the  act,  there  is  want  of  power  to  levy  any  greater  tax  than 
the  one  thus  specially  provided  and  limited.  If  there  is  no  law 
giving  the  power  to  issue  bonds,  the  municipality  is  not  bound. ^ 
So,  too,  if  the  municipality  has  no  power,  either  by  express  grant 
or  hif  {mp)Hcaiion,  to  raise  the  money  by  taxation  to  pay  the  in- 
debtedness, the  municipal  authorities  cannot  be  required  to  levy 
a  tax  for  that  purpose.^     But  recently  the  Supreme  Court  of  the 


1  It  is  tlie  duty  of  purchasers  to  ex- 
amine the  statutes  under  which  the  muni- 
cipality is  acting  at  tlie  time  of  making 
the  bonds,  and  to  ascertain  what  remedy 
is  afforded  for  their  payment,  and  the 
amount  of  taxes  that  may  be  levied,  to 
provide  means  therefor.  If  they  purchase 
the  obligations  of  a  municipality  which  is 
unable  to  provide  the  means  of  payment, 
tliore  is  no  power  in  the  courts  to  compel 
by  mandamus  a  levy  of  a  tax  which  the 
law  does  not  autliorize.  Courts  cannot 
create  new  rights  or  confer  new  powers  ; 
all  they  can  do  is  to  bring  existing  powers 
into  operation.  United  States  v.  Macon 
Co.,  9y  U.  S.  582,  distinguishing  United 
States  V.  Clark  Co.,  96  U.  S.  211  ;  McPiier- 
son  r.  Foster,  43  Iowa,  48,  187G  ;  People  v. 
Jackson,  92  111.444;  State  r.  Macon  Co  , 
68  Mo.  29  ;  Aspinwall  v.  County  of  Davies, 
22  How.  3G4;  Marsh  v.  Fulton  Co.,  10 
Wall.  07G,  1870;Sykes  v.  Columbus,  55 
Miss.  115 ;  Williamson  v.  Keokuk,  44 
Iowa,  88,  1876;  Bissell  v.  Kankakee,  04 
111.  219,  1872. 

-  United  States  v.  Macon  Co.,  99  U.  S. 
582;  M.  E.  Church,  in  re,  06  N.  Y.  395, 
1876;  State  r.  Guttenberg,  39  N.  J.  L. 
660.  In  the  case  of  the  United  States 
V.  Macon  County,  supra,  Waile,  C.  J.,  in 
delivering  the  opinion  of  the  court,  says  : 
"  If  there  had  been  nothing  in  the  act 
to  the  contrary,  it  might  perhaps  have 
been  fairly  inferred  that  it  was  the 
intention  of  the  legislature  to  grant 
full  power  to  tax  for  the  payment  of 
the  extraordinary  debt  authorized  to  an 
amount  sufficient  to  meet  both  principal 
and  interest  at  maturit}'.  This  imjilicalion 
is.  however,  repelled  by  the  special  provi- 
sion for  the  tax  of  one  twentieth  of  one 


per  cent,  and  the  case  is  thus  brought 
directly  within  the  maxim,  Er/iressio  unms 
est  exclusio  ulterias.  Tiius,  while  the  debt 
was  authorized,  the  power  of  taxation  f(jr 
its  payment  was  limited  by  the  act  itself 
and  the  general  statutes  in  force  at  the 
time  to  the  special  tax  designated  in  the 
act,  and  such  other  taxes  applicable  to 
the  subject  as  then  were  or  might  there- 
after by  general  or  special  acts  be  per- 
mitted. No  contract  has  been  impaired 
by  taking  away  a  power  which  was  in 
force  when  the  bonds  were  issued.  The 
general  power  of  taxation  to  pay  county 
debts  is  as  ample  now  as  it  was  when  the 
railroad  company  was  incorporated  and 
the  debt  incurred.  The  difficulty  lies  in 
the  want  of  original  power.  Wiiile  there 
has  undoubtedly  been  great  recklessness 
on  the  part  of  the  municipal  authorities  in 
the  creation  of  bonded  indebtedness,  there 
has  not  unfrequently  been  gross  careless- 
ness on  the  part  of  purchasers  when  in- 
vesting in  such  securities.  Every  pur- 
chaser of  a  municipal  bond  is  chargeable 
with  notice  of  the  statute  under  which 
tlie  bond  was  issued.  If  the  statute  gives 
no  power  to  make  the  bond,  the  muni- 
cipality is  not  bound.  So,  too,  if  the 
municipality  has  no  power,  either  by  ex- 
press grant  or  by  imi)lication,  to  raise 
money  by  taxation  to  pay  the  bond,  the 
holder  cannot  require  the  munici|)al  au- 
thorities to  levy  a  tax  for  tiiat  purpose. 
If  the  purchaser  in  this  case  had  ex- 
amined the  statutes  under  which  the 
county  was  actii:g,  he  would  have  seen 
what  might  prove  to  be  difficulties  in  the 
way  of  payment.  As  it  is  he  holds  the 
obligation  of  a  debtor  who  is  unable  to 
provide  the  means  of  payment.  We  have 
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United  States  has  held  that  when,  in  order  to  execute  a  public 
Avork,  a  municipal  corporation  has  been  vested  with  authority  to 
borrow  money  or  incur  an  obligation,  it  has  the  power  to  levy  a 
tax  to  raise  revenue  wherewith  to  pay  the  money  or  discharge 
the  obligation,  without  any  special  mention  that  such  power  is 
granted,  unless  the  implication  is  repelled  by  other  provisions  in 
the  charter  or  in  legislative  enactments.^ 

§  852.  (687)  Where  the  law  under  which  the  debt  was  in- 
curred provides  for  the  levy  of  a  special  tax  to  pay  it,  this  duty 
will  be  enforced  by  mandamus,  and  in  such  a  case  it  is  no  answer 
to  an  application  for  this  remedy  that  an  execution  has  not  been 
returned  7iulla  bona,  or  that  the  corporation  debtor  may  have 
property  subject  to  a  sale  on  execution.^ 

§  853.  (688)  Where  a  municipal  corporation  is  authorized  by 
the  legislature  to  create  a  debt  of  a  specific  character,  and  to 
borrow  money  to  pay  it,  and  to  make  provision  for  the  pajanent 
of  the  })rincipal  and  interest  of  the  money  so  borrowed,  by  tlie 
assessment  and  collection  of  such  taxes  as  may  be  necessary,  a 
mandamus  is  the  appropriate  remedy  of  the  creditor  to  compel 
the  corporation  to  levy  and  collect  the  taxes  to  pay  such  debt  or 

no  power  by  mandamus  to  compel  a  muni-  ing  of  tlie  county  taxes  for  each  year,  to 

cipal  corporation  to  levy  a  tax  whicii  tlie  assess  a  special  tax,  sutBcient  to  realize 

law  does  not  authorize.  We  cannot  create  the  amount  of  the  interest  to  be  paid  for 

new  rights  or  confer  new  powers.   All  we  the  year."  S.  P.  State  i".  Davenport,  12 

can  do  is  to  bring  existing  powers  into  Iowa,  335.     See  Benbow  v.  Iowa  City,  7 

operation.     In  this  case   it  appears  that  Wall.  313,  1868. 

the  special  tax  of  one  twentieth  of  one  Tlie  rights  of  the  creditor  under  a  man- 
per  cent  lias  been  regularly  levied,  col-  Jw/hus  execution  against  a  county,  and  its 
lected,  and  applied,  and  no  complaint  is  effect  upon  the  county  and  its  funds, 
made  as  to  tiie  levy  of  the  one  half  of  under  tlie  statute  of  Penmylvania,  are 
one  per  cent  for  general  purposes.  What  very  fully  considered  in  Loute  v.  Alle- 
is  wanted  is  the  levy  beyond  these  ghany  County,  10  Pittsburg  Legal  Jour- 
amounts,  and  that,  we  think,  under  ex-  nal,  241,  and  Pollock  i'.  Lawrence  County, 
isting  laws,  we  have  no  power  to  order."  7  Jb.  373.     It  is  held  by  these  cages  that 

1  United  States  v.  New  Orleans,  98  the  effect  of  such  an  execution  is  to  set 
U.  S.  391.  See  United  States  v.  Lincoln  apart  for  the  creditor  all  unappropriated 
Co.,  5  Dillon,  184, 104,  where  the  cases  are  money  in  the  treasury,  and  also  the  first 
cited.     See,  also,  cases  cited  in  last  note.  that  may  come  into  it,  so  far  as  necessary, 

2  Knox  County  v.  Asi)inwall,  24  How.  to  pay  the  execution.  See,  also,  Com- 
(U.  S.)  376,  1800.  In  tliis  case  an  act  of  mon wealth  v.  Pittsburgh,  34  Pa.  St.  496, 
assembly  autliorized  the  county  to  issue  523,  as  to  nature  of  mandamus  execution ; 
its  bonds  and  coupons  (see  21  How.  542),  Monaghan  v.  Philadelphia,  28  Pa.  St.  207, 
and  niaile  it  the  duty  of  the  county  com-  1857  ;  sufira,  sec.  849,  note  ;  State  v.  Bur- 
missioners,  ff)r  the  purpose  of  paying  the  bank,  22  La.  An.  298. 

interest  due  on  the  bonds,  "at  the  levy- 
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the  interest  thereon.'^  And  it  has  been  several  times  adjudged, 
that  wliere  there  is  a  duty  to  levy  and  collect  a  special  tax  to  pay 
a  special  class  of  debts  —  as,  for  example,  railway  aid  bonds  — 
and  there  is  no  valid  defence  alleged  or  claimed,  and  no  (question 
made  as  to  the  genuineness  of  tlie  bonds  or  couj)ons,  and  they 
are  in  the  possession  of  the  relator,  that  a  prior  judgment  at  law 
was  not  essential  to  give  the  right  to  a  mandamus  to  compel  the 
proper  oflRcers  to  levy  and  collect  the  tax.^  Undoubtedly,  in 
such  cases,  the  court  mai/  award  the  writ  without  a  prior  judg- 
ment, but  if  there  is  any  doubt  as  to  the  validity  of  the  debt,  the 
court  ma^'  well  decline  to  grant  the  writ  until  applied  for  to 
enforce  a  judgment  obtained.  And  in  the  federal  court,  as  we 
shall  presently  see,  there  must  be  a  prior  judgment. 

§  854.  In  ascertaining  the  rights  and  remedies  of  municipal 
creditors  special  reference  must  be  had  to  the  legislation  under 
which  the  debts  were  created.  If  the  legislature  authorizes  a 
debt  to  be  created,  and  provides  no  special  mode  for  its  payment, 
it  is  a  sound  proposition  that  it  was  contemplated  that  it  should 
be  paid  in  the  usual  way  in  which  such  debts  are  paid,  viz.,  by 
the  levy  and  collection  of  a  tax  for  that  purpose.'^ 


1  Van  Hoffman  v.  Quincy,  4  Wall.  5r!5, 
1866  ;  Walkley  v.  Muscatine,  6  Wall.  481 ; 
Commonwealth  v.  Pittsburgli,  .'34  Pa.  vSt. 
490,  1850;  State  i-.  Commrs.,  (5  Ohio  St. 
280,  185G  ;  Flagg  v.  Palmyra,  33  Mo.  440 ; 
Commonwealth  i».  Alleghany  County,  37 
Pa.  St.  277,  1860 ;  Maddox  v.  Graham,  2 
Met.  (Ky.)  56,  1859;  Supervisors  v.  Unit- 
ed States,  4  Wall.  435,  1860;  Kiggs  v. 
Johnson  County,  0  Wall.  106;  Knox 
County  V.  Aspinwall,24  How.  384  ;  Mayor 
V.  Lord,  9  Wall.  409;  Supervisors  v.  Dur- 
ant,  Jb.  415.  Text  approved.  Brown  v. 
Gates,  15  W.  Va.  131 ;  Commrs.  Court  v. 
Kather,  48  Ala.  434,  1872.  In  Kentucky 
the  provisions  in  regard  to  ordinary 
county  claims  do  not  apply  to  county 
bonds  payable  to  bearer  and  issued  under 
special  legislative  authority.  Elliott 
County  v.  Kitchen,  14  Bush  (Ky.),  2«9. 

The  proper  remedy  of  a  holder  of  such 
county  bonds  is  by  mandaiiius  to  compel 
tlie  levy  of  a  tax  to  pay  the  bonds  as 
provided  in  the  act  authorizing  their  is- 
sue,    lb. 

2  Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  496,  1859;  Maddox  v.  (;raham,2  Met. 
(Ky.)  56,  1859;  State  v.  Commrs.  etc.,  6 


Ohio  St.  280,287,  1856;  Commonwealth 
V.  Alleghany  County,  37  Pa.  St.  277, 1860 ; 
Columbia  County  v.  King,  13  Florida, 
451,  1870.  See  State  v.  Davenport,  12 
Iowa,  335,  where  ti>e  point  was  left  open. 

What  the  relator,  who  is  the  holder  of 
bonds  issued  by  a  municipal  corporation 
under  express  authority  of  the  legislature, 
must  show  in  order  to  entitle  him  to  a  manda- 
mus against  the  corporation  to  compel  it 
to  levy  and  collect  a  tax  to  pay  such 
bonds,  see  Commonwealth  i:  Pittsburgh, 
34  Pa.  St.  490,  1850,  where  it  is  fully 
considered  ;  Commonwealth  v.  Alleghany 
County,  32  Ih.  218;  Commonwealth  v. 
Alleghany  County,  37  lb.  277,  1860; 
State  V.  Milwaukee,  20  Wis.  87. 

In  the  State  v.  Commrs.,  6  Ohio  St. 
280,  287,  1856,  it  is  held  that  an  agree- 
ment of  the  railroad  company  to  pay  the 
interest  on  the  bonds  of  the  county  is  col- 
lateral, and  does  not  relieve  the  county 
from  primary  liability  to  the  holder. 
Commonwealth  v.  Pittsburgh,  34  Pa.  St 
496,  1859. 

3  United  States  v.  New  Orleans,  98  U. 
S.  391.    Supra,  SQC.  851  and  note. 
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In  respect  of  railway  aid  bonds  of  municipal  and  public  corpora- 
tions, the  settled  rule  of  law  is  that  the  power  to  issue  them  must 
be  expressly  conferred,  and  in  the  legislative  act  conferring  it,  or 
in  the  general  legislation  of  the  state  concerning  the  subject,  ex- 
press provision  is  usually  made,  authorizing  or  requiring  the  levy 
and  collection  of  taxes,  or  of  a  special  tax,  to  pay  the  debt  thus 
created.  Such  provisions  are  of  great  consequence,  and  have 
often  proved  to  be  the  sole  ultimate  legal  reliance  of  the  creditor; 
and  they  are  so  far  connected  with  the  obligation  of  the  contract 
as  to  come  under  the  protection  of  the  federal  constitution,  and 
they  cannot  be  repealed  or  impaired  by  subsequent  legislation. ^ 

§  855.  Remedy  of  bondholder  is  by  mandamus^  and  not  in 
equity.  —  The  proper  mode  of  enforcing  or  compelling  the  per- 
formance of  the  duty  of  levying  and  collecting  taxes  in  such 
cases  is  by  mandamus.,  and  not  by  a  bill  in  equity.  This  was  first 
decided  by  the  United  States  Supreme  Court,^  and  that  tribunal 
subsequent!}',^  under  circumstances  which  made  a  strong  appeal  to 
its  sense  of  justice,  has  reaffirmed  the  principle,  and  refused  to  ex- 
ercise equity  jurisdiction  over  a  repudiating  municipality  to  compel 
it  to  pay  a  judgment,  which  the  process  of  mandamus  had  proved 
(by  reason  of  successive  resignations  of  the  municipal  officers, 
aided  by  the  character  of  the  legislation  of  the  state),  for  a  period 
of  fourteen  years,  ineffectual  to  enforce.  The  court  reasserted  the 
doctrine  that  the  regular  and  appropriate  remedy  of  the  creditor 
is  the  writ  of  wantZamws;  and  declared  that  in  legal  contempla- 
tion, judged  by  its  nature  and  ordinary  results,  and  not  by  its 
failure  in  exceptional  cases,  it  was  an  adequate  remedy,  and  that 
the  difficulty  of  its  execution  in  a  particular  instance  afforded  no 
sufficient  ground  for  equitable  jurisdiction. 

§  856.  The  remedy  of  the  municipal  or  county  bondholder  in 
the  federal  courts  is  to  sue  at  law  and  obtain  a  judgment  to  estab- 
lish the  validity  and  amount  of  his  debt.*     Thereupon  it  is  usual 

1  Van    Hoffman   v.    Quincy,   4   Wall.  1873  ;  followed  and  reaffirmed  in   Heine 
535,  is  the  leading  case  on  tliis  point,  but  v.  The  Levee  Commrs.,  19  Wall.  055. 
there  are  numerous  otliers  in  which  the  *  Heine   v.  the  Levee  Commissioners, 
principle   has    been   applied,    which   are  19  Wall.  655,  G57,  1873;  Town  of  Queens- 
cited  and  referred  to.     Ante,  sees.  09,  70.  bury  v.  Culver,  19  Wall.  83,  92.     In  such 

2  Walkley  v.  Muscatine,  0  Wall.  481,  cases  the  federal  courts  have  no  power 
1867.     Sii/ira,  sec.  850.  to  issue  a  writ  of  mandamus  as  an  original 

3  Rees  i;.   Watertown,   19  Wall.  107,  proceeding,  and  hence  a  bondholder  can. 
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to  issue  execution  if  the  corporate  debtor  can  by  law  have  prop^ 
erty  subject  to  execution.  On  a  return  of  the  writ  nulla  bona  oi 
unsatisfied,  application  is  made  upon  an  information  or  relation, 
under  oath,  reciting  these  facts,  for  a  inandamus  to  compel  thb 
levy  and  collection  of  a  tax  to  pay  the  judgment.  But  if  the 
bondholder  is  by  the  statute  entitled  to  a  levy  of  a  apecial  tai 
to  pay  his  judgment,  and  if  the  duty  of  levying  it  has  been  neg. 
lected  or  refused,  it  is  not  necessary  that  an  execution  should  ir. 
such  case  be  returned  nulla  bona  in  order  to  give  the  judgment 
creditor  the  right  to  a  mandamus.  As  the  course  of  procedure 
in  the  federal  courts  is  assimilated  to  that  at  common  lau\  and  \\ 
not  regulated  by  state  statutes,  a  demand  of  the  respondent  and 
a  refusal  must  be  shown,  or  circumstances  which  will  dispense 
with  the  demand.  When  a  demand  is  made,  it  sliould  be  upon 
the  corporation  or  the  particular  officers  whose  duty  it  is,  and 
Avho  have  the  legal  power  to  comply  therewith,  and  the  demand 
should  be  for  the  performance  of  the  exact  duty  due  to  the  credi- 
tor, as,  for  example,  to  levy  and  collect  the  necessary  tax.  It  is 
probable  that  an  execution  issued  and  a  demand  of  the  proper 
officers  thereunder  for  payment,  would  ordinarily  be  treated  as 
a  demand  to  levy  a  tax,  as  it  would  then,  it  is  supposed,  become 
the  duty  of  the  officers  to  levy  the  proper  tax.  At  all  events, 
such  an  effect  is  in  practice  usually  ascribed  to  an  execution. 
The  prudent  and  very  cautious  practitioner  would  accompany  the 
writ  of  execution  with  a  specific  written  demand  to  levy  and 
collect  the  tax,  and  have  it  served  at  the  same  time  with  the 
writ  of  mandamus.,  and  the  service  should  be  upon  the  officers 
upon  whom  the  legal  duty  rests  to  do  the  act  demanded. 

§  857.  (689)    Although  there  may  be  a  discretion  in  the  city 
council  as  to  the  amount  of  tax  which  they  are  authorized  to  levy 

not  (as  it  is  held  in  some  of  the  state  /jrocess  to  enforce  the  judgment,  and  per- 

courts  lie  may  do  under  certain  circum-  forms,  in    substance,   against    municipal 

stances),   before    putting    his  claim    into  corporate  debtors  the  office  of  a  writ  of 

judgment,  apply  for  a.  mandamus.     In  the  execution,    with   the  operation  of  wliich 

federal    court  he  must,  as  stated  in  the  the   state  courts  can   no  more  interfere 

text,  first  obtain  his  judgment.     County  than  they  can  witii  the  other  process  of 

of   Bath   V.    Amy,    U    Wall.    244,   1871.  tlie  federal  courts.      These    are    settled 

Then,  upon  making  the  proper  relation,  principles    in    the    jurisprudence  of    the 

he  becomes  entitled,  under  what  was  sec.  United  States.     Tlic  leading  case  is  Kiggs 

14  of  the  Judiciary  Act  (now  Rev.  Stats,  v.  Johnson  County.  6  Wall.  106.  18(37,  and 

sec.  71tj)  to  a  writ  of  mandamus,  as  the  ap-  its  principles  have  been  frequently  reas- 

propriate  remedy   to  enforce    his   judg-  serted  and  applied.    Post,  sec.  801,  note, 
nient.     It  is,  when  thus  issued,  the  jinal 
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for  ordinarj'  purposes,  yet  a  creditor  who  has  obtained  judgment 
is  entitled  to  have  the  whole  of  the  power  of  the  corporation 
exerted,  if  it  be  necessarj'-,  for  the  payment  of  his  judgment.^ 
So  where  an  act  of  the  legislature  provided,  that  the  city  council 
'"'"mai/,  if  it  believe  that  the  public  good  and  best  interests  of  the 
city  require"  it,  levy  a  tax  to  pay  its  funded  debt,  a  judgment 
creditor  on  a  debt  of  this  character  may,  by  mandamus,  compel 
it  to  levy  a  tax  if  it  refuses  to  do  so.^  So,  also,  where  an  act  of 
the  legislature  declared  that  the  "  board  of  supervisors  of  counties 
owing  debts  which  their  current  revenue,  under  existing  law,  is 
not  sufficient  to  pay  7nai/,  if  deemed  advisable,  levy  a  special  tax,  to 
be  used  in  liquidation  of  such  indebtedness,"  the  Supreme  Court 
of  the  United  States  held  that  this  power  was  mandatory  if  its 
exercise  was  necessary  in  order  to  pay  judgments  rendered 
against  the  county.^  The  court  places  the  decision  upon  the 
principle  that  where  power  is  given  to  public  officers,  though 
conferred  in  language  which  is  permissive  in  form,  it  will  be  re- 
garded as  peremptorily  imposing  a  positive  and  absolute  duty, 
whenever  public  interests  and  individual  rights  call  of  right  for 
its  exercise,  and  distinguishes  the  case  from  those  which  involve 
the  exercise  of  a  discretion  judicial  in  its  nature,  and  which  the 
courts  cannot  control.^ 

»  Coy  V.  Lyons,  17  Iowa,  1,  1864  ;  Butz 
V.  Muscatine,  8  Wall.  575,  1869,  denying 
Clark  V.  Davenport,  14  Iowa,  494 ;  Com- 
monwealth V.  Pittsburgh.  34  Pa.  St.  496, 
513,  517,  1859.  ^i.s  to  limitation  on  rate  or 
amount  of  taxation,  see  Butz  v.  Muscatine, 
supra  ;  Iowa  Railroad  Land  Co.  v.  Sac 
Co.,  39  Iowa,  124,  1874;  ante,  sec.  162; 
ante,  cli.  xix.  on  Taxation;  Britton  v. 
Platte  City,  2  Dillon  C.  C.  1,  1871. 

2  Galena  v.  Amy,  5  Wall.  705,  1866. 

3  Supervisors  i".  United  States,  4  Wall. 
435,  1S66 ;  s.  p.  Robinson  v.  Butte  Co., 
43  Cal.  35.3,  1872;  State  v.  New  Orleans, 
30  La.  An.  120 ;  Memphis  v.  Brown,  97 
U.  S.  300,  1877  ;  U.  S.  v.  Memphis,  97  U. 
S.  284,  1877 ;  Memphis  v.  U.  S..  87  U.  S. 
203,  1877.  In  the  case  of  Memphis  v. 
Brown,  supra.  A.,  having  a  decree  against 
the  city  of  Memphis  for  the  payment  of 
money,  obtained  in  March,  1875,  a  man- 
damus, commanding  it  to  levy  upon  all 
the  taxable  property  of  the  city  a  tax 
sufficient  in  amount  to  pay  the  decree, 
wliich  proceeding  was  authorized  by  the 
laws  of  the  state.    The  city  thereupon 


passed  an  ordinance  levying  a  special  tax, 
in  professed  conformity  with  the  writ. 
A.,  finding  that  such  special  ta.x  did  not 
include  merchants'  capital,  which,  under 
the  laws  of  the  state  was  taxable  for  gen- 
eral purposes,  and  that  the  required  sum 
would  not  be  raised,  moved  for  a  further 
peremptory  mandamus,  commanding  that 
Buch  merchants'  capital,  assessed  and  re- 
turned for  taxation  for  tlie  year  1875,  be 
included  by  the  city  within  the  property 
to  be  taxed  for  tlie  payment  of  the  decree, 
in  accordance  witli  tlie  original  writ.  The 
court  awarded  the  writ  accordingly. 
Held,  that  the  mandamus  to  compel  the 
city  to  levy  and  collect  the  tax  for  the 
payment  of  the  decree  was  process  in  the 
nature  of  an  execution,  and  that  the  court 
below  rightfully  exercised  control  over  it 
in  deciding  that  its  order  to  levy  a  tax 
upon  all  tlie  property  of  the  city  included 
the  capital  of  merchants  taxable  under 
the  laws  of  the  state  for  general  pur- 
poses. 

*  As  to   mandatory  and  discretionary 
powers,   see  further,   ante,  sec.  98 ;  supra, 
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§  858.  (690)  If  the  municipal  officers  fail  or  neglect  to  perform 
the  duty  of  levying  a  tax  at  the  annual  or  regular  meeting,  they 
may  be  compelled  by  mandamus  to  meet  again  and  do  their  duty, 
the  same  as  if  it  had  been  performed  at  tlie  proper  time  and  place, 
and  this  without  the  aid  of  any  special  legislative  enactment.' 
In  Arkansas  while  it  is  admitted  by  the  Supreme  Court  of  the 
state  that  the  federal  courts  may  in  proper  cases,  by  mandamus, 
compel  county  courts  therein  to  levy  taxes  to  pay  judgments 
rendered  in  the  federal  courts,  yet  it  is  denied  that  this  writ, 
under  the  constitution  and  laws  of  that  state,  can  command  the 
county  court  to  convene  for  this  purpose  at  a  time  not  authorized 
by  law,  as  the  meeting  of  the  court  at  such  a  time  would  not 
be  a  lawful  meeting  and  its  acts  would  be  coram  non  judice. 
The  reason  for  this  conclusion  as  given  by  Chief-Justice  English 
is  that  the  writ  of  mandamus  "  cannot  impart  power  to  the  county 
court ;  it  can  only  enforce  the  exercise  of  power  conferred  upon 
it  by  the  laws  of  the  state."  ^ 

§  859.  (691)  On  the  ground  that  where  the  law  absolutely 
requires  a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  it  without  sufficient  legal  excuse,  he  is 
liable  in  a  private  action  to  the  person  injured  by  his  misconduct, 
the  Supreme  Court  of  the  United  States  held  where  a  judgment 
creditor  of  a  public  corporation  had  procured  a  peremptory  man- 
damus to  county  supervisors  to  levy  a  tax  sufficient  to  pay  his 
judgment,  which  they  refused  or  neglected  to  obey,  that  they 
were  liable  to  him  in  a  civil  action  in  damages  to  the  extent  of 
the  injury  thereby  occasioned.  The  court  observed  that  a  .mis- 
take as  to  their  duty  or  honest  intentions  would  constitute  no 
defence  to  such  an  action,  but  it  gave  no  opinion  as  to  the  rule 
by  which  to  measure  the  damages,  that  is,  whether  the  plaintiff 
would  be  limited  in  his  recovery  to  the  actual  injury  sustained, 
or  whether  his  recovery  would  be  the  amount  of  his  judgment, 
with  interest.^ 

Bee.  832;  People  v.  Supervisors,  12  Johns,  public  corporation  to  pay   a  certified  de- 

(N.  Y.)  416.  mand  against    the  corporation   will  not, 

1  People    V.    Supervisors,    8    N.     Y.  unless,  perhaps,  where  it  can  be  shown 

(4  Seld.)  317,330,  1853,  and  prior  cases  in  tliat  the  refusal  was  wilful,  and  that  he 

that  state,  cited  by  Willard,  J.  had  funds  in  his  hands  applicable  to  the 

■  Graham  v.  Parham,32  Ark.OTO,  1878.  purpose  for  which  they  were  demanded, 

*  Amy  I'.  Supervisors,   11    Wall.  136,  make  the  treasurer /icrso)ia%  rfs/)onsi7./f  in 

1870.    The  refusal  of  the  treasurer  of  a  an   action   at  law,   and  the   appropriate 
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§  860.  (602)  The  power  to  issue  the  writ  of  mandamus  as  an 
original  and  independent  proceeding  has  not  been  conferred  by 
the  Judiciary  Act  of  1789  upon  the  Circuit  Courts  of  the  United 
States,  and  these  courts  are  by  that  act  authorized  to  issue  this 
writ  only  when  ancillary  to  a  jurisdiction  already  acquired.^ 
Applying  this  rule,  the  Supreme  Court  of  the  United  States  has 
decided  that  the  holder  of  coupons  attached  to  bonds  issued  by  a 
public  corporation,  and  which  have  not  been  put  into  judgment, 
is  not  entitled  to  a  mandamus  from  the  federal  Circuit  Court  to 
compel  the  levy  and  collection  of  a  tax  to  pay  such  coupons.^ 

§  861.  (693)  But  where  the  Circuit  Court  of  the  United  States 
has  rendered  a  judgment  against  a  public  or  municipal  corpora- 
tion, it  has  the  authority,  under  the  fourteenth  section  of  the 
Judiciary  Act,  to  issue  the  writ  of  mandamus  where  it  is  the  ap- 
propriate remedy  to  enforce  such  judgment.  By  means  of  this 
writ,  the  Circuit  Court  of  the  United  States  may  compel  the 
officers  of  public  and  municipal  corporations,  though  deriving 
their  existence  from  state  legislation,  to  perform  their  duty  to 
\e\y  and  collect  the  necessary  taxes  to  pay  judgments  rendered 
therein  against  such  corporations.  The  writ  of  mandamus,  when 
so  issued,  is  the  final  process  of  the  court  for  the  enforcement  of 
its  judgment,  and  performs,  in  substance  and  effect,  the  office  of 
a  writ  of  execution  ;  and  it  is  considered  by  the  Supreme  Court 
of  the  United  States  to  be  a  writ  necessary  to  render  effectual 
the  jurisdiction  of  the  Circuit  Court,  which  attached  when  the 
action  was  commenced,  and  which  existed  when  the  judgment 
was  rendered,  and  which  continues  until  it  is  collected.  It  is 
a  result  of  these  principles,  and  of  the  nature  of  the  relations 
of  the  national  and  state  jurisdictions,  that  neither  the  state  legis- 
latures nor  the  slate  courts  can  enjoin,  or  in  any  manner  interfere 
with,  the  federal  tribunals  in  the  exercise  of  the  power  of  enforc- 

remedy  of  the  party  injured  is,  by  wan-  i  Mclntyre  !'.  Wood,  7  Cranch,  504; 

daiivis,  to  compel  liim  to  make   payment.  RIcClung  v.  Silliman,  G  Wheat.  GOl ;  Ken- 

Iluff  r.  Knapp,  1  Seid,  5  N.   Y.  G5,  1851,  dall  v.  United   States,  12  Pet.  584  ;  The 

affirming  s.  c.  3  Sandf.    Superior  C.  R.  Secretary  v.  McGarrahan,  9  Wall.   311 ; 

209.     See  Bartlett  t'.  Crozier,  17Johns.(N.  County  of  Bath  v.  Amy,   14  Wall.  244, 

y.)  458  ;  The  People  v.  Lawrence,  6   Hill  1871. 

(N.  Y.),  244  ;  People  v.  Kelly,  5  Abb.  New  2  County  of  Bath  i'.  Amy,  supra ;  ante, 

Cas.  383;   SH/7r«,  sec.  829,  note.   P"urther,  ch.  xiv.  on  Contracts, 
as  to  personal  liahiliti/  of  piiblic  officers. 
Ante,  sec.  237  and  note;  post,  sec.  010,  note. 
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ing  their  own  judgments.^  To  enforce  the  payment  of  judgments 
rendered  therein,  the  federal  courts,  on  the  refusal  of  the  state 
officers  to  levy  taxes  as  commanded,  liave,  in  a  few  instances, 
under  special  circu)nstances,  exercised,  though  with  expressions 
of  reluctance,  the  high  and  delicate  authority  of  appointing  the 
United  States  marshal  as  a  commissioner  for  that  purpose.  The 
decisions  on  this  subject  are  referred  to  in  the  note  to  this  and  a 
subsequent  section.^ 


1  Riggs  V.  Johnson  County,  6  Wall. 
166,  1867,  wliich  is  the  lejuliiig  case  on 
this  subject.  Approved  and  followed. 
Weber  v.  Lee  County,  ll>.  210;  United 
States  V.  Keokuk,  //).  514,  518;  Supervi- 
sors ('.  Durant,  9  Wall.  415;  The  Mayor 
V.  Lord,  lb.  409  ;  Amy  i-.  Supervisors,  1 1 
Wall.  1.36,  1870;  Kno.x  County  v.  Aspin- 
wall,  24  IIow.  37G,  384,  1860;  United 
States  V.  Silverman,  4  Dillon,  224,  1878  ; 
ante,  ch.  xiv.  sees.  511-534. 

Illustrative  of  the  controversy  between 
the  federal  and  state  authority  in  Iowa, 
growing  out  of  municipal  railway  aid 
bonds,  see  Riggs  v.  Johnson  County,  6 
Wall.  166;  Weber  v.  Lee  County,  Jh. 
210 ;  United  States  v.  Keokuk,  76.  514, 
518;  Lee  County  v.  Rogers,  7  Wall.  181, 
1868;  ante,  ch.  xiv.  sees.  511-5.53;  Hol- 
man,  in  re,  28  Iowa,  88,  18G9.  In  King  v. 
Wilson,  1  Dillon  C.  C.  555,  1871,  the  his- 
torj'  of  the  state  adjudications  is  given 
on  the  subject  of  municii)al  aid  to  rail- 
ways.   Ante,  sec.  153. 

2  Supervisors  r.  Rogers,  7  Wall.  175, 
1868.  The  appointment  of  the  marslial, 
in  this  case,  as  such  commissioner,  was 
considered  to  be  authorized  by  the  stat- 
ute of  the  state  (revision  of  Iowa  of 
1860,  sec.  3770)  adopted  in  this  particu- 
lar case,  and  not  by  a  general  rule  of 
practice.  See  also  Lansing  v.  County 
Treasurer,  1  Dillon  C.  C.  522,  1870; 
Welch  I'.  Ste.  Genevieve,  //>.  130,  1871. 
See  further  on  this  point,  infra,  sees.  885 
886. 

In  Morgan  v.  Beloit,  in  the  United 
States  Circuit  Court  for  Wlsconxin,  the 
question  of  the  right  of  a  judgment  cred- 
itor of  a  municipality  which  would  not 
levy  and  collect  the  necessary  taxes  to 
pay  his  judgment,  to  resort  to  eijuity  for 
relief,  was  presented.  The  debt  of  the 
town,  in  that  case,  was  incurred  under  a 
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special  act  of  the  legislature,  approved 
February  10,  1853,  authorizing  tlie  town 
of  IJeloit  to  issue  bonds  in  aid  of  a  rail- 
road, and  the  tliird  section  of  the  act  pro- 
vided that  "  the  board  of  supervisors  of 
the  town  of  Beloit,  whenever  the  same  shall 
become  necessary,  shall  annually  lexn/  a  tax 
upon  the  taxable  property  of  said  toum,  suffi- 
cient to  pa}'  the  interest  upon  such  bonds, 
after  deducting  the  dividends  due  to  such 
town  on  said  shares  of  stock."  The 
complainant  recovered  a  judgment  in  the 
federal  court  in  1860,  and  a  peremptory 
viandamus  was  issued  in  1802,  command- 
ing the  board  to  levy  a  tax  to  pay  the 
judgment ;  but  by  repeated  resignations, 
causing  vacancies  and  want  of  quorum, 
no  tax  had  ever  been  levied,  and  no  at- 
tachments for  contempt  (as  the  bill 
alleged)  could  be  had  or  made  effectual. 
The  bill  made  the  town,  in  its  corporate 
cnpacitji,  and  its  inhabitants,  defendants, 
and  asked  for  a  decree  subjecting  the  tax- 
able property  of  the  town  and  of  the 
inhabitants  to  sale  at  auction  by  the  mar- 
slial. A  demurrer  to  the  bill  was  sus- 
tained and  the  bill  dismissed  by  Miller, 
District  Judge,  holding  the  Circuit  Court. 
On  appeal,  the  Supreme  Court,  after  one 
argimient,  ordered  a  reargument  upon 
this  question  :  "  Whether  or  not  it  is 
competent  for  the  Circuit  Court  of  the 
United  States,  on  a  bill  filed  for  the  pur- 
pose, to  appoint  a  master  or  commissioner 
to  levy  and  collect  a  tax,  under  and  in 
j)ursuance  of  the  third  section  of  an  act 
passed  by  the  legislature  of  Wisconsin, 
February  10,  1853,  upon  the  taxable 
property  of  the  town,  sufficient  to  pay 
the  judgment  of  the  plaintiff,  in  case  of  a 
refusal  of  the  supervisors  of  the  town  to 
levy  the  same,  after  service  of  a  peremp- 
tory writ  of  mandamus."  At  the  Decem- 
ber    term,     1869,     the     decree     below, 
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§  862.  Distinction  hetiveen  bonds  and  ivarrants  as  to  enforce- 
ment. — What  we  have  heretofore  said  has  related  to  the  enforce- 
ment of  municipal  bonds  where  there  is  an  express  authority 
given  or  duty  enjoined  to  levy  a  tax  or  a  special  tax  to  pay  them. 
We  have  adverted  in  a  preceding  chapter ^  to  the  distinction 
between  negotiable  municipal  bonds,  issued  under  direct  author- 
ity from  the  legislature,  and  ordinary  municipal  or  county  orders 
or  warrants.  The  distinction  between  the  two  classes  of  instru- 
ments often  becomes  important  when  it  is  sought  to  enforce  pay- 
ment by  means  of  mandamus.  The  latter  class  of  instruments 
not  being  commercial  paper  —  being  in  the  nature  of  vouchers  to 
the  ordinary  creditor  and  put  in  the  shape  of  warrants  or  orders 
for  his  convenience  —  are  to  be  paid  in  the  manner  provided  by 
the  cliarter  or  legislation  of  the  state.  The  provisions  are  variant 
in  different  charters  and  in  different  states.  In  some  of  the  states 
these  instruments  are  to  be  registered  and  paid  in  the  order  of 
their  registration,  and  there  is  no  provision  for  the  levy  of  a  spe- 
cial tax  to  pay  them  ;  and  it  is  contemplated  that,  as  they  are 
issued  in  payment  of  the  ordinary  expenses  of  the  city,  town,  or 
county,  they  are  to  be  paid  out  of  the  ordinary  revenues  or 
resources.  It  has  recently  become  quite  common  for  the  non- 
dismissing  the  bill,  was  affirmed  by  an  Supreme  Court  decreed  the  right  of  the 
equal  division  of  opinion,  there  being  at  creditor  to  resort  to  a  court  of  equity, 
the  time  eight  judges  on  the  bench.  No  although  the  remedy  by  mandamus,  in 
opinions  were  delivered,  and  no  report  of  consequence  of  successive  resignations  of 
the  case  has  been  published.  The  argu-  the  municipal  officers,  had  for  years 
ments  of  counsel  (Mr.  Carpenter  for  the  proved  unavailing,  and  the  same  princi- 
bill,  and  Messrs.  Palmer  &  Ryan  co7itra)  pie  was  applied  in  Heine  v.  Levee  Com- 
were  mainly  addressed  to  the  question  of  mrs.,  19  Wall.  655, 1873.  Infra,  sees.  885, 
equity  jurisdiction  in  such  a  case,  and  the     886. 

right  to  subject  the  private  propn-tij  of  the  In  Hubbell  v.  Waterloo  (town  of),  the 

inhabitants  to  the  payment  of  the  debts  Circuit  Court  of  the  United  States  for 
of  the  municipality.  Ante,  sec.  849,  note  ;  the  Eastern  District  of  Wisconsin  (present 
supra,  sec.  576.  Drummond  and  Miller,  JJ.),in  April,  1872, 

In  Rees  v.  Watertown.  in  the  Circuit  in  an  application  in  a  mandamus  proceed- 
Court  of  the  United  States  for  the  ing  supplemental  to  a  judgment  against 
western  district  of  Wisconsin,  June  term,  the  town  of  Waterloo  for  the  appoint- 
1872,  the  bill,  which  was  similar  to  the  ment  of  the  marshal  as  commissioner  to 
one  in  the  case  of  Morgan  i*.  Bcloit,  supra,  levy  and  collect  the  taxes,  which  the  local 
was  dismissed,  Hopkins,  District  Judge,  officers  evaded,  and  refused  (by  succes- 
expressing  an  opinion  against  the  riglit  sive  resignations)  to  levy  and  collect,  the 
claimed,  and  Drummond,  Circuit  Judge,  in  judges  were  divided  in  opinion  as  to  the 
view  of  the  diversity  of  opinion  among  power  of  the  court  to  make  the  appoint- 
the  judges  in  Morgan's  case,  concurring  ment,  and  the  question  was  certified  to 
in  that  disposition  of  the  matter.  In  the  Supreme  Court  of  the  United  States. 
Rees  V.  Watertown,   19  Wall.  107,  1873,  ^  Ch.  xiv.  ante,  vol.  i. 

the  decree  below  was  affirmed,  and  the 
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resident  holders  of  such  instruments  to  sue  thereon  in  the  federal 
courts,  hoping  to  obtain  thereby  some  of  the  advantages  which 
have  been  accorded,  by  those  courts  to  the  holders  of  negotiable 
securities. 

§  863.  Where  these  warrants  or  orders  have  been  issued  by  cor- 
porate or  quasi  corporate  organizations  capable  of  being  sued  in 
the  state  courts,  the  federal  courts,  so  far  as  our  observation  goes, 
have  held,  that  the  non-resident  owner  thereof  may  also  sue 
thereon  in  the  federal  court,  and  by  its  judgment  establish  the 
validity  and  amount  of  his  debt,  and  such  judgment  may  become 
the  basis  of  an  application  made  in  due  form  for  a  writ  of  man- 
damiis ;  but  the  writ  when  so  issued  will  only  command  the  proper 
officers  to  discharge  the  legal  duties  they  owe,  under  the  charter  or 
statute,  to  the  warrant-holder. ^  The  federal  courts  cannot  over- 
turn or  interfere  with  the  policy  of  the  state  in  respect  to  the  rights 
or  remedies  of  this  class  of  creditors.  The  leading  case  on  this 
subject  is  The  Supervisors  of  Carroll  County  v.  The  United  States.^ 
Counties  in  loiva  are  authorized  to  issue,  for  ordinary  expenses, 
orders  or  warrants  payable  to  bearer,  and  are  liable  to  be  sued 
upon  them.  The  statute  limited  the  power  of  the  county  au- 
thorities "  for  ordinary  county  revenue  "  to  the  levy  each  year  of 
"  not  more  than  four  mills  on  the  dollar."  It  made  no  provision 
(as  the  statute  was  construed  by  the  Supreme  Court  of  the  state, 
whose  construction  was  regarded  by  the  federal  courts  as  binding 
on  them)  for  the  levy  of  a  special  tax  to  pay  judgments  obtained 
on  such  warrants.  The  judgment  creditor  in  the  federal  court 
claimed  that  he  was  entitled  to  the  levy  of  a  special  tax  to  pay 
his  judgment.  But  the  Supreme  Court  of  the  United  States  held 
otherwise,  and  decided  that  a  return  to  an  alternative  writ  of 
mandamus  by  the  county  authorities  that  they  had  alread}' 
levied  a  four-mill  county  tax  for  the  current  3'ear  (that  being 
the  maximum  amount  allowed  by  statute)  was  a  sufficient 
return.^ 

1  Jordan  v.  Cass  County,  3  Dillon,  C.  C.  respect  of  the  local  statute  of  lou-a  (sec. 
R.  185,  1874.  3770   of    tlie  Iowa   Revision)  the   court 

2  Supervisors,  etc.  v.  United  States,  18  distinguished  and  explained  the  case  of 
Wall.  71.  Butz  V.  :Muscatine,  8  Wall,  575,  —  perhaps 

'  Supervisors,  etc.  v.  United  States,  18     it  ought  to  be  said  it  overruled  it  on  this 
Wall.  71.     The  text  succinctly  states  the     particular  point.     Infra,  sec.  885. 
principle  established  by   this  case.    In         The  Circuit  Court  of  the  United  States 
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Application  for  the  Writ.  —  Relator.  —  Rule  Nisi. 

§  864.  (694)  It  is  not  our  purpose  to  treat  at  large  of  the  pro- 
ceedings and  practice  in  respect  to  the  remedy  by  mandamus.  We 
shall  refer  to  these  in  a  general  way  only,  in  order  the  better  to 
illustrate  the  application  of  the  writ  to  municipal  corporations  and 
municipal  officers.  The  practice  in  the  different  states  is,  as  at 
common  law,  modified  by  statutory  enactment.  The  writ  is  not 
granted  of  course,  but  upon  motion,  based  upon  affidavits,  or  upon 
a  suggestion  supported  by  oath,  which  must  be  drawn  up  with 
precision,  and  state  with  clearness  and  certainty  the  grounds  for 
the  application,  and  must  also  show  a  case  in  which  the  writ  lies. 
If  there  be  another  remedy  apparently  adequate  and  complete, 
the  affidavits  must  show  why  it  is  not  sufficient  or  why  it  would 
prove  ineffectual.^ 


for  the  Eastern  District  of  Arkansas, 
4  Dillon,  215,  1876,  in  conformity  with  the 
doctrines  of  the  text,  upon  a  review  of 
the  legislation  of  that  state  touching  the 
indebtedness  of  counties  on  warrants,  and 
the  provisions  of  the  new  constitution  on 
the  subject  of  county  indebtedness,  de- 
clared tlie  following  propositions  :  — 

1.  That  the  county  court,  in  case  tlie 
county  is  indebted,  owes  a  legal  duty  to 
the  creditor  or  warrant-holder  to  exert 
the  power  of  levying  taxes  to  the  maxi- 
mum limit  allowed  by  law,  if  necessary  to 
pay  the  outstanding  indebtedness  of  the 
county.  The  maximum  rate  can  in  no 
event  be  exceeded.  Ante,  sec.  857,  and 
cases  there  cited. 

2.  That  a  creditor  who  has  obtained  a 
judgment  in  this  court  against  a  county 
may,  after  proper  demand  on  the  county 
court  to  discharge  its  duty  in  this  regard, 
and  a  neglect  or  refusal  on  the  part  of  the 
court  to  comply  with  such  demand,  have 
a  mandamus  to  compel  the  performance 
of  such  duty.  There  must  be  such  a  de- 
mand, or  averment  of  facts  of  such  a  na- 
ture as  will  dispense  with  the  demand. 

3.  Under  the  new  constitution  of 
Arkansas  (art.  xiv.  sec.  9)  as  to  indebt- 
edness then  existing,  there  is  a  duty, 
which  creditors  may  enforce,  resting  on 
the  county  court  to  levy  a  tax  not  ex- 
ceeding one  half  of  one  per  cent.  Such 
tax  when  levied  and  collected  cannot  "  be 
ueed  for  any  other  purpose  "  than  the 


payment  of  such  indebtedness  (art.  xvi. 
sec.  11),  and  must,  according  to  our  pres- 
ent impression,  although  the  court  does 
not  hold  itself  concluded  on  the  point, 
be  collected  in  money,  and  not  in  other 
warrants. 

A  judgment  creditor  of  a  county  in 
Missouri,  whose  judgment  is  based  on  mu- 
nicipal bonds  secured  by  the  right  to  a 
special  tax,  who  has  received  under  a 
mandamus  a  county  warrant  therefor, 
which  is  refused  payment,  may  have  an- 
other mandamus  to  enforce  the  judgment, 
and  is  not  bound  to  take  his  turn  among 
ordinary  county  warrant-holders.  This 
ruling  coincides  with  the  distinction 
pointed  out  in  the  text.  United  States  v. 
Vernon  County  (Western  District  of 
Missouri),  2  Cent.  Law  Jour.  771 ;  s.  c. 
3  Dillon,  281,  1875. 

1  Rex  V.  Oxford,  7  East,  345 ;  Buller's 
Nisi  Prius,  201 ;  Stephens'  Nisi  Prius. 
2318  ;  Willc.  357,  pi.  43,  44  ;  Rex  v.  Mar- 
gate Pier  Co.,  3  B.  &  Aid.  221,  224  ;  Peo- 
ple V.  Supervisors,  27  Cal.  655 ;  People 
V.  Chicago,  51  111.  17  ;  s.  c.2  Am.  Rep.  278. 
An  alternative  writ  stands  in  the  place  of 
the  declaration  in  an  ordinary  action,  and 
must  show  a  good  prima  facie  case,  or  it 
is  demurrable.  lb. ;  People  v.  Ransom, 
2  Comst.  (2  N.  Y.)  490  ;  Hoxie  v.  Commrs., 
25  Me.  333;  Canal  Trustees  v.  People, 
12  111.  254  ;  State  v.  Bailey,  7  Iowa,  390; 
State  V.  Haben,  22  Wis.  660 ;  People  v. 
Hiliiard,  29  111.  413 ;  People  v.  Baker,  35 
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§  865.  (G9o)  Where  the  application  for  the  writ  relates  to  a 
matter  affecting  the  public,  such  as  the  enforcement  of  an  act  of 
the  legislature  for  the  public  benefit,  the  state  or  its  attorney,  in 


Barb.  (N.  Y.)  105;  State  i-.  Board,  etc., 
10  Iowa,  157;  People  v.  Hayt,  00  N.  Y. 
000. 

"  In  practice,"  says  Thompson,  J.,  "  the 
party  seeking  tiie  remedy  by  mundumus  pre- 
sents to  tiie  court  a  prlnta  facie  case,  enti- 
tliii{,'  iiim  to  tbe  writ  by  way  of  sufijjestion 
[or  by  atHdavit  or  sworn  inf'orniation]. 
Tbis  being  in  projjcr  form  and  sufficient  in 
substance,  an  alternative  iiKnulainus  may 
be  awarded  upon  it,  reciting  tbe  com- 
plaint of  the  relator  and  his  demand  for 
redress,  and  commanding  tiie  party  to 
whom  it  is  directed  either  to  obey  it  or 
return  liis  reasons  tbrnot  doing  so.  This 
alternative  is  what  gives  the  denomina- 
tion of  '  alternative  iiKtndanius  '  to  the  first 
writ.  The  establisiinient  of  a  duty,  and 
the  obligation  to  perform  it,  is  upon  the 
phiiiitifl'  to  show,  and  tiiis  is  considered 
as  done,  prima  Jiicie,  when  the  court 
awards  tiie  writ.  The  respondent,  upon 
service  of  it,  is  bound  either  to  obey,  or 
show  that  the  plaintiff  has  no  right  to  de- 
mand obedience,  or  that  no  duty  exists 
which  he  can  be  compelled  to  perform. 
Whenever  this  is  not  accomplished  by  a 
demurrer,  or  by  a  general  traverse  of  tlie 
facts  set  forth  iit  the  writ,  it  is  generally 
done  by  matters  averred  in  the  return  by 
way  of  confession  and  avoidance."  Com- 
monwealth V.  Alleghany  County,  37  Pa. 
St.  277,  279,  1800. 

If  there  be  no  special  statute  limitation, 
the  application  for  the  writ  may  be  made 
within  the  period  given  by  statute  for 
bringing  ordinary  actions  for  similar  in- 
juries. People  V.  Supervisors,  12  Barb. 
(N.  Y.)  440  ;  Prescott  v.  Gonser,  o'-i  Iowa, 
175,  1872.  Tlie  author  doubts  whether 
the  three  years'  statute  applied  to  the 
case.  But  the  writ,  not  being  one  of 
right,  there  is  a  discretion  to  refuse  it  if 
the  applicant  has  been  guilty  of  unreason- 
able laches  and  delay  in  asserting  his 
right.  The  Queen  v.  Halifa.x  Road  Trus- 
tees, 12  Q.  B.  442;  Savannah  v.  State,  4 
Ga.  26;  Ke.x  v.  Lancashire,  12  East,  300; 
Hex  V.  Canal  Co.,  1  M.  &  S.  32;  Begina 
V.  Canal  Co.,  11  A.  &  E.  310;  True  i'. 
Melvin,  43  N.  H.  503.  There  is  no  limi- 
tation   in  Mississippi  which    cuts  oti'  a 


creditor's  remedy  by  mandamus.  Klein  v. 
Smith  County,  54  Miss.  254  ;  Carroll  v. 
Tishmingo  County,  28  Miss.  38  ;  Klein 
V.  Warren  County,  51  Miss.  578. 

Jf  no  just  and  useful  purpose  requires  the 
writ  of  mandamus  to  be  granted,  the  court 
lias  discretion  to  re/use  it.  State  v.  Graves, 
I'J  Md.  351,  374  ;  Williams  v.  Commrs., 
35  Me.  345;  People  v.  Supervisors,  15 
Barb.  (N.  Y.)  G07 ;  People  i-.  Pratt,  30 
Cal.  223.  So  in  a  case  where  the  sub- 
stantial rifjht  claimed  by  the  relator  is 
doulitful.  Insurance  Co.  v.  Wilson's  Heirs, 
8  Pet.  291 ;  People  v.  Chicago,  51  III.  17  ; 
Stephens' i\7s/  Prius,  2293  ;  ante,  sec.  830. 
Oris  insicjnijicant,  as  where  only  two  dol- 
lars are  involved.  People  v.  Hatch,  33 
111.  9. 

"  The  granting  of  the  writ  of  man- 
damus rests  in  the  sound  judicial  discre- 
tion of  the  court,  which  has  cautiously 
abstained,"  says  Graii,  C  J.,  in  Attorney 
General  v.  Boston,  123  Mass.  4G0,  "from 
laying  down  any  limits  to  the  exercise  of 
this  discretionary  power."  Common- 
wealth i\  Hampden  Sessions,  2  Pick. 
( Mass. )  414, 419 ;  Stronrj,  petitioner,  20  Pick. 
(Mass.)  484,  495;  Carpenter  v.  County 
Commrs.,  21  Pick.  (Mass.)  258,  259;  St. 
Luke's  Church  v.  Slack,  7  Cush.  (Mass.) 
220,  239  ;  American  Railway  Frog  Co.  v. 
Haven,  101  Mass.  398;  post,  sec.  867. 
In  Stronr/s  case,  Mr.  Justice  ^forton  said  : 
"  In  every  well-constituted  government, 
the  highest  judicial  authority  must  ne- 
cessarily have  a  supervisory  power  over 
all  infijrior  or  subordinate  tribunals,  mag- 
istrates and  all  others  exercising  public 
authorit}'.  If  they  commit  errors,  it  will 
correct  them.  If  they  refuse  to  perform 
their  duty,  it  will  compel  them,  —  in  the 
former  case  by  writ  of  error,  in  the  latter 
by  mandamus.  And  generally  in  all  cases 
of  omissions  or  mistakes,  where  there  is 
no  other  adequate  specific  remedy,  resort 
may  be  had  to  this  high  judicial  writ. 
It  not  only  lies  to  ministerial,  but  to 
judicial,  officers.  In  the  former  case  it 
contains  a  mandate  to  do  a  sjiecific  act, 
but  in  the  latter  only  to  adjudicate,  to 
exercise  a  discretion  upon  a  particular 
subject." 
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a  proper  case,  is  entitled  to  the  writ  as  of  right.^  It  is  sufiQcient, 
we  think,  to  entitle  a  person  to  become  an  applicant  or  relator  in 
such  cases  that  he  is  interested  as  a  citizen ;  ^  but  the  cases  on 
this  point  are  not  entirely  uniform.  The  principal  reasons  urged 
against  the  doctrine  are  that  the  writ  is  prerogative  in  its  nature, 
—  a  reason  which  is  of  no  force  in  this  country,  and  no  longer  in 
England^  —  and  that  it  exposes  a  defendant  to  be  harassed  with 
many  suits.  An  answer  to  the  latter  objection  is  that,  as  grant- 
ing the  writ  is  discretionary  with  the  court,  it  may  well  be  as- 
sumed that  it  will  not  be  unnecessarily  granted.  Accordingly,  a 
voter  in  a  municipality  may  apply  for  a  mandamus  to  compel  the 
council  to  hold  an  election  to  fill  a  vacancy  in  their  body,-^  or  to 
test  the  validity  of  an  election.*  In  this  country  the  writ  is  re- 
sorted to  for  the  enforcement,  in  proper  cases,  of  individual  rights, 
or  rights  of  a  private  nature,  in  the  absence  of  any  other  adequate 
legal  remedy,  and  to  prevent  a  failure  or  defect  of  justice ;  and, 


1  Tapping  on  Mandamus,  54,  56,  288. 
Thus,  where  the  application  is  to  proceed 
to  the  election  of  burgess  in  the  place  of 
one  deceased,  the  motion  is  ei-  debilo  jus- 
tilia,  and  there  is  no  discretion  to  refuse 
the  writ.  Ih.  State  v.  Railroad  Co.,  2D 
Conn.  538 ;  People  v.  Attorney  General, 
22  Barb.  (N.  Y.)  114;  People  v.  Tracy,  1 
Denio  (N.  Y.),  617;  Mose  v.  Kearney,  31 
Ark.  261,  1876. 

2  Pike  County  v.  State,  11  111.  202 ; 
Ottawa  V.  People,  48  111.  233 ;  Regina  v. 
Archbishop,  11  Q.  B.  578;  People  v. 
Halsey,  53  Barb.  (N.  Y.)  547;  People 
V.  Brooklyn,  22  Barb.  (N.  Y.)  404;  Ham- 
ilton V.  State,  3  Ind.  452 ;  People  v.  Col- 
lins, 19  Wend.  (N.  Y.)  56;  Moses  on 
Mandamus,  107,  author's  opinion  ;  Fuller, 
in  re,  25  Ark.  261  ;  People  v.  San  Fran- 
cisco, 36  Cal.  594;  Bryan  v.  Cattell,  15 
Iowa,  538.  Compare  Sanger  v.  Commrs., 
25  Me.  291  ;  People  v.  University  Re- 
pents, 4  Mich.  98,  1856 ;  People  v.  Prison 
Inspectors,  lb.  187 ;  Bates  v.  Plymouth, 
14  Gray  (Mass.),  1G3;  Hall  v.  People,  57 
111.  307,  1870 ;  State  v.  County  Judge,  7 
Iowa,  186;  Glencoe  v.  People,  78  111.  390, 
1875 ;  Watts  v.  Carrol  Parish,  1 1  La.  An. 
141 ;  Cannon  v.  Janvier,  3  Houst.  27 ; 
State  V.  Rahway,  33  N.  J.  L.  110;  King 
V.  Railway  Co.,  2  B.  &  Ad.  646 ;  Clarke 
V.  Canal  Co..  6  A.  &  E.  (N.  S.)  898 ;  Fors- 
ter  V.  Forster,  4  B.  &  S.  187,  199 ;  Mayor 
I'.  Cox,  L.  R.  2  H.  L.  C.239,  280;  Wortli- 


ington  i;.  Jeffries,  L.  R.  10  C.  P.  379; 
Chambers  v.  Green,  L.  R.  20  Eq.  552 ; 
Attorney  General  v.  Boston,  123  Mass. 
460,  479,  1877.  The  rule  stated  in  the 
text  has  the  support  of  the  judgment  of 
the  Supreme  Court  of  the  United  States. 
"  There  is,"  says  Strong,  J.,  "  a  decided 
preponderance  of  American  authority  in 
favor  of  the  doctrine  that  private  persons 
may  move  for  a  mandamus  to  enforce  a 
public  duty,  not  due  to  the  government  as 
such,  without  the  intervention  of  the  gov- 
ernment law-officer."  U.  P.  Railroad  Co. 
V.  Hall,  91  U.  S.  343,  1875,  and  cases  cited 
on  p.  355 ;  s.  c.  4  Dillon,  479  ;  Pumphrey 
V.  Baltimore,  47  Md.  145.  In  this  case  a 
mandamus  was  sustained,  sued  out  at  the 
instance  of  private  persons,  to  compel  the 
city  of  Baltimore  to  assume  charge  of  a 
bridge  and  maintain  it  as  a  public  high- 
way in  obedience  to  an  act  of  the  legis- 
lature, mandatory  in  its  terms,  requiring 
this  duty  of  the  city  corporation. 

3  State  V.  Rahway,  33  N.  J.  Law,  110, 
1868 ;  People  v.  Common  Council,  etc., 
77  N.  Y.  503. 

*  State  V.  County  Judge,  7  Iowa,  18G; 
State  V.  Bailey,  Ih.  390. 

In  Kansas  a  private  citizen  cannot 
compel  the  performance  of  a  purely  pub- 
lic duty  by  mandamus  ;  the  proper  public 
officer  must  move.  Bobbett  v.  Dresher, 
10  Kan.  9,  1872 ;  Bridge  Co.  v.  Wyan- 
dotte, 10  Kan.  331. 
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in  such  cases,  the  party  really  or  heneficially  interested  in  the  per- 
formance of  the  legal  duty  which  the  defeudaut  neglects  or  refuses 
to  perform  may  apply  for  the  writ.^ 


1  Commonwealth  y.  Alleghany  County, 
37  Pa.  8t.  277,  279,  IBGO;  Bryan  v.  Cat- 
tell,  15  Iowa,  538, /)er  \\'ri;/IU,J.;  Ottawa 
f.  People.  48  111.  23:5,  1808;  Maddox  v. 
Graham   (right   of  municipal   creditors), 

2  Met.  (Ky.)  66,  185'J;  The  People  ». 
Pacheco,  20  Cal.  210 ;  Marbury  v.  Mad- 
ison, 1  Cranch,  137;  Kendall  i;.  Stokes, 

3  How.  (U.  S.)  87.  As  to  the  rights  of 
tax-payers,  post,  ch.  xxii.  See  Rex  v. 
Frost,  8  A.  &E.  822,  for  a  case  in  which 
an  individual  having  a  remote  interest  in 
corporation  funds  was  held  not  entitled 
to  the  writ.    Ante,  sec.  26G,  n. 

IF7io  mfijf  be  a  relator.  The  inhabitants 
of  a  county  who  are  put  to  inconvenience 
in  reaching  the  court-house  have  such 
an  interest  in  the  erection  of  a  new  one 
in  tlie  new  county  site  as  will  authorize 
them,  as  relators,  to  sue  out  a  mandamus 
to  the  proper  authorities  or  officers  to 
proceed  to  the  construction  of  the  new 
court-house,  as  provided  b}'  law,  and  to 
levy  taxes  pursuant  to  the  requirements 
of  the  statute.  Watts  v.  Carroll  Parish, 
11  La.  An.  141,  1856;  supra,  sec.  835;  U. 
P.  Railroad  Co.  v.  Hall,  91  U.  S.  343, 
1875. 

Under  a  provision  in  the  Ohio  code 
(sec.  570)  that  the  writ  "  may  issue  on 
the  information  of  the  party  beneficially 
interested,"  the  writ  may  properly  issue, 
and  the  proceedings  be  conducted  in  the 
name  of  the  state  on  the  relation  of  the 
party  interested.  State  ex  rel.  etc.  i\ 
Commissioners  of  Perry  County,  5  Ohio 
St.  407,  185G;  State  v.  Zanesville,  etc. 
Company,  IG  Oiiio  St.  308,  construing 
the  phrase  "  beneficially  interested." 

In  Iowa,  by  statute,  the  writ  and  pro- 
ceeding are  in  the  name  of  the  state  if  a 
public  interest  be  involved,  and  of  the 
relator  if  only  a  private  interest  is  con- 
cerned. Revision  of  1860,  sec.  3761 ; 
State  I'.  County  Judge,  2  Iowa,  280; 
State  V.  Bailey,  7  Iowa,  390.  And  in  a 
matter  of  public  right  any  citizen  may 
be  the  relator  in  an  application  for  a 
inandiimus.  State  v.  County  Judge,  7 
Iowa,  186. 


In  Connecticut,  private  parties  cannot 
have  manilamus  to  call  public  meeting. 
Lyon  V.  Rice,  41  Conn.  245,  1874. 

In  California,  a  private  party  applying 
for  a  writ  of  viantlamus,  must  have  an  in- 
terest in  tiie  subject-matter  of  the  action, 
which  is  distinguished  from  the  mass  of 
the  community.  Linden  v.  Alameda  Co., 
45  Cal.  6,  1875. 

An  act  of  the  legislature  specially 
commanded  the  town  council  to  n/ten  a 
certain  alley  and  it  was  held  that  the  in- 
cidental advantages  which  a  certain  per- 
son would  derive  from  the  opening  of 
the  alley,  by  reason  of  the  location  of  his 
property,  did  not  entitle  him  to  a  manda- 
mus to  compel  the  performance  of  the 
duty  enjoined  by  the  act,  the  relator's 
riglit  being  regarded  as  one  held  in  com- 
mon with  otlier  inhabitants  of  the  place. 
Ileffner  v.  Commonwealth,  28  Pa.  St.  108, 
1857.  Contra,  Hall  v.  People,  57  111.  307, 
1870 ;  and  see  ch.  xviii.  on  Streets,  attte. 
So  where  an  obstruction  to  a  sidewalk  is 
no  more  injurious  to  the  relators  than  to 
others,  and  where  there  is  a  remedy  by 
indictment,  it  was  held  that  mandamus 
was  not  the  proper  remedy  to  compel  the 
city  council  to  open  streets  and  to  remove 
encroachments  thereon,  lieading  i;.  Com- 
monwealth, 11  Pa.  St.  196,  1849;  ante, 
sees.  660,  661,  836. 

Canal  appraisers,  appointed  by  the 
state  to  appraise  damages,  and  who,  in  a 
case  within  the  statute,  refuse  to  act, 
will  be  compelled  to  proceed  by  manda- 
mus, and  estimate  the  relator's  damage, 
and  pay  the  same.  Jennings,  in  re,  6 
Cow.  (N.  Y.)  518  (case  growing  out  of 
the  construction  of  Erie  Canal) ;  People 
V.  Seymour,  6  Cow.  (N.  Y.)  570;  Rogers, 
in  re',  7  Cow.  (N.  Y.)  526,  1827. 

Where  a  work  of  public  necessity 
is  done  under  an  invalid  contract  and  the 
legislature  makes  an  appropriation  to 
pay  for  it  by  a  valid  act,  a  disbursing  of- 
ficer cannot  refuse  to  make  payment  on 
the  ground  of  the  invalidity  of  the  con- 
tract. People  V.  Schuyler,  79  N.  Y.  180, 
1879. 
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§  866,  (606)  When  the  writ  is  sought  to  enforce  individual 
rights,  the  affidavits  must  show  in  the  applicant  or  relator  a  prima 
facie  case,  and  that  he  has  complied  with  every  requisite,  to  per- 
fect his  right  to  this  remedy.  Thus,  as  it  is,  in  general,  necessary 
that  the  defendant  should  have  been  requested  to  do  that  of  which 
performance  is  sought  by  means  of  the  writ  (the  object  being 
that  lie  shall  have  the  option  to  do  or  to  refuse  that  which  is  de- 
manded), the  affidavits  must  show  the  demand  and  the  neglect  or 
refusal,  or  circunjstances,  such  as  unreasonable  delay,  or  neglect 
to  discharge  a  public  duty,  which  clearly  evince  an  intention  not 
to  do  the  act  required.^ 

§  867.  There  may  be  such  an  unequivocal  assertion  of  a  settled 
purpose  and  determination  not  to  perform  a  definite  public  duty 
as  not  only  to  dispense  with  a  formal  demand,  but  to  justify  the 


1  State  V.  Rah  way,  33  N.  J.  Law,  110. 
1868;  State  v.  Jersey  City,  9  Vroom  (38 
N.  J.  L.),  259;  Tapping  on  Mandamus, 
283  ;  Willc.  357,  pi.  44  ;  State  v.  Lehre,  7 
Rich.  (South  Car.)  322;  Commonwealth 
I'.  Alleghany  County,  37  Pa.  St.  237, 
1860;  Angell  &  Ames,  sec.  707,  and  cases 
cited;  Commonwealth  v.  Alleghany 
County,  37  Pa.  St.  277,  291,  1860,  per 
Thompson,  J. ;  People  v.  State  Treasurer, 
4  Mich.  27  ;  Stephens'  Nisi  Prius,  2292, 
2318,  2319  ;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56,  70, 1859;  Ale.xander  v.  McDow- 
ell, 67  North  Car.  330,  1872.  The  objec- 
tion, as  to  the  neglect  of  a  demand  or 
the  absence  of  a  refusal,  should,  in  order 
to  prevent  a  waste  of  time,  be  made  in  the 
first  instance,  viz.,  in  showing  cause  against 
the  rule  for  the  writ,  and  cannot  be  made 
after  the  merits  of  the  case  have  been 
discussed.    Chicago  y.  Sansum,  87  III.  182. 

A  mandamus  is  never  granted  on  fiicts 
merely  raising  a  presumption  that  the  re- 
spondents will  refuse  to  perform  their 
duty  when  the  proper  time  arrives. 
State  V.  York  County  School  District,  8 
Neb.  92  ;  State  v.  Ramsey,  /d.  286.  It  will 
only  issue  upon  an  affidavit  setting  forth 
the  facts ;  a  verification  on  information 
and  belief  merely,  where  the  defendants 
do  not  appear,  is  insufficient.  vState  t'. 
Clay  County  School  District,  8  Neb.  98. 

Further,  as  to  demand  and  rfifusnl,  and 
when  necessary.  Tapping,  285,  286 ;  Rex 
V.  Canal  Co.,  3  Ad.  &  E.  217 ;  lb.  477 ; 


Regina  v.  Bristol  Co.,  4  Q.  B.  162 ;  3  G. 
&  D.  384.  But  an  objection  for  want  of 
demand  may  come  too  late  after  the 
merits  of  the  case  had  been  heard.  Tap- 
ping, 287 ;  approved.  State  v.  Lehre,  7 
Rich.  322 ;  Reg.  v.  East  Co.  etc.  Rail 
Co.,  10  Ad.  &  El.  531.  The  board  of 
supervisors  of  a  county  were  directed  by 
statute  to  meet  at  a  specified  place  and 
time,  and  then  and  there  subscribe  a 
specified  sum  to  the  stock  of  a  railroad 
company,  and  it  was  held  that  the  com- 
pany must  tender  its  books  to  the  officers 
of  the  county  and  demand  the  subscrip- 
tion, before  it  could  apply  for  a  mandamus 
to  compel  the  county  to  subscribe.  Rail- 
road Co.  V.  Plumas  Count}^  37  Cal.  354, 

1869.  The  Supreme  Court  of  Kansas  has 
held  that  the  vote  of  the  people  of  a 
county  to  subscribe  for  the  stock  of  a 
railroad  company  and  to  issue  its  bonds 
does  not  create  a  contract  between  the 
county  and  the  company,  even  though 
such  vote  was  upon  conditions  wiiich  the 
company  subsequently  performed;  and 
the  court  refused  on  majidamus  to  com- 
pel the  subscription.  Union  Pacific  R. 
R.   Co.  V.   Davis    County,    6    Kan.   256, 

1870.  See  State  v.  Saline  County,  45 
Mo.  242  ;  ante,  sec.  70.  No  demand  to 
levy  a  tax  was  considered  necessary  where 
the  duty  was  imjierative.  Columbia 
County  V.  King,  13  Fla.  451  ;  infra,  sec. 
867  and  note. 
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court  in  awarding  the  writ  before  the  evil  is  done,  or  the  dereliction 
of  duty  has  actually  occurred.  Thus,  where  the  city  council  in 
violation  of  statute  ordered  that  a  ferry  should  be  run  on  and 
after  a  certain  fixed  future  day  free  of  tolls,  it  was  held,  upon  a 
full  review  of  the  cases,  that  the  court  might,  before  the  day  thus 
fixed  had  arrived  and  without  a  formal  demand,  award  a  writ  of 
mandamus  to  the  city  council,  commanding  them  to  continue  to 
collect  the  required  toUs.^ 


1  Attorney  Generals. Boston,  123 Mass. 
460,  1877. 

Tlie  following  is  extracted  from  the 
instructive  judgment  in  tlie  case  last  cited, 
delivered  by  Ciiief  Justice  Cnii/  in  sup- 
port of  the  propositions  contained  in  the 
text :  — 

"  Applications  for  writs  of  mandamus 
being  addressed  to  the  sound  judicial  dis- 
cretion of  tlie  court,  tlie  circumstances  of 
each  case  must  be  considered  in  deter- 
mining whetiier  a  writ  o{  mandamus  shall 
be  granted  {ante,  sec.  864,  note)  ;  and  the 
court  will  not  grant  the  writ,  unless  satis- 
fied that  it  is  necessary  to  do  so  in  order 
to  secure  the  execution  of  the  laws.  Rut 
when  the  person  or  corporation  against 
whom  the  writ  is  demanded  has  t:learly 
manifested  a  determination  to  disobey 
the  laws,  the  court  is  not  obliged  to  wait 
until  the  evil  is  done  before  issuing  the 
writ.  It  is  said  in  Tapping  on  ^fatHlamus, 
10,  that  'a  nicndamus  will  not  be  granted 
in  anticipation  of  a  ilefect  of  duty  or  error 
of  conduct.'  But  the  only  reference  of 
the  learned  author  in  support  of  this  pro- 
position is  to  Blackborough  y.  Davis,  1  P. 
Wms.  48  ;  and  an  examination  of  that 
case  shows  that  the  passage  referred  to 
was  but  a  remark  of  counsel,  not  assented 
to  or  acted  upon  by  the  court.  Nor  does 
The  Queen  v.  Kendall,  1  Q.  B.  366,  38G, 
note,  s.  c.  4  Per.  &  l)av.  603,  606,  support 
the  proposition  in  Tapping.  The  passage 
in  High  on  Extraordinary  Remedies,  § 
12,  substantially  accords  with  the  state- 
ment of  Tapping,  above  quoted.  But 
tine  only  cases  there  referred  to  are  from 
Maryland,  Kansas,  and  Louisiana,  and 
differ  so  widely  from  the  case  before  us 
that  we  need  not  consider  whether  they 
were  well  decided.  In  the  cases  in  Mary- 
land and  in  Kansas  the  only  day  when  the 
respondents  could  by  law  act  upon  the 


subject  in  question  had  either  passed  or 
had  not  arrived  when  tlie  writ  of  man 
dafuus  was  applied  for.  Ctjiiiniissioners 
of  Schools  r.  County  Commrs.,  20  Md. 
449;  State  v.  State  Canvassers,  3  Kan. 
88.  The  cases  in  Louisiana  were  at- 
tempts by  a  creditor  of  a  municipal  cor- 
poration, or  of  the  state,  to  secure  a  pri- 
ority by  writ  of  inandamus  to  its  treasurer 
to  pay  the  debt  of  the  petitioner;  and  the 
writ  was  refused,  in  the  one  case,  because 
it  appeared  by  the  record  that  the  pro- 
ceedings were  fictitious  and  collusive, 
and,  in  the  other,  because  the  treasurer 
had  not  received  the  money  and  could 
not  therefore  be  in  fault  in  not  paying  it. 
State  V.  Burbank,  22  La.  An.  208;  State 

V.   Dubuelet,    24   La.    An.    16 In 

Webb  V.  Commrs.  of  Heme  Bay,  L.  R.  5 
Q.  B.  642,  commissioners  were  incorpor- 
ated by  act  of  parliament  for  the  purpose 
of  improving  a  town,  and  were  empow- 
ered to  levy  rates,  to  borrow  money,  and 
to  issue  debentures.  A  holder  of  such 
debentures  moved  ior  a  mandamus  to  com- 
pel the  commissioners  to  apply  their 
funds  in  payment  of  the  interest  thereon. 
It  was  objected  that  rates  might  not  be 
levied,  and  that  the  form  of  the  manda- 
mus should  have  been  to  levy  rates  out 
of  which  to  pay  the  interest  on  the 
debentures.  But  the  court  held  that 
the  mandamus  should  issue  as  prayed 
for,  and  said  that  if  the  commissioners 
should  not  levy  rates,  the  petitioner  would 
be  entitled  to  another  mandamus  to  com- 
pel them  to  do  so."  Sec  also  Farnsworth 
V.  Boston,  121  Mass.  173. 

Answering  the  objection  of  the  want  of 
a  demand  the  learned  chief  justice  con- 
tinues : — 

"  It  is  argued  that  it  does  not  appear 
that  the  city  has  been  requested  and  has 
refused  to  do   the  act   sought   to  be  en- 
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§  868.  (697)  If  the  affidavits,  iuforrqation,  or  petition  under 
oath,  show  the  case  to  be  one  in  which  the  writ  lies,  and  make 
out  a  prima  facie  ease  for  the  applicant,  a  rule  is  granted  upon 
the  defendants,  that  is,  to  the  persons  to  whom  the  writ  is  to  be 
directed,  to  appear  and  show  cause  why  the  writ  shall  not  issue.  In 
the  practice  in  this  country  the  rule  nisi,  or  notice,  is  often  dis- 
pensed with,  and  an  alternative  writ  granted  ex  parte  in  the  first 
instance.^  If,  upon  the  rule  nisi,  or  notice,  the  defendant  does 
what  is  sought,  the  rule  will  be  discharged.  The  defendant  may 
show  for  cause,  by  affidavits,  that  the  case  is  not  one  in  which  the 
writ  lies,  that  there  is  a  specific  and  adequate  legal  remedy,  or 
that  the  relator  or  applicant  has  no  title  or  right  to  the  writ,  or 
that  by  his  neglect  or  misconduct  he  is  not  entitled  to  the  benefit 
of  the  remedy  or  the  assistance  of  the  court.  If  after  the  de- 
fendant has  shown  cause  there  remains  a  reasonable  ground  of 
right  in  the  applicant,  the  rule  for  a  mandamus  will  be  made  abso- 
lute, and  an  alternative  writ  will  issue,  which  must  substantially 
follow,  and  not  materially  vary  from,  the  affidavits,  petition,  or 
rule  upon  which  it  is  founded.^ 


forced,  and  that  therefore  the  writ  of  man- 
damus sliould  not  be  issued.  But,  as 
Lord  Denman  observed,  it  is  not  neces- 
sary that  the  word  '  refused '  or  any- 
equivalent  to  it  should  be  used,  '  but 
there  should  be  enougli  to  show  that  the 
party  withholds  compliance,  and  deliber- 
ately determines  not  to  do  what  is  re- 
quired.' Tiie  King  v.  Brecknock  &  Aber- 
gavenny Canal,  3  A.  &  E.  217,  222;  s.  c. 
4  Nev.  &  Man.  871.  See  also  Tlie  King 
V.  Lord  of  Milverton,  above  cited  ;  The 
King  V.  East  India  Co.,  4  B.  &  Ad.  530  ; 
The  King  v.  Archdeacon  of  Middlesex,  3 
A.  &E.  015;  s.  c.  5  Nev.  &  Man.  494; 
The  Queen  v.  St.  Margaret's  Vestry,  8  A. 
&  E.  m.) ;  s.  c.  1  Per.  &  Dav.  IIG  ;  Mad- 
dox  V.  Graham,  2  Met.  (Ky.)  56.  As  a 
general  rule,  indeed,  there  must  have 
been  an  express  demand  of  that  which 
the  party  moving  for  the  writ  desires  to 
enforce.  Tapping  on  Mandamus,  283, 
284  ;  United  States  v.  Boutwcll,  17  Wall. 
604,  607.  But  where  a  municipal  corpo- 
ration or  board  has  distinctly  manifested 
its  intention  not  to  perform  a  definite 
public  duty,  clearly  required  of  it  by  law, 


no  demand  is  necessary  before  applying 
for  the  writ.  Commonwealth  v.  Commrs. 
of  Alleghany,  37  Pa.  St.  237  ;  State  i-. 
Common  Council  of  Rahway,  4  Vroom, 
110.  In  the  present  case,  the  city  of  Boston, 
after  purchasing  the  ferry,  and  running 
it  as  a  toll  ferry  according  to  law  for 
seven  years,  has  then,  by  [an  unauthorized] 
vote  of  botli  branches  of  the  city  council, 
ordered  that  on  the  first  day  of  January 
next  the  tolls  on  the  ferries  shall  be 
abolished  and  the  ferries  run  free  to 
the  public  travel.  This  order,  un- 
less controlled  by  the  process  of  this 
court,  will  go  into  operation  without 
further  action  on  the  part  of  the  city, 
and  shows  such  a  deliberate  assertion  of 
an  authority  not  conferred  by  law,  and 
determination  not  to  perform  the  duties 
required  of  the  city  by  tlie  statutes  of  the 
commonwealth,  as  to  make  a  peculiarly 
strong  case  for  issuing  a  writ  of  manda- 
mus."   Attorney  General  I'.  Boston,  .s!//jro. 

1  State  r.Eairchild,  22  Wis.  110,  1867; 
State  V.  Lean,  9  Wis.  279;  Chance  v. 
Temple,  1  Iowa,  179. 

•-i  3  Blacks.  Com.  110,  111 ;  Willc.  387. 


§  870.]  MANDAMUS.  861 

Form^  Direction^  and  Service  of  the  Writ. 

§  8G9.  (G98)  The  writ  of  mandamus  has  the  usual  formalities 
of  other  writs,  but  no  precise  formula  is  necessary  in  the  language 
to  be  employed  in  framing  it.  It  must  show  with  certainty  tlie 
duty  to  be  performed,  and  command  those  to  whom  it  is  directed, 
to  perform  some  specific  and  definite  act  or  acts.  It  must  follow 
the  rule,  or  affidavits,  or  information  upon  which  it  is  founded, 
must  be  properly  directed,  must  bear  test  in  term  time,  and,  under 
the  practice  at  common  law,  it  must  be  tested  on  the  very  day  on 
which  the  rule  for  the  writ  is  made  absolute.* 

§  870.  (699)  The  direction  of  the  writ  is  one  of  the  most  mate- 
rial portions  of  it ;  and  it  must  be  directed  to  the  persons  or 
officers,  or  to  the  corporate  body  legally  bound  to  execute  it,  and 
it  should  be  directed  to  such  only.  The  common-law  consequence 
of  a  failure  to  observe  this  rule  is,  that  the  writ  may  be  either 
superseded  or  quashed.  If  &  joint  act  is  to  be  performed  by  two 
or  more,  the  writ  must  be  directed  to  all,  though  only  a  portion 
have  refused  to  do  the  act,  and  the  rest  are  wilhng.^  The  writ, 
when  directed  to  a  corporate  body,  should  state  the  title  of  the 
corporation  with  accuracy,  using  the  name  prescribed  by  charter 

1  Commonvvealtli  f.  Pittsburgh,  34  Pa.  tain?     But  see  Regina  y.  St.  Margaret's, 

St.  4%,  1859;  Kux  v.  Dublin,  1  Stra.  540;  1  P.  &  D.  IIG;  8  Ad.  &  E.  889,  wliere  it 

Selwin's    Nisi    Prius,    lOGl ;     Sterling's  was   held    no  ground  of  objection  to   a 

Case,  1  Sid.  340 ;  Ilex  v.  Willis,  7   Mod.  command  in  the  alternative  to  do  one  of 

2(52  ;  Hex  v.  Kingston,  8  Mod.  210;  s.  c.  three  things,  if  the  duty  enjoined  by  act 

11   Mod.  382;    s.  c.  IStra.  578;   Rex  v.  of   parliament   forms  one  of  tiieni,   and 

Wildman,  2  Stra.  880  ;   Willc.  387  ;  Rex  there  has  been  a  general  refusal.    Regina 

V.   Conyers   (teste),   8   Queen's   B.   981;  r.  Railway  Co.,  4  H.  L.   Cas.  471.     The 

Stephens'   Nisi   Prius,   2321;    Chance  v.  command  must  be /o />e7-/b/-/n  the  act,  and 

Temple,  I  Iowa,  179,  where  the  practice  not  to  command  o//iers  to /)er/brnj  it.     Rex 

is    fully    stated   by    /shell,   J. ;    Price    v.  v.  Derby.  2  Salk.  430. 
Harned,  1  Iowa,  473.  When  there  is  no  rule  of  law  or  rule 

The  duty  required  must  be  specijlcallj/  of  court  controlling  it,  the  writ  may  be 
stated,  and  not  in  the  alternative,  as  that  a  ynade  returnable  at  the  same  terra  it  is  is- 
municipal  corporation  pay  a  judgment,  or  sued,  or  at  the  next  term,  in  the  discre- 
issue its  bonds  in  payment,  or  levy  a  tax  tion  of  the  court.  Harwood  v.  Marshall, 
to  pay  it.  State  v.  Milwaukee,  22  Wis.  10  Md.  451 ;  Fitzhugh  v.  Custer,  4  Tex. 
397;  Rex  i-.  Kingston,  supra;  Tapping,  391;  State  f.  Jones,  1  Ire.  (North  Car.) 
327.     A  writ  commanding  the  trustees  of  129. 

a  town  to  pay  the  relator  warrants,  and  -  Tapping  on  Mandamus,  310,  where 

in  case  there  sliould  be  no  money   in  the  an  alphabetical  series  of  the  usual  direc- 

treasury,  tlicn  to  levy  a  tax  to  pay  the  tions   of  the   writ   in   England  is    given, 

same,  was  held  bad,  because  in  the  alter-  People   v.   Yates,    40   111.    120;    State   v. 

native,  and  as  commanding  distinct  acts.  Jones,   1  Ire.   (North  Car.)  129;    Rex  v 

State  V.  Trustees,  etc.,  61  Mo.  155,  1875;  Hereford,  2  Salk.  701  ;  Buller,  Nisi  Prius, 

qucere.     Why  is  such  a  command  unccr-  204 ;  People  v.  Uayt,  00  N.  Y.  GOO. 
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or  statute  ;  if  there  be  none  such,  and  a  name  has  been  acquired 
b}-  reputation,  the  writ  ma}^  be  directed  accordingiy.^  The  effect 
of  misnaming  the  corporate  body  is  that  the  writ  will  be  quashed, 
unless  by  the  law,  or  the  practice  of  the  particular  state,  it  may 
be  amended.^  But  in  some  cases,  there  is  an  option  to  direct  the 
writ  either  to  that  part  of  the  corporation  which  alone  has  the 
power  to  execute  it,  and  on  which  alone  the  particular  duty  rests, 
or  to  the  whole  corporation  by  its  corporate  name  or  title.^ 


1  Ante,  sees.  177,  178  ;  Rex  v.  Smith,  2 
M.  &  S.  5'J8;  Estwick  v.  London,  Sty.  43, 
32  ;  Carpenter's  Case,  Kaym.  439 ;  Tap- 
ping, 314;  Tavener's  Case,  Kaym.  44G. 

2  Mayor  i'.  Lord,  9  Wall.  409,  1869  ; 
Tapping  on  Mandamus,  314. 

Amendments.  In  England  the  statute 
of  9  Anne,  ch.  xx.  sec.  7,  extended  the 
statutes  oi jeofails  "to  all  writs  of  manda- 
mus and  informations  in  tlie  nature  of  ^iw 
warranto,  and  all  the  proceedings  thereon 
for  any  of  the  matters  in  tiiis  act  men- 
tioned." As  to  tlie  extent  of  the  right  in 
England  to  amend  the  wi-it,  and  the  re- 
turn. Willc.  433-437  ;  Kegina  v.  Conyers, 
8  Q.  B.  981;  Commonwealtli  v.  Pittsburgh, 
34  Pa.  St.  490,  515.  In  tliis  last  case 
Strong,  J.,  remarks  :  "  Formerly,  when  the 
doctrine  of  amendments  remained  as  at 
common  law,  the  court  would  not  allow 
the  writ  of  mandamus  to  be  amended  after 
return  filed ;  but,  as  is  said  by  Tapping, 
p.  334,  tiie  strict  rul«  of  the  common  law 
has  been,  of  late  years,  altogether  depart- 
ed from.,  the  principle  as  to  amendment 
wjiich  now  obtains  being  tliat  it  shall  be 
allowed  in  all  cases  when  such  a  course 
will  promote  justice.  Thus,  in  a  late 
case,  the  court  ordered  the  writ  to  be 
amended  during  an  argument,  in  order 
that  such  argument  might  proceed  inde- 
pendently of  sucli  objection.  Rex  v. 
Newburj',  1  Q,  B.  759."  Amendments  in 
form  and  substance  may  be  made  at  any 
stage  when  ju.sticc  will  be  thereby  pro- 
moted. United  States  v.  Union  Pacific 
R.  R.  Co.,  4  Dillon,  479,  1875;  and  in 
this  case  the  alternative  writ  was  amend- 
ed by  striking  out  part  of  its  mandate. 
lb.;  s.  c.  91  U.  S.  343;  High  on  Extr. 
Rem.  519;  s.  p.  State  v.  State  Board,  13 
Fla.  55,  18G9.  As  to  amendment  of  the 
peremptory  writ.  Infra,  sec.  879  and  cases 
cited. 


Further  as  to  amendments.  Willc.  433  J 
Stephens'  Nisi  Prius,  2324 ;  Jones  v. 
State  Auditor,  4  Ohio  St.  493 ;  Supervis- 
ors V.  Durant,  9  Wall.  736,  1869  ;  State  u. 
Milwaukee,  22  Wis.  397  ;  Commissioners 
V.  People,  38  111.  347  ;  State  v.  Elwood,  11 
Wis.  17  ;  State  v.  Hastings,  10  lb.  518 ; 
Springfield  v.  Hampden,  10  Pick.  (Mass.) 
59.  Writ  and  information  amendable. 
State  V.  Bailey,  7  Iowa,  390;  Chance  v. 
Temple,  1  Iowa,  179;  State  v.  Keokuk, 
18  Iowa,  388 ;  State  v.  County  Judge,  12 
Iowa,  237 ;  Regina  v.  Conyers,  8  Q.  B. 
981. 

A  peremptory  writ  of  mandamus  is  not 
amendable ;  its  mandate  must  correspond 
with  that  of  the  alternative  writ,  and  if 
that  be  defective,  or  claim  too  much,  it 
may  be  amended.  Columbia  County  v. 
King,  13  Fla.  451,  1871. 

If  it  appears  to  the  court  that  the  re- 
lator is  entitled  to  a  mandamus  the  writ 
will  not  be  quashed  because  the  petition 
or  suggestion  or  affidavits  do  not  state 
that  tlie  relator  is  without  other  adequate 
remedy.     People  v.  Hilliard,  29  111.  413. 

^  Tapping  on  Mandamus,  315,  317. 
The  author  here  refers  to  the  English 
cases  under  the  old  corporations  on  this 
subject,  and  observes  that  "  the  result  of 
the  above  cases,  therefore,  is,  that  if  the 
writ  he  directed  neither  to  the  corporation 
by  its  corporate  name,  nor  to  those  who 
should  execute  it  by  their  proper  descrip- 
tions [but  '  in  terms  extends  the  descrip- 
tions beyond  the  part  legally  liable  to 
execute  the  writ 'J,  it  is  clearly  bad,  and 
is  liable  either  to  be  superseded  or 
quaslied."  Jb.  317  ;  Rex  v.  Smith,  2  M. 
&  S.  598;  Rex  v.  Abington,  2  Salk.  700; 
Rex  V.  Norwich,  1  Stra.  55 ;  Pees  v. 
Leeds,  lb.  640.  "The  writ,"  says  Mr. 
Willcock  (Corp.  389,  pi.  135,  137),  "may 
be  directed  in   the  corporate   name,  al- 


§  872.]  MANDAMUS.  8C3 

§  871.  (700)  We  have  heretofore  pointed  out  the  difference 
between  an  old  English  municipal  corporation,  consisting  of  inte- 
gral parts  or  different  classes,  and  the  American  municipal  cor- 
porations,^ and  this  distinction  is  to  be  regarded  in  tlie  application 
of  the  decisions  of  the  English  courts  respecting  tiie  direction  of 
writs  of  mandamus.  In  Eiujland,  if  the  act  commanded  must  be 
done  by  the  whole  corporation,  the  writ  should  be  directed  to  the 
corporation  in  its  corporate  name,  and  not  by  an  enumeration  of 
the  classes  which  compose  the  corp(jration,  nor  to  all  the  mem- 
bers as  individuals.  Thus,  if  the  corporation  be  styled  "  Mayor 
and  Commonalty,"  but  consist  of  mayor,  aldermen,  and  burgesses, 
the  writ  must  be  directed  to  the  "  Mayor  and  Commonalty  "  (that 
being  the  corporate  name),  and  it  must  be  so  directed,  although 
the  mayor,  who  is  an  integral  part  of  the  corporation,  be  dead.^ 
Our  municipal  corporations  do  not  consist  of  integral  parts  and 
distinct  classes,  but  usually  have  a  specific  name,  and  their  legis- 
lative powers  are  exercised  by  a  council.  These  circumstances 
influence  the  direction  of  a  writ,  for,  as  we  shall  presently  see, 
the  writ,  in  all  cases  where  the  duty  to  be  performed  rests  upon 
the  council,  may  be  directed  to  the  corporation  by  its  corporate 
name,  or  to  the  officers  composing  the  council  in  their  official 
capacity. 

§  872.  (701)  In  this  country,  the  ancient  strictness  in  respect 
to  the  direction  of  the  writ  is  somewhat  modified  by  judicial  deci- 

though  the  act  commanded  is  to  be  done  v.  Abingdon,  1  Ld.  Rnym.  560;  Rex  v. 
by  a  select  body,  witliout  tlie  interference  Plymouth,!  Barnard.  HI;  Rex  v.  Cara- 
of  the  rest,  for  their  act  in  such  capacity  bridge,  4  Burr.  2011.  Under  the  Munici- 
is  the  act  of  the  corporation;  yet,  where  pal  Corporations  Act,  5  and  (J  Will.  IV. 
the  act  is  to  be  done  b}- a  select  body  ch.  Ixxvi.o/ffe,  sec.  16,  "  The  corporation," 
alone,  the  writ  may  be  directed  to  them  says  Mr.  Grant,  "  acts  l)y  the  agency  of 
alone  in  their  name  as  a  select  body."  the  council,  and,  therefore,  the  acts  of 
"  If  the  writ  is  directed  to  the  corpora-  the  council  are  the  acts  of  the  corpora- 
tion, it  has  been  held  good.  But  if  it  be  tion.  Hence,  a  niauclannts  ought  to  be  di- 
directed  to  those  who,  by  the  constitution  rected  to  the  corporation  by  their  corpo- 
of  the  corporation,  ought  to  do  the  act,  rate  name,  though  the  thing  in  it  required 
without  doubt  it  is  good  also."  Per  I/olt,  to  be  done  is,  by  the  statute,  to  be  done 
C.  J.,  Rex  V.  Abingdon,  1  Ld.  Raym.  .500.  by  the  council."  Grant  on  Corp.  o55, 
See,  also,  Rex  v.  Oxford,  G  Ad.  &  E.  349;  note,  citing  Rex  v.  Oxford,  G  Ad.  &  E. 
Rex  V.  Abingdon,  2  Salk.  700;  Rex  v.  349;  Rex  i-.  Gloucester.  3  Bulst.  190; 
Hereford,  1  Ld.  Raym.  559;  Rcgina  v.  Rex  v.  Abingdon,  2  Salk.  G!>9  ;  Rex  i-. 
Ledgard,  1  Ad.  &  E.  (N.  S.)  OIG;  Kegina  Hereford,  lb.  701  ;  Regina  v.  Lcdgard,  1 
V.  Stamford,  lb.  433.  Q.  B.  G20,  621 ;  Mayor,  etc.  r.  Regina,  10 

1  Ante,  ch.  iii.  Q.  B.  574,  579. 

2  Rex  V.  Smith,  2  M.  &  S.  598 ;  Rex 
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sion  and  statutory  enactment.  Where  there  is  a  dut}'  restmg  on 
the  corporation  to  levy  taxes  for  the  benefit  of  its  bondholders  or 
creditors,  the  writ  may  be  directed  to  the  individuals,  in  their 
official  capacity,  composing  the  council  or  other  body,  whose  duty 
it  is  to  make  the  levy  and  who  have  the  power  to  execute  the 
writ ;  and  in  such  a  case,  the  writ  may  also,  we  think,  be  properly 
directed  to  the  corporation  by  its  corporate  name,  and  be  served 
upon  the  officers  thereof,  who  have  the  power,  and  whose  duty  it 
is  to  execute  it.^ 


1  Commonwealth  v.  Pittsburgh,  34  Pa. 
St.  406,  1859  ;  The  Mayor  (of  Davenport) 
1-.  Lord,  0  Wall.  409, 18G9  ;  Madilox  v.  Gra- 
ham, 2  Met.   (Ky.)  56,  1859;  Louisville 
V.  Kean,  18   B.  Mon.  (Ky.)   9,  13,  1857. 
The  doctrine  of  the  text  applied.     Glen- 
coe  V.  People,  78  III.  382,   1875.    Infra, 
sees.    885,    886.      In    Commonwealth   v. 
Pittsburgh,   above    cited,   the    writ    was 
directed,   "  To  the  Select  and  Common 
Councils  of  the  City  of  Pittsburgli,  com- 
posed of   I).   Fltzsimmons "   and   others 
[stating  tlie  names   of   all   the    individ- 
uals  composing    the   said   bodies,   with- 
out discriminating  which  of  the  persons 
named  belonged  to  tlie  select,  and  wliicli 
to   the  common,  council],  and  the  writ 
was  held  to  be  well  directed,  although 
the  corporate  name  of  the  city  was,  "  The 
Mayor,  xMdermen,  and  Citizens  of  Pitts- 
burgh."    The   misdirection   of  the   writ 
was  set  up  in  the  return,  and  in  treating 
of  the  objection  Strong,  J.,  delivering  the 
opinion    of  the   court,    observes  :  "  The 
next  averment  of  the  return  is,  that  there 
is  no   such   corporation   or  body   politic 
known  to  the  law  as  the  City  of  Pitts- 
burgh, of  whose  councils,  select  or  com- 
mon, the  persons  named  in  the  writ  are 
supposed   to  be   members,  but  that   the 
corporate  name   is,  '  Tlie  Mayor,  Alder- 
men, and  Citizens  of  Pittsburgh.'    Tlie 
writ  is  directed  to  '  The  Select  and  Com- 
mon Councils  of  the  City  of  Pittsburgh, 
composed  of  D.  Fitzsimmons  and  others, 
defendants.'     It    is   not   directed    to   the 
city,  but  to   the  individuals  who  consti- 
tute tlie   select   and   common    councils. 
The  question  is  not,  therefore,  whether, 
if  an   action   had  been   brought  at   law 
against  the  city  of  Pittsburgh,  the  misno- 
mer might  have  been  pleaded  in  abate- 
ment, for  it  is  not  the  corporation  which 


is  sued.  But,  even  if  it  were,  the  mis- 
take is  amendable.  Formerly,  when  the 
doctrine  of  amendments  remained  as  at 
common  law,  the  court  would  not  allow  a 
writ  of  mandamus  to  be  amended  after 
return  filed  ;  but,  as  is  said  by  Tapping, 
p.  334,  the  strict  rule  of  the  common  law 
lias  been,  of  late  years,  altogether  de- 
parted from,  the  principle  as  to  amend- 
ment which  now  obtains  being  that  it 
shall  be  allowed  in  all  cases  wlien  such  a 
course  will  promote  justice.  Thus,  in  a 
late  case,  the  court  ordered  the  writ  to 
be  amended  during  an  argument,  in  order 
that  such  argument  might  proceed  inde- 
pendently of  such  objection.  Rex  i'.  New- 
bury, 1  Q.  B.  759.  It  needs  no  argu- 
ment to  prove  that  justice  would  not  be 
promoted  by  turning  the  relator  out  of 
court  because  he  has  described  the  de- 
fendants as  members  of  the  select  and 
common  councils  of  Pittsburgh  instead  of 
members  of  the  select  and  common  coun- 
cils of  the  '  mayor,  aldermen,  and  citizens 
of  Pittsburgh.'  Even  tlie  very  act  which 
incorporated  the  city  more  than  once  de- 
nominates it  the  city  of  Pittsburgh.  One 
of  our  statutes  of  amendments  authorizes 
an  amendment  of  the  record  of  an  action 
in  any  stage  of  the  proceedings  wlien  it 
shall  appear,  by  any  sufficient  evidence, 
that  a  mistake  has  been  made  in  the 
Christian  name  or  surname  of  any  party, 
plaintiff  or  defendant.  As  statutes  of 
jeofails  are  construed  liberally,  it  would 
seem  to  be  within  the  spirit  of  this  act  to 
allow  an  amendment  of  a  corporate  name 
when  a  corporation  is  a  party ;  but 
whether  it  would  or  not  need  not  now 
be  decided,  for  the  mamlamus  is  not  to 
the  artificial  being  known  either  as  the 
city  of  Pittsburgh  or  as  '  the  mayor,  alder- 
men, and  citizens  of  Pittsburgh.'    It  ia 
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§  873.  (702)  A  distinction  is  to  be  observed  beticeen  a  misdirec- 
tion^ by  being  directed  to  the  wrong  persons,  and  a  direction  to 
tlie  right  persons  by  an  erroneous  name.  In  the  former  case  the 
writ  may  be  superseded  on  motion,  while  in  tlie  hitter  case  the 
defect  must  be  relied  upon  in  the  return,  and  the  objection  is  in 
the  nature  of  a  plea  in  abatement.^ 

§  874.  (703)  It  is  advisable  that  the  writ  to  officers  of  a  muni- 
cipal or  public  corporation  to  perform  an  official  duty  should  be 
directed  to  them  in  their  official  names,  as  "  To  the  Mayor  and 
Aldermen  of,"  etc.,  omitting  the  personal  names  of  the  officers,  as 
this  course  precludes  questions  which  might  be  made  arising  from 
a  change  of  officers.^  The  writ  must  be  directed  to  officers  in 
their  proper  capacity. 

not,  therefore,  misdirected.  Next,  the 
return  avers  that  the  select  and  common 
councils  are  not  integral  parts  of  the  cor- 
poration, but  only  several  and  co-ordi- 
nate brandies  of  the  legislature  thereof, 
acting  separately  and  independently  of 
each  other  ;  that  the  concurrence  of  both 
bodies  is  essential  to  the  validity  of  all 
legislative  acts  affecting  the  corporation  ; 
and  that  the  defendants  are  without  power, 
of  themselves,  to  assess  or  impose  taxes, 
or  to  compel  the  concurrence  of  the  other 
branch  of  said  councils  in  any  act.  We  do 
not  perceive  that  this  is  any  answer  to 
the  mandate  of  the  writ,  and  no  attempt 
has  been  made  to  show  us  how  the  fact 
averred  is  material.  The  defendants  are 
all  the  members  of  both  branclus,  and  if 
each  discharges  his  duty,  there  can  be  no 
want  of  concurrence  of  councils."  34  Pa. 
St.  496,  supra.  See  also.  Hex  v.  Trcg- 
ony  (mayor  of),  8  Mod.  111. 

In  the  Mayor  (of  Davenport)  v.  Lord, 
above  cited,  it  appeared  that  the  munici- 
pality was  incorporated  by  the  name  of 
"  The  City  of  Davenport,"  and  by  that 
name  had  power  "  to  sue  and  be  sued  in 
all  courts,"  and  that  the  "  city  council," 
which  exercised  all  the  legislative  powers 
of  the  corporation,  and  had  the  sole 
power  to  levy  and  collect  taxes,  was  com- 
posed of  the  mayor  and  aldermen,  and  a 
writ  of  manddmiis  in  favor  of  a  judgment 
creditor  of  the  city,  commanding  the  levy 
of  taxes  to  pay  the  judgment,  was  directed 
"To  the  Mayor  and  Aldermen"  of  the 
city.  The  objection  was  made  that  the 
writ  ought  to  liave  been  directed  to  the 


city  by  its  corporate  title,  but  the  objection 
was  not  sustained.  The  view  of  the  Su- 
preme Court  was,  that  since  the  affairs  of 
the  city  were  managed  by  the  mayor  and 
aldermen  composing  the  city  council, 
which  had  the  sole  power  to  levy  and 
collect  taxes  and  provide  for  the  payment 
ofthe  debts  of  the  corporation,  the  writ 
was  well  enough  directed.  The  exact 
language  of  the  court  is  :  "  The  point 
that  the  writ  was  misdirected  is  not  well 
taken  :  the  direction  was  substantially  cor- 
rect." There  can,  we  think,  be  little 
doubt  that  the  writ  could  have  been 
properly  directed  to  the  corporation  by 
its  corporate  title ;  and  as  the  duty  was  a 
corporate  one,  though  to  be  performed 
by  the  council,  the  direction  of  the  writ 
in  such  a  case  to  the  corporation,  by  its 
charter  name  and  service  upon  the  proper 
officers,  would  seem  to  be  an  equally  ap- 
propriate mode.  Writ  directed  to  the 
Mayor  and  City  Council  is  good,  and  it 
need  not  necessarily  be  directed  to  the 
corporation.  People  v.  Bloomington,  63 
111.  207,  1872  ;  affirmed,  Glcncoe  v.  Peo- 
ple, 78  111.  382,  1875.  But  a  peremptory 
writ  of  mandamus  against  a  municipal 
corporation  is  governed  by  dififerent  prin- 
ciples, and  must  be  served  upon  those 
persons  composing  the  council  at  the 
time  of  service,  lb. 

1  Kex  V.  Smith,  2  M.  &  S.  5'J8 ;  Rex 
V.  Ipswich,  2  Ld.  Raym.  1239;  s.  c.  2 
Salk.  435;  Rex  r.  Norwich,  1  Stra.  55; 
Willc.  388,  pi.  131. 

-  Tapping  on  ^fan(lamus,  315,  317; 
Louisville  v.  McKean,  18  B.  Mon.  (Ky.j 
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§  875.  (704)  The  writ,  as  we  have  seen,  must  be  directed  to 
those  who  are  to  execute  it,  or  do  the  thing  required,  and  it  must 
be  delivered  to,  or  served  upon,  those  who  are  to  make  the  return.^ 
Whether  the  writ  be  directed  to  the  corporation  or  the  council,^ 


9,  13,  1857  ;  infra,  sec.  884  ;  State  v  El- 
kinton,  1  Vrooin  (oO  N.  J.  L.),  335; 
Beacliy  i".  Lainkin,  1  Idiilio,  48;  State  v. 
Gates,  22  Wis.  210;  People  v.  Bacon,  18 
Mich.  247  ;  Soutter  v.  Madison,  15  Wis. 
SO;  Kex  v.  West  Looe,  3  B.  &C.  685; 
WMIlc.  ;5U1,  pi.  140. 

In  l\egina  v.  Ej'e  (maj'or  of),  9  A.  &E. 
676,  wliere  the  mayor  and  assessors, 
under  tlie  English  Municipal  Corporations 
Act,  had  e.xpungcd  the  name  of  the  re- 
lator from  the  burgess  roll,  and  the 
relator,  at  the  next  term,  obtained  a  rule 
for  a  mandtnnus  to  the  mayor  (the  proper 
officer  under  the  act)  to  insert  his  name, 
the  court  made  the  rule  absolute,  direct- 
ing the  mandamus  to  the  mayor  generalli/, 
notwithstanding  that  the  mayor,  who  had 
expunged  the  name,  had  ceased  to  be 
mayor  before  the  rule  nisi  was  obtained, 
that  no  application  had  been  made  to  the 
mayor  then  in  office,  and  that  the  year  to 
wliich  the  burgess  list  belonged  had  ex- 
pired before  niaking  the  rule  absolute. 
In  one  case  in  England,  where  it  was 
doubtful  whether  the  last  mayor  had 
power  to  hold  over,  the  court  ordered  that 
tlie  writ  should  be  directed  to  the  late 
mayor,  without  specifying  his  name. 
Willc.  389,  pi.  133. 

1  Rex  ;;.  Hereford,  2  Salk.  701 ;  Rex  v. 
Derby,  Ih.  436;  Pees  v.  Leeds,  1  Stra. 
640.  Service  upon  a  board  of  county 
commissioners  in  Indiana  may  be  made 
upon  the  president  without  service  on 
the  other  members.  Clarke  Co.  v.  State, 
61  Ind.  75. 

2  Supra,  sees.  870-872. 

On  this  subject  some  decisions  have 
been  made  in  England  which  seem  to  be 
inapplicable,  at  least  in  their  full  extent, 
to  our  municipal  corporations.  Thus,  it 
is  held,  that  where  a  mandamus  is  directed 
to  tlie  "  mayor,  etc."  the  mayor  alone  can 
make  return,  and  the  other  integral  parts 
of  tlie  corporation  cannot  disavow  it. 
The  reason  assigned  is,  that  the  court 
cannot  refuse  the  mayor's  return,  he 
being  the  principal  officer  to  whom  the 
writ  is  directed  and  to  whom  it  is  actually 


delivered,  and  all  the  court  can  do  is  to 
compel  a  return ;  and  if  the  mayor 
makes  a  return  contrary  to  the  votes  of 
the  majority  concerned,  it  is  at  his  peril, 
and  he  may  be  punished  by  information 
in  the  King's  Bench.  Rex  r.  Abingdon,  2 
Salk.  431 ;  lb.  699  ;  Stephens'  iXisi  Prius, 
2326.  Accordingly,  it  has  also  been  held 
that  if  the  writ  be  directed  to  a  corpora- 
tion, it  ought  to  be  served  upon  the 
mayor.  Rex  v.  Exeter,  12  Mod.  251. 
So,  on  a  mandamus  to  elect  a  clerk,  it  was 
decided  that  the  writ  should  be  delivered 
to  the  mayor,  as  the  most  visible  part 
of  the  corporation,  notwithstanding  the 
power  of  election  was  in  the  common 
council.  Regina  v.  Chapman,  6  Mod. 
152.  [See  State  v.  Milwaukee,  22  Wis. 
396,  397.]  In  another  case  it  was  held 
that  personal  service  on  the  town  clerk  of 
a  peremptory  writ  to  the  corporation  was 
sufficient  to  found  an  application  for  an 
attachment.  Rex  v.  Fowey,  4  D.  &  R. 
614.  It  seems  that  an  attachment  may 
be  granted  against  a  mayor,  on  affidavits 
that  the  writ  has  been  left  at  his  house, 
he  having  kept  out  of  the  way  to  avoid 
it.  Rex  V.  Tooley,'  12  Mod.  312;  Willc. 
450.  At  common  law  the  return  to  a  writ 
of  mandamus  to  a  corporation,  being  an 
act  to  be  entered  of  record,  it  need  not  be 
under  the  seal  of  the  corporation,  nor 
signed  by  the  head  or  other  officer  of  the 
corporation,  for  at  common  law  no  officers 
are  obliged  to  sign  their  returns.  Rex  v. 
Exeter,  1  Ld.  Raym.  223 ;  Rex  v.  Clarke, 
2  lb.  848;  lb.  849;  Rex  v.  Wigan,3  Burr. 
1645  ;  Grant  on  Corp.  63,  228,  229. 

In  this  country  the  mode  of  service  is 
usually  prescribed  by  statute.  Havey- 
reyer  v.  Supervisors,  22  Wis.  396,  con- 
struing the  statute  of  Wisconsin  to  re- 
quire the  board  of  supervisors  to  be 
served  by  leaving  the  original  writ  of 
mandamus  with  the  chairman,  and  a  copy 
with  each  of  the  supervisors.  In  New 
Jersey  (see  State  v.  Elkinton,  1  Vroom 
(30  N.  J.  L.),  335),  the  writ  should  be 
delivered  or  shown  to  the  person  to  whom 
it  is  addressed,    lb.    "  Service  of  the  writ 
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the  service  ought,  in  our  opinion,  to  be  made  upon  the  officers 
who,  under  the  law,  have  the  power  to  do  the  act  commanded, 
and  against  whom  an  attachment  to  enforce  obedience  should 
issue. 

TJie  Return^  and  Subsequent  Proceeding's. 

§  876.  (705)  The  return  to  the  alternative  writ  must  be  made 
by  the  corporation,  body,  officers,  or  persons  to  whom  the  writ  is 
directed ;  must  state  facts  clearly,  positively,  and  without  ambi- 
guity or  by  way  of  argument ;  if  it  traverses  the  facts  stated  in 
the  writ,  it  must  deny  or  answer  all  that  are  material,  or  it  may 
aver,  in  accordance  with  the  rules  of  pleading,  other  facts  in 
avoidance,  and  such  facts  "  must  also  be  clearly  and  specifically 
set  forth  in  the  return  with  sufficient  certainty,  and  not  argu- 
mentatively,  inferentially,  or  evasively,  so  that  the  court  may  see 
at  once  that  such  facts,  if  established  or  admitted,  are  sufficient 
as  the  alternative  for  obedience  to  the  writ."  ^  The  return  need 
not  be  single,  but  may  state  several  distinct  grounds  in  answer  to 
the  writ,  and  it  is  enough  if  any  one  of  them  be  sufficient,  that  is, 
disclose  legal  reasons  why  the  act  commanded  by  the  writ  should 
not  be  performed.''^ 

§  877.  (706)  Under  the  statute  of  Anne,  or  similar  statutes 
adopted  or  enacted  in  most  of  the  states,  or  by  the  course  of  prac- 
tice therein,  the  return,  if  false  in  fact,  is  not  conclusive  in  the 

may  be  by  delivery  of  a  copy,  but  the  datory  part  of  the  alternative  writ,  if  cer- 

origiiial  ought  to  be  siiown  to  each  party  tain,  may  be  general,  but  the  return  must 

served  at  the  time  of  due  delivery  of  the  be  minute  in  stating  facts,  showing  why 

copy."     Add.   on   Torts    (-1th   Eng.  ed.)  the  party  did  not   do   the   act   required. 

1074  ;  Reg.  v.  Railroad  Co.,  1  Ell.  and  Bl.  Regina  r.  Southampton,  1  Ellis,  B.  &  S. 

203.     Proper  mode  of  making  return  by  6.     Writ    directed    to  G.  and    others  as 

county  justices  or  supervisors.     Lander  Township  Committee  ;    a  return  by  them 

r.  McMillan,  8  Jones  (North  Car.)    Law,  as  laic   Township   Committee    was   held 

174;  McCoy  c  Harnett,  4 //).  180;  People  sufficient.     State  v.  Guscino,  3  Halstead 

V.  San  Francisco,  27  Cal.  G55.  (N.  J.),  136.     Equitable  defence  to  the  de- 

1  Commonwealth  v.  Alleghany  Coun-  mands  of  the  relator,  and  mode  of  assert- 

ty,  37  Pa.  St.  277,  279,  18(i0,  per  TItomp-  ing  it.     Neuse  River  Co.  v.  Commrs.,  G 

son,  J.,  where  the  principle   is   well   illus-  Jones  (Nortli  Car.)  Law,  204. 
trated  and  applied.     People  v.  Baker,  3.3  -  Rex  r.  Norwich,  2  Ld.  Raym.  1244  ; 

Barb.  (N.  Y.)  105;  Willc.  401-40'.),  Louts  8.  c.  2  Salk.  436;    Rex   r.   Pomfret,   10 

V.  Alleghany  County,  10  Pittsburgh  Legal  Mod.  68 ;  Rex  v.  Cambridge,  2  T.  R.  4(J1 ; 

Journal,  211;  Pollock  v.  Lawrence,  7  Ih.  Rex  i-.  York,  6   //).  40.5;  Wright  v.  Faw- 

873;  Commrs.  v.   Tarver,   21    Ala.   661;  cett,  4  Burr.  2044.     See   Railroad  Co.  u. 

Commonwealth  v.  Pittsburgh.  34  Pa.  St.  Logan  Co.,  63  111.  374,  1872,  as  to  what 

496,  1859;   Soutter  v.  Madison,  15  Wis.  return  may  be  made. 
30 ;  Grant  on  Corp.  228-240.     The  man- 
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mandamus  proceeding,  and  the  relator  or  prosecutor  is  not  driven 
as  at  common  law  to  his  action  on  the  case  for  a  false  return,  but 
may  contest  the  truth  of  the  return. ^  It  may  be  stated  to  be 
generall}'  true  in  this  country  that  upon  service  of  the  alternative 
writ  the  respondent,  or  party  to  whom  it  is  directed,  may  either 
(1)  obey  the  command  of  the  writ  and  show  that  fact ;  or  (2)  he 
may  object  to  the  writ  for  defects  therein,  and  move  to  quash  or 
supersede  the  same  ;  or  (3)  he  maj-  demur  to  the  writ ;  or  (4)  trav- 
erse in  the  return  the  facts  set  forth  in  the  writ;  or  (5)  aver  in  the 
return  other  facts  by  way  of  confession  and  avoidance  of  the  facts 
stated  in  the  writ.^  And  the  questions  of  law  and  the  issues  of 
facts  thus  presented  will  be  disposed  of  according  to  the  statutes 
and  the  practice  of  the  court.^ 

Peremptory  Writ.  . 

§  878.  (707)  If  the  return  to  the  alternative  writ  be  disallowed 
as  insufficient  in  law,  or  if  the  facts  averred  in  the  return  be  found 
and  adjudged  untrue,  a  peremptory  wait  will  be  issued,  which,  as 
its  name  implies,  requires  to  be  obeyed,  and  it  cannot  be  disobeyed 
on  any  ground  which  might  have  been  urged  in  resisting  the  ap- 
plication for  the  writ.*  While  it  is  true  that  the  general  rule  is 
that  no  return  can  be  made  to  the  peremptory  writ  except  obe- 
dience, yet  a  subsequent  valid  statute,  forbidding  obedience  or 

1  Maddox  v.  Graham,  2  Met.  (Ky.)  ^  Silverthorne  v.  Railroad  Co-,  33  N. 
56,69,1859;  Angell  &  Ames  Corp..  sees.  J.  L.  173.  The  prosecutor  or  relator  may 
727,  728;  People  v.  Commrs.,  6  Wend,  demur  to  the  return.  Ih.  Or  plead  to  and 
(N.  Y.)  559;  People  v.  Finger,  24  Barb,  controvert  the  facts  stated  therein.  Mad- 
{N.  Y.)  341 ;  Selma  Railroad,  in  re,  46  Ala.  do.x  v.  Graham,  2  Met.  (Ky.)  56,  68,  1859  ; 
230  1871.  People  v.  Metropolitan  Police  Board,  26 

2  Commonwe.alth  v.  Alleghany  Coun-  N.  Y.  316;  State  v.  Jones,  10  Iowa,  65; 
ty,  37  Pa.  St.  277,  279  ;  Commonwealth  Fowler  v.  Pierce,  2  Cal.  165;  9  Anne,  ch. 
V.  Alleghany  County,  IL  237,  opinion  of  xx.  sees.  1,  2 ;  Grant  on  Corp.  228-240 ; 
Woodward,  J. ;  Tapping  on  Mandamus,  Railroad  Co.  v.  Logan  Co.,  63  111.  374, 
347;  Tarver  v.  Commrs.,  17  Ala.  527;  1872.  This  section  of  the  text  cited  with 
Commonwealth  v.  Lyndall,  2  Brewster  approval  in  St.  Louis  v.  Green,  7  Mo. 
(Pa.).  425;  Ih.  441  ;  Dane  v.  Derby,  54  App.  468,  1878. 

Me.  95.     The  statute  of  9  Anne,  ch.  xx.  *  Stevens'  Case,  T.  Raym.  432;  Rex 

is  not  in  force  in  Alabama.     Commrs.  v.  v.  Norwich,  2  Ld.  Raym.  1245;  People  v. 

Tarver,  21  Ala.  G61.     Nor   in  Maryland.  Seymour,  6  Cow.  (N.  Y.)579;  Common- 

Harwood  v.  Marsliall,  10  Md.  451.    '  wealth  v.  Pittsburgh,  34  Pa.  St.  496, 1859  ; 

On  application  for  a  7n«nc?am!/.s  against  Weber  i'.  Zimmerman,  23  Md.  45;  Peo- 

the  common  council,   they  may  call   in  pie  v.  Supervisors,  28  N.  Y.  112. 
question   the  constitutionality  of  an  act 
■which  legislates  them  out  of  office.  State 
V.  Newark,  40  N.  J.  L.  297,  1878. 
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making  obedience  impossible,  will  from  necessity  be  a  sufficient 
return.^  If  the  defendants  have  appealed  to  a  rule  or  notice  of 
an  application  for  a  mandamus^  and  have  been  heard,  and  there  is 
no  controversy  in  respect  to  the  facts,  and  the  right  of  the  relator 
is  clear,  a  peremptory  writ  may,  in  the  discretion  of  the  court,  be 
issued  in  the  first  instance.''^  Thus,  where  a  specific  duty,  e.g.^ 
the  levy  of  a  special  tax,  required  to  bo  performed  by  public 
officers  at  a  prescribed  time,  is  omitted  to  be  performed  without  a 
reason,  or  for  a  reason  merely  colorable,  a  peremptory  manda-' 
mus,  without  a  previous  alternative,  may  be  issued  in  the  first 
instance,  if  the  defendant  have  previously  appeared  to  a  notice  or 
rule  commanding  the  duty  to  be  iterfonned  forthtvith.^  So,  where 
the  plaintiff's  claim  has  been  reduced  to  a  judgment,  a  peremptory 
writ  mai/,  in  a  proper  case,  be  awarded  in  the  first  instance."* 


§  879.  It  has  been  frequently  declared  to  be  a  well-settled 
principle  that  the  peremptory  writ  must  conform  strictly  to  the 
alternative  and  cannot  be  limited  or  varied.^  It  may  be  doubted 
whether  even  the  older  cases  warrant  so  broad  and  unqualified  a 


1  Sedberry  i-.  Board  of  Commrs.,  etc., 
OG  No.  Car.  486,  492,  1872 ;  Bayne  v.  Jen- 
kins, fb.  356. 

'  Knox  County  v.  Aspinwall,  24  How. 
376,  18G0  ;  Jennings,  hi  re,  6  Cow.  (N. 
Y.)529;  Rogers,  in  re,  7  Cow.  (N.  Y.) 
526;  State  v.  Elkinton,  1  Vroom  (oO  N. 
J.  L.)  3o5 ;  Harkins  i\  Sencerbox,  2  Minn. 
■j44  ;  Justices,  etc.  i'.  Turnpike  Co.,  11 
B.  Jlon.  (Ky.)  143;  Board,  etc.  v.  Grant, 
9  Sm.  &  Mar.  (17  Miss.)  77.  So,  if  no 
return  be  made  to  an  alternative  writ, 
tlie  court,  instead  of  proceeding  by  at- 
taciiment,  may  direct  the  peremptory 
writ  to  issue.  State  v.  Jones,  1  Ire.  (N. 
C.)  129;  People  v.  Pearson,  3  Scam.  (4 
111.)  271.  A  peremptory  writ  in  tiie  first 
instance  is  proper  only  when  the  right  of 
the  relator  is  clear  and  unquestionable. 
People  I'.  Supervisors  of  Green  Co.,  G4 
N.  Y.  GOO,  1876.  Wiiere  the  facts  are  not 
in  dispute  and  tiie  matter  one  of  public 
interest  in  relation  to  an  officer  having 
a  short  term,  a  peremptory  writ  may  prop- 
erly issue.  State  v.  Hudson,  6  "Vroom 
(35  N.  ,J.  L.),  260.  So  on  the  direction  of 
the  court  after  full  hearing  on  the  rule  to 
show  cause.  Cleveland  v.  Jersey  City,  9 
lb  (39N.  J.  L.)  620. 


^  Knox  County  v.  Aspinwall,  24  How. 
(U.  S.)  376,  18C0.  The  court,  in  its  dis- 
cretion, may  order  an  alternative  mancla- 
vuis  on  making  a  rule  to  show  cause  abso- 
lute. A  peremptory  mniKlainus  is  allowed 
in  the  first  instance  only  when  the  legal 
right  is  clear,  where  the  facts  are  not  in 
dispute,  and  the  matter  is  of  public  and 
urgent  interest.  Hugg  v.  Camden,  10 
Vroom   (39  N.   J.    L.),   620,  1877. 

*  Lutterloh  v.  Board  of  Commrs.,  etc., 
65  No.  Car.  403,  1871.  The  practice  in 
the  Eighth  Federal  Judicial  Circuit  is  in 
general  not  to  award  a  peremptory  writ, 
in  the  first  instance,  even  to  jiulijmeut  cred- 
itors. 

5  Tapping  on  Mand.  305,  402 ;  1 
Redf.  Railways,  649  ;  High,  Extr.  Reme- 
dies, cli.  ix.,  cited  bj'  Folger,  J.,  in  Peo- 
ple V.  Dutchess,  etc.  Railroad  Co.,  58  N. 
Y.  152,  1874,  where  the  authorities  upon 
the  proper  form  of  the  writ,  and  as  to  va- 
riance between  the  alternative  and  per- 
emptory writ,  are  collected  and  reviewed 
in  a  learned  and  able  opinion  whicli  com- 
mends itself  to  the  enlightened  judgment 
of  the  bar. 
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statement  of  the  general  rule  ;  but,  if  so,  the  rule  in  modern 
times  has  been  relaxed,  and  the  better  view  is  that,  within  reason- 
able and  proper  limits,  by  amendment  of  the  alternative  writ  or 
otherwise,  the  peremptory  writ  may  be  moulded  so  as  to  effectuate 
justice.  While  the  general  command  of  the  peremptory  writ 
must  be  the  same  as  the  alternative,  it  may  vary  in  unsubstantial 
matter  of  detail,  particularly  where  the  variation  is  to  the  ease  of 
the  respondent.^ 

§  880.  (708)  Although  the  return  to  the  alternative  writ  is  in- 
sufficient, yet,  if  upon  the  whole  case  it  clearly  appears  that  the 
relator  is  not  entitled  to  the  advantage  which  the  peremptory 
writ  would  give  him,  the  court  will  not  issue  it.^  If  issued,  it 
may,  on  motion,  be  set  aside,  on  proof  that  it  was  unfairly  or  im- 
properly obtained,  or  commands  the  performance  of  an  illegal 
act.^  If  when  issued  it  is  not  fully  and  effectually  obeyed,  the 
relator  may  oppose  the  motion  to  file  the  return.^ 

Attachment. 
§  881.  (709)  Obedience  to  the  peremptory  writ  is  enforced  by 
attaching  the  persons  guilty  of  the  disobedience  for  contempt.^ 
If  a  corporation  makes  no  return  to  a  writ  duly  issued  and  served, 
the  attachment  issues  against  the  individuals  guilty  of  the  con- 
tempt in  their  natural  capacity.^  If  the  writ  be  directed  to 
several  persons  in  their  natural  capacities,  unless  all  join  in  the 
return,  the  attachment  must  go  against  all,  though  such  as  were 
willing  to  do  the  act  commanded  will  not  be  punished.  But 
where  the  writ  is  directed  to  a  corporation  by  name,  the  attach- 
ment should  issue  against  the  guilty  only,  not  against  those  who 
do  all  in  their  power  to  obey  the  command  of  the  writ." 

1  People  V.  Dutchess,  etc.  Railroad  ^  Commonwealth  v.  Taylor,  36  Pa.  St. 
Co.,  58  N.  Y.  152,  1874  ;  United  States  v.  263,  which  contains  C.  J.  Lowrie's  address 
Union  Pacific  Kailroad  Co.,  4  Dillon,  479;  on  behalf  of  the  Supreme  Court  of  Penn- 
8.  c.  91  U.  S.  343.  Further,  as  to  amend-  sylvania  to  the  members  of  the  municipal 
?n«n/s,  see  si/pra,  sec.  870,  and  cases  cited  in  council  of  Pittsburgh,  attached  for  con- 
the  notes.  tempt  for  not  levying  as  commanded  a  tax 

2  Wiilc.  444,  pi.  303,  citing  Rex  v.  topay  creditors.  Louter.  Alleghany  Coun- 
Campion,  1  Sid.  14;  Rex  v.  Mayor,  etc.,  ty,  10  Pittsburgh  Legal  Journal,  241 ;  An- 
Cowp.  523 ;  Rex  v.  Griffiths,  5  B.  &  Aid.  gell  &  Ames,  sec.  730 ;  AVillc.  448. 

735 ;  su]>ra,  sec.  847.  «>  Mills'  Case,  T.  Raym.  152. 

'  People  >•.  Everett,  ICaines  (N.Y.),  8;  7  Bailiffs  of  Bridgenorth,  2  Stra.  808; 

Weber?'.  Zimmerman,   23  Md.  45;  State  Rex    v.   Salop,  BuUer's  Nisi  Prius,   198, 

V.  County  Judge,  12  Iowa,  237.  201  (b.)  ;  New  Sarum,  Comb.  327. 

<  Rex  V.  Ipswich,  2  Ld.  Raym.  1233. 
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§  882.  (710)  The  application  for  an  attachment  is  by  motion 
for  a  rule  nisi,  founded  upon  affidavits,  which  gives  the  defend- 
ant an  opportunity  to  show  cause. ^  But  the  rule  is  here  often 
dispensed  with,  and  upon  a  clear  showing  that  the  writ  has  been 
served,  and  that  the  disobedience  is  wilful,  or  the  contempt  gross, 
an  attachment  may  be  issued  at  once. 

§  883.  (711)  The  defendants  cannot  on  being  attached  for  dis- 
obedience of  a  peremptory  mandayiius,  issued  by  a  federal  court, 
excuse  or  justify  such  disobedience  by  showing  that  they  have 
since  been  enjoined  by  a  state  court  from  doing  tlie  act  com- 
manded by  the  former  court.^ 

Judgment  in  Mandamus. 

§  884.  (712)  A  change  in  the  membership  of  a  municipal  coun- 
cil, pending  proceedings  in  mandamus  against  the  council,  does 
not  abate  the  proceedings  ;  and  where  such  a  change  occurred, 
and  the  new  members  were  made  parties,  and  afterwards  a  per- 
emptory writ  ordered,  this  was  regarded  as  in  effect  a  judgment 
against  the  corporation,  and  binding  upon  the  councilmen  in 
office  at  the  time  of  its  rendition,  and  whose  duty  it  was  to  exe- 
cute it.^    But  a  judgment  in  mandamus,  ordering  the  performance 

1  Tidd's  Prac.  484  ;  Chaunt  v.  Smart,  collecting  officer.    Johnson   v.  Board  of 

1  B.  &  P.   477.     Under   the   practice  at  Commissioners,  etc.,   67  North  Car.  101, 

common  law,  an  attachment  is  nut  grant-  1870.     Discretion  of  officers  as  to  raising 

ed  for  not  making  a  return  to  the  peremp-  part  by  ta.xation  and  part  by  the  issue  of 

tory  writ  on  the  day  assigned,  but  it  is  bonds.     lb.  See  Sedberry  v.  Board,   etc., 

granted  after  a  peremptory  rule  to  return  G6  North  Car.  486. 

the  writ.     Ke.x  r.  Fowey,  5  I).  «&  K.  614;  ^  Kiggs   v.  Johnson  County,  6  Wall. 

Coventry's  Case,  2  Salk.  429  ;  Willc.  449.  166 ;  Lansing  v.  County  Treasurer,  1  Dil- 

If  there  has  been  no  sfrvice   of  the  writ  Ion  C.  C.  522 ;  Supervisors  i'.   Durant,  9 

according  to  law,  an  attachment  for  con-  Wall.  415;  The  Mayor  v.  Lord,  lb.  409. 

tempt  will  not  be  issued.     State  v.  Super-  A  town  treasurer,  who  has  collected  the 

visors,  etc.,  22  Wis.  396,  1867.  money  due  a  judgment  creditor,  cannot 

If  a  "town  council  "  to  which  a  man-  be  compelled  by  mandamus  to  pay  it  to  the 
damus  is  directed  adjourn  the  corporate  creditor  while  enjoined  at  the  suit  of  an- 
assembly  to  prevent  a  return  being  made,  other.  State  v.  Kispert,  21  Wis.  387. 
the  members  will  be  punishable  for  con-  Courts  of  equity  will  not  ordinarily 
tempt.  Kegina  I'.  Heathcote,  10  Mod.  56.  interfere  by  injunction  to  stay  proceed- 
To  a  rule  to  show  cause  why  officers  of  a  ings  upon  a  writ  of  mnndamua.  Columbia 
county  should  not  be  attached  for  con-  County  r.  Bryson,  13  Fhi.  2S1,  1871. 
tempt  in  not  levying  as  commanded  a  tax  8  Maddox  v.  Graham,  2  Met.  (Ivy.)  56, 
sutlicient  to  pa3'  the  plaintiff's  claim  63,71,1859.  Approved,  Connnrs.  r.  Sellew, 
against  a  county,  it  was  held  a  good  an-  99  U.  S. 624, 1878;  Louisville  r.McKean,  18 
swer  that  a  sufficient  tax  had  been  levied  B.  Mon.  (Ky.)  0, 13,1857.  In  the  last  case, 
and  the  lists  placed  in  the  hands  of  the  the  city  of  Louisville  was  held   entitled 
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of  an  official  duty,  by  one  who  had  ceased  to  be  an  officer  before 
the  judgment  was  entered,  is  void,  and  does  not  bind  his  suc- 
cessor if  the  hitter  be  not  made  a  party  to  the  proceeding  and 
have  due  notice  thereof  and  opportunity  to  be  heard. ^  Strangers 
are  neither  bound  nor  estopped  b}^  a  peremptory  writ  of  inan- 
damus? 


Enforcement  of  Judgments  in  the  Federal  Courts. 
§  885.    In  the  enforcement  of  judgments  on  municipal  bonds, 
the  creditors  have  encountered  obstacles  arising  or  supposed  to 
arise  from  two  decisions  of  the  Supreme  Court,  —  The  United 


to  prosecute  an  appeal  in  its  name  from  a 
proceeding  in  mumhtmus  against  tiie  may- 
or anil  the  members  of  the  council  of  tiie 
city.  In  thus  holding,  the  court,  by  Simp- 
son, J.,  remarks  :  "  The  act  they  [tlie  may- 
or and  council]  were  required  to  perform 
was  a  corporate  act.  Tiie  judgment 
against  them  should,  therefore,  be  regard- 
ed as  iiaving  been  rendered  against  them 
in  their  corporate  character.  Indeed,  the 
proceeding  should  properly  have  been 
against  tiie  corporation,  or  against  tlie 
general  council,  as  tliat  body  represented 
the  corporation.  If  it  should  be  regarded 
as  a  proceeding  against  the  mayor  and 
general  council  individually,  the  judg- 
ment might  have  been  unavailing  if  they 
had  not  been  in  office  at  the  time  it  was 
rendered ;  and  miglit,  therefore,  have 
been  made  ineffectual  by  their  resignation 
during  the  pendency  of  the  motion.  But 
regarding  it  as  a  proceeding  against  the 
corporation,  it  would  be  obligatory  on  the 
members  of  the  general  council  in  office 
at  the  time  of  its  rendition  ;  and  it  would 
not  assume  the  character  of  a  proceeding 
against  individuals,  unless  it  became  ne- 
cessary to  issue  an  attachment  for  the  en- 
forcement of  the  judgment.  Therefore, 
the  appeal  is  properly  prosecuted  in  the 
name  of  the  city."  In  Soutter  v.  Madi- 
son, 15  Wis.  .30,  it  was  licld  that  if  the 
mayor  and  part  of  the  council  go  out  of 
office  after  the  alternative  writ  is  served, 
their  duties  devolve  on  their  successors, 
and  that  the  peremptory  writ  may  be  di- 
rected to  the  mayor  and  council  gen- 
erally. Approved  by  the  Supreme  Court 
of  the  United  States.  Commrs.  v.  Sellew, 
99  U.  S.  6'24,  1879. 


Where  a  writ  is  ordered  against  the 
board  of  commissioners  of  a  county,  and 
there  is  a  change  of  membership  after 
tlie  writ  is  awarded  and  before  it  is  served, 
it  must  be  obeyed  by  those  who  compose 
the  board  at  the  time  wlien  the  duty  to 
act  arises.  Pegram  v.  Commissioners,  65 
North  Car.  114,  1871.    Infra  sec.  885. 

1  The  Secretary  of  the  Interior  v.  Mc- 
Garrahan,  9  Wall.  298,  313,  1809.  In 
such  a  case  the  officer  is  treated  as  the 
real  defendant,  and  notice  to  him,  actual 
or  constructive,  is  essential  to  jurisdiction. 
Per  Clifford,  J.,  lb.  See  Eegina  v.  Eye 
(mayor  of),  9  A.  &  E.  676  ;  State  v.  Gates, 
22  Wis.  210;  Beachy  v.  Lamkin,  1  Idaho, 
48 ;  Soutter  v.  Madison,  15  Wis.  30 ;  State 
V.  Elkinton,  1  Vroom  (30  N.  J.  L.),  335. 

2  Reginai'.  Heathcote,10Mod.  56;  s.c. 
Fort.  290;  Tapping,  403. 

Error  and  Appeal  from  Judgment  in 
Mandamus — Supersedeas.  State  v.  Judge, 
etc.,  21  La.  An.  741 ;  United  States  v. 
Addison,  22  How.  174;  The  Secretary  v. 
McGarrahan,  supra  ;  Louisville  y.McKean, 
18  B.  Mon.  (Ky.)  9,  13,  supra,  sec.  874. 
Morris,  in  re,  11  Gratt.  (Va.)  292,  1854; 
Insurance  Company  v.  Wheelwright,  7 
Wheat.  534  ;  Tapping,  397,  398,  and  cases 
cited  ;  Moses,  ch.  xxviii.;  Griffin  v.  Steele, 
1  Edm.  (N.  Y.)  Sel.  Cas.  505;  Milwaukee 
Railroad  Company,  in  re,  5  Wall.  188; 
People  V.  Supervisors,  28  N.  Y  112; 
Chance  v.  Temple,  1  Iowa,  179 ;  State  v. 
County  Judge,  7  Iowa,  186;  Harwood  v. 
Marshall,  9  Md.  83;  Blackerby  v.  People, 
5  Gilm.  10  III.  266  ;  supra,  sec.  846,  note. 
In  England,  see  Act  6  and  7  Vict.  ch.  Ixvii., 
printed  in  Rawlinson  Corp.  Appendix, 
730 ;  15  and  16  Vict.  ch.  IxxvL 
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States  V.  Boutwell,'^  and  Rees  v.  City  of  Watertown.2     The  case 
against  Mr.  Boutwell  arose  when  he  was  secretary  of  the  treas- 


1  United  States  i'.  Boutwell,  17  Wall. 
604,  1B73.     The   Supreme   Court  in   its 
opinion  says:  "Tlie   oflice  of  a  writ  of 
jnandumus  is  to  conii)el  the  performance 
of  a   duty   resting   upon    the   person   to 
whom  t)ie  writ  is  sent.     That  duty  may 
have  originated  in  one  way  or  in  another. 
It  may  have  arisen  from  the  acceptance 
of  an  office  which  has  imposed  the  duty 
upon  its  incumbent.     But  no  matter  out 
of  what  facts  or  relations   the  duty  has 
grown,  what  the  law  regards  and  what  it 
seeks  to  enforce  by  a  writ  of  indiiddmus  is 
the  personal  obligation  of  the  individual 
to  whom  it  addresses  the  writ.     If  he  be 
an  officer,  and  the  duty  be  an  official  one, 
still  the  writ  is  aimed  exclusively  against 
him  as  a  person,  and  he  only  can  be  pun- 
ished for  disobedience.     The    writ   docs 
not  reach   the   office.     It  cannot  be  di- 
rected  to   it.     It    is,   therefore,  in    sub- 
stance a  personal    action,   and   it    rests 
upon  the  averred  and  assumed  fact  that 
the  defendant  has  neglected  or  refused  to 
perform  a  personal  duty,  to  the  perfor- 
mance of  which  by  him  the  relator  has  a 
clear  right.     Hence  it  is  an   imperative 
rule  that,  previous  to  making  application 
for  a  writ  to  command  the  performance 
of  any  particular  act,  an  express  and  dis- 
tinct  demand   or   request  to   perform   it 
must  have  been  made  bj'  the  relator  or 
prosecutor   upon   the   defendant,   and   it 
nmst  appear  that  he  refused  to  comply 
with  such  demand,  either  in  direct  terms 
or  by  conduct  from  which  a  refusal  can 
be  conclusively  inferred.     Thus  it  is  the 
personal   default   of    the  defendant   that 
warrants  impetration  of  the  writ,  and  if  a 
peremptory   mandninus   be   awarded,   the 
costs   must  fall  upon  the  defendant.     It 
necessarily  follows  from  this,  that  on  the 
death   or  retirement   from  office   of  the 
original  defendant  the  writ  must  abate  in 
the  absence  of  any  statutory  provision  to 
the  contrary.     When  the  personal  duty 
exists  only  so  long  as  tlic  office  is  held, 
the  court  cannot  compel  tlie  defendant  to 
perform  it  after  his  power  to  perform  has 
ceased.     And  if  a  successor  in  office  may 
be   substituted   he    may   be   mulcted    in 
costs  for  the   fault  of    his   predecessor, 


without    any   delinquency  of    his   own. 
Besides,  were  a  demand  niaile  upon  him, 
he  might  discharge  the  duty  and  render 
the  interposition  of  tiie  court  unnecessary. 
At  all  events,  he  is  not  in  privity  with 
his  predecessor,  much  less  is  he  his  pre- 
decessor's   personal    representative.     As 
might  be  expected,  therefore,  we  find  no 
case  in  which  such  a  substitution   as  is 
asked  for  now  has  ever  been  allowed  in 
the  absence  of  some  statute  authorizing 
it.     On  the  contrary,  after  the  statute  of 
9   Anne,   ch.   xx.  sec.  1,  it  was  the   ac- 
knowledged doctrine  in  Kngland  that  the 
rules  and   practice   as   to   abatement  by 
death,  resignation,  or  removal  from  office 
were  the  same  in  cases  of  manditmus  as  in 
personal  actions.     By  that  statute  it  was 
enacted   that   the   prosecutor  or  relator 
may  plead  to  or  traverse  all  or  any  of  the 
material  facts  averred  in  the  return,  the 
defendant  having   liberty  to   reply,  take 
issue,  or  demur,  and  it  was  directed  that 
such  further  proceeilings  might  be  had  as 
might  have  been  had  if  the  prosecutor  had 
brought  his  action  on  the  case  for  a  false 
return.     Thus  mandaimis  became  in  effect 
a  personal  action  against  the  defendant. 
This   statute  was   in  force   in   Maryland 
when   the   District   of  Columbia   was   a 
part  of  that  state,  and  hence  it  is  in  force 
in   the    district   now.     Therefore,   what- 
ever may  be  the  rule  elsewhere,  here  a 
writ  of  mividamus  must  abate  whenever 
the  performance  by  the  defendant  of  the 
personal  duty  it  seeks  to  enforce  has  be- 
come impossible.     The  law  was  changed 
to  some  extent  in  England  by  the  later 
act  of  parliament  of  1  William  IV.  ch. 
xxi.  sec.  5,  by  which  it  was  enacted  that 
in  case  the  return  to  any  writ  (of  manda- 
mus) within  the  purview  of  the  act  should, 
in  pursuance  of  an  allowance  made  by  it, 
be  expressed  to  be  made  on  behalf  of  any 
other  person  than  the  defendant,  the  fur- 
ther proceedings  on  such  writ  should  not 
abate  or  be  discontinued  by  death,  resig- 
nation, or  removal  from  office  of  the  per- 
son who  made  such  return,  but  the  same 
might  be  continued  and  carried  on  in  the 
name  of  such  person,  and  if  a  peremptory 
writ  should  be  awarded,  it  might  be  di- 


^  Rees  V.  Watertown,  19  Wall.  107,  1873. 
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iiry,  and  was  an  application  in  the  inferior  court  for  a  mandamus 
to  compel  him  to  pay  a  certain  order.  The  writ  was  refused, 
and  a  writ  of  error  taken  to  the  Supreme  Court,  after  which  Mr. 
Boutwell  resigned  and  his  successor  was  appointed.  The  Su- 
preme Court  refused  the  application  to  substitute  tlie  successor, 
and  one  ground  of  refusal  was,  that  in  the  absence  of  a  statute 
altering  the  common-law  rule,  the  writ  of  mandamus  abates  by 
the  death,  resignation  or  removal  from  office  of  tlie  officer  to  whom 
it  is  directed.  In  the  view  of  the  court,  the  office  of  a  writ  of 
mandamus  is  to  compel  the  performance  of  a  personal  duty  rest- 
ing on  the  respondent :  "  if  he  be  an  officer,  and  the  duty  an 
official  one,  still  the  writ  is  aimed  exclusively  against  him  as  a 
person,  and  he  only  can  be  punished  for  disobedience ;  the  writ 
does  not  reach  the  office  and  cannot  be  directed  to  it ;  it  is  the 
personal  default  of  the  defendant  that  warrants  the  impetration 
of  the  writ ;  it  necessarily  follows  from  this  that  on  the  death  or 
retirement  from  office  of  the  original  defendant,  the  writ  must 
abate  in  the  absence  of  any  statutory  provision  to  the  contrary." 

The  Supreme  Court  in  the  other  case  referred  to  ^  decided,  in 
effect,  these  propositions  :  1.  That  in  the  enforcement  of  his 
judgment  against  the  municipality,  the  plaintiff  was  confined  to 
his  remedy  at  law  by  mandamus  or  otherwise,  no  ground  of  equity 
jurisdiction  being  made  out.  2.  That  the  neglect  and  refusal  of 
the  municipal  officers  to  levy  the  taxes,  their  disobedience  of  the 
writs  of  mandamus^  and  their  resignations  to  evade  the  duty  of 
levying  and  collecting  the  taxes  did  not  authorize  the  court 
to  appoint  officers  of  its  own  to  levy  and  collect  them,  deny- 
ing, on  this  point,  Welch  v.  Ste.  Genevieve,^  and  distinguishing 

rected  to  any  successor  of  such  person  in  asked  for.     "We  can  exercise  only  appel- 

office  or  right.    No  similar  statute  exists  late  power.     We  have  no  original  juris- 

with   us,  and   its   enactment  in   England  diction  in  the  case.     But  any  summons 

was  a  recognition  of  the  rule  that  the  issued,  or  rule  upon  his  successor  requir- 

death,  resignation,  or  removal  from  office  ing  him  to  become  a  party  to  the  suit, 

of  the  defendant  worked  an  abatement  of  would  be  the  exercise  of  original  juris- 

the    action.      It    required    a    statute   to  diction  over  both  a  new  party  and  a  new 

change    the    rule;    and,  to   avoid    injus-  cause,  for  the  duty  which  he  would  be 

lice,  tlie  costs  of  the  writ,  when  issued  required  to  perform  would  be  his  own, 

and  obeyed,  were  committed  to  the  dis-  not  that  of  his  predecessor.     Marbury  v. 

cretion  of  the  court.     If  the  retirement  of  Madison,  1   Cr.  137;   Kendall  v.  United 

the  defendant  from  oflBce,  and  his  conse-  States,  12  Peters,  626 ;  Secretary  v.  Mc- 

quent  inability    to   perform  the  act  de-  Garralian,  9  Wall.  313." 

manded  to  be  done  does  not  abate   the  ^  Kees  v.  Watertown,  supra. 

writ    or  necessitate    its   discontinuance,  2  Welch  v.  Ste.  Genevieve,  1  Dillon  C. 

there  is  still  an  insuperable  difficulty  in  C.  R.  130. 
the  way  of  our  directing  the  substitution 
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Supervisors  v.  Rogers,^  and  Lansing  v.  County  Treasurer.^  3. 
That  it  was  not  competent  for  the  court,  in  virtue  of  its  general 
jurisdiction  as  a  court  of  equity  (there  being  no  individual  Uahil- 
ity  on  the  part  of  the  tax-payers  or  inhabitants  of  the  municipality 
to  pay  the  debts  of  the  corporation),  itself  to  subject  individual 
property  within  the  corporation  to  pay  the  judgment,  the  exclu- 
sive remedy  being  by  mandamus  directed  to  the  municipaUty  or 
its  pro})er  officers,  commanding  them  to  levy  and  collect,  under 
the  powers  vested  in  them  in  that  Ijehalf,  the  requisite  taxes.^ 

§  88G.  The  principle  of  Boutwell's  case  —  that  a  writ  of  manda- 
mus directed  to  a  public  officer  abates  on  his  death  or  resignation 


1  Supervisors  v.  Rogers,  7  Wall.  175. 

2  Lansing  v.  County  Treasurer,  1  Dil- 
lon C.  C.  U.  522. 

*  A  direct  effect  of  the  decision  in  Rces 
V.  Watertown,  in  connection  with  tlie  pro- 
tracted and  successful  evasion  of  the  city 
of  Watertown,  was  to  encourage  munici- 
pal! tics  and  conn  ties  else  where  to  adopt  tlie 
same  mode  of  escaping  payment,  viz.,  by 
successive  and  repeated  resignations.  This 
was  practised  to  a  considerable  extent  in 
the  state  of  Missouri  by  several  counties 
that  were  burdened  with  a  large  in- 
debtedness; but  it  was  measurably 
checked  by  the  action  of  the  e.xecutive 
of  the  state,  Governor  Hardin,  in  refus- 
ing to  accept  the  resignation  of  the  county 
court  judges  when  he  had  good  reason  to 
believe  that  the  resignation  was  tendered 
for  this  purpose. 

The  case  of  The  Supervisors  v.  Rogers, 
7  Wall.  175,  1868,  in  which  tlie  United 
States  Circuit  Court,  after  the  county 
officers  had  evaded  the  law  and  disobeyed 
the  peremptory  writ,  directed  the  manda- 
tnus  to  the  iiuirs/ial  of  the  United  States 
for  the  District  of  Iowa,  commanding  him 
to  levy  and  collect  the  ta.xes  named  in 
the  writ,  and  which  was  sustained  by  the 
Supreme  Court,  is  declared  in  the  Water- 
town  case  to  depend,  in  this  respect, 
wholly  upon  a  statute  of  the  state  of 
loiva  (Rev.  of  1860,  sec.  3770).  That 
statute  had  no  special  reference  to  this 
class  of  cases,  and  was  simply  to  the  ef- 
fect that  tlie  court,  in  cases  of  maiidnmns, 
"  besides  or  instead  of  proceeding  against 
the  defendant  by  attachment,  may  direct 
that  the  act  required  to  be  done  mai/  be 


done  by  the  plaintijf  or  some  other  person  ap- 
]iointed  by  the  court."  The  practice  of  the 
federal  court  in  maiiddmus  cases  is  as  at 
common  law,  and  this  statute  had  never 
been  adopted  by  rule ;  but  it  was  held 
"competent  to  adopt  it  in  the  particular 
case,"  and  that  it  authorized  tiie  court  to 
appoint  a  third  person  or  officer  of  its  own 
to  levy  and  collect  the  required  taxes. 
Looking  at  this  case  in  the  light  of  the 
decision,  and  reasoning  in  the  Watertown 
case  and  in  Heine  v.  The  Levee  Commrs., 
19  Wall.  655,  and  of  the  above  sugges- 
tions, it  would  seem  to  rest  upon  a  very 
narrow  basis.  If  the  court  is  without 
power  to  make  such  an  appointment 
without  the  aid  of  the  statute,  it  was  cer- 
tainly a  very  broad  and  liberal  view  of 
the  language  of  that  statute  to  hold  that 
the  "act"  contemplated  by  it  included 
the  act  of  levying  and  collecting  taxes, 
giving  acquittances  therefor,  and  selling 
property  to  enforce  the  payment  thereof, 
and  making  conveyances  to  complete  the 
sales.  See  Heine  v.  The  Levee  Commrs., 
I'O  Wall.  661.  The  statement  in  the 
opinion  of  Xe  I  son,  J.,  that  this  statute  "is 
but  a  modification  of  the  law  of  England 
and  of  the  New  England  States,  which 
provides  for  the  execution  of  a  judgment 
recovered  against  a  county,  city,  or  town, 
against  tlie  private  property  of  any  indi- 
vidual inhabitant,  giving  him  the  right  to 
claim  contribution  from  the  rest  of  the 
peo])le,"  can  hardly  be  maintained  in  view 
of  the  decision  in  the  Watertown  case, 
and  it  seems  obvious  that  the  section  of 
the  lotcd  statute  referred  to  was  intended 
for  no  such  purpose. 
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if  there  be  no  statute  to  the  contrary  —  does  not  apply  to  the  case  of 
duties  devolved  by  law  upon  municipal  or  public  corp>oratio7is  in 
their  corporate  character.  Some  repudiating  municipalities  sought 
to  evade  their  duties  towards  their  creditors  by  encouraging  and 
accepting  the  resignations  of  the  officers  to  whom  the  writs  of 
mandamus  were  directed  or  upon  whom  they  were  served,  so  that 
the  particular  officers  upon  whom  the  alternative  writ  was  served 
would  not  be  in  office  when  the  peremptory  writ  was  applied  for, 
or  the  officer  to  whom  the  peremptory  writ  was  directed  would 
resign  before  the  writ  could  be  served,  or  after  the  service  and  be- 
fore the  time  fixed  for  the  performance  of  its  command,  and  the 
successor  would  claim  that  he  could  not  be  held  liable,  as  for  a 
contempt  or  otherwise,  for  the  default  of  his  predecessor.  But 
when  the  question  under  such  circumstances  came  before  the 
Supreme  Court  of  the  United  States  that  tribunal  decided,  upon  a 
correct  conception  of  the  principles  of  corporate  law,  that  where 
the  duty  was  one  to  be  performed  by  the  corporation,  the  writ 
may  be  directed  to  the  corporation  in  its  corporate  name  or  to 
the  proper  officers  in  their  corporate  capacity  and  official  style 
without  naming  them,  and  that  when  it  is  once  duly  served  its 
power  remains,  notwithstanding  changes  in  the  officers  by  death, 
resignation,  or  the  election  of  successors,  until  the  duty  which  is 
commanded  is  performed  ;  that  the  officers  in  existence  at  the 
time  when  the  act  is  required  to  be  done  are  those  whom  the 
court  will  hold  responsible  for  the  performance  of  what  is  com- 
manded ;  and  hence  writs  commanding  the  performance  of  cor- 
porate duties  do  not,  as  in  Boutwell's  case,  abate  by  changes  in 
the  officers  of  a  corporation.  The  writ,  although  directed  to  the 
corporation,  is  enforced  through  the  members  or  officers  whose 
duty  it  is  to  obey  its  comnumds,  and  if  part  of  the  officers  or 
members  have  done  all  within  their  power  to  comply  with  the 
writ,  the  court  will  punish  only  those  who  are  actually  guilty  of 
disoljedience.  Whatever  uncertainty  might  have  been  supposed 
to  exist  on  this  point  is  conclusively  set  at  rest  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  cited  in  the 
note,^  resting  as  they  do  upon  sound  reason,  and  supported  as 
they  are  by  the  decisions  of  several  of  the  state  courts. 

1  Board  of  Co.   Commrs.  of  Leaven-  Thus  where  the  duty  to  levy  taxes  to 

wortli  Co.  I'.  Sellew,  09  U.  S.  024,  1878 ;  pay  the   debt   of  a  county  is    devolved 

Leavenworth  (City  of),  v.  Kinney,  90  U.  upon  the  "board  of  county  commission- 

S.  623,  1878.  ers,"  which  is  the  corporate  name  by 
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§  887.  Where  a  statute  in  relation  to  a  puLlic  or  municipal 
officer  provides  that  such  officer  shall  continue  in  office  xintil  his 
successor  is  qualified^  a  resignation  made  in  order  to  avoid  audit- 


wliich  counties  are  inaJe  capable  of  suing 
and  being  sued,  tiie  writ  may  be  directed 
to  "  the  board  of  county  oonuiiissioners  "  ; 
and  in  tlie  case  of  a  city  corporation  it 
may  be  directed  to  tiie  mayor  and  city 
council  in  their  corjjorate  capacity,  and 
it  need  not  be  directed  to  tlie  persons  wiio 
are  mayor  and  councihncn.  And  it  be- 
ing provided  in  tlie  case  of  legal  pro- 
ceedings against  a  county  tiiat  process 
may  be  served  upon  the  clerk  of  the 
board,  a  like  service  of  the  writ  of  man- 
damus is  assumed  and  stated  to  be  suf- 
ficient in  the  case  of  Leavenworth. 
County,  supra.  In  pronouncing  the  judg- 
ment of  the  court  upon  tlicse  important 
points,  Mr.  Chief  Justice  W^aite  says  :  — 

"  In  United  States  v.  Boutwell,  17 
Wall.  607,  it  was  decided  that  as  a  man- 
damus was  used  'to  compel  the  perfor- 
mance of  a  duty  resting  upon  the  person 
to  whom  tiie  writ  is  sent,'  if  directed  to  a 
public  officer,  it  abated  on  his  death  or 
retirement  from  office,  because  it  could 
not  reach  the  office.  Tliat  principle  does 
not,  as  we  think,  apply  to  this  case. 
There  the  officer  proceeded  against  was 
the  secretary  of  the  treasury  of  the 
United  States,  and  the  writ  was  '  aimed 
exclusively  against  him  as  a  person.' 
Here  the  writ  is  sent  against  the  board 
of  county  commissioners,  a  corporation 
created  and  organized  for  the  express 
purpose  of  performing  the  duty,  among 
others,  which  the  relator  seeks  to  have 
enforced.  The  alternative  writ  was  di- 
rected both  to  the  board  in  its  corporate 
capacity  and  to  the  individual  members 
by  name,  but  the  peremptory  writ  was 
ordered  against  the  corporation  alone. 
As  the  corporation  can  only  act  through 
its  agents,  the  courts  will  operate  upon 
the  agents  through  the  corporation. 
When  a  copy  of  the  writ  which  has  been 
ordered  is  served  upon  the  cleik  of  tiie 
board,  it  will  be  served  on  the  corporation 
and  be  equivalent  to  a  command  upon  the 
persons  who  may  be  members  of  the 
board  to  do  what  is  required.  If  the 
members  fail  to  obey,  those  guilty  of 
disobedience  may,  if  necessary,  be  pun- 


ished for  the  contempt.  Although  the 
command  is  in  form  U)  the  b(jard,  it  may 
be  enforced  against  those  through  whom 
alone  it  can  be  obeyed.  One  of  the  ob- 
jects in  creating  such  corporations,  capa- 
ble of  suing  and  being  sued,  and  having 
perpetual  succession,  is  that  the  very  in- 
convenience which  manifested  itself  in 
Boutwell's  case  may  be  avoided.  In  this 
way  the  office  can  be  reached  and  the 
officer  comj)elled  to  perlbrm  its  duties,  no 
matter  what  changes  are  made  in  the 
agents  by  whom  the  officer  acts.  The 
board  is  in  effect  the  officer,  and  the 
members  of  the  board  are  but  the  agents 
who  perform  its  duties.  While  the  board 
is  proceeded  against  in  its  corporate  ca- 
pacity, tiie  individual  members  are  pun- 
ished in  their  natural  capacities  for  failure 
to  do  what  the  law  requires  of  them  as 
the  representatives  of  tiie  corporation. 
We  think,  therefore,  that  the  peremptory 
writ  was  properly  directed  to  the  board  in  its 
corporate  capacity.  In  this  way  the  power 
of  the  writ  is  retained  until  the  thing  is 
done  which  is  commanded,  and  it  may  at 
all  times  be  enforced  through  those  who 
arc  for  the  time  being  charged  with  the 
obligation  of  acting  for  the  corporation. 
If,  in  tiie  course  of  the  proceedings,  it  ap- 
pears that  a  part  of  the  members  have 
done  all  they  could  to  obey  the  writ,  the 
court  will  take  care  that  only  those  who 
are  actually  guilty  of  disobedience  are 
made  to  suffer  for  the  wrong  that  is  done. 
Those  who  are  members  of  the  board  at 
the  time  when  the  board  is  required  to 
act  will  be  the  parties  to  whom  the  court 
will  look  for  the  performance  of  what  is 
demanded.  As  the  corporation  cannot 
die  or  retire  from  the  office  it  holds,  the 
writ  cannot  abate,  as  it  did  in  Boutwell's 
case.  The  decisions  in  the  state  courts 
in  which  this  practice  is  sustained  are 
numerous.  Maddox  r.  Graham,  2  Met. 
(Ky.)  50;  Soutter  r.  Madison,  15  Wis. 
o7 ;  Pegram  v.  Commrs.,  Cleaveland 
County,  65  N.  C.  114;  The  People  v. 
Collins,  19  Wend.  (N.  Y.)  68;  Columbia 
County  V.  King,  13  Fla.  451,  1871. 
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ing  or  paying  a  jtidgment  against  the  corporate  town  or  munici- 
pality is  not  a  sufficient  return  to  an  alternative  mandamus  to 
compel  such  officer  to  make  such  audit  and  payment.  A  resig- 
nation under  such  circumstances  does  not  relieve  the  officer  from 
the  responsibility  and  duties  of  office  until  his  successor  is  ap- 
pointed and  qualified. 

In  the  oi^inion  of  the  court,  Mr.  Justice  Eunt  says :  "  The  pro- 
visions as  to  these  officers  and  as  to  the  town  officers  are  parts  of 
the  same  system.  The  resignations  may  be  made  to  and  accepted 
by  the  officers  named ;  but,  to  become  perfect,  they  depend. upon 
and  must  be  followed  by  an  additional  fact,  to  wit,  the  appoint- 
ment of  a  successor  and  his  qualification.  When  it  is  said  in  the 
statute  that  the  resignation  may  be  thus  accepted,  it  is  like  to 
the  expiration  of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the  quali- 
fication of  a  successor."  ^ 

1  Badger  v.  United   States,  93  U.  S.  599,  aflarming  the  same  case,  6  Biss.  308. 
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CHAPTER  XXI. 


QUO   WAKRANTO. 


§  888.  (713)  In  England^  the  ancient  method  of  proceeding 
against  those  who  exercised  any  public  franchise  without  the 
king's  grant,  or  contrary  thereto,  was  by  the  writ  of  quo  warranto^ 
which  is  the  foundation  of  the  modern,  more  convenient,  and  im- 
proved remedy  by  information  in  the  nature  of  a  quo  ivarranto}  In 
the  ninth  year  of  the  reign  of  Queen  Anne,  the  famous  statute  on 
the  subject  of  informations  in  the  nature  of  a  quo  ivarranto.,  in 
cases  of  usurpations  or  intrusions  into  the  offices  and  franchises  of 
municipal  corporations.,  was  passed.  In  substance,  this  statute  has 
been  very  generally  re-enacted  in  this  country .^  It  may  be  con- 
sidered as  settled  that  where  any  public  trust  or  franchise  is  exer- 
cised ivithout  authoritij,  an  information  will  be  granted  for  usurping 
it,  whether  it  be  a  prior  franchise  of  the  crown  or  one  exercised 


'  Willc.  453  ;  Selwin's  Nisi  Prius,  872  ; 
2  Kyd  on  Corp.  895  ;  AngcU  &  Ames,  ch. 
xxi. ;  BuUcr's  Xisi  Prhis,  210  ;  3  Blackst. 
Com.  2(32;  Stepliens'  Nisi  Prius,  2429. 

2  People  V.  Thompson,  16  Wend.  (N. 
Y.)  G55,  18:57.  The  cases  in  which  quo 
u-anatito  lies,  and  the  nature  and  mode  of 
proceedinsr,  pleading,  practice,  and  judg- 
ment, will  be  found  discussed  and  the  au- 
thorities collected  by  the  reporter,  in  a 
valuable  note  to  The  People  r.  Richard- 
son, 4  Cow.  (X.  Y.)  100-123.  Fn/ra,  sec. 
905.  See,  also,  Stephens'  Nisi  Prius, 
2430-2480.  In  South  Carolina,  the  statute 
of  9  Anne,  ch.  xx.  is  in  force,  and  usurpa- 
tions by  public  corjjorations  of  unauthor- 
ized powers  may  be  tried  upon  inform.a- 
tion.  State  v.  Ciiarleston,  1  Const.  R. 
30,  1817,  approving  Rex  v.  Mayor  of 
Tenterden,  8  Mod.  114.  See,  also,  State 
V.  Commrs.,  1  Const.  (So.  Car.)  R.  1817, 
55,  62.  In  Louisiana.  Reynolds  v.  Bald- 
win, 1  La.  An.  162.  In  Pennsylvania. 
Commonwealth  v.  Jones,  12  Pa.  St.  365, 


1849 ;  Commonwealth  v.  Central  Passen- 
ger Railway  Co.,  52  Pa.  St.  50G  ;  9  Anne, 
ch.  XX.  now  in  force  ;  Commonwealth  v. 
Cluley,  56  Pa.  St.  270,  1867.  In  New 
York.  People  f.  Utica  Insurance  Co.,  15 
Johns.  (N.  Y.)  358  ;  Attorney  General  f. 
Same,  2  Johns.  (N.  Y.)  Ch.'371  ;  People 
V.  Richardson,  4  Cow.  (N.Y.)  101,  122, 
133.  In  Mas.farhusetls.  Goddard  v.  Smith- 
ett,  8  Gray  (Mass.),  116.  In  AW'  Jersey. 
State  I'.  Turnpike  Co.,  1  N.  J.  9  ;  State 
V.  Tolan,  33  N.  J.  Law,  195,  1868.  Inform- 
ation. State  I'.  Pritchard,  7  Vroom  (36 
N.  J.  L.),  101 ;  Plea,  Replication,  and  Re- 
joinder. State  r.  Crowal,  4  Halst.  (N. 
J.)  390,  302.  76.432.  In /o(ra.  Cochran 
V.  McCleary,  22  Iowa,  75,  1867.  In 
Ohio.  State  I'.  Cincinnati  Gas  Co.,  18 
Ohio  St.  262.  In  Maine.  9  Anne,  ch. 
XX.  not  in  force  ;  Dane  v.  Derby,  54  Me. 
95,  1866.  Practice  in  that  state.  Ih. 
In  Wisconsin.  State  i*.  Railroad  Co.,  46 
Wis.  579. 
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under  an  act  of  parliament.  Thus,  where,  by  private  act  of  par- 
liament for  enlarging  and  regulating  a  port,  several  persons  were 
appointed  trustees,  and  a  particular  method  of  filling  vacancies 
was  prescribed,  and  the  defendants  took  upon  themselves  to  act 
as  trustees  without  such  an  election  as  the  statute  required,  leave 
was  given  to  file  an  information  in  the  nature  of  a  quo  warranto 
against  them.^ 

§  889.  Legislation  as  affecting  the  Right  to  the  Writ.  —  In  a  late 
case  in  N'ew  York  it  was  held  that  it  is  only  the  form  of  proceed- 
ing by  quo  ivarranto  that  is  done  away  with  by  the  Code.^  The 
jurisdiction  and  power  of  the  courts  is  not  touched  by  legisla- 
tion of  the  state.  The  charter  of  New  York  City  provides  that 
the  board  of  aldermen  shall  be  the  judge  of  the  election  returns 
and  qualifications  of  its  own  members,  subject,  however,  to  the 
review  of  any  court  of  competent  jurisdiction.  The  courts  are 
not  by  this  ousted  from  originating  an  inquiry,  in  the  first  in- 
stance, as  to  the  right  to  the  office  of  alderman.  The  following 
summarizes  the  views  of  the  court:  —  The  fact  that  the  words 
used  are  similar  to  those  in  the  state  and  federal  constitutions, 
conferring  a  like  power  on  each  house  of  the  legislature  as  to 
its  members,  does  not  exclude  the  jurisdiction  of  the  courts.  In 
the  one  case  the  jurisdiction  is  conferred  by  the  people  upon  each 
branch  of  the  legislature  as  a  co-ordinate  body  with  the  courts, 
and  is  necessarily  exclusive.  In  Eyigland  the  power  of  the  com- 
mons has  been  acquiesced  in  as  exclusive  in  relation  to  this  mat- 
ter, though  it  was  at  times  claimed  and  exercised  by  the  king  and 
council,  by  the  House  of  Lords,  and  by  the  chancellor.  The 
power  is  a  necessary  incident  to  every  body  of  that  description 
which  emanates  directly  from  the  people.  But  this  does  not 
apply  to  a  municipal  corporation  which  is  a  creation  of  the  legis- 
lature.     The  statute  above  mentioned  does  not  give  exclusive 

1  Rex  V.  Nicholson,  1  Stra,  299,    See,  The  necessity  of  resorting  to  the  reme- 

also,  IJex  V.  Bedford,  1  Barnard.  242,  280  ;  dy  by  quo  warranto  under  the  N.  Y.  Code, 

People  V.  Utica  Insurance  Co.,  15  Johns,  sec.  432,  cannot  be  evaded  by  disabling 

(N.Y.)  358, 388,  1818 ;  Fuller's  A^/st  Pr»«,  one   from   entering  upon  an   office,   and 

210.    Various  instances  in  which  quo  war-  then  claiming  that,  because  he  has  not 

rartto  informations,  in  England,  have  been  made  an  actual  entry  into  the  office,  the 

exhibited  against  a  corporate  officer,  to  action  will  not  lie.     People   v.  Ferris,  16 

show  by  wliat  authority  lie  held  a  fran-  Hun  (N.Y),  219. 

ciiise  whicli  he  assumed  to  exercise  in  his  -  People  v.  Ilall,  21  Alb.  Law  J.  484, 

official  capacity,  are  collected  and  stated  1880,  not  yet  officially  reported, 
in  Stephens'  Nisi  Prius,  2442-244.3. 
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power  in  the  first  instance  to  tlie  board  of  aldermen.  The  juris- 
diction of  the  courts  furnierly  existing  is  not  taken  away  unless 
by  express  words.  "  It  is  a  maxim  in  the  common  law  that  a  stat- 
ute made  in  the  affirmative  without  any  negative,  expressed  or 
implied,  does  not  take  away  the  common  law."  ^  That  rule  ap- 
plies here.  The  Supreme  Court  is  not  deprived  of  jurisdiction ; 
a  cumulative  jurisdiction  is  created.  The  plirase  in  the  charter 
"  subject,  however,  to  the  review  of  any  court  of  competent  juris- 
diction "  does  not  imply  that  the  words  giving  the  power  would, 
without  some  restriction,  have  conferred  sole,  exclusive,  and  final 
jurisdiction.  Whenever  a  new  jurisdiction  is  erected,  whether  by 
public  or  private  act,  it  is  subject  to  inspection  by  the  proper 
court  by  writ  of  error,  certiorari^  or  mandamus?  The  rule  that 
where  a  new  right,  or  the  means  of  acquiring  it,  is  conferred,  and 
an  adequate  remedy  for  its  invasion  given  by  the  same  statute, 
parties  injured  are  confined  to  the  statutory  redress,^  does  not 
apply.*  In  this  case  the  relator,  who  claimed  the  office  of  alder- 
man against  the  respondent,  had  instituted  proceedings  before 
the  board  of  aldermen  for  the  office,  and  this  board  had  decided 
adversely  to  the  relator,  which  proceedings  had  not  been  reversed 
when  the  proceedings  in  this  suit  were  instituted.  While  the  de- 
cision might  be  res  adjudicata  as  to  relator,  it  was  not  so  as  to 
the  State. ^ 

§  890.  (714)  Under  the  legislation  and  practice  in  the  different 
states  in  this  country,  an  information  in  the  nature  of  a  quo  ivar- 
ranto  is  the  appropriate  remedy  both  for  the  usurpation  of  muni- 
cipal and  other  public  offices^  and  for  the  usurpation  of  a  public 
franchise.^     Thus  this  remedy  will  lie  to  test  the  right  of  a  mem- 

1  Coke  Inst.  190,  ch.  xx-xxiv.  ;  Rex  v.  1880  ;  8.  c.  21  Alb.  L.  J.  484.  Ant<^,  ch.  ix. 
Morely,  2  Burr.  1040 ;  Heath,  in  re,  3  wliere  the  subject  referred  to  in  the  text 
Hill,  52;  People  v.  B.  &  K.  T.  Road,  23     is  considered  at  large. 

Wend.  222.  ^  Reynolds  v.  Baldwin,  1  La.   An.  162, 

2  Lawton  v.  Comnirs.,  2  Caines,  181.  1846  ;  followed,  Cochran  ;,•.  McClcary,  22 
»  Dudley  V.  Weston,  3  N.  Y.  0.  Iowa,  75,  18C7  ;  Bartlet  v.  State,  13  Kan. 
*  State  V.Fitzgerald,  44  Mo.  425  ;  Hum-  99,  1874  ;    State  i-.  Camden,  6  Vroom  (35 

mer  f.  Hummer,  3  Greene  (Iowa),    42;  N.  J.  L.),  217;  Stater.  Ocean,  10  Vroom 

Wammack  I'.  Holloway,  2  Ala.    (N.  S.)  (39  N.  J.  L.),  75  ;  a«^e,  sees.  272,  275,  and 

81 ;  IMurfree  v.  Lccper,  1  Overt.  1  ;  Bur-  cases  cited,  sec.  844 ;    Rex  v.  Williams,  1 

genhoffer  v.  Martin,  3  Yates,  479;  Com-  Burr.  407  ;  s.  c.  2  Kcnyon,   75;  States, 

monwealthf.  McCloskcy,  2  Rawle,  3G9.  Delicssoline,  1  McConl  (South  Car.),  62, 

6  Duchess  of  Kingston's  case,  20  How.  1821;  Dcmarest  i-.    Wickliam,  Co  N.  Y. 

St.  Tr.  355;  Harr  c.  Jackson,  1  Phillips,  320,  1875;  People  r.  Hall,  21  Alb.  I^w.  J. 

582  ;  King  v.  Clarke.  1  East,  38  ;  State  v.  484,  1880,  not  yet  officially  reported. 
Hardie,  1  Ired.  42 ;  People  v.  Hail,  N.  Y. 
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ber  of  a  city  council  to  a  seat  in  that  bocly,^  or  to  test  the  right  of 
a  person  to  preside  over  or  to  vote  in  a  meeting  of  a  municipal 
body .2     In  such  cases,  ordinarily^  equity  has  no  jurisdiction.^ 

§  891.  (715)  In  a  previous  chapter  we  have  had  occasion  to 
consider  when  statutes  providing  special  proceedings  with  respect 
to  iminicipal  elections  will  or  will  not  be  held  to  oust  the  revisory 
or  superintending  jurisdiction  of  the  Superior  Courts  over  such  pro- 
ceedings and  elections,  and  we  may  here  repeat  that  this  salu- 
tary jurisdiction  should  not  be  deemed  to  be  taken  away,  except 
in  cases  where  the  legislative  intent  to  this  effect  is  plainly 
manifest.* 

§  892.  (716)  We  have  before  seen  that  it  is  the  doctrine  of 
the  English  law,  quite  generally  adopted  in  this  country,  that 
where  a  person  is  in  the  actual  possession  of  an  office  under  an  elec- 
tion or  a  eo7nmissiony  and  is  thus  exercising  its  duties  tinder  color 
of  right,  that  the  validity  of  his  election  or  commission  cannot,  in 
general,  be  tried  or  tested  on  a  inandamus  to  admit  another,  but 
only  by  an  information  in  the  nature  of  a  quo  warranto.^     The 


1  Commonwealth  v.  Meeser,  44  Pa.  St. 
341  ;  8.  c.  Brightley's  Election  Cases, 
659. 

2  Reynolds  v.  Baldwin,  1  La.  An.  1G2, 
1846;  Cochran  v.  McCleary,  22  Iowa, 
75,  1867  ;  ante,  sec.  272. 

8  Ante,  ch.  x.  sec.  272.  But  see  sec. 
275  ;  People  v.  Galesburg,  48  111.  485, 
1868;  Markie  v.  AVright,  13  Ind.  548, 
1859 ;  Ilagner  v.  Heyberger,  7  Watts  & 
Serg.  (Pa.),  104,  1844. 

Tlie  holding  of  an  election  will  not  be 
enjoined,  since  quo  warranto  is  a  complete 
remedy.  People  v.  Galesburg,  48  111. 
485,  1808 ;  Dickey  v.  Reed,  78  111.  261, 
1875;  Darstr.  People,  62  111.  306,  1872; 
Walton  V.  Develing,  61  111.  201,  1871. 
Wliere  the  remedy  at  law  is  inadequate, 
a  Court  of  Equity  may,  for  that  reason, 
take  jurisdiction.  Ih.  obiter;  ante,  sec. 
275.  Tlie  governor  will  not  be  restrained 
from  granting  a  commission  to  an  officer 
who  lias  been  improperly  elected,  any 
more  than  the  courts  would  restrain  the 
legislature  from  passing  an  unconstitu- 
tional act.  Grier  v.  Taylor,  Governor,  4 
McCord  (South  Car.),  200,  1827,  /'fir /Jay, 
J.;  Chicago  v.  Evans,  24  111.  52,  1860; 
Smith  i;.  McCartliy,  56  Pa.  St.  359. 


4  Ante,  sec.  200  et  seq. 
The  cases  discover  some  conflict  of 
opinion  in  respect  to  when  a  special  mode 
of  contesting  elections  will  exclude  the 
mode  by  quo  warranto.  See  on  this  sub- 
ject, State  V.  Marlow,  15  Ohio  St.  114, 
1864  ;  Commonwealth  v.  Garrigues,  28  Pa. 
St.  9 ;  Commonwealth  v.  Baxter,  35  Pa. 
St.  263 ;  Commonwealth  v.  Leech, 44  Pa.  St. 
332 ;  Commonwealth  v.  Meeser,  44  Pa.  St. 
341;  s.  c.  Briglitley's  Election  Cases,  659, 
663,  which  tlie  learned  editor  of  the  vol- 
ume last  cited  regards  as  in  conflict  with 
the  Commonwealth  v.  McCioskey,  2  Rawle 
(Pa.),  369,  two  judges  dissenting  ;  ap- 
proved, People  V.  Holden,  28  Cal.  123. 
Ante,  sees.  202,  203,  204,  205 ;  Steele  v. 
Martin,  6  Kan.  430 ;  post,  sec.  926. 

^  Ante,  sec.  202  and  note;  sees.  8.38, 
842-846;  Regina  v.  Leeds,  11  A.  &  E. 
512;  Regina  v.  Derby,  7  A.  &  E.  419; 
Reginald.  Chester  (Mayor,  etc.)  5  El.  & 
151.  531  ;  Asken  v.  Manning,  38  Upper  Can. 
Q.  B.  345,  and  see  Beggar,  in  re,  34  C.  Q.  B. 
144;  Regina  v.  OTIare,  24  P.  R.  18;  Re- 
gina j;.  Lindsay,  C.  Q.  B.  51 ;  Regina  v. 
St.  Martin,  17Q.B.149;  Regina  r.  Hedford, 
Col.  L.  R.  2  Q.  B.  ulJO;  Ohio  v.  Moffitt, 
5  Ohio,  358 ;  Warner  v.  Meyers,   3  Ore- 
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certificate  of  election  of  an  officer,  or  his  commission,  coming  from 
the  proper  source,  \i  prima  facie  evidence  in  favor  of  the  holder, 
and  in  every  proceedinf,',  except  a  direct  one  to  try  the  title  of 
such  holder,  it  is  conclusive ;  but  in  quo  warranto  the  court  will 
go  behind  the  certificate  or  commission,  and  inquire  into  the  valid- 
ity of  the  election  or  appointment,  and  decide  the  legal  rights  of 
the  parties  upon  full  investigation. ^ 


Ron,  218,  1870;  State  v.  Clioafe,  11  Ohio, 
611 ;  State  v.  Bryce,  7  Ohio,  part  2,  p.  82  ; 
People  f.  New  York,  3  Johns.  (N.  Y.)  Cas. 
7'.),  1802  {mandamus  to  admit  aldermen), 
In  the  case  last  cited,  tlie  reason/or  the  rule 
is  thus  stated  by  the  court :  "  Where  the 
office  is  already  filled  by  a  person  who 
has  been  admitted  and  sworn, and  is  in  by 
color  of  right,  a  Dunulamits  is  never  issued 
to  admit  another  person,  because  the 
corporation,  being  a  third  party,  may  ad- 
mit or  not,  at  pleasure,  and  tlie  rights  of 
tlie  party  in  office  may  be  injured,  with- 
out his  liaving  an  opportunity  to  make 
defence.  The  proper  remedy,  in  the  first 
instance,  is  by  information  in  the  nature 
of  i\.(]UO  warmiilo,  hy  whicii  the  rights  of 
the  parties  may  be  tried."  People  i'.  New 
York,  3  Johns.  (N.  Y.)  Cas.  79,  80.  Quo 
warranto  lies  to  terminate  right  further  to 
liold  an  office,  notwithstanding  the  officer 
abandons  the  office.  State  v.  Graiiam,  13 
Kan.  13G,  1874.  See,  also.  People  v. 
Sweeting,  2  Johns.  (N.  Y.)  184  ;  People  v. 
Van  Slyck,  4  Cow.  (N.  Y.)  2'J7,  323;  Ste- 
phens' yisi  Prills,  2445  et  seq.  where  the 
validity  and  invalidity  of  corporate  elec- 
tions are  fully  treated. 

1  People  V.  Van  Slyck,  4  Cowen, 
(N.  Y.)  297,  1825;  People  v.  Vail,  20 
Wend.  (N.  Y  )  12,  1838;  People  v.  Rich- 
ardson, 4  Cow.  (N.  Y.)  100,101,  note;  Ih. 
297;  People  v.  Seaman,  5  Denio  (N.  Y.), 
409,  1848 ;  People  v.  Thacher,  55  X.  Y. 
525,  1874;  State  v.  Rlarston,  G  Kan. 
624,  1870  ;  Low  r.  Towns,  Governor,  etc., 
8  Ga.  300,  1850;  Pitts  v.  Bonner,  7  Il>. 
449  ;  ante,  sec.  202  and  note  ;  sees.  204, 
205,  221,  84(3.  When  the  legislature  val- 
idates the  title  of  an  officer  to  an  office, 
his  right  cannot  afterwards  be  questioned 
on  a  quo  u-airanto.  People  v.  Flanagan, 
66  N.  Y.  237,  187C. ;  People  v.  Bull,  46 
N.  Y.  57,  distinguished. 

In  the  People  v.  Van  Slyck,  supra, 
which  was  an  information  in  the  nature 

Vl-iX  IT  ^'■U 


of  a  quo  varranto  against  one  intruding 
into  an  office  by  reason  of  an  unlawful 
decision  of  the  board  of  canvassers, 
Wooduorth,  J.,  said  :  "  It  was  conten<led 
on  tiie  argument  that  the  decision  of  tlie 
board  of  canvassers  was  conclusive  until 
reversed,  and  could  only  be  rev'uwed bij  certi- 
orari. See,  post,  ch.  xxii.  sec.  925;  ante, 
sec.  202.  This  objection  cannot  prevail. 
They  are  required  by  the  act  to  attend 
at  the  clerk's  office,  and  calculate  and 
ascertain  the  whole  number  of  votes 
given  at  any  election,  and  certify  the 
same  to  be  a  true  canvass.  This  is  not 
a  judicial  act,  but  merely  ministerial. 
They  have  no  power  to  controvert  the 
votes  of  the  electors.  If  they  deviate 
from  the  directions  of  the  statute,  and 
certify  in  favor  of  an  officer  not  duly 
elected,  he  is  liable  to  be  ousted  on 
an  information  in  the  nature  of  a  quo 
warranto  where  the  trial  is  had  upon  the 
right  of  the  party  holding  the  office. 
The  court  will  decide,  upon  an  examina- 
tion of  all  the  facts."    4  Cow.  207,  323. 

Effect  of  choosing  or  electing  a  dis- 
qualljifd  person ;  ante,  sec.  196 ;  Com 
monwealth  v.  Clnley.  5G  Pa.  St.  270, 
1867  ;  Stephens'  Nisi  Prius,  2454. 

Acts  of  officers  de  facto  are  valid,  unless 
dircctlji  questioned  by  proceedinrjs  arjainst 
them.  Burke  v.  Elliott,  1  Ire.  Law,  .355 ; 
Burton  v.  I'atten,  2  Jones  (North  Car.) 
Law,  124.  Difference  between  de  facto 
iimldejure  officers  is  well  stated  by  Ruffin, 
C.  J.;  lb.  Stephens'  Xisi  Prius,  2448. 
See,  also,  ante,  sec.  221,  note;  sees.  273, 
274,  270 ;  State  v.  Tolan,  33  N.  J.  Law, 
195,  1868.  An  officer  de  facto  must  be 
submitted  to  as  such,  until  displaced  by 
a  regular  direct  proceeding  for  that  pur- 
pose. Moore,  in  re,  62  Ala.  471 ;  Duke 
V.  Nav.  Co.  10  Ala.  372;  Dillard  i: 
Webb,  55  Ala.  468;  Rex  c.  Miller,  6  T. 
R.  2G9;  Rex  v.  Osborne,  4  East,  327. 
(N.  C.)  ;  Buncombe  v.  McCarson,  1  D.  & 
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§  893.  (717)  In  a  proceeding  by  information  in  the  nature  of 
a  quo  warranto  the  defendant  must  either  disclaim  or  justify.  If 
he  dischiims,  the  people  are  at  once  entitled  to  judgment.  If  he 
justifies,  he  must  set  out  his  title  specifically.  It  is  not  enough  to 
allege  generallj'-  that  he  was  duly  elected  or  appointed  to  the 
office.  He  must  plead  facts,  showing  on  the  face  of  the  plea  that 
he  has  a  valid  title  to  the  office.  The  state  is  not  bound  to  show 
anything.  Therefore,  it  is  no  answer  to  the  information  that  the 
relator  is  not  entitled  to  the  office.  The  defendant  is  called  upon 
to  show  by  what  warrant  he  exercises  the  functions  of  the  office  ; 
he  must  exhibit  good  authority,  or  the  state  is  entitled  to  a  judg- 
ment of  ouster.^ 


§  894.  (718)  In  England  it  was  held,  in  Rex  v.  Saunders  (in 
which  an  information  in  the  nature  of  a  quo  warranto  was  moved 
against  the  defendant,  to  show  by  what  authority  he  claimed  to 
be  an  alderman  of  Taunton),  where  the  relator  showed  that  the 
corporation  was  dissolved  and  extinct,  and  that  no  corporate  body 
in  fact  existed,  or  claimed  to  exist,  at  the  time  of  the  application, 
that  the  information  should  be  refused.^     This  case  was  referred 


B.  (N.  C.)  806 ;  Robinson  v.  Hospital, 
21  E.  L.  &  Eq.  371 ;  Heatli  v.  State,  36  Ala. 
273.  Tlie  acts  of  an  officer,  c/e  facto  are 
valid  only  so  far  as  the  rights  of  the  pub- 
lic and  of  third  persons  having  an  in- 
terest therein  are  involved.  He  can 
claim  nothing  for  himself.  His  title  can- 
not be  inquired  into  collaterally,  but  may 
be,  in  a  suit  in  his  own  right  as  officer. 
People  V.  Weber,  86  111.  283.  For  an  ex- 
haustive and  most  valuable  review  of 
the  English  and  American  authorities 
upon  the  question  What  is  essential  to  consti- 
tute an  officer  de  facto  ?  see  the  learned 
opinion  of  Butler;  C.  J.,  delivering  the 
judgment  of  the  Supreme  Court  of  Con- 
necticut, in  the  State  v.  Carroll,  with 
note  of  Judge  Rrdfield,  12  Am.  Law  Reg. 
(N.  S.)  March,  1873,  p.  165;  s.  c.  38 
Conn.  R.  449.  It  was  held  in  this  case 
that  where  judges  were  by  the  constitu- 
tion required  to  be  elected  by  the  General 
Assembly,  and  a  judge  of  a  city  court 
was  so  elected,  and  where  it  was  further 
provided  by  law  tliat  in  case  of  his  ab- 
sence or  sickness,  a  justice  of  the  peace 
should  temporarily  hold  the  city  court, 
that  the  judgments  of  such  justice  were 


not  void ;  that  he  was  an  officer  de  facto 
if  not  dejure,  and  that  he  was  a  de  facto 
officer  even  if  the  law  authorizing  him  to 
act  was  unconstitutional.  The  court 
distinctly  decided  that  the  acts  of  an 
officer  appointed  pursuant  to  an  uncon- 
stitutional law,  and  before  its  unconsti- 
tutionality has  been  adjudged,  are  valid 
as  respects  the  public  and  third  persons. 
See,  also,  State  v.  Douglass,  50  Mo.  5'J3. 
Official  acts  of  a  person  disqualified  to 
hold  office  for  participation  "  in  the  rebel- 
lion "  are  not  void.  Lockhart  v.  Troy,  48 
Ala.  579, 1872.  Whetlier  officers  de  facto 
can  enforce  payment  of  salary.  Sammis  v. 
King,  40  Conn.  298,  1873. 

1  Clark  V.  People,  15  111.  213,  1853 ; 
Cole  on  Crim.  Inf.  210,  212 ;  Willc.  486, 
487,  488,  where  the  requisites  of  pleas 
are  stated  ;  Angell  &  Ames  on  Corp.  sec. 
750;  Stephens'  Nisi  Prius,  2431,  2464; 
2  Kyd,  399.  It  is  not  sufficient  for  the 
defendant  to  aver  that  he  is  "  duly  elec- 
ted." Commonwealth  v.  Gill,  3  Whart. 
(Pa.)  228. 

2  Rex  V.  Saunders,  3  East,  110,  1802, 
In  this  case  the  relator,  in  1802,  stated 
that  the  defendant  had  been  elected  al- 
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to  in  South  Carolina^  and  the  opinion  expressed  that  quo  toarranto 
would  not  lie  against  one  claiming  office  under  a  private  corpoia- 
tion  which  has  no  legal  existence.^  In  New  York,  however,  it  is 
expressly  decided  that  the  question  whether  a  municipal  or  public 
corporation  has  been  legally  created  or  erected  may  be  tested  in  an 
action  or  proceeding  in  the  nature  of  quo  warranto  brought  against 
any  one  exercising  an  office  in  such  corporation.^ 


dcrnian  in  1788,  and  tlmt  the  corjrora- 
tioii  was  dissolved  in  17U2,  since  which 
no  acts  had  heen  attempted  to  be  done 
by  the  corporate  body,  but  that  the  de- 
fendant liad  made  liis  appearance  at 
Taunton  at  tlie  hast  election  for  members 
of  parliament,  and  had  there  claimed,  as 
alderman,  to  be  returninj^  officer,  and 
had  received  votes  as  such,  and  had  ex- 
ecuted a  separate  return.  Lord  Ellen- 
horowjh,  C.  J.,  delivering  the  judgment  of 
the  court,  observed  that  "  the  coriioration 
being  stated  to  be  actually  dissolved,  and 
no  corporate  body,  claiming  to  be  such, 
in  existence,  the  act  of  this  individual 
person  was  a  mere  nullity,  and  of  no 
more  effect  than  if  a  mere  stranger  had 
come  into  the  town  and  claimed  to  be  an 
alderman  and  returning  officer.  Here 
are  no  civil  rights  in  controversy,  which 
would  warrant  the  court  to  interfere  by 
tlieir  own  authority  ;  but  what  he  claimed 
was  a  mere  nullity  :  there  was  no  such 
office  in  existence,  and  therefore  no  ground 
for  our  interference,"  and  the  rule  was 
refused. 

1  State  V.  Lehre,  7  Rich.  (South  Car.) 
Law,  234,  324,  1854,  per  O'lorer,  J.,  who 
said  :  "  It  was  contended,  in  argument, 
that  there  was  no  corporation,  and  that 
the  election  [for  bank  directors  and  presi- 
dent) is  therefore  void.  If  no  corporation 
exist  it  would  be  nugatory  and  fruitless 
to  proceed  any  further  in  the  '/»o  imrnitito, 
and  call  in  question  a  harmless  and  pre- 
tended claim,  where  no  civil  right  is  in 
controversy.  If  there  was  no  such  cor- 
poration, there  was  no  such  officer,  and 
would  be,  as  was  said  by  Lord  El/inlior- 
oiKjh,  in  Rex  v.  Saumlers  (3  East,  110),  as 
if  a  stranger  had  come  into  town  and 
claimed  to  be  president  or  director." 

-  People  V.  Carpenter,  24  N.  Y.  80, 
1801.  This  action  was  in  the  nature  of 
quo  warranto  in  the  name  of  the  people, 


and  was  brought  to  test  the  right  of  the 
defendant  to  exercise  the  duties  and 
powers  of  supervisor  of  the  town  of 
Afton,  and  the  case  turned  upon  the  sole 
point  whether  that  town  had  been  legally 
created.  It  was  contended  in  argument 
that  this  form  of  action  was  not  the  appro- 
priate remedy  to  bring  up  for  decision 
that  point.  Defemlant's  argument  was, 
that  if  there  was,  as  the  plaintiffs  allege, 
no  such  town  as  Afton,  then  it  was  im- 
possible that  defendant  should  exercise 
the  duties  of  an  office  which  had  no  ex- 
istence. "  But,"  says  Davles,  J.,  "  we 
think  the  objection  too  technical.  The 
object  of  the  framers  of  the  code,  in  the 
provisions  in  reference  to  these  actions, 
manifestly  was  to  provide  a  speedy  and 
effective  mode  of  determining  the  claims 
of  persons  to  exercise  the  duties  of  any 
office  within  this  state,  and  this  necessa- 
rily involves  the  determination  of  the 
existence  of  the  particular  office."  See, 
also,  where  same  view  was  taken.  The 
People  V.  Draper,  15  N.  Y.  532,  an  action 
of  like  character,  to  test  right  of  the 
defendants  to  the  office  of  police  com- 
missioners under  the  metropolitan  police 
district  act.  And  see  note  in  4  Cow.  100 
et  seq. ;  State  V.  Ind.  School  District,  29 
Iowa,  264,  1870  ;  People  v.  Albertson,  55 
N.  Y.  50,  1873  ;  People  v.  Clute,  52  N.  Y. 
576,  1873.  The  Ncio  York  rule,  stated  in 
the  text,  is  adopted  and  followed  in  Min- 
nesola  where  the  provision  of  the  statute 
in  respect  to  quo  warranto  is  taken  from 
the  Xeiv  York  code,  and  is  considered  by 
Berry,  J.,  to  enlarge  the  common-law 
scope  of  the  proceeding.  State  t'.  Parker, 
25  :\Iinn.  215,  1878;  see  State  v.  Brown, 
2  Vroom  (31  N.  J.  L.),  355,  356  ;  People 
V.  Bennett.  29  Mich.  451.  1874  ;  s.  c. 
18  Am.  Rep.  107.  The  legality  of  an  in- 
corporation under  the  general  village  act 
must,  it  seems,  be  tested  not  in  equity, 
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In  3Iissoun  it  is  admitted,  in  the  opinion  of  the  judge  who 
delivered  the  judgment  of  the  court,  that  in  a  proceeding  in  the 
nature  of  quo  warranto  against  tlie  trustees  of  a  town,  to  oust 
them  from  exercising  the  powers  of  such  trustees  on  the  ground 
that  tlie  town  was  not  legally  incorporated,  the  question  of  the 
existence  or  non-existence  of  the  supposed  town  corporation  may 
be  put  in  issue  ;  and  it  is  furthermore  admitted  that,  if  in  such 
case  there  is  no  corporation  either  de  facto  or  de  jure,  the  rela- 
tor would  be  entitled  to  judgment ;  but  it  is  held  that  where 
the  town  corporation  is  actually  in  existence  under  the  order 
of  a  court,  regular  on  its  face,  establishing  it,  the  question 
whether  such  order  was  procured  by  fraud,  or  was  void  because 
the  petition  for  the  incorporation  was  not  signed  by  the  requisite 
number  of  taxable  inhabitants,  cannot  be  inquired  into  and  deter- 
mined in  a  proceeding  against 'the  trustees,  but  only,  it  is  to  be 
inferred,  in  a  direct  proceeding  against  the  corporation  itself.^ 


§  895.  (719)    It  is  held,  in  England,  that  if  the  information  be 
for  usurping  a  franchise  by  a  corporation,  it  should  be  against  the 


but  by  71(0  warranto.  People  v.  Clark,  70 
N.  Y.'SIS,  1870. 

In  Moftsachusetts,  it  was  held  that  where 
a  new  county  had  been  created  by  an  act 
of  the  legislature  which  contained  a  pro- 
vision that  it  should  not  take  effect  until 
a  future  day  mentioned,  that  an  appoint- 
ment by  the  governor  to  an  office  for  such 
county  before  the  act  took  effect,  was 
void,  and  that  an  information  in  the 
nature  of  a  quo  luarranlo  would  lie  to  re- 
move the  appointee.  Commonwealth  v. 
Fowler,  10  Mass.  290,1813;  s.  c.  11/6. 
339. 

1  State  V.  Weatherby,45  Mo.  17, 1809. 
It  may  be  suggested  in  reference  to  the 
opinion  in  this  case  that,  notwithstanding 
what  is  said  on  this  subject  in  the  opin- 
ion, the  logical  effect  of  the  decision 
seems  to  be  that  the  question  whether  a 
corporation  has  been  legally  created  or 
not  cannot  be  tried  in  proceedings  against 
persons  assuming  to  act  as  officers  in  such 
a  corporation.  The  London  Law  Times, 
January  25,  1873,  referring  to  sec.  718  of 
the  text,  remarks  :  "  A  curious  example 
of  the  different  views  which  have  been 
taken  in  the  two  countries  is  afforded  by 
quo  warranto  informations  where  no   cor- 


poration exists.  It  has  been  held  in  Eng- 
land in  Rex  v.  Saunders,  3  East,  119,  and 
more  recentlj'  in  Reg.  v.  Lloyd,  6  Law 
Times  Rep.  N.  S.  610,  that  the  informa- 
tion may  go  where  there  is  no  corporation 
in  existence.  Rex  v.  Saunders  was  re- 
ferred to  in  a  case  in  Soutli  Carolina,  and 
the  opinion  was  expressed  that  quo  war- 
ranto would  not  lie  against  one  claiming 
office  under  a  private  corporation  which 
has  no  legal  existence.  But  in  Neiv  York 
the  English  doctrine  was  accepted,  it 
being  expressly  decided  (People  v.  Car- 
penter, 24  N.  Y.  86)  that  tlie  question 
wiiether  a  municipal  or  public  corporation 
has  been  legally  created  or  erected  may 
be  tested  by  an  action  or  proceeding  in 
the  nature  of  quo  warranto  brought  against 
any  one  exercising  an  office  in  such  cor- 
poration." Legal  existence  of  a  corpo- 
ration must,  in  Illinois,  be  tested  by  quo 
warranto.  Renwick  v.  Hall,  84  111.  162, 
1877. 

In  Connecticut,  an  information  in  the 
nature  of  a  quo  warranto  will  not  lie  to  try 
the  right  to  an  office  that  is  not  a  legally 
authorized  public  office.  State  v.  North, 
42  Conn.  79,  1875. 
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corporation  ;  but  if  for  usurping  the  franchise  to  be  a  corporation, 
it  should  be  ajalnst  the  particular  persons  guilty  of  the  usurpation. ^ 
InOliio,  under  the  statutes  of  the  state,  the  proceeding  to  question 
the  franchise  of  being  a  [)rivate  corporation  must  be  against  the  in- 
dividuals who  usurp  the  franchise  ;  and  information  in  the  nature 
of  quo  warranto  will  not  lie  against  a  de  facto  corporation,  in  its 
assumed  corporate  name,  to  compel  it  to  show  by  what  title  it 
exercises  the  franchise  to  be  a  corporation  ;  the  court  admitted, 
however,  that  in  such  cases  municipal  corporations  might  be  an 
exception,  but  the  point  was  not  decided.^ 

§  896.  (720)  In  no  instance  have  the  courts  of  this  country 
Aedcive^  forfeited  the  charter  or  franchises  of  a  municipal  corpora- 
tion/or the  acts  or  misconduct  of  its  agents  or  officers.  That  this 
was  done  by  the  English  courts  prior  to  the  revolution  of  1688  is 
well  known.  The  case  of  the  city  of  London  is  the  most  con- 
spicuous historical  example.  It  is  believed  that  such  a  remedy 
is  not  applicable  to  our  corporations,  created,  as  they  are,  by  stat- 
ute, for  the  benefit  not  of  the  officers  or  a  few  persons,  but  of  the 
whole  body  of  the  inhabitants  residing  therein  and  the  public. 
If  the  officers  usurp  rights  which  belong  to  the  state,  the  law,  by 
injunction,  by  action,  by  declaring  their  acts  void,  and  in  other 
ways,  can  correct  the  usurpation,  and  should  do  it,  without 
forfeiting  the  rights  and  franchises  of  the  citizens,  who  are 
blameless.^ 

1  Rex  V.  Cusack,  2  Roll.  R.  113,115;  (N.  Y.)  114;  People  v.  Ricliardson,  4 
People  y.  Richardson,  4  Cow.  109,  note.  Cow.  (N.Y.)  97, 109,  note  ;  Angell  &  Ames, 
See  Mr.  Willcock's  observations,  Willc.  sec.  756.  And  lie  admits  that  municipal 
500,  pi.  488.  corporations  may  be  an  exception,  because 

An  information  in  the  nature  of  quo  the  iniiabitants  of  the  place  may  be  so 

warranto  will  not  lie  against  an   alleged  numerous  that  it  would  be  impossible  to 

township   whoso  organization  is   invalid  proceed  against  them  individually, 

on  the  face  of  tiie  record  ;  it  will  lie,  how-  Judgment    in  71(0  warranto  against    a 

ever,  against  the  several  town  officers  for  municipal  corporation  and  officers  therein 

usurping  franchises.      Scratlbrd  v.  Glad-  acting   under  a  charter  which  had  not  le- 

win  County,  41  Mich.  G47.  gaily  been  accepted  by  reason  of  fraud- 

2  State  y.  Cincinnati  Gas  Co.,  18  Ohio  ulent  voting.  State  v.  Bradford,  32  Vt. 
St.  262;  Commonwealth  r.  Central  Pas-  (3  Shaw)  50.  Acceptance  of  charter, 
senger  Railway,  52  Pa.  St.  50G.     Scott,  J.,  Ante,  sec.  44. 

in   tlie  first  case  says  this   question  was  '  See,  on  this  subject,  Commonwealtii 

left  open  in  the  City  of  London's  Case,  8  v.  Pittsburgh,  14   Pa.  St.  177,  1850  ;   ant,\ 

How.  St.  T.  1030,  and  it  seems  to  have  ch.  vii.  on  the  Dissolution   of  Municipal 

been  decided  otherwise  in  Rex  r.  Chester,  Corporations,   sees.    165,   166,    1(57,    108; 

cited   2   Term    R.   565,  but  tliat  in  this  City  of  London's  Case,  ante,  ch.  i.  sec.  8. 
country  the  weight  of  authority  is  other-  A  municipal  corporation  cannot,  in  any 

wise.     People  v.  Railroad  Co.   15  Wend,  collateral  proceeding,  be  declared  or  held 
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§  897.  (721)  "We  have  elsewhere  treated  of  the  mode  in  which 
illegal  corporate  acts  may  be  prevented,  and  the  remedies  afforded 
by  the  law  in  respect  thereto;^  but  it  may  be  here  observed  that 
an  information  in  the  nature  of  a  quo  warranto  may^  in  proper 
cases,  he  resorted  to  as  a  remedy  for  the  illegal  usurpation^  by  a 
municipal  corporation,  of  the  -powers  not  granted  to  it  b}'^  its  char- 
ter or  the  law.  Thus,  in  South  Carolina,  it  has  been  adjudged 
that  the  right  of  a  municipal  corporation  to  exercise  public 
powers,  as,  for  example,  its  right  under  its  charter  to  tax  certain 
descriptions  of  property,  may  be  determined  on  an  information  in 
the  nature  of  a  quo  warranto,  filed  by  the  attorney-general  against 
the  corporation."'^  But  in  Massachusetts  it  is  held  that  an  infor- 
mation in  the  nature  of  a  quo  loarranto  will  not  lie  against  a 
municipal  corporation  to  enforce  the  performance  of  a  corporate 
duty  neglected  by  the  corporation.  The  court  distinguish  be- 
tween such  neglect  and  the  usurpation  of  a  franchise  not  granted, 
but  remark  that  they  "  do  not  feel  called  ui^on  to  consider 
whether  under  our  political  system  this  remedy  can,  under 
any  circumstances,  be  maintained  against  a  municipal  corpo- 
ration." 3 


to  have  forfeited  its  charter  for  non-user 
or  other  cause  ;  it  retains  its  corporate 
cliaracter  until  it  is  repealed  or  the  for- 
feiture declared  by  direct  judicial  pro- 
ceeding. Harris  v.  Nesbit,  24  Ala.  398, 
1854  (ferry  controversy).  Under  the 
code  of  Alabama,  an  information  in  the 
nature  of  a  quo  warranto  will  not  lie  to  va- 
cate the  cMirter  of  a  municipal  corpora- 
tion on  account  of  the  passage  of  unau- 
thorized ordinances  by  the  council.  State, 
etc.  V.  Town  Council,  30  Ala.  G6,  1857. 
Performance  of  omitted  duty  cannot  be 
enforced  by  71(0  wairanto,  as  judgment 
of  forfeiture  would  be  inapplicable.  At- 
torney General  v.  Salem,  103  Mass.  1.38, 
1869.  Explained,  Attorney  General  v. 
Boston,  123  Mass.  460, 1877. 

1  Post,  chs.  xxii.,  xxiii. 

2  State  V.  Charleston,  1  Const.  R.  36, 
1817;  Buller's  Nisi  Prius,  212.  See  in 
Jowa,  State  v.  Lyons,  31  Iowa,  432,  1871, 
where  the  nature  of  the  remedy  was  dis- 
cussed, and  it  was  held  that  proceedings 
in  quo  warranto  will  not  be  entertained  for 
the  purpose  of  annulling  a  city  ordinance 
passed  in  the  irregular  and  improper  ex- 


ercise of  a  power  conferred  bylaw.  In 
Illinois,  it  has  been  held  that  the  constitu- 
tionality of  an  act  extending  the  corporate 
boundaries  cannot  be  tried  in  quo  warran- 
to, questioning  the  right  of  the  city  offi- 
cers to  act  within  the  extended  boundary. 
People  V.  Whitcourt,  55  111.  172,  1870. 

Quo  ivarranto  will  not  lie  against  a  cor- 
poration for  taking  land  without  making 
compensation  as  required  by  law  ;  tres- 
pass is  the  remedy.  People  v.  Hillsdale, 
etc.  Co.,  2  Jolms.  (N.  Y.)  190,  1807.  As 
to  remedy,  see  chapter  on  Mandamus, 
ante. 

Simple  error  of  judgment  on  the  part 
of  officers  of  municipal  corporations  as  to 
the  extent  of  their  powers  will  not  au- 
thorize the  court,  on  quo  warranto,  to  de- 
clare a  forfeiture  of  their  offices.  State 
V.  Town  Council,  30  Ala.  66,  1857. 

3  Attorney  GeneraU-.  Salem,  103  Mass. 
138,  1869,  per  Morton,  J.  This  case  is 
commented  on  and  explained  and  in  some 
respects  limited  by  the  more  recent  case 
of  the  Attorney  General  v.  Boston,  123 
Mass.  400,  1877,  referred  to  infra,  sec. 
920. 
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§  898.  The  right  to  be  a  municipal  corpoPcation  is  a  franchise 
which  the  state  may  withhold  or  grant  at  ils  pleasure.  The  right 
to  file  an  information  in  the  nature  of  a  quo  warranto^  or  to  insti- 
tute a  civil  action  to  arrest  a  usurpation  of  such  a  franchise,  does 
not  belong  to  the  individual  citizen ;  the  right  to  institute  such 
proceedings  against  an  existing  de  facto  municipal  corporation  is 
in  the  state,  and  the  institution  of  the  action  is  a  matter  in  the 
discretion  of  the  attorney  general.^ 

§  899.  Leave  to  grant  an  information  in  the  nature  of  a  quo 
warranto  is  within  the  sound  discretion  of  the  court  or  judge. 
Leave  is  not  granted  as  a  mere  matter  of  right ;  but,  on  the 
other  hand,  the  court  cannot  arbitrarily  refuse  it.  It  must  ex- 
ercise a  sound  discretion,  in  accordance  with  the  principles  of  law.2 
Opposing  affidavits  may  be  taken  into  consideration  in  deter- 
mining whether  the  writ  should  be  issued.  Where  a  cori)orution, 
by  the  exercise  of  powers  not  conferred  by  its  charter,  does  no 
private  injury,  but  commits  an  offence  against  the  public  alone, 
the  state  may  proceed  or  waive  the  right  to  do  so,  as  may  be 
deemed  most  beneficial  to  the  public  interest.  If  a  wrong  is 
done  by  the  abuse  of  a  franchise,  it  is  a  public  wrong,  and  a  pro- 
ceeding by  quo  warranto  must  be  by  the  public  prosecutor  or 
other  authorized  officer  of  the  state,  who  may  act  either  of  his 
own  accord  or  at  the  instance  of  a  private  relator,  but  he  must 
act  in  his  official  capacity,  under  a  sense  of  official  duty,  and  not 
merely  lend  his  name  for  the  use  of  a  private  party.  The  pro- 
ceeding must  be  official  in  fact,  and  not  in  form  only.  In  all 
matters  in  which  the  public  alone  are  concerned,  the  law  has 
wisely  placed  the  control  thereof  in  the  hands  of  its  officers 
chosen  for  that  purpose  ;  and  public  proceedings  ought  not  to  be 
used  for  the  attainment  of  private  ends.  The  court  in  the  exer- 
of  its  discretion  is  authorized  to  take  into  consideration  the  cir- 
cumstances showing  the  character  of  the  proceeding  ;  and  if 
satisfied  that  the  purpose  is  merely  to  allow  a  private  party  to 
institute  proceedings  in  a  matter  concerning  the  public  alone, 
its  duty  is  to  refuse  to  allow  the  information  to  be  filcd.^ 

§  900.  (722)    Accordingly,  in  proceedings  in  the  nature  of  quo 
warranto^  the  rule  to  show  cause  is  not  grantable  of  course,  but 

1  Robinson  v.  Jones,  14  Fla.  256. 1872.         »  People  v.  Railroad  Co.,  88  111.  537. 

2  People  V.  Waite,  70  III.  25 ;  People 
V.  Railroad  Co.,  88  111.  537. 
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depends  upon  the  sound  discretion  of  the  court.  It  will  not  be 
granted  in  all  cases,  though  the  incumbent  be  ineligible  and  the 
relator  have  sufficient  interest  to  prosecute  ;  the  court  will  look  at 
the  relator's  motive  and  the  public  good  in  the  exercise  of  the  dis- 
cretion confided  to  it.^  On  this  ground,  a  rule  was  refused  against 
the  defendant,  the  acting  mayor,  where  it  appeared  there  was 
no  adverse  claimant  to  the  office.^  So  the  court  refused  to  allow 
an  information  in  the  nature  of  a  quo  ivarranto  where  the  elec- 
tion day  was  suffered  to  lapse,  and  the  election  was  held  in  good 
faith  on  the  wrong  day.^ 


1  Commonwealth  v.  Jones,  12  Pa.  St. 
365,  1849 ;  Commonwealth  v.  Cluley,  66 
Pa.  St.  270,  18G7 ;  Rex  v.  Parry,  6  Ad.  & 
El.  810  ;  2  N.  &  P.  4U  ;  Kex  v.  Brown,  3 
Term  R.  574  ;  Rex  v.  Wardroper,  4  Burr. 
1964;  Rex  v.  Dawes,  Ih.  2022;  Rex  v. 
Sargeant,  5  Term  R.  567. 

Who  maij  hea  relator,  and  what  will  con- 
stitute a  sufficient  interest  to  give  a  pri- 
vate relator  the  writ  in  tlie  case  of  pub- 
lic right,  or  to  test  the  riglit  to  a  public 
or  municipal  office.  Commonwealth  v. 
Cluley,  56  Pa.  St.  270,  18G8,  and  cases 
cited,  as  to  right  of  defeated  candidate  to 
bring  quo  warranto  against  the  successful 
candidate.  Commonwealth  v.  Jones,  12 
Pa.  St.  365,  1840;  Commonwealth  v. 
Meeser,  44  Pa.  St.  341, 1863  ;  s.  c.  Bright- 
ley's  Election  Case,  659,  and  note,  and 
cases  cited.  The  chief  burgess  of  a  bor- 
ough has  the  right  to  take  proceedings  in 
the  nature  of  a  quo  warranto  to  oust  a 
councilman  for  being  interested  in  a  con- 
tract for  furnishing  materials  to  said  bor- 
ough. He  has  a  sufficient  interest  to 
make  him  a  competent  relator.  Com- 
monwealth I'.  Sliepp,  10  Phila.  (Pa.)  518. 
See,  also,  as  to  interest  of  relator,  Bright- 
ley's  Election  Cases,  146,  289,664  ;  Eaton 
V.  State,  7  Blackf.  65,  1843  ;  State  v. 
Schnierle,  5  Rich.  (Law.)  299,  1852.  A 
citizen  who  claims  a  seat  in  the  select 
council  of  Philadelphia,  in  place  of  one 
wlio  lias  removed  from  the  ward,  has  suf- 
ficient interest  to  entitle  him  to  a  writ  of 
quo  warranto  to  determine  the  question  of 
forfeiture.  Commonwealth  v.  Bumm,  10 
Phila.  (Pa.)  162.  Private  citizens,  having 
no  special  interest  to  be  affected,  have 
not  the  rigiit  to  ask  for  a  quo  warranto  to 
oust    a   member  of  council.     Common- 


wealth V.  Home,  10  Phila.  (Pa.)  164. 
A  voter  in  a  city  was  held  to  have  a  suf- 
ficient interest  in  the  due  election  of  mem- 
bers of  the  city  council  to  become  tlie 
relator  in  quo  ivarranto  against  persons 
exercising  the  duties  of  councilnien. 
State  V.  Tolan,  33  N.  J.  L.  195  1868  ;  post, 
sec.  910  et  seq. 

See,  also,  as  to  relator.  Re.x  i'.  Hodge, 
2  B.  &  A.  344  ;  Rex  v.  Parry,  6  A.  &  E. 
810;  Rex  v.  Quayle,  11  A.  &  E.  508;  Rex 
V.  Ogden,  10  B.  &  C.  210;  Rex  v.  Marten, 
4  Burr.  2120 ;  Rex  v.  Trevenen,  2  B.  & 
A.  482 ;  Rex  v.  Slythe,  6  B.  &  C.  242 ; 
Regina  v.  Anderson,  2  Q.  B.  740;  Regina 
I'.  Greene,  2  Q.  B.  460.  See  rule  of 
Queen's  Bench  of  November  8,  1839;  11 
A.  &  E.  2;  Rawlinson  on  Corp.  (5th  ed.) 
359,  360 ;  Willc.  476  ;  Stephens'  Nisi  Pri- 
us,  2433;  ante,  sec.  26G  n.  as  to  right  of 
freeman  in  borough  to  call  a  meeting  and 
mode  of  enforcing  the  right.  A  civil  action 
in  quo  warranto  in  the  plaintiff's  private 
right  must  be  brought  in  the  county  in 
which  the  defendant  resides  or  is  sum- 
moned. State  V.  Thompson,  34  Ohio  St. 
365. 

2  State  V.  Schnierie,  5  Rich.  (South 
Car.)  Law,  299,  1852.  Where  the  town 
claims  an  organization  and  existence 
under  it,  quo  icarranto  will  lie  against  an 
individual  for  usurping  the  office  of 
mayor,  and  in  that  proceeding  the  ques- 
tion of  a  corporate  existence  of  the  town 
can  be  tried  and  passed  upon.  State  v. 
McReynolds,  61  Mo.  203,  1875. 

3  State  V.  Tolan,  33  N.  J.  Law  195, 
1868.  The  requirement  to  give  notice  oj 
the  reqidar  annual  election,  of  which  the 
time  is  fixed  by  charter,  is  directory. 
People  V.  Hartwell,  12  Mich.  508,  1864; 
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§  901.  Where  it  appeared  that  an  election  for  municipal  officers 
was  lield  on  the  wrong  day,  but  the  mistake  was  not  discovered 
by  any  one,  either  officers,  candidates,  or  voters;  and  there  was 
no  fraud,  and  the  election  was  participated  in  by  a  large  majority 
of  the  voters,  the  court  refused  to  allow  an  information  against  an 
alderman  chosen  at  such  election,  the  refusal  being  strengthened 
by  the  consideration  that  the  proceeding,  if  successful,  would  leave 
the  council  without  a  quorum  fur  nearly  a  year.  The  rules  which 
usually  guide  the  discretion  of  tlie  court  in  such  cases  are  thus 
summarized:  1.  The  relator  must  not  be  a  mere  stranger  or 
intermeddler.  2.  He  must  not  have  concurred  in  the  act  of 
which  he  now  complains.  3.  Unless  there  is  fraud  or  intentional 
violation  of  law,  it  must  appear  that  public  or  private  interests 
will  not  be  seriously  affected  by  the  ouster  of  the  incumbent. 

§  902.  (723)  In  England  there  is  a  discretion  in  the  court  to 
grant  an  information  in  the  nature  of  a  quo  warranto  although 
the  case  cannot  be  tried  until  the  term  of  the  officer  is  at  an  end^ 
satisfactory  reasons  for  the  delay  being  given  ;  and  it  has  evea 
been  granted  though  the  office  be  determined  at  the  time  the 
application  for  the  information  is  made.^  In  this  country  the 
authorities  are  conflicting.  In  some  of  the  states  it  has  been 
held  that  an  information  will  not  be  granted  when  it  is  not  possi- 
ble to  enter  a  judgment  before  the  term  of  the  officer  proceeded 
against  expires.  In  other  cases  it  has  been  adjudged,  and  we 
think  correctly,  that  quo  warranto  may  be  properly  brought  dur- 
ing the  official  term  of  the  officer,  and  if  so  brought,  that  it  may 
be  tried,  and  the  proper  judgment  entered  afterwards.  In  North 
Carolina  the  doctrine  of  the  English  courts  above  mentioned  has 
been  followed,  and  it  has  not  been  considered  absolutely  neces- 

People  V.  Wetlicrell,  14  Mich.  48;  ante,  Saver,  239;  Rex  v.  Warlow,  2  M.  &  S. 
sec.  197;  sees.  217,  221;  sec.  83'J ;  Ste-  76;  Rex  v.  Payne,  2  Chitty,  307  ;  Anjiell 
pliens'  Nisi  Pritis,  2440.  2447.  Where  &  Ames,  sec.  744.  Present  state  of  leg- 
the  attorney-general  is  the  relator,  a  (/no  islation  and  adjudications  in  England  on 
unrranto  may  issue  without  a  rule  to  show  the  effect  of  delay  in  commencing  pro- 
cause.  As  the  hiw  officer  of  the  common-  ceedings.  Rawlinson  on  Corp.  (5th  ed.) 
wealth,  he  is  presumed  to  be  impartial.  357  ;  Stephens'  Xisi  Prius,  24:)2.  The 
Commonwealth  v.  America  Bank,  10  most  recent  case  is  Reg.  v.  Blizard,  Law 
Phila.  (Pa.)  150.  Rep.  2  Queen's  Bench,  634,  where  it  is 
1  Rex  r.  Williams,  1  W.  Black.  95;  held  that  although  tlie  officer  had  dis- 
Rex  V.  New  Radnor,  2  Ld.  Kenyon's  claimed,  the  relator  was  entitled  to  judg- 
Notes,  498;  Rex  v.  Harris,  0  Ad.  &  El.  ment  of  ouster. 
475  (33  Eng.  C.  L.  117) ;  Rex  v.  Powell, 
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saiy  that  the  information  should  be  applied  for  while  the  defend- 
ant is  continuing  to  hold  the  office.  The  cases  on  this  subject 
are  referred  to  in  the  note.^ 

§  903.  (724)  Under  the  statute  of  9  Anne,  ch.  xx.  sec.  4, 
re-enacted  in  many  of  the  states  literally  or  in  substance,  it  is 
settled  that  there  must  be  some  act  of  usurpation  —  a  user  or 
possessio?i  of  the  office  or  franchise  —  to  authorize  an  information 
in  the  nature  of  a  quo  ivm'ranto.  It  is  not  sufficient  to  allege 
merely  that  the  defendant  claims  to  use  or  exercise  the  office  or 
franchise.^ 


§  904.  (725)  The  judgment  of  ouster  on  quo  warranto^  until 
reversed  conclusively  and  finally,  determines  the  right  as  to  all 
persons  whomsoever ;  and  it  may  be  given  in  evidence  by  the 
parties  and  others,  without  being  pleaded,  on  an  issue  involving 
the  rights  upon  which  it  has  passed.^ 


1  "  Tlie  resignation  of  the  incumbent, 
or  even  tiie  termination  of  his  office,  will 
not  prevent  tlie  information  being  pros- 
ecuted to  a  final  juJgment,  if  the  pro- 
ceedings were  commenced  prior  to  the 
resignation,  or  the  expiration  of  the 
term."  Per  Wagner^  C.  J.,  Hunter  v. 
Chandler,  45  Mo.  452,  1870;  s.  c.  10  Am. 
Law  Keg.  (N.  S.)  440;  s.  p.  Common- 
wealth V.  Smith,  45  Pa.  St.  59 ;  People  v. 
Hartwell,  12  Mich.  508,  1864.  But  in 
Georgia  it  is  held  that  the  title  to  an  office 
will  not  be  tried  on  quo  warranto,  when  at 
the  time  of  trial  the  term  of  office  is  ex- 
pired and  no  judgment  of  ouster  can  be 
rendered.  Morris  v.  Underwood,  19  Ga. 
559, 1856.  In  ^fassachusetts  an  information 
was  refused,  for  reasons  partly  peculiar, 
where  tlie  office  was  annual,  and  there 
could  be  no  determination  during  the 
year.  Commonwealth  v.  Athearn,  .3  Mass. 
285,  1807  ;  Howard  v.  Gage,  6  Mass.  462. 
See,  also,  People  v.  Sweeting,  2  Jolms. 
(N.  y.)  184;  State  v.  Jacobs,  17  Ohio, 
143.  Compare  People  v.  Loomis,  8  Wend. 
(N.  Y.)  396,  1832. 

Following  the  decisions  in  England,  it 
has  been  held  that  an  information  in  the 
nature  of  a  quo  ivarranto  may,  in  certain 
cases,  be  filed  against  public  officers  after 
the  expiration  of  their  office,  or  against 
special    commissioners    after    they  have 


acted.  Burton  v.  Patton,  2  Jones  (North 
Car.)  Law,  124,  1854.  In  the  King  v. 
Williams,  1  W.  Black.  93,  there  was  a 
judgment  of  ouster,  although  the  usurpa- 
tion (for  unlawfully  holding  a  court  in 
the  corporation  of  Denbigh)  was  not  con- 
tinued to  the  trial,  Lord  Mansfield  observ- 
ing, "Judgment  of  ouster  must  be  given, 
lest  the  defendant  repeat  the  act."  lb. 
95. 

Effect  of  acquiescence  and  lapse  of  time  on 
the  remedy  by  quo  warranto.  People  i'.  Oak- 
land Bank,  1  Doug.  (Mich.)  285;  People 
V.  Pontiac  Bank,  12  Mich.  527  ;  State  v. 
Turnpike  Co.,  8  Rh.  Is.  521 ;  State  v. 
Cincinnati  Gas  Co.,  18  Ohio  St.  285, 1868 ; 
Angell  &  Ames  Corp.  sec.  743. 

2  Rex  V.  Ponsonby,  1  Vesey,  1,  lead- 
ing case,  where  defendants  were  charged 
with  usurping  a  municipal  office,  cited 
and  approved  and  followed  by  Supreme 
Court  of  Neiu  York,  in  The  People  v, 
Thompson,  16  Wend.  (N.  Y.)  655,  1837. 
See,  also.  Rex  v.  Whitwell,  5  T.  R.  86 ; 
Buller's  Nisi  Prius,  211 ;  Willc.  on  Mun. 
Corp.  462,  pi.  254  et  seq. ;  Angell  &  Ames 
Corp.  sec.  744 ;  Stephens'  Nisi  Prius, 
2457.  The  statute  of  Anne  commences, 
"  If  any  person  or  per.sons  shall  usurp,  or 
intrude  into,  or  unlawfully  hold  and  ex- 
ecute, the  offices  of,"  etc. 

3  Utica  Insurance  Company  i'.  Scott,  8 
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§  905.  (726)  It  does  not  belong  to  the  present  work  to  treat 
of  the  practice  in  proceedings  in  inforniiitions  in  the  nature 
of  a  quo  uHirranto.  This  is  regulated,  to  a  considerable  extent, 
by  the  statutes  of  the  different  states,  which  modify,  and  render 
more  simple,  speedy,  and  effectual  the  common-hiw  modes  of 
procedure.  But  the  nature  of  the  remedy,  and  the  principles 
which  govern  it,  remain  substantially  as  at  common  law,  as 
amended  by  remedial  acts  of  parliament ;  and  the  practice,  as 
near  as  practicable,  is  the  same  as  in  the  King's  Bench,  except 
when  altered  by  the  legislation  of  the  particular  state. ^  It  must 
suffice  to  refer  the  reader  to  sources  of  information  on  this 
subject.^ 


Cow.  (N.  Y.)  708,  721, 1826, /jfr  CoWen.Sen- 
ator,  and  autlioritios  tliere  digested.  In 
Missouri,  see  Hunter  v.  Chandler,  45  Mo. 
452.  A  former  judgment  on  an  individ- 
ual relation  in  (/uo  warranto  by  the  district 
attorney  was  held  to  be  no  bar  to  a  pub- 
lic proceeding  by  the  attorney-general. 
State  V.  Cincinnati  Ga.s  Company,  IHOiiio 
St.  285,  18G8.  And  a  decree  of  a  federal 
court  enjoining  a  party  from  obeying  an 
ordinance  does  not  affect  the  right  of  the 
state,  not  a  party  to  that  proceeding,  to 
proceed  by  71/0  warranto  to  test  the  valid- 
ity of  the  ordinance,  lb.  A  judgment  of 
ouster  in  a  proceeding  on  quo  warranto  is 
not  evidence  against  one  who  in  no  way 
liolds  under  the  defeated  party.  People 
V.  Murray,  73  N.  Y.  535.  See,  also,  Her- 
man on  Estoppel,  as  to  who  are  concluded 
by  tlie  judgment. 

1  Commonwealth  v.  Jones,  12  Pa.  St. 
3G5,  184!),  where  the  practice  under  the 
act  of  1830  is  stated.  Former  practice  no 
longer  obtains  under  code  of  Xew  York. 
People  V.  Conover,  0  Abb.  Pr.  K.  220. 

*  Willc.  453  et  scq  ;  Angell  &  Amesch. 
xxi.;  3  Black.  Com.  202;  Buller's  Nisi 
Prius,  210;  Stephens'  Nisi  Priiis,  24(30, 
2429  et  seq.  little  to  show  cause.  Common- 
wealth V.  Jones,  12  Pa.  St.  305.  When 
dispensed  with.  State  v.  Gunimersall,  4 
Zabr.  (24N.  J.  L.)  529,  1854. 

Process  upon  jilinr/  information.  Willc. 
204;  Commonwealtli  v.  Sniead.  11  INIass. 
74;  State  v.  Gunimersall,  4  Zabr.  (24  N. 
J.  L.)  529,  1854.  Forms  of  Information — 
Pleas  and  Replication  in  Proceedinijs  in  Quo 
Warranto.  People  v.  Bank  of  Niagara,  6 
Cow.  (N.  Y.)   1%,  approving  precedent 


used  in  the  celebrated  case  against  the 
city  of  London  (3  Hargr.  St.  Tr.  545),  and 
in  Kex  v.  Amery  (2  T.  Uep.  515).  For 
further  forms,  see  learned  and  valuable 
note  to  the  People  i'.  Richardson,  4  Cow. 
(N.  Y.)  lUtJ  etseq.,  and  authorities  there 
cited;  People  v.  Van  Slyck,  4  Cow.  (N. 
Y.)  297.  See,  also,  Eaton  v.  State,  7 
Blackf.  (Ind.)  05,  1843;  Lavallei'.  People, 
68  III.  252,  1873.  In  a  proceeding  by  quo 
warranto,  an  information  based  on  the  alle- 
gation that  a  certain  law,  in  point  of  fact, 
will  apply  to  but  a  single  city,  and  is 
therefore  "  local "  and  unconstitutional, 
must  set  forth  the  facts  in  a  traversable 
form,  showing  this  to  be  the  fact.  State  v. 
Parsons,  40  N.  J.  L.  1. 

Form  of  Verdict.  Thompson  v.  People, 
23  Wend."  (N.  Y.)  537,  reversing  s.  c.  21 
W^end.  235. 

Form  of  Judrpneitt  of  Ouster.  2  Kyd  on 
Corp.  407  ;  Utica  Insurance  Company  v. 
Scott,  8  Cow.  (N.  Y.)  721 ;  Commonwealth 
V.  Fowler,  10  Mass.  290. 1813;  s.  c.  11  /6. 
339,  where  the  form  of  judgment  is  given. 
See,  also,  as  to  formof  judgment.  Miner's 
Bankr.  United  States,  5  How.  (U.  S.) 
213,  1847.  If  relators  are  successful, 
they  are  entitled  to  costs,  and  hence  are 
entitled  to  a  judgment  of  ouster,  although 
the  term  of  office  in  question  has  ex- 
pired. People  V.  Loomis,  8  Wend.  (N. 
Y.)  396,  1832;  People  v.  Clute,  52  N.  Y. 
576,  1873.  Contra,  State  v.  Jacobs,  17 
Ohio,  143.  Angell  &  Ames  Corp.  sec.  745 ; 
supra,  sec.  902.  In  quo  warranto  to  try 
title  to  office,  if  the  defendant  is  adjudged 
to  have  unlawfully  intruded  himself  into 
the  office,  costs  must  be   awarded  to  the 
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relator,  even  if  he  fails  to  establish  his 
own  right  to  the  office,  the  terms  of  the 
statute  being  express.  State  v.  Jenkins, 
46  Wis.  GIG.  Judgment,  under  statute, 
of  ouster  against  the  defendant  without 
passing  ui)on  the  plaintiff's  right.  Gano 
V.  State,  10  Ohio  St.  237. 


The  refusal  of  the  court  to  allow  a 
claimant  to  a  public  office  to  file  an  in- 
formation is  njinal  judgment,  reviewable 
on  error,  and  this,  notwithstanding  the 
court  has  a  discretion  in  granting  or  refus- 
ing leave.  State  v.  Burnett,  2  Ala.  140, 
1841;  Ethridge  v.  Hill,  7  Port.  (Ala.)  47 


§  907.]        REMEDIES   TO    PKEVENT   ILLEGAL    CORPORATE   ACTS.  895 


CHAPTER    XXII. 

REMEDIES     TO     PREVENT,     CORRECT,     AND     REDRESS      ILLEGAL 
CORPORATE     ACTS. 

This  subject  will  be  considered  in  the  following  order :  — 

1.  Of  the  Remedy  in  JSquitt/  — sees.  90G-924. 

2.  Of  the  Remedy  by  Certiorari — sees.  925-929. 

3.  Of  the  Remedy  by  Prohibition  —  sec.  930. 

4.  Of  the  Remedy  by  Indictment  —  sees.  931-934. 

•    The  remedy  by  private  action  is  treated  in  the  next  chapter. 

Remedy  in  Equity. 

§  906.  (727)  Equity  will  sometimes  interfere  to  prevent  the 
municipal  authorities  from  transcending,  or  from  making  an 
illegal  use  of  theii'  powers,  and  relieve  against  their  unauthorized 
or  illegal  acts ;  but  on  a  principle  well  known  in  our  juris- 
prudence, there  must  be  some  reason  to  justify  a  resort  to  this 
jurisdiction,  such  as  the  want  of  an  adequate  remedy  at  law, 
multiplicity  of  suits,  irreparable  injury,  breach  of  trust,  or  the 
like. 

§  907.  Usually,  the  question  whether  municipal  and  public 
corporations  are  acting,  or  have  acted,  within  the  limits  of  the 
authority  which  the  law  confers  upon  them  involves  an  exam- 
ination of  purely  legal  principles,  unmixed  with  equity.  There- 
fore, in  general,  the  court  of  chancery  has  no  jurisdiction  to 
restrain,  review,  or  set  aside,  even  if  irregular  or  illegal,  the 
proceedings  of  such  a  corporation.  This  jurisdiction  belongs, 
except  in  special  cases,  which  will  be  mentioned,  to  the  super- 
visory power  and  control  of  the  common-law  courts.^     But  be- 

1  Mayor,  etc.  of  Brooklyn  v.  Meserole,  also,  Hey  wood  r.  Buffalo,  14  N.   Y.   534, 

2G  Wend.  (N.  Y.)  132,    1B41,  per   Nelson,  1856;  Bank  i'.  Supervisors,  25  N.  Y.  312; 

C. . I.,  wiio  admits  of  only  two  classes  of  Dows   v.   Chicago,    11    Wall.    lOS,   1870; 

such  cases  in  which  equity   has   jurisdic-  Douglass  v.  Harrisonville,  9  W.  Va.  I(i2, 

tion — 1,  Irreparable  injury,  and  2,  Multi-  citing  and  approving  te.xt.     In  Hey  wood 

plicity  of  suits  —  and  approves  Mooers  v.  v.   Buffalo,   just  cited,   the   court   admit 

Smedley,  G  Johns.   Ch.  28,  1822.     See,  three  classes  of  cases  in   which  equity 
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cause  a  municipal  corporation  is  not  capable   of  looking  after  its 
interests  with  the  same  vigilance  as  a  private  person,  it  has  a 


has  jurisdiction :  "  1.  Wiicre  the  proceed- 
ings of  tiie  subordinate  tribunal  will  ne- 
cessarily lead  to  a  niultiplicity  of  actions. 
2.  Where  they  lead  in  their  execution  to 
the  commission  of  irreparable  injury  to 
the  freehold.  3.  Where  the  claim  of 
the  adverse  party  to  the  land  is  valid  up- 
on the  face  of  the  instrument,  or  the  pro- 
ceedings sought  to  be  set  aside,  and  ex- 
trinsic facts  are  necessary  to  be  proved, 
in  order  to  establish  the  invalidity  or  ille- 
gality." Per  T.  A.  Johnson,  i.,  1-5  N.  Y. 
534,  541,  approved  and  followed.  Minne- 
sota Linseed  Oil  Co.,  20  Minn.  468,  474, 
1877  ;  Boyle  v.  Brooklyn,  71  N.  Y.  1, 1877  ; 
Miller  v.  Mobile,  47  Ala.  166,  1872.  In 
the  federal  courts  it  is  well  known  there 
can  be  no  case  of  equitable  cognizance 
where  there  is  a  plain  and  adequate 
remedy  at  law.  Ewing  v.  St.  Louis,  5 
Wall.  413,  1866,  citing  with  approval 
Ma^'or,  etc.  v.  Meserole,  and  Heywood  v. 
Buffalo,  above-mentioned  ;  Hannewinkle 
r.  Georgetown,  15  Wall.  547,  1872;  ;ws^ 
sec.  924;  ante,  sec.  GU  and  note. 

So,  in  Xew  Jersetj,  by  a  long  estab- 
lished practice,  courts  of  law  are  regarded 
as  the  proper  tribunals  to  review  the  ir- 
regularities or  errors  in  the  acts  and  pro- 
ceedings of  municipal  corporations ;  but 
under  certain  circumstances  equity  will 
entertain  jurisdiction  for  like  purposes. 
Morris  Canal  Co.  v.  Jersey  City,  1  Beas- 
ley  (N.  J.),  252,  1859;  s.  c.  in  error,  Ih. 
547  ;  State  v.  Jersey  City,  5  Dutch.  441 ; 
Carron  v.  Martin,  2  Dutch.  594,  1857; 
State  V.  Newark,  1  lb.  399;  Holmes  v. 
Jersey  City,  1  Beasl.  299 ;  Attorney- 
General  t;.  Paterson,  1  Stock.  (N.  J.) 
624  ;  State  v.  Jersey  City,  1  Vroom  (30 
N.  J.  L),  521;  //;.  247;  Bond  v.  Newark, 

10  N.  J.  Eq.  37G;  Cross  f.  Morristown, 
18  lb.  305.  The  right  to  interfere  to  pro- 
tect the  constitutional  and  plain  legal 
rights  of  the  citizen  is  recognized  where 
the  necessary  elements  of  equity  juris- 
diction exist.     Mathiesen  v.  Jersey  City, 

11  C.  E.  Green  (26  N.  J.  Eq.);  Foley 
V.  Passaic,  26  N.  J.  Eq.  (//;.),  216; 
Liobstein  v.  Newark,  9  lb.  (24  N.  J.  Eq.) 
200  ;  Jersey  City  v.  Lembeck,  31  N.  J.  Eq. 
2->b;  Lewis  j^.  Elizabeth,  25  N.  J.  Eq. 
(10  C.  E.  Green)  298;   Bogert  v.  Eliza- 


beth, 25  N.  J.  Eq.  (10  C.  E.  Green)  295; 
Smith  V.  Newark,  32  N.  J.  Eq.  (5  Stewart), 
1.  As  a  general  rule  courts  will  not  in- 
terfere witii  selectmen  in  the  exercise  of 
their  judgment  as  to  the  mode  of  making 
a  highway  safe  for  public  travel,  but  will 
do  so  where  their  object  is  merely  to  pro- 
mote the  comfort  of  travellers,  and  in  so 
doing  they  invade  private  rights.  Siif- 
field  V.  Hathaway,  44  Conn.  521,  1877 ; 
infra,  sec.  927.  See,  also,  Gartside  v. 
East  St.  Louis,  43  111.  47;  Oakland  >\ 
Carpentier,  13  Cal.  540,  613;  Intendant 
I'.  Pippin,  31  Ala.  542,  551,  per  Stone,  J. ; 
Baltimore  v.  Railroad  Co.,  21  ]Md.  50, 
1863.  When  abutter  who  complains  of 
proceedings  in  respect  to  opening  and 
improving  streets  may  resort  to  equity 
for  relief  in  Massachusetts.  Whiting  v. 
Boston,  106  Mass.  89,  1870;  Jones  c.  Bos- 
ton, 104  Mass.  461.  An  injunction,  to 
restrain  a  city  fi'om  changing  the  grade 
of  a  street  upon  the  complaint  of  a  rail- 
way company,  who  had  purchased  the 
right  of  way  over  the  street,  refused, 
ample  remedy  being  given  by  statutory 
proceedings  for  the  recovery  of  whatever 
damages  may  result  to  them.  Bidge 
Avenue  Pass.  Ry.  Co.  v.  Philadelphia,  10 
Phila.  (Pa.)  37;  ante,  sec.  611;  post,  sec. 
925.  Where  a  city  conveys  land  for  value 
to  a  railroad  company,  under  a  contract 
which  provides  that  a  street  through  such 
land  shall  be  forever  closed,  and  the  com- 
pany takes  possession,  and  expends  large 
sums  in  improving  the  premises  for  rail- 
road purposes,  and  the  city  then  proceeds 
to  open  the  street,  proposing  to  pay  dam- 
ages as  in  other  cases  where  land  is  taken, 
—  it  was  held  that  a  bill  would  lie  in  equi- 
ty, in  behalf  of  the  company,  for  cancel- 
lation of  the  contract,  or  such  other  relief 
as  might  be  found  proper.  Atlanta  v. 
Macon  &  Western  Railroad  Co.,  59  Ga. 
251. 

As  to  relief  in  equity  against  forfei- 
tures under  municipal  ordinances,  see  ch. 
xii.  ante,  sec.  352 ;  ch.  xv.  sec.  580. 
Jurisdiction  and  relief  in  equity,  see  In- 
dex—  Kipdtij;  2  Spence  Eq.  Jurisd.  32. 

Injunction  —  when  granted  in  matters 
concerning  nLunicipul  elections.  Brightley's 
Election  Cases,  622,  573.     And  see  chap- 
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much  stronger  claim  for  relief  against  the  consequences  of  the 
laches  and  negligence  of  its  officers  and  attorneys  than  an  indi- 
vidual, under  like  circumstances,  acting  in  behalf  of  his  own 
interests.^ 

§  908.  (728)  But  since  these  corporations  are  invested  with 
large  powers,  to  enable  them  to  execute  specific  objects,  or  to 
promote  the  welfare  of  the  people  who  are  subjected  to  their 
rule,  and  since  experience  shows  how  prone  their  officers  are  to 
abuse  or  transcend  their  rightful  authority,  to  the  detriment  or 
injury  of  the  inhabitants,  and  how  necessary  it  is  that  the  latter 
should  have  easy  and  effectual  remedies  to  restrain  or  correct 
municipal  excesses  of  power,  the  general  spirit  of  the  later  cases 
is  to  favor  a  relaxation,  rather  than  a  strict  application  of  the 
rule  adverted  to  in  the  last  section,  which  denies  the  right  to 
resort  to  equity  if  there  exists  a  remedy  at  law.  The  state  of 
the  law  as  moulded  by  the  courts,  on  the  subject  of  relief  against 
illegal  corporate  acts,  threatened  or  consummated,  can  be  most 
satisfactorily  ascertained  by  a  general  survey  of  the  field  of  adju- 
dication. Generally  speaking,  equity  will  interfere  in  favor  of, 
or  against,  municipal  corporations,  on  the  same  principles  by 
which  it  is  guided  in  other  cases.^     For  the  reason  that  these 

ters  on  Municipal  Officers  ami  i}/(iiuliimus,  ^  Lewis  v.  Elizabeth,  10  C.  E.  Green 

ante:  Ixtdcx,  Iiijiinclion.     Kiglit  of  county,  (25  N.  J.  Eq.),  208. 

or  the  body  which  represents  it,  to  file  '^  Attorney-General    r.  Corporation  of 

bill  in  chancery  to  restrain  an  iller/al  ap-  Plymouth,  9  Beav.  G7.     Accordingly,  it 

proprlatlon  of  a  public  highway.     Justices,  was    held   where    the    owner    conveyed 

etc.  V.  Plank-road  Co.,   9  Ga.  475 ;   and  property  to  a  city  for  a  public  way,  in 

compare  15  Ga.  39.     See  a»te,  chapters  on  the  confiilence  of  receiving  compensation. 

Dedication  and  Streets;  Index  —  K(]iiiti/,  which    the   corporation    failed    to   niake, 

Injnmtion.     Varick  i'.  New  York,  4  Johns,  that  he  was  entitled  to  relief.     Walker  r. 

Cli.  53.     Discretionary  or  l(i/isl(itice  powers  City  Council,  1  Bailey  (S.  C.)  Eq.  443, 

will  not  be  interfered  with  by  a  court  of  1831. 

equity    unless    manifest    oppression     or  Bill  by  corporation  to  set  aside  Jrai/rf;*- 

abuse  is  shown.     Ante,  sees.  94,  475.  lent  f/rant  by  its  council.     Oakland  r.  Car- 

The  subjects  of  Mandamus  (ante,  ch.  pentier,    18   Cal.    540.     See   s.  c.   subse- 

XX.)    and    Quo   Warranto  {ante,  ch.  xxi.)  quently  reported,  21  Cal.  G42.     See,  also, 

are  separately    treated.  —  The  true  rule  O'Brien  County  r.  Brown,  1  Dillon,  C.  C. 

undoubtedly  is  "  that  when  no  niisappli-  R.  588,  bill  to  set  aside  fraudulent  judg- 

cation  of  funds  held  upon  a  public  trust  nient ;  Attorney-General  r.  AVilson  (bill 

(post,  ch.  xxiii.)  and  no  nuisance  to   the  for  relief  against  fraudulent  alienation  of 

public  are  shown,  the  appropriate  remedy  corporate  property),  9  Simons,  30,  1^37  ; 

to  compel  the  performance  of  a  duty  im-  afBrnied,  1  Cr.  &  Ph.  1,  1840.     It  seems 

posed  upon  a  corporation  by  statute  is  not  that  a  municipal  corporation,  in  its  eor- 

by  dtcne  in  equity,  but  by  a  writ  of  man-  porate  character,  where  the  alleged  illegal 

damns  at  common  law."     Per  Gray,  C.J.  action  is  not  aimed  at,  and  cannot  aflect 

in  Attorney-General  v.  Boston,  123  Mass.  the  corporate  rights  or  cor/Ktratc  property, 

4G0,  479,  1877.      Cited  post,  ch.  xxiii.  cannot  maintain  an  action  to  restrain  or 
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corporations  are  entrusted  for  defined  objects,  or  for  public  pur- 
poses, with  large  powers,  the  courts  have  evinced  some  anxiety 
not  to  allow  their  authority  to  be  used  to  oppress  the  inhabitants 
within  their  jurisdiction  ;  and  it  may  safely  be  affirmed  that  there 
is  a  remedy  by  certiorari,  mandamus,  prohibition,  aj^peal,  indict- 
ment, civil  action,  or  in  equit}',  for  all  injurious  abuses  of  power 
and  all  invasions  of  the  legal  rights  of  the  citizens  subjected  to 
municipal  control.    There  can,  ordinarily,  be  no  judicial  restraint 


to  be  relicA'ed  against  the  levy  of  an 
illegal  tax  upon  the  tax-payers,  as  where 
the  board  of  supervisors  of  the  counhj  are 
proceeding  to  levy  and  collect  an  illegal 
tax  upon  the  taxable  property  of  the 
citizens  of  one  of  the  towns  in  the  county. 
Guilford  v.  Supervisors,  13  N.  Y.  143, 
1855,  per  Denio,  J.,  who  says  :  "  The  prin- 
ciples affirmed  in  this  court  by  Lorillard 
V.  Town  of  Monroe,  1  Kern.  (11  N.  Y.), 
392,  seem  to  me  hostile  to  this  action." 
And  see  subsequent  case  of  Doolittle  ?'. 
Supervisors,  etc.,  18  N.  Y.  155,  and  Roose- 
velt r.  Draper,  23  Jb.  318,  below  men- 
tioned ;  infift,  cli.  xxiii. 

Where  the  mm/or  is  invested  with  the 
power  of  seeing  that  the  charter  of  the 
corporation  is  faithfully  executed,  this  is 
a  duty  with  whicli  he  is  entrusted  for  the 
common  benefit  of  all  tiie  corporators,  and 
gives  him  the  right  to  select  the  means 
best  calculated  to  discharge  it,  and  in  the 
exercise  of  this  right  he  may,  according 
to  the  liberal,  but  somewhat  questionable, 
view  of  the  Supreme  Court  of  Louisiana, 
in  his  official  name  and  capacity,  bring 
suit  to  test  the  legality  of  the  ordinances 
and  to  restrain  the  aldermen  or  officers 
of  the  corporation  from  issuing  warrants 
or  doing  acts  in  violation  of  the  laws  of 
the  state  or  the  charter  of  the  city. 
Genois,  Mayor,  etc.  v.  Lockett,  13  La. 
645,  1838.  In  Fieri  v.  Shieldsboro',  42 
Miss.  493,  18()t),  the  town  council  passed 
an  ordinance  ordering  the  plaintiff',  with- 
out showing  any  cause  for  the  order,  to 
remove  lumber  from  his  private  property, 
and  stating  that,  if  he  failed  thus  to  re- 
move it,  the  corporate  officers  would 
remove  or  destroy  it.  It  not  appearing 
that  it  was  a  nuisance,  the  court  re- 
strained the  corporation  from  interfer- 
ence with  the  plaintiff's  property.  It 
will  be  oV)served  that  the  property  threat- 
ened to  be  disturbed  was  personal,  and 


the  court  make  no  reference  to  the  point 
whether  an  action  at  law  for  damages 
would  not  be  an  adequate  remedy. 

Injunction  in  favor  of  individuals  to 
prevent  the  municipal  authorities  fioni 
encroaching  upon  private  property.  Dud- 
ley V.  Trustees,  etc.,  12  B.  Mon.  (Ky.) 
610;  Varick  v.  New  York  (streets),  4 
Johns.  (N.  Y.)  Ch.  53;  Boughner  v. 
Clarksburgh,  15  W.  Va.  394 ;  Peoria  v. 
Johnston,  56  111.  45,  1870  ;  Carter  v.  Chi- 
cago, 57  111.  283,  170;  Holmes  v.  Jersey 
City  (streets),  1  Beasl.  (N.  J.)  299; 
Tainter  v.  Mayor,  etc.  (streets),  4  C.  E. 
Green  (19  N.  J.  L.),  46;  Clark  v.  Mayor, 
etc.  (destroying  mill-dam),  13  Barb.  (N. 
Y.)  32.  Where  the  power  exercised  is 
legislative  or  discretionary,  a  clear  case 
must  be  made  to  justify  judicial  interfer- 
ence. Lane  i'.  Schamp,  5  C.  E.  Green 
(20  N.  J.  Eq.),  82;  ante,  sec.  906,  note; 
ante,  ch.  xvi.  on  Eminent  Domain,  sec. 
611  and  note ;  L.  R.  1  H.  L.  34. 

Where  a  city  corporation  had  com- 
menced in  the  Justices'  Court  seventy-seven 
actions  against  the  plaintiff",  at  the  same 
time,  to  recover  a  separate  and  distinct 
penalty  of  .'?50,  for  running  cars  with- 
out a  license,  contrary  to  ordinance,  the 
court  awarded  an  injunction  against  the 
prosecution  of  more  than  one  of  such 
actions  until  that  one  could  be  finally  de- 
termined, it  appearing  that  the  local 
court  had  no  power  to  consolidate  the 
actions  or  grant  the  relief  sought,  and 
that  the  concurrent  prosecution  of  all 
would  be  unnecessaril.v  opi)ressive.  The 
ground  of  the  injunction  was  the  power 
of  a  court  of  equity,  in  a  proper  case,  to 
restrain  the  prosecution  of  a  multiplicity 
of  suits.  Third  Avenue  Railroad  Co.  v. 
New  York,  54  N.  Y.  159,  1873,  distin- 
guishing West  V.  Mayor,  etc.,  10  Paige, 
639. 
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or  interference  with  the  lona  fide  exercise  of  powers,  legisLative 
or  discretionary  in  their  nature,  and  which  do  not  viohite  private 
rights.^  We  have  had  occasion  already,  to  some  extent,  to  state 
in  connection  with  special  topics  discussed,  in  what  cases,  and  in 
what  mode,  corporate  acts  and  proceedings  may  be  judicially  ex- 
amined or  reviewed,^  but  the  subject  is  of  sufficient  importance  to 
require  some  further  separate  consideration.^ 

§  909.  (729)  In  respect  of  propert)/  held  by  municipal  cor- 
porations in  trust,  or  clothed  ivlth  public  duties,  equity  has  always 
asserted  its  jurisdiction  to  see  that  the  trusts  were  performed  and 
the  public  duties  discharged.^  In  England,  and  probably,  also  in 
this  country,  the  bill  may  in  such  cases  be  filed  against  the  muni- 
cipal corporation  and  its  officers  by  the  attorney-general  on  his 
own  motion  or  on  behalf  of  the  corporators  or  persons  interested ; 
or  the  latter  may,  perhaps,  in  certain  cases,  under  the  line  of  deci- 
sions in  this  country  presently  to  be  mentioned,  exhibit  the  bill  in 
their  own  names.  The  jurisdiction  of  chancery  in  such  cases  over 
municipal  corporations  is  forcibly  asserted  by  the  House  of  Lords, 
in  an  interesting  and  important  case  in  Avhicli  the  corporation  of 
Dublin,  under  an  act  of  parliament,  was  the  trustee  of  funds 
raised  from  water  rates,  to  supply  the  city  with  water,  and  where 
the  bill  charging  the  corporation  with  breaches  of  trust  and  mis- 
management was  filed  by  the  attorney-general  on  behalf  of  the 
inhabitants  of  Dublin  paying  water  rates.^     Here  the  public  were 

1  Ante,  sec.  94;  infra,  sQC.  927;  Ham-  359,  1835;  Attorney-General  v.  Dublin,  1 
erick  v.  Rouse  (county-seat  removal),  17  Bligli  N.  R.  312,  1827  ;  ante,  sees.  64,  80; 
Ga.  56,  1855  ;  State  v.  Woody,  lb.  612  ;  chapter  on  Corporate  Property,  ante,  sees. 
Broilnax  v.  Groom,  64  Nortli  Car.  244,  567-571 ;  chapter  on  Dedication,  ante, 
1870;  Jenkins  v.  Andover,  103  Mass.  94,  sec.  653;  Baltimore  v.  Railroad  Co.,  21 
104,  1869;  post,  ch.  xxiii.  Md.  60,  1863. 

2  Ante,  sees.  202,  275,  440  and  note  It  is  "a  distinctive  characteristic  of  a 
Gil  ;  ante,  sec.  897.  See  also  Richardson  corporation  that  it  is  accountable  in 
V.  Baltimore,  8  Gill  (Md.),  433,  1849;  Al-  equity  for  misapplication  of  trust  funds, 
e.xander  v.  Baltimore,  5  Il>.  383  ;  Dudley  whereas  any  other  body  of  men,  as  a 
V.  Frankfort,  12  B.  Mon.  (Ky.)  610,  615,  paris^h,  can  only  (where  relief  can  be  had 
1851.  at  all)  be  touched  through  the  individuals, 

*  Mr.  High,  in  his  late  work,  has  col-  or  their  representatives,  who  have  com- 

lected  and  stated  many  of  the  American  mitted  the  actual  breach  of  trust."  Grant 

cases    upon   the   subject   of    injunctions  on  Corp.  138.     Mr.  Sponce  discusses  the 

against  municipal  corporations.     High  on  subject   of    the  equity  jurisdiction  over 

Injunctions,  sees.  78:3-795.  See  also  Joyce,  corporations  as  trustees  satisfactorily.     2 

Injunc.  710.  Spence  Eq.  Jurisd.  32-35. 

•*  Attorney-General    v.   Liverpool,   13  ^  Attorney-General  v.  Dublin,  1  Bligh 

Eng.  Ch.   (1  Mylne  &  Craig,   171)   343,  N.   R.   312,  'l827.      See  also   Attorney- 

voL.  II.  23 
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interested  in  the  proper  administration  of  the  authority  which 
had  been  conferred  upon  the  city  corporation  in  respect  to  the 
supply  of  water  to  the  cit}'-,  and  it  is  obvious  that  there  was  no 
adequate  remedy  at  law,  and  hence  the  propriet}^  of  a  resort  to 
equity  by  the  rate-payers,  in  the  name  of  the  officer  authorized  to 
represent  the  king.^ 

§  910.  (730)  So  the  Court  of  Chancery,  in  England,  notwith- 
standing another  remedy  (which  is  considered  to  be  cumuLative)  is 
given  by  statute,  will  relieve  'A,gQm?,t  fraudulent  dispositions  of  cor- 
porate property.  And  it  will  also  interfere  to  prevent  municipal 
councils  from  abusing  powers  relating  to  property  and  funds  en- 
trusted to  them  to  be  exercised  in  conformity  with  law  for  the 
benefit  of  the  incorporated  place  or  its  inhabitants.  The  just  and 
salutary  view  is  taken,  that  the  powers  conferred  by  the  Muni- 
cipal Corporations  Act  upon  councils  in  respect  to  the  corporate 
funds  and  corporate  property  are  public  trusts,  and  the  property 
owned  by  the  corporations  is  held  by  them  in  trust  for  the  pur- 
poses specified  or  authorized  in  the  act ;  and  hence,  if  these  powers 
are  abused,  —  as,  for  example,  the  power  of  a  council  to  award 
compensation  to  officers  of  the  corporation,  or  if  corporate  prop- 
erty is  collusively  alienated,  —  this  is  a  breach  of  trust  of  which 
equity  will  take  cognizance. ^     The  uniform  and  settled  practice 

General  v.  Liverpool,  13   Eng.  Ch.   (1  N.  Y.  390,  1874,  where  the  subject  is  dis- 

Mylne  &  Craig,  171)  343, 1835.     The  doc-  cussed  by  Allen,  J.    Attorney-General  v. 

trine  of  tliese  cases  as  approved  by  GVa//,  Boston,  128  Mass.  460, 1877.     Duties  and 

C.  J.,  in  Attorney-General  v.  Boston,  123  liabilities  of   public  officers.     Ante,    sec. 

Mass.  460,  1877,  who,  referring  to  Attor-  237  and  note. 

ney-General  v.  Salem,    103    Mass.   138,  ^  In  England  it  is  settled  that  in  cases 

says,  "  If  the  water-rents  had  been  col-  such  as  those  mentioned  in  the  text,  or 

lected  and    misapplied  by   tlie   city  (of  where    the    corporation   is  a  trustee  of 

Salem),  there  would  have  been  such  a  property  or  funds  for  public  uses,  it  can 

misappropriation  of  trust  funds  licld  by  be  made  to  account  to  the  crown,  on  an 

the  city  for  a  public  charitable  purpose  information,  but  not  to  private  persons  in 

as  would  have  supported  an  information  a  suit  in  equity.      Grant  on  Corp.  138; 

in  equity  in  tlie  name  of  the   attorney-  Skinner's  Company  v.  Irish  Society,  12 

general."     Infra,  sec.  920,  note.  CI.  &  F.  487.      See   also  2  Spence  Eq. 

The   principles  on  which  equity  will  Jurisdic.  82-35. 
enjoin  the    proceedings  of  public  officers         ^  Attorney-General  v.  Poole,  4  Mylne 

are  stated  by  Lord  Cotienham.    Frewin  v.  &  Cr.  17,  30,  and  overruling  2  Keen,  190, 

Lewis,  18  Eng.  Ch.   (4  Mylne  &  Craig)  206;  Parr  k.  Attorney-General,  8  CI.  &  F. 

240,  1838.      See  also  Baltimore  v.  Horn,  400 ;   Attorney-General   v.   Aspinwall,  2 

26  Md.  194,  1866;  Ilolhind's  Case,  11  Md.  Mylne  &  Cr.  613,  overruling  Master  of 

186 ;    Baltimore   v.  Porter,   18  Md.  284,  the  Rolls,  1  Keen,  513 ;  Attorney-General 

1861;  Attorney-General  i'.  Ileelis,  2  Sim.  J^.  Wilson,  9   Sim.  30;    affirmed  by  the 

&  Stu.  67 ;    People  v.  Canal  Board,  55  Lord  Chancellor,  1  Cr.  &  Ph.  1 ;  Evan  v. 
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of  proceeding  in  England  in  such  cases  is  by  information  or  Ijy 
bill  filed  in  the  Court  of  Equity  by  the  attorney-general.     The 


Avon  (Corp.  of),  29  Beav.  44.  Text 
cited  and  approved.  Place  v.  Providence, 
12  R.  I.  1. 

In  explanation  of  tlie  English  deci- 
sions referred  to  in  this  note,  it  may  be 
observeil  tliat  by  sec.  02  of  the  Municipal 
Corporations  Act  of  1835  before  men- 
tioned (ante,  sees.  8,  48),  the  income  of 
all  the  property  belonjjing  or  payable  to 
any  of  tlie  old  corporations  was  to  be 
paid  to  the  treasurer  of  the  new  or  re- 
modelled corporation,  and  the  fund  so 
created  was  to  be  subject  to  the  payment 
of  the  debts  of  the  old  corporation,  to  the 
payment  of  the  salaries  of  municii)al  offi- 
cers, of  municipal  election  expenses,  mu- 
nicipal court  expenses,  and  all  other  ex- 
penses incident  to  carrying  the  act  into 
effect;  with  a  provision  that  any  surplus 
should  be  applied,  under  the  direction  of 
the  council,  for  the  public  benefit  of  the 
inhabitants  and  the  improvement  of  the 
borough.  In  case  the  borough  fund  thus 
obtained  sliould  prove  insufficient  for  the 
enumerated  purposes,  power  is  given  to 
the  council  to  raise  the  deficiency  by  tax- 
ation or  a  borough  rate. 

In  the  leading  case  of  the  Attorney- 
General  (•.  Aspinwall,  supra.  Lord  Chan- 
cellor Cotlfuham  held  that  the  property  in 
question  became,  upon  the  enactment  of 
the  Municipal  Corporations  Act,  subject 
to  the  public  trusts  declared  by  that  act, 
and  was  not  under  the  absolute  control  of 
the  corporation  ;  and  tliat  if  any  given 
appropriation  of  this  fund  or  property  be 
not  consistent  with  the  trust,  but  for  pur- 
poses foreign  to  it,  the  attorney-general 
has  a  right  to  file  an  information  or  bill 
in  equity,  asking  "  that  the  fund  may  be 
recalled,  secured  and  appropriated  for  the 
public,  or  in  other  words,  charitable  pur- 
poses, to  which  it  is  by  the  act  devoted." 
2  Mylne  &  Craig,  618.  He  says,  "  I  can- 
not doubt  that  a  clear  trust  was  created 
by  this  act  for  public,  arid  therefore,  in  the 
Ixfal  sense  of  the  term,  charitable  purposes,  of 
all  the  money  belonging  to  the  corpora- 
tion at  the  time  of  the  passing  of  the 
act."     Tb.  623. 

On  the  same  principle  Lord  Cotlniham, 
in  the  case  of  the  Attorney-General  v. 
Poole  (Corp.  of),  supra,  held  that  chancery 


had  jurisdiction  on  an  information  of  the 
attorney-general  filed  on  the  relation  of 
certain  rate-payers  of  the  corporation,  to 
prevent  the  municijial  council  from  awarding 
unauthorized  comjiensation  to  the  ojjicera  of 
the  corporation  out  of  the  borough  Jund,  and 
that  it  was  immaterial  that  the  means  of 
payment  were  to  be  raised  by  a  rate  or 
tax  over  the  levy  of  which  the  court  nii'jht 
not  have  any  control.  The  ground  of  inter- 
ference was  that  the  fujul  of  the  corporation, 
however  aceptired,  is  a  trust  fund,  to  be  used 
for,  and  only  for,  purposes  consistent  with 
the  provisions  of  the  Municipal  Corpora- 
tions Act,  and  that  trustees  may  in  equity 
be  restrained  from  committing  breaches 
of  trust. 

To  the  objection  that  "  the  informa- 
tion did  not  impute  fraud  in  the  proceed- 
ings of  the  council"  the  Lord  Chancellor 
said,  "  But  a  trustee  may  be  guilty  of  a 
breach  of  trust  from  error  or  ignorance 
of  his  duty,  and,  if  it  were  necessary  to 
impute  fraud,  the  term  itself  need  not  l»e 
used ;  it  is  sufficient  if  the  facts  stated 
amount  to  a  case  of  fraud."  Conforma- 
bly to  these  principles,  where  the  munici- 
pal coun(;il,  icilhout  nuthoritij  of  law,  e/ave  a 
bond  to  secure  compensation  out  of  the  corpo- 
rate funds  to  an  officer  of  the  corporation, 
this  was  held  to  be  a  breach  of  their  trust, 
cognizable  in  chancery.  Parr  v.  Attorney- 
General,  8  CI.  &F.  40'.). 

So  in  the  Attorney-General  r.  Lichfield 
(Corp.  of),  13  Simons,  547,  1843,  the  cor- 
poration icas  enjoined  on  an  information  by 
the  attorney-general  from  ordering  their 
treasurer  from  paying  out  of  the  bor- 
ough fund  or  any  funds  of  the  corpora- 
tion the  amount  of  a  promissory  note  to 
one  Mallett  for  .£200  borrowed  money, 
and  the  ground  of  the  order  was,  in  the 
language  of  the  vice-chancellor  (Shad- 
well),  that,  "  taking  all  the  acts  of  parlia- 
ment together,  it  is  quite  clear  that  the 
corporation  had  no  authority  to  give  the 
promissory  note  to  Mallett." 

So,  also,  in  Attorney-General  v.  Nor- 
wich (Corp.  of),  IG  Simons,  225,  1848, 
the  corporation  was  restrained,  in  a  suit 
by  the  attorney-general  at  the  instance 
of  ratepayers,  from  using  the  borough  find 
for  an  unauthorized  purpose,  viz.,  to  pay  the 
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king  as  parens  patrice  institutes  the  suit  by  his  proper  officer,  the 
attorney-general,  who  files  the  necessary  information,  or  informa- 


expenses  of  procuring  an  act  of  parlia- 
ment to  improve  tlie  navigation  of  a  river 
flowing  through  the  corporation.  See 
Attorney-General  v.  Mayor,  etc.  of  Wi- 
gan,  o-t  Eng.  Ch.  52,  1854 ;  Frost  v.  Bel- 
mont, 0  Allen  (Mass.)  152,  1863. 

A  New  England  town  cannot  appropri- 
ate money  to  pay  the  expenses  of  a  com- 
mittee to  petition  the  legislature  for  the 
annexation  of  tlie  town  to  another  town, 
thereby  merging  its  own  organization. 
Minot  V.  West  Roxbury,  112 Mass.  1, 1873 ; 
s.  c.  17  Am.  Rep.  52 ;  ante,  sec.  479,  n. 
In  Sherlock  v.  Winnetka,  59  111.  389, 1871,  a 
fraudulent  and  illegal  exercise  of  the  pow- 
ers of  the  municipal  council  looking  to 
the  creation  of  unauthorized  debt  of  the 
municipality  was  treated  as  a  breach  of 
trust  and  a  fraud  upon  the  law,  against 
which  equity  would  relieve  at  the  in- 
stance of  ta.x-payers  and  property  owners. 

Tiie  members  of  tlie  council  are  not 
the  corporation,  but  the  agents  of  the 
corporation  for  the  affairs  and  funds  of 
the  corporation.  When  these  agents  are 
proved  so  to  misappropriate  the  funds  of 
the  corporation  as  to  put  the  money  into 
their  own  pockets,  when  not  authorized 
so  to  do,  a  bill  in  equity  at  the  instance  of 
a  rate-payer,  Blakie  v.  Staples,  ct  al.,  13 
Grant  (Can.),  67,  or  an  action  at  the  suit  of 
the  corporation,  will  lie  against  them  to  re- 
cover it  back ;  and  when  that  misappropri- 
ation is  mixed  up  with  what  may  have 
been  rightfully  paid,  it  is  but  right,  in 
order  to  operate  as  a  safeguard  to  the 
corporation,  to  cast  the  burthen  of  proof 
on  the  agent,  to  separate  from  the  appro- 
priation he  has  received  that  portion 
which  he  would  be  legally  entitled  to  take. 
East  Nissouri  v.  Horseman,  IG  Upper  Can. 
Q.  B.  588.  In  Canada  there  is  not  only  a 
civil  but  a  criminal  remedy.  Daniels  i: 
Burford,  10  Upper  Can.  Q.  B.  481.  See,  fur- 
ther, Baxters.  Kerr,  2.3  Grant  (Can.),  367. 
The  treasurer  should  not  pay  money  on 
any  or  every  draft  and  order  which  the 
reeve  for  the  time  being  may  direct  him 
to  pay.  The  township  moneys  will  prob- 
ably be  considered  as  still  in  his  hands, 
unless  paid  out  on  a  proper  legal  author- 
ity, for  purposes  contemplated  and  author- 
iaed  by  law,  at  least  until  he  has  received 


a  formal  acquittance  and  discharge  from 

the  municipality.  East  Nissouri  v.  Horse- 
man ei  al.,  9  Upper  Can.  C.  P,  191,;9er  Dra- 
per, C.  J.  Nor  should  he  pay  money  on 
an  illegal  order  or  resolution,  for  an  act  of 
parliament  should  be  regarded  by  him  as 
a  higlier  authority  than  the  resolution  or 
by-law  of  a  corporation  created  by  an  act 
of  parliament.  Daniels  i'. Burford, 10  Upper 
Can.  Q.  B.  481.  And  if  a  treasurer  so  pay 
money  on  an  illegal  order  or  resolution, 
he  would  be  probably  subject  to  criminal 
prosecution.  East  Nissouri  v.  Horseman, 
16  Upper  Can.  Q.  B.  580,  but  he  is  not  now 
liable  to  any  action  at  law  for  moneys 
paid  by  him  in  accordance  with  a  by-law 
or  resolution  of  the  council.  Harrison's 
Munic.  Man.  for  Canada,  4th  ed. 

In  the  Attorney-General  v.  Wilson,  9 
Simons,  SO,  1837,  affirmed  by  the  Lord 
Chancellor,  1  Cr.  &  Ph.  1,  1840,  which 
was  an  information  and  bill  in  equity  by 
the  attorney-general  at  the  relation  of  the 
corporation  of  Leeds,  it  was  held  that 
chancery  had  jurisdiction  (notwithstand- 
ing a  special  remedy  in  the  Municipal  Cor- 
poration Act)  to  relieve  against fraitdulent 
alienations  of  corporate  property,  and  that 
the  corporation  could  impeach  the  frau- 
dulent acts  of  its  officers,  and  maintain  a 
suit  to  set  aside  transactions  fraudulent 
against  it,  though  carried  into  effect  in 
the  name  of  members  of  its  council,  and 
this  right  the  Lord  Chancellor  considered 
not  to  be  affected  by  the  circumstance 
that  the  attorney-general  had  the  like 
power.  A  similar  poicer  to  protect  corpo- 
rate propeniij  was  asserted  by  the  master  of 
the  rolls  in  the  Attorney-General  v.  Liv- 
erpool, 13  Eng.  Ch.  (1  Mylne  &  Cr.  171), 
343,  1835,  where  the  information  was 
filed  by  the  attorney-general  at  the  rela- 
tion of  two  merchants  of  Liverpool,  one 
of  whom  was  a  burgess  or  rate-paying 
citizen,  against  the  corporation  of  Liver- 
pool. The  line  of  English  decisions  cited 
in  sees.  909  and  910,  is  referred  to  at 
length,  and  distinguished  by  Allen,  J.,  in 
People  V.  Ingersoll,  58  N.  Y.  1, 1874 ;  post, 
sec.  913;  aitte,  sec.  908  n. 

If  members  of  a  corporation  contrive  a 
scheme  to  defraud  a  corporation  of  its  prop- 
ertjj,  they  are  personally  liable.     Attorney- 
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tion  and  bill,  as  a  prerogative  right,  —  the  right  which  the  sover- 
ei""n  has  to  call,  by  his  appropriate  ofrieers,  upon  the  several  courts 
of  justice,  according  to  the  nature  of  their  respective  jurisdictions, 
to  see  that  right  is  done  to  liis  subjects,  who  are  incompetent  to 
act  for  themselves.  Wliile  it  is  usual  to  join  relators  in  the  suit, 
it  is  not  necessary.  The  object  in  joiniug  them  is  that  the  de- 
fendants may  not  be  oppressed,  without  remedy,  by  vexatious 
suits,  since  the  relators  are  liable  to  costs,  while  the  Crown  is 
not.i 

§  911.  (730  a)  In  this  country  the  preventing  or  redressing 
excesses  of  municipal  power  by  a  resort  to  a  Court  of  Equity 
has  given  rise  on  some  points  to  much  contrariety  of  judicial 
opinion.  Corporations  here  derive  their  powers  from  express 
legislative  enactment.  Most,  if  not  all,  of  the  states  have  an 
officer  styled  an  attorney-general,  whose  duties  are  prescribed  by 
statute  ;  but  these  duties  differ  in  many  respects  from  tlie  duties 
of  this  officer  at  common  law.  The  question  has  several  times 
arisen  how  far  this  officer,  or  the  public  law  officer  of  the  state, 
may  exercise  the  powers  which  belong  to  the  office  of  attorney- 
general  at  common  law,  to  file  informations  or  bills  in  equity,  to 
prevent  or  redress  the  illegal  acts  of  municipal  officers  and  cor- 
porations ;  and  connected  with  this  inquiry  is  the  further  one, 
when  or  in  what  cases  private  persons  in  their  own  names  may 
resort  to  equity,  to  prevent  the  municipal  authorities  from  pass- 
ing beyond  the  line  of  their  rightful  powers,  or  to  have  unauthor- 
ized corporate  acts  set  aside  or  the  injury  caused  thereby  redressed 

General  v.  "Wilson,  supra.     See,  also.  At-  Mass.   141,   1809,   referred  to  infra,  sec. 

torney-General   i;.    Litoiifield,    11    Beav.  020,  note. 

120;  Attorney-General  v.  Leicester,  9  ^  Ver  Lord  Redesdalc ,  in  the  Attorney- 
Beav.  546;  Attorney-General  v.  Plyra-  General  v.  Dublin,  Bligh  (X.  R.)  312, 
outh,  9  Beav.  67  ;  Regina  v.  Liverpool,  9  1827;  Attorney-General  v.  Birmingliam, 
A.  &  E.  435;  Grant  on  Corp.  137-139,  3  Law  Rep.  Eq.  552, 1867  ;  Attornoy-Gen- 
142;  an^e,  sees.  23G,  237,  note.  eral  i-.  Exeter  (Corp.  of),  51  Eng.  Cli. 
Whether  funds  derived  by  a  munici-  507,  1852;  29  Beav.  44.  The  answer  of 
pality  from  ta.vation  for  municipal  im-  a  municipal  corporation  to  a  bill  in  chan- 
provements,  the  payment  of  municipal  eery  need  not  be  signed  by  an  officer 
e.xpenses,  etc.,  are  charitable  funds,  see  thereof;  where  the  name  of  the  corpora- 
Attorney-General  t'.  Brown,  1  Swanst.  tion  is  written  to  such  an  answer,  and 
205;  compare  Attorney-General  i'.  Ilee-  there  is  nothing  to  show  tiiat  it  i*  unau- 
lis,  2  Sim.  &  Stu.  67.  Both  of  these  cases  thorized,  it  will  be  sufficient.  J^rrison 
are  referred  to  in  Attorney-General  r.  v.  Teoria,  Atlanta  &  Decatur  Uailroad 
Dublin,  1  Bligh  (N.  R.)  House  of  Lord.s  Co.,  77  111.  11,  1875. 
Cas.  312,  334.     See  Carlton  v.  Salem,  103 
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or  corrected.  How  far  a  Court  of  Equity  may  control  the  acts  of 
municipal  and  public  corporations  or  their  ofl&cers,  and  in  what 
manner  or  at  whose  instance  it  will  exercise  its  jurisdiction  where 
it  exists,  are  questions  upon  which,  as  above  observed,  the  courts 
in  this  country  are  by  no  means  fully  agreed.  It  must  suffice,  in 
our  further  treatment  of  this  subject,  to  notice  briefly  the  adjudi- 
cations respecting  it,  and  to  state  what,  in  the  absence  of  con- 
trolling legislative  enactments,  would  appear  upon  principle  and 
sound  public  policy  to  be  the  correct  doctrine,  as  to  the  extent 
and  mode  of  equitable  interference  with  municipal  acts  or  the 
exercise  of  municipal  powers. 

§  912.  (7305)  The  weight  of  authority  seems  to  be  that  the 
attorney-general  of  a  state,  or  its  other  public  law  officer,  has  by 
virtue  of  his  office  the  right  in  his  name,  or  in  the  name  of  the 
state,  upon  the  relation  of  persons  interested,  to  bring,  in  cases 
whicli  are  properly  of  equitable  cognizance,  a  bill  in  equity  to 
prevent  municipal  corporations  from  exceeding  the  line  of  their 
lawful  authority,  or  to  have  their  illegal  acts  set  aside  or  cor- 
rected.i     This  doctrine  has  been  very  recently  asserted  b}--  an 


^  Davis  V.  Mayor,  etc.  of  New  York, 
2  Duer  (N.  Y.),  663.  In  this  case  the 
subject  is  very  learnedly  discussed  by 
Mr.  Justice  Duer,  wlio  cites  and  reviews 
the  principal  English  authorities,  and  de- 
duces from  them  the  doctrine  that  when 
the  act  of  a  municipal  corporation,  which 
is  the  subject  of  complaint,  affects  inju- 
riously and  equally  the  entire  public  with- 
in the  jurisdiction  of  the  corporation,  the 
attorney-general  is  a  necessary  party. 

See,  also.  People  v.  Lowber,  7  Abb. 
(N.  Y.)  Pr.  158,  an  action  by  the  attorney- 
general  to  prevent  the  corporation  from 
eompleting  an  alleged  illegal  contract  for 
the  purchase  of  land  on  which  to  erect  a 
market-house.  People  v.  Mayor,  etc.,  9 
lb.  2i53 ;  People  v.  Mayor,  etc.  10  lb.  144 ; 
People  V.  Mayor,  etc.,  32  Barb.  (N.  Y.) 
102. 

In  Doolittle  v.  Supervisors  of  Broome, 
18  N.  Y.  157,  referred  to  infra,  sec.  920, 
Denio,  J.,  admits  that  the  attorney-gener- 
al may  file  an  information  in  equity  to 
prevent  an  act  which  would  be  a  breach 
of  trust. 

The  right  of  the  attorney-general  to 
bring  a  suit  to  prevent  the  illegal  issue  of 


bonds  by  an  incorporated  town  to  a  rail- 
road company  was  denied  by  Mullin,  J., 
in  the  Supreme  Court,  general  term,  fifth 
district,  and  the  previous  cases  in  that 
state  above  cited  were  disapproved  ;  but 
it  is  observable  that  the  learned  judge 
seems  to  reason  upon  the  basis,  believed 
to  be  fundamentally  erroneous,  "  that  the 
people,  that  is,  the  state  in  its  corporate 
capacity  and  character,  has  no  manner  of 
interest"  in  a  litigation  where  the  ques- 
tion is  whether  corporate  powers  which  it 
has  granted  liave  been  exceeded  or  not. 
People  V.  Miner,  2  Lansing  (N.  Y.),  396, 
1868  ;  reaffirmed.  People  v.  Railroad  Co., 
5  Lansing  (N.  Y.),  25. 

But  in  the  People  v.  Ingersoll,  58N.  Y. 
1,  1874,  and  People  v.  Field,  58  N.  Y.  491, 
the  Court  of  Appeals  decided  that  the 
attorney-general  could  not  intervene  by 
action  to  protect  the  property,  rights,  and 
interests  of  municipal  corporations  ;  but 
"the  utter  helplessness  of  the  tax-payer" 
was  remedied  by  legislative  act.  Ayers 
V.  Lawrence,  59  N.  Y.  192,  1874. 

In  California,  it  has  been  decided 
that  where  a  suit  is  instituted  in  the 
name    of    the    state    by   the    attorney- 


§  912.]        REMEDIES   TO   PREVENT   ILLEGAL   CORPORATE  ACTS. 


90c 


able  court,  in  a  case  where  there  was  no  statute  givinj?  the  attor- 
ney-general power  to  interfere  to  prevent  an  abuse  of  corporate 
powers,  or  prescribing  the  terms  of  such  interference,  and  where 
the  injury  complained  of  by  the  relators  was  a  disregard  of  the 
provisions  of  a  municipal  charter,  which  required  contracts  to  be 
let  to  the  lowest  responsible  bidder.  It  was  conceded  in  that 
case  that  the  attorney-general  would  have  the  right  to  enjoin  the 
misappropriation  of  a  charit  aide  fund  held  by  the  corporation  ;  and 
the  court  considered  that  there  was  no  suhiftantial  distinction  be- 
tween such  a  case  and  one  where,  under  legislative  authority,  a 
corporation,  authorized  to  raise  funds  by  taxation  for  specified 
purposes  or  on  certain  conditions  only,  threatens  effectually  to 
abuse  its  powers  in  this  respect  by  a  misappropriation  or  unwar- 
ranted use  of  corporate  moneys  or  funds. ^ 


general,  on  the  relation  of  the  real  party 
in  interest  seeking  relief,  and  the  state 
has  no  interest  therein,  the  attorney- 
general,  as  such,  has  no  power  to  control 
the  suit  or  withdraw  his  consent  to  the 
use  of  the  state's  name,  to  the  prejudice 
of  the  relator.  People  v.  Railroad  Co., 
38  Cal.  564.  See  ante,  oh.  xx.  as  to  re- 
lator. 

In  Missouri,  a  very  able  lawyer,  sitting 
as  a  special  judge  (Shepley,  J.)  upon  a 
review  of  the  English  cases,  held  that  an 
information  in  equity  by  a  law  officer  of 
tlie  state  would  lie  to  prevent  the  county 
authorities  from  doing  an  unauthorized 
act,  such  as  issuing  railroad  bonds.  State 
V.  Saline  Co.,  51  Mo.  350,  1873;  8.  c.  11 
Am.  Kep.  454,  Warjner,  J.,  dissenting. 

Suit  on  behalf  of  all  tax-payers,  when 
once  entertained  by  the  court,  cannot  be 
dismissed  without  an  order  of  court. 
McAden  v.  Jenkins,  64  North  Car.  796, 
before  Pearson,  C.  J. 

In  Upper  Canada,  the  maj'or  is  the 
head  of  the  council,  and  the  head  and 
chief  executive  officer  of  the  corporation, 
and  it  is  held  that  a  bill  will  lie  in  equity 
by  some  of  the  inhabitants  of  a  munici- 
pality alleging  an  illegal  misapplication  of 
its  funds  by  tlie  mayor.  Paterson  v.  Bowes, 
4  Grant  (Can.),  170.  The  attorney-gen- 
eral is  not  a  necessary  party  to  such  suit. 
lb.  Where  the  mayor  of  a  city  secretly 
contracted  to  purchase  at  a  discount  a 
large  number  of  the  debentures  of  the 
city,  which  it  was  expected  would  be  is- 


sued under  a  contemplated  by-law  of  the 
city  council,  and  was  afterwards  himself 
an  active  party  in  procuring  and  giving 
effect  to  the  by-law  subsequently  passed, 
he  was  held  to  be  a  trustee  for  the  city 
of  the  profit  derived  from  the  transaction. 
The  City  of  Toronto  v.  Bowes,  4  Grant 
(Can.),  489,  affirmed  in  appeal,  6  Grant 
(Can.),  1,  and  afterwards  affirmed  by  the 
privy  council.  Harrison's  Munic.  Man. 
(2ded.)  86. 

*  May,  Attorney-General  v.  Detroit,  2 
Mich.  C.  C.  235 ;  s.  c.  12  Am.  Law  Keg. 
(N.  S.)  148. 

"  Every  misuse  of  corporate  authority 
is  in  a  legal  sense  an  abuse  of  trust,  and 
the  state,  as  the  visitor  and  supervisory 
authority  and  creator  of  the  trust,  is  ex- 
ercising no  impertinent  vigilance  when  it 
inquires  into  and  seeks  to  check  it."  lb. 
per  Coolei/,  J.,  who  in  his  opinion  carefully 
considers  what  kind  and  degree  of  abuse 
of  corporate  power  will  justify  the  inter- 
ference of  the  attorney-general.  It  was 
held  in  this  case  that  where  the  council 
awarded  the  contract  to  the  highest  of 
two  bidders,  for  putting  down  pavements, 
but  the  difterence  in  the  bids  was  less 
than  S200,  of  which  less  than  S30  was  to 
be  paid  b,v  the  city,  and  the  contractors 
had  gone  on  without  objection  and  in- 
curred large  expenses,  and  the  lot-owners 
did  not  complain,  that  the  amount  in- 
volved was  too  small  to  warrant  the  inter- 
vention of  the  attorney -general.  e.<pecially 
as  it  appeared  that  the  error  of  the  couii- 
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§  913.  In  cases  arising  out  of  the  well  known  municipal  frauds 
in  Xcw  York  committed  by  Tweed  and  his  confederates,  it  was 
held  by  the  Court  of  Appeals,  that  an  action,  unless  given  by 
statute,  could  not  be  maintained  in  the  name  of  the  state  by  the 
attorney-general  to  recover  a  judgment  in  the  name  of  the  state 
for  moneys  illegally  and  fraudulently  taken  by  the  defendant 
from  the  city  of  New  York.  As  the  ownership  of  such  moneys 
was  in  the  city  corporation,  the  court  decided  that  the  right  of 
action  to  recover  the  same  was  in  that  corporation  and  not  in  the 
state.  And  it  was  further  decided  that  the  fact  that  the  city 
corporation  through  its  officers  fraudulently  colluded  with  the 
defendants,  to  protect  them  from  civil  actions  to  enforce  their 
liability,  did  not  give  a  right  of  action  to  the  state  or  authorize  the 
attorney-general  without  express  legislative  sanction  to  bring  suit 
in  the  name  of  the  state  to  recover  such  moneys,  making  the 
wrong-doers  and  the  municipality  defendants.^ 

§  914.  (731)  In  this  country,  the  right  of  property/  holders  or 
taxable  inhabitants  to  resort  to  equity  to  restrain  municipal  corpo- 
rations and  their  officers  from  transcending  their  lawfid  powers 
or  violating  their  legal  duties  in  any  mode  which  will  injuriously 
affect  the  tax-payers,  such  as  making  an  unauthorized  appropria- 
tion of  the  corporate  funds,  or  an  illegal  disposition  of  the  corpo- 
rate property,  or  levying  and  collecting  void  and  illegal  taxes 
and  assessments  upon  real  property,  under  circumstances  pres- 
ently to  be  explained,  has  been  affirmed  or  recognized  in  numer- 

cil,  if  any,  was  not  intentional,  but  one  of  and  910  of  this   work,   holding  that  the 

judgment  only.  attorney-general,  on  belialf  of  the  crown, 

A  recent   judgment    in    Massachusetts  may  resort  to  equity  to  prevent  the  abuse 

sustained    in    its    reasoning   tlie    princi-  of  corporate  powers  relating  to  property 

pies    laid    down    in    the    text    and    ap-  and  funds,  even  if  the  doctrine   of  those 

proved  by  tlie  Supreme  Court  of  Michi-  cases  prevailed  in  Neiv  York,  which   was 

gan.      Attorney-General   v.   Boston,    123  not  decided,    were  considered   as   distin- 

Mass.  460,  1877;  infra,  sec.  920,  note;  atite,  guishable  from  the  case  before  the  court, 

sec.  113.  as  this  was  a  civil  action  for  the  recovery 

As  to  injunction  for  restraining  tax  or  of  money,  which  could  only  be  brouglit 
assessment  for  paving  street  witli  patent-  by  the  owner,  and  the  owner  was  the  cor- 
ed pavement.  Ilobart  v.  Detroit,  7  Mich,  poration  and  not  the  state.  The  courts 
240 ;  Dean  v.  Charlton,  23  Wis.  590 ;  of  New  York  had  previously  heUl  that 
Ilarlem  v.  New  York,  33  N.  Y.  309  ;  ante,  the  tax-payers,  as  such,  were  without  rem- 
eec.  467.  edy  in  such  a  case.    Post,  sec.  920.     This 

1  People  V.  Fields,  58  N.  Y.  491,  1874  ;  condition   of   helplessness  against  fraud 

People  V.   Ingersoll,   58  N.   Y.  1,   1874,  was  remedied  by  tlie  act  of  1872.     Ayers 

Church,  C.  J.,  and  Rapello,  J.,   dissenting,  v,  Lawrence,  59  N.  Y.  192. 
The  English  cases  referred  to  in  sees.  909 
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ous  cases  in  many  of  the  states.  It  is  the  prevailing  doctrine  on 
this  subject.  It  can,  perhaps,  be  vindicated  upon  principle,  in 
view  of  the  nature  of  the  powers  exercised  by  municipal  corpo- 
rations and  the  necessity  of  affording  easy,  direct,  and  adequate 
preventive  relief  against  their  abuse.  It  is  better  that  those 
immediately  affected  by  corporate  abuses  should  be  armed  with 
the  power  to  interfere  directly  in  their  own  names  than  to  com- 
pel tliem  to  rely  upon  the  action  of  a  distant  state  officer.  It  is 
advisable  briefly  to  examine  the  doctrine  above  mentioned  and 
the  grounds  upon  which  it  rests  in  the  light  of  some  of  the  lead- 
ing judgments  of  the  courts,  in  order  to  see  its  scope,  limitations, 
and  application.^ 

§  915.  The  doctrine  of  the  preceding  section  is  supported  by 
an  analogy  supplied  by  the  settled  rule  of  law  applicable  to  pri- 
vate corporations.  In  a  private  corporation  the  ultimate  cestuis 
que  trust  are  the  stockliolders.  In  a  municipal  corporation  the 
cestuis  que  trust  are  the  inhabitants  embraced  witliin  its  limits. 


1  Equity  has  tlie  power  to  restrain  tlie 
collection  of  taxes,  where  fraud  lias  oc- 
curred, or  where  the  assessment  or  levy 
has  been  made  without  legal  authority. 
Injunction  is  the  proper  remedy.  First 
National  Bank  of  Shawneetown  v.  Cook, 
77  111.  022, 1875  ;   Brandriff   v.    Harrison 


Cook  Co.  V.  Chicago,  etc.  Co.,  35  111.  4G0. 
But  see  Williams  v.  Pinney,  25  Iowa, 
43G;  Jeffersonville  v.  Patterson,  32  Ind. 
140;  Burnes  v.  Atchison,  2  Kan.  454; 
"Warden  v.  Supervisors,  14  Wis.  618, 
and  the  payment  of  such  portion  as  is 
alleged    to    be    legal,    may    be  made  a 


Co.,  50  Iowa,  164  ;  Dupage  Co.  v.  Jenks,  05  condition  precedent  to  the  granting  of  the 

111.275;  Hiley  v.  Western,  etc.  Co.,  47  Ind.  relief  sought.     Deeflir  v.  Bowen,  01  Ind. 

611,  1874  ;  Lebanon  v.  0.  &  M.  K.  K.  Co.,  29.     A  resident  cannot  enjoin  the  collec- 

77  111.  539,  1875.  tion  of  license  tax  for  whicli  he  is  liable. 

To  entitle  a  party  to  relief  in  equity,  but  a  city  may  enjoin  him   from  carrying 

he  must  bring  his  case  under  some  ac-  on     his  business    until  he  pays  it  (New 


knowledged  head  of  equity  jurisdiction; 
the  illegality  of  the  tax  alone  or  the 
tlireat  to  sell  property  for  its  satisfaction 
is   not   sufficient.     Dows   v.  Chicago,  11 


Orleans  v.  Becker,  31  La.  An.  044),  upon 
the  ground  that  he  might  by  appeals,  etc., 
protract  the  litigation  for  a  long  period  of 
time,  and  thus  carry  on  his  business  with- 


Wall.  108  ;  Hunnewinkle  i'.  Georgetown,     out  paying  tax,  and  after  tedious  litiga- 


15  "Wall.  547  ;  Lott  v.  Ins.  Co.,  54  Ala. 
499;  Mayor  v.  Baldwin,  57  Ala.  413; 
Society  v.  Austin,  46  Cal.  415;  Porter 
V.  Railroad  Co.,  77  III.  561,  1875  ;  Elkton 
Land  Co.  r.  Ayers,  02  Ala.  413;  C.   B.  & 


tion  there  might  be  no  property  out  of 
which  to  collect  it.     lb. 

The  autlior  directs  the  attention  of  the 
reader  to  the  decision  below  cited  of  the 
United    States    Supreme    Court,   as    to 


Q.  II.  R.  Co.  V.  Siders,  88  III.   321  ;  Col-    the  equitable  conditions  which  should  be 


umbia  Co.  v.  Bryson,  13  Fla.  281,  1871 ; 
Floyd  V.  Gilheath,  27  Ark.  675  ;  Hey  wood 
V.  Buffalo,  14  N.  Y.  634  ;  McDonald  i'. 
Murphree,  45  Miss.  705  ;  Sayre  v.  Tomp- 
kins, 23  Mo.  443  ;  Barrow  v.  Davis,  40  Mo. 
304  ;  U.  P.  K.  R.  i'.  Lincoln  Co.  2  Dill. 
C.  C.  297  ;  Weaver  v.  State,  39  Ala.  535 ; 


met  before  a  court  of  equity  will  enjoin 
the  collection  of  taxes.  State  Railroad 
Tax  Cases,  92  U.  S.  575,  1875.  Sug- 
gested distinction  between  enjoining  local 
and  municipal  taxes  and  state  taxes  levied 
for  general  revenue.  I'armley  i'.  Railroad 
Companies,  3  Dillon,  25,  1874. 
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In  each  case  the  corporation,  or  its  governing  body,  is  the  trustee. 
If  the  governing  body  of  a  private  corporation  is  acting  ultra 
vires  or  fraudulently,  the  corporation  is  ordinarily  the  proper 
party  to  prevent  or  redress  the  wrong  by  appropriate  action  or 
suit  in  the  name  of  the  corporation.  But  if  the  directors  will 
not  bring  such  an  action,  the  law  is  not  so  defective  as  to  leave 
either  creditors  or  shareholders  remediless,  and  either  the  credi- 
tors or  shareholders  may  institute  the  necessary  suits  to  protect 
their  respective  rights,  making  the  corporation  and  the  directors 
defendants.  This  is  a  necessary  and  salutary  doctrine.  Why 
should  a  different  rule  apply  to  municipal  corporations?  If  the 
property  or  funds  of  such  a  corporation  be  illegally  interfered 
with,  ordinarily  the  action  to  prevent  or  redress  the  wrong  should 
be  brought  by  and  in  the  name  of  the  corporation.  But  if  the 
officers  of  the  corporation  are  parties  to  the  wrong,  or  if  they 
will  not  discharge  their  duty,  why  may  not  any  inhabitant,  and 
particularly  any  taxable  inhabitant,  be  allowed  to  maintain  a  suit 
to  prevent  or  avoid  the  illegal  act  ? 

Such  a  right  is  especially  necessary  in  the  case  of  municipal 
and  public  corporations,  and  if  it  be  denied  they  are  liable  to  be 
plundered,  and  the  tax-payers  and  property  owners  on  whom  the 
loss  will  eventually  fall  are  without  effectual  remedy.  The  au- 
thor having  thus  stated  what  he  considers  the  sound  and  true 
rule  on  this  subject,  deems  it  advisable  to  examine  how  the  matter 
stands  upon  the  adjudications. 

§  916.  This  doctrine  has  recently  received  the  high  sanction 
of  the  Supreme  Court  of  the  United  States.  It  is  there  said  by 
Mr.  Justice  Field,  in  delivering  the  judgment  of  the  court,  that 
"  of  the  right  of  resident  tax-payers  to  invoke  the  interpo- 
sition of  a  court  of  equity  to  prevent  an  illegal  disposition  of 
the  moneys  of  the  county,  or  the  illegal  creation  of  a  debt  which 
they,  in  common  with  other  property-holders  of  the  county,  may 
otherwise  be  compelled  to  pay,  there  is  at  this  day  no  serious 
question.  The  right  has  been  recognized  by  the  state  courts  in 
numerous  cases ;  and  from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  danger  of  their  abuse,  and  the 
necessity  of  prompt  action  to  prevent  irremediable  injuries,  it 
would  seem  eminently  proper  for  courts  of  equity  to  interfere, 
upon  the  application  of  the  tax-payers  of  a  county,  to  prevent  the 
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consummation  of  a  wrong,  when  the  officers  of  these  corporations 
assume,  in  excess  of  their  powers,  to  create  burdens  upon  prop- 
erty-liolders.  Certainly,  in  the  absence  of  legishition  restricting 
the  right  to  interfere  in  such  cases  to  public  officers  of  the  state 
or  county,  there  would  seem  to  be  no  Huhatantial  reason  why  a  hill 
hy  or  on  behalf  of  individual  tax-jyayers  should  not  be  entertained  to 
prevent  the  misuse  of  corporate  power.  The  courts  may  be  safely 
trusted  to  prevent  the  abuse  of  their  process  in  such  cases."  ^ 

§  917.  (702)  The  Supreme  Court  of  Connecticut,  in  holding 
that  a  citizen  and  tax-payer  of  an  incorporated  city  is  entitled  to 
an  injunction  to  restrain  an  illegal  appropriation  of  the  money  of 
the  city,  says,  in  substance,  that  this  is  so  because  the  city  corpo- 
ration holds  its  moneys  for  the  corporators,  the  inhabitants  of  the 
city,  to  be  expended  for  legitimate  corporate  purposes ;  and  a 
misappropriation  of  these  funds  is  an  injury  to  the  tax-payer,  for 
which  no  other  remedy  is  so  effectual  or  appropriate.  If  the 
money  is  taken  out  of  the  treasury,  one  person  cannot  well  sue 
either  the  city  or  the  person  who  receives  the  money  for  his  pro- 
portion, and  it  is  impracticable  for  all  to  unite  in  such  a  suit.^ 
And  Avhen  the  amount  thus  misappropriated  is  subsequently 
needed  for  legitimate  purposes,  a  citizen  cannot  resist  the  neces- 
sary tax  because  the  corporation  had,  at  a  prior  time,  misappro- 
priated money  .^ 

1  Cronipton  v.  Zabriskie,  101  U.  S.  601,  al  limit  is  by  an  action  to  restrain,  not  it8 
per  Field,  J.,  187'J,  approving  text;  l.  collection,  but  its  misapplication.  Strolmi 
p.  Normanil  v.  Otoe  Co.,  8  Neb.  18 ;  i;.  Iowa  Cit}',  47  Iowa,  42. 
Page  I'.  Allen,  58  Pa.  St.  338;  Webster  If  county  bonds  are  issued  and  placed 
V.  Harrington,  32  Conn.  131 ;  Oliver  in  the  hands  of  individuals  for  a  railway 
V.  Kciglitley,  24  Ind.  514;  Terrett  v.  company,  before  pt-rforniance  of  the  con- 
Sharon,  34  Conn.  105 ;  Merrill  v.  Plain-  ditions  upon  which  they  were  voted,  tliey 
field,  45  N.  II.  120;  Drake  v.  Phillips,  40  being  improperly  in  such  person's  hands, 
111.  3S8;  Grant  v.  Davenport,  3G  Iowa,  any  disposition  of  tlicni,  except  deliver- 
39G  ;  Wade  v.  Richmond,  18  Gratt.  (Va.)  ing  them  back  to  the  county  authorities, 
683 ;  Douglas  v.  Placerville,  18  Cal.  643 ;  may  be  enjoined.  Jackson  Co.  v.  Brush, 
Stevens  ;•.  Railroad  Co.,  29  Vt.  546;  Gif-  77  III.  59,  1875. 

ford  y.  Railroad  Co.,  10   N.   J.    Eq.    171;  Bonds  that  are  void  in  the  hands  of  an 

Baltimore  c.  Gill,  31  Md.  375;  Hooper  v.  innocent  holder  are  not  a  cliarge  against 

Ely,  46  iNlo.  505.     See,  also,   Patterson  v.  the  public,  and  any  tax-payer  may  main- 

Bowcs,  4  Grant  (Can.),  170;  West  Gwil-  tain    a    suit    to    enjoin    their    payment, 

limbury    v.    Hamilton    Railroad   Co.,   23  McCoy  i'.  Briant,  53  Cal.  247. 
Grant  (Can.),  383.     Cooley  on  Taxation,  ^  Washington    v.    Harvard,    8   Cash, 

ch.  xxiv.  Mass.  6G,  1851 ;  post,  eh.  xxiii.  sec.  751. 

The  proper  remedy  against  applying  ^  New  London  v.  Brainard,   22   Conn, 

part    of   a   city  tax  to   payment  of  an  552, 1853  (appropriating  money   to  cele- 

indebtedness  in  excess  of  the  constitution-  brate  the  Eoui'th   of  July).     Approved, 
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§  918.  (733)  The  same  doctrine  has  been  expressly  sanctioned 
by  the  Court  of  AjDpeals  in  Maryland,  in  a  case  in  which  it  was  held 
that  residents  and  tax-i3ayers  of  a  city  might  file  a  bill  in  equity 
to  restrain  the  corporation  and  its  officers  from  taking  steps  to 
carry  out  a  city  ordinance  creating  a  debt  in  violation  of  the  con- 
stitution.^  Mr.  Chief  Justice  Bartol,  in  giving  the  judgment  of 
that  tribunal,  observed  that  "  in  this  state  the  courts  have  always 
maintained,  with  jealous  vigilance,  the  restraints  and  limitations 
imposed  by  law  upon  the  exercise  of  power  by  municipal  and 
other  corporations.  If  the  right  to  maintain  such  a  bill  as  this  be 
denied,  citizens  or  property-holders  would  be  without  adequate 
remedy  to  prevent  the  injury  which  might  result  to  them  from 
the  unauthorized  or  illegal  acts  of  the  municipal  government  or 
its  officers  and  agents." 


§  919.  (734)  So,  elsewhere,  on  the  ground  that  the  remedy  in 
equity  is  more  direct,  speedy,  and  effectual  than  by  certiorari.,  it 
is  held  that  equit}'-  will  entertain  jurisdiction  of  a  bill  on  behalf 
of  tax-paj'ers  to  enjoin  the  misapplication  of  the  moneys  of  the 


Harney  v.  Indianapolis,  32  Ind.  244  ;  ante, 
sec.  149.  Scofield  v.  Eiglith  School  Dis- 
trict (illegal  use  of  school-house),  27  Conn. 
499,  504,  applying  the  same  principle  to 
the  misappropriation  of  corporate  prop- 
erty ;  AVebster  v.  Hawrinton,  32  Conn. 
131  ;  Terrett  v.  Sharon,  34  Conn.  105; 
Jacksonport  v.  Watson,  33  Ark.  704,  ap- 
proving text. 

Though  money  has  been  illegally  vot- 
ed by  a  city  or  town,  and  though  the  pe- 
titioners are  entitled  to  resort  to  equity  to 
restrain  illegal  appropriations,  yet,  if 
they  have  been  guilty  of  gross  Inches,  and 
have  knowingly  permitted  third  persons  to 
incur  liabilities  in  good  faitli,  relying  up- 
on such  appropriation  for  reimbursement, 
an  injunction  will  be  denied.  Tash  v.  Ad- 
ams,'10  Cush.  (Mass.)  252,  1852;  s.  p. 
Stewart  v.  Kalamazoo,  30  Mich.  69  ;  Peo- 
ple V.  Maynard,  15  Mich.  403.  But  parties 
in  whose  favor  the  illegal  vote  was  made, 
tiiougli  they  incurred  expenditures  on  the 
faith  of  it,  are  not  third  persons  in  the 
meaning  of  the  principle.  Claflin  v.  IIop- 
kinton,  4  Gray  (Mass.),  502.  Compare 
New  London  v.  Brainard,  supra;  Hodges 
V.  Buffalo,  2  Denio  (N.  Y.),  110.  See  In- 
dex —  Ultra  Vires. 


If  an  appropriation  of  money  be  made 
for  two  objects,  one  laivful  and  the  other  not, 
and  it  cannot  be  distinguished  and  sep- 
arated, the  whole  will  be  held  void ; 
otherwise  the  court  will  enjoin  or  relieve 
against  the  expenditure  which  is  unlaw- 
ful. Roberts  v.  Mayor,  etc.  of  New  York, 
6  Abb.  (N.  Y.)  Pr.  R.  41;  Howes  j;.  Ra- 
cine, 21  Wis.  514 ;  Jacksonport  v.  Wat- 
son, 33  Ark.  704,  approving  text. 

County  supervisors  cannot,  without 
the  aid  of  legislative  authority,  pay  a 
debt,  though  meritorious  if  it  had  been 
legally  contracted,  which  is  not  legally 
obligatory  upon  the  county.  People  v. 
Stout,  23  Barb.  (N.  Y.)  349.  See  ante, 
sees.  75,  454;  infra,  sec.  919. 

1  Baltimore  v.  Gill,  31  Md.  375,  395, 
1869  {ante,  sec.  130)  ;  approving  New 
London  r.  Brainard,  supra,  and  Merrill  v. 
Plainfield,  45  N.  H.  126 ;  and  disapprov- 
ing, Roosevelt  v.  Draper,  23  N.  Y.  318, 
and  Doolittle  v.  Supervisors,  18  N.  Y. 
155,  mentioned  below,  sec.  920.  See,  also, 
in  Maryland,  Frederick  v.  Groshen,  20 
Md.  436 ;  Baltimore  v.  Porter,  18  Md.  284, 
1861.  See  Coulson  v.  Portland,  Deady, 
481. 
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corporation.     Based  upon  such  consideration.s,^  it  lui.s  been  de- 
cided that  one  or  more  tax-payers,  without  showing  any  other 


1  Colton  V.  Ilanchctt,  V,  111.  615; 
Place  V.  Providence,  12  Kh.  Is.  1,  ap- 
proving te.xt;  Railroad  Co.  r.  Blanchanl, 
5i  111.  240,  1870  ;  Slierlock  v.  Winnetka, 
59  111.  oS'J,  1871 ;  FoUmer  v.  Nuckolls,  G 
Neb.  204,  1877  ;  Wade  v.  Richmond,  18 
Gratt.  (Va.)  583,1808;  Harney  v.  Indian- 
apolis, 32  Ind.  244.  See,  also,  Slieanian 
I'.  Carr,  8  llh.  Is.  431,  1807  ;  Newnieyer 
I-.  Missouri,  etc.,  52  Mo.  81,  1873;  s.  c.  14 
Am.  Kep.  394,  and  note,  liolding  that  a 
bill  by  tax-payers  of  a  county  in  the  name 
of  themselves  and  all  tlie  other  tax-payers 
of  the  county  to  annul  an  illegal  railroad 
subscription  by  the  county  court  was  well 
brought,  and  that  the  state  was  not  a 
necessary  party.  Any  citizen  and  tax- 
pai/er  may  prevent  the  issue  and  sale  of 
void  bonds  by  a  municipal  corporation. 
Jackson  County  v.  McClintock,  51  Ind. 
325,  1875;  Livingston  County  v.  Welder, 
64  111.  427,  1872;  Allison  ;;.  Railway  Co., 
9  Bush  (Ky.),  247,  1872;  Bound  v.  Kail- 
road  Co.,  45  Wis.  54."};  Wright  v.  Bishop, 
88  111.  302;  Cole  v.  Ilanchett,  18  111.  615; 
Perry  v.  Kinnear,  42  111.  IGO;  Marshall  v. 
Silliman,  61  111.218;  Beauchamp  v.  Su- 
pervisors, 45  111.  274;  Drake  r.  Phillips, 
40  111.  3!»2;  Sherlock  i-.  Winnetka,  59 
111.  389 ;  Chestnutwood  v.  Hood,  GS  111. 
132  ;  Springfield  v.  Edwards,  84  111.  266. 
An  act  of  the  legislature  authorizing  a 
municipal  corporation  to  subscribe  for  stock 
in  railroads,  and  to  issue  bonds  to  pay  for 
the  same,  does  not  authorize  it  to  con- 
tribute to  a  railroad  by  indorsing  its 
bonds ;  and  upon  the  complaint  of  a  ta.x- 
payer,  or  citizen  of  the  corporation,  a 
court  of  equity  will  enjoin  such  indorse- 
ment. Blake  v.  Macon,  53  Ga.  172,  1874. 
In  a  suit  by  tax-payers  to  enjoin  collec- 
tion of  a  tax  in  aid  of  a  subscription  to  a 
railroad,  it  is  error  to  admit  the  directors 
of  the  company  as  parties  defendant. 
The  company  has  no  interest  until  the 
tax  is  collected.  Jager  v.  Doherty,  61 
Ind.  528. 

The  decisions  in  Missouri  on  tlie  sub- 
ject under  consideration  are  reviewed  and 
the  result  stated  in  a  recent  judgment  of 
the  Supreme  Court  of  that  state  as  fol- 
lows :  —  It  was  held  in  the  case  of  Railroad 
Co.  V.  McGuire,  49   Mo.  483,  that   when 


the  property  is  liable  to  be  taxed  in  any 
form,  though  irregularly  assessed,  the 
collector  woulil  not  be  liable  to  the  tax- 
payer for  the  amount  collected.  In  the 
case  of  Ilubey  v.  Sliain,  64  Mo.  207,  it 
was  held  that  when  the  assessment  is 
illegal,  or  when  it  is  based  on  the  illegal 
act  of  the  county  court,  the  remedy  of  the 
tax-payer  must  be  by  a  jjroceeding  to 
arrest  the  execution  of  the  illegal  assess- 
ment and  collection  of  the  tax.  This 
may  be  done  by  certiorari,  under  the  au- 
thority of  the  cases  of  State  ex  rel.  v.  St. 
Louis  County  Court  and  State  ex  rel.  v. 
Dowling,  50  Mo.  134.  It  may  also  bo 
done  under  authority  of  Newnieyer  v. 
Railroad  Co.,  52  iMo.  bl,  by  any  tax-payer 
who  may  for  himself,  and  on  behalf  of  all 
other  tax-payers  similarly  situated,  by  bill 
in  equity  to  annul  the  illegal  acts  of 
county  courts  in  respect  to  assessing  and 
levying  taxes.  Wood  v.  Draper,  24  Barb. 
(N.  Y.)  187.  In  the  State  v.  Saline  County 
Court,  51  Mo.  352,  it  was  held  that  the 
state,  through  its  attorney-general,  or 
other  proper  law  officer,  might  maintain 
a  j)roceeding  by  injunction  to  restrain  the 
imposition  and  collection  of  an  illegal 
tax.  It  is  said  the  above  cases  are  not  in 
strict  accord  with  Deaner.Todd,  22  iMo. 
92;  Sayre  v.  Tompkins,  23  Mo.  443; 
Barron  v.  Davis,  46  Mo.  394 ;  Leslie  v. 
St.  Louis,  47  Mo.  478  ;  Stein  v.  Franklin 
County,  48  Mo.  176,  which  assert  the 
doctrine  that  courts  of  equity  will  not  in- 
terfere by  injunction  to  restrain  the  col- 
lection of  an  illegal  and  void  tax.  The 
distinct  ground  upon  which  the  court 
based  its  conclusion  was,  that  in  such 
cases  courts  of  equity  will  not  interfere, 
because  there  was  a  complete  remedy 
afforded  to  the  injured  party  by  an  action 
at  law  against  the  officer.  There  is,  how- 
ever, another  ground  of  equitable  juris- 
diction which  reconciles  the  conclusion 
reached  in  the  cases  of  Newnieyer  v. 
Railroail  Co.  and  Rubey  v.  Shain,  supra, 
with  the  cases  above  cited,  viz.,  that 
equity  will  maintain  jurisdiction  to 
prevent  multiplicity  of  suits;  and  no 
stronger  case  could  be  put  for  entertain- 
ing jurisdiction  under  this  rule  than  is 
presented  when  one  tax-pa\  er,  for  himself 
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injury  than  that  which  they  will  suffer  in  common  with  other 
propert3'-holders  of  the  municipalit}',  may  file  a  bill  to  restrain 
the  allowance  and  payment  of  an  illegal  claim,  or  the  collection  of 
a  tax  for  unauthorized  objects,  such  as,  for  example,  to  pay  a 
fraudulent  or  collusive  judgment ;  ^  or  to  pay  the  expenses  of  a 
railroad  survey  which  there  was  no  power  to  make  ;  ^  or  to  refund 
to  individuals  money  voluntarily  contributed  by  them  for  the 
purpose  of  avoiding  a  draft  in  the  town.^ 

§  920.  (735)  But,  on  the  other  hand,  it  has  been  several  times 
decided  in  Neiv  York,  that  resident  citizens  or  tax-payers  of  a  mu- 
nicipal corporation  cannot,  as  such,  merely,  either  on  their  own 
behalf  or  on  behalf  of  themselves  and  all  others  having  a  like  inter- 
est, maintain  a  suit  to  restrain  or  avoid  corporate  acts  alleged  to 
be  illegal.  The  principle  applicable  to  public  nuisances  is  there 
adopted.  Such  illegal  acts  are  considered  to  affect  the  whole 
public ;  and  the  public,  by  its  authorized  public  officers,  must 
institute  the  proceeding  to  prevent  or  redress  the  illegal  act, 
unless  a  private  person  is  threatened  with  or  suffers  some  peculiar 
damage  to  his  individual  interest,  that  is,  some  damage  distinct 

and  all  other  tax-payers  of  a  township  or  enjoin  the  expenditure  of  county  moneys 
county  similarly  interested,  brings  his  by  the  county  officers  in  the  erection  of  a 
bill,  asking  the  chancellor  to  put  forth  re-  court-house  at  a  place  not  the  county  seat 
straining  process  to  prevent  tlie  iraposi-  of  the  county,  the  duty  of  interfering  in 
tion  and  collection  of  an  unauthorized  such  cases  not  being  devolved  on  any 
tax,  and  thus  settle  in  one  suit  what  it  public  officer.  Rice  u.  Smith,  9  Iowa,  570, 
would  take  hundreds,  and  perhaps  thou-  1859.  See  Grant  v.  City  of  Davenport, 
sands,  to  do  if  such  relief  were  denied,  36  Iowa,  396,  1873;  Fleming  v.  Mer- 
and  the  parties  subject  to  the  payment  of  shon,  37  Iowa,  413.  Similar  principles, 
such  tax  were  driven,  each  one,  to  his  Smith  v.  Majourick,  44  Ga.  163,  1871. 
action  at  law  for  redress.  Raney  v.  Ba-  A  corporation  will  not  be  allowed  to 
der,  G7  Mo.  476, 1878.  See  infra,  sec.  924,  purchase  property,  in  order  by  control- 
note,  ling  it  to  compel  a  tax-payer  to  abandon 

1  Barr  v.  Deniston,  19  N.  H.  170,  180,  or  compromise  his  litigation  witli  the 
1848.  See,  also,  in  the  same  state,  Mer-  municipality.  Place  v.  Providence,  12 
rill  V.  Plainfield,  45  N.  H.  126;  supra,  sec.  Rh.  Is.,  citing  and  approving  text;  s.  p. 
917  and  note.  State  v.  Marion  Co.,  21  Kan.  419.    Where 

2  Douglas  V.  Placerville,  18  Cal.  643.  the   indebtedness  of   a  city  exceeds  the 

3  Drake  I'.  Phillips,  40  111.  388,  1866;  constitutional  limitation  of  the  per  cen- 
anic,  sec.  152;  snpra,  sec.  917  and  note,  tum  of  tlie  valuation  of  taxable  property, 
In  Tennessee  a  bill  in  equity  by  muni-  the  city  will  be  enjoined  from  the  levy 
cipal  tax-payers  without  the  attorney-  and  collection  of  a  tax  for  the  purpose  of 
general  lies  to  enjoin  the  unauthorized  paying  additional  indebtedness  incurred, 
issue  of  s:rip  to  circulate  as  money,  or  before  such  levy,  in  violation  of  the  con- 
unauthor'Ted  promises  to  pay  money  at  a  stitution.  Howell  v.  Peoria,  90  III.  104, 
future  day.  Colburn  v.  Chattanooga,  17  affirming  Springfield  v.  Edwards,  84  IlL 
Am.  Law  Rep.  N.  S.  101.  626,  and  Law  v.  People,  87  III.  395. 

In  Iowa  citizens  and  tax -payers  may 
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from  that  of  every  other  inhabitant,  in  whicli  case  he  may  main- 
tain his  bill  for  an  injunction  or  for  relief  in  his  own  name. 
Private  persons  may  thus  protect  their  oivn  interests,  but  they 
cannot  "assume  to  be  the  champions  of  the  community,  and  in  its 
behalf  challenge  the  public  officers  to  meet  them  in  the  courts  of 
justice  to  defend  their  oHicial  acts."  Therefore,  an  illegal  alien- 
ation of  property  b}'  a  corporation,  or  an  illegal  act  which  may  or 
will  result  in  increased  taxation,  cannot  be  questioned  by  a  pri- 
vate person  or  tax-payer  or  property-owner,  unless  it  be  specially 
injurious  to  him.^ 


•  This  doctrine,  left  open  in  Ketclnim 
V.  Buffalo,  14  N.  Y.  3.3G,  1S5G,  and  Vo  lb. 
143,  was  first  definitely  established  in 
New  York  in  the  Court  of  Appeals,  in 
Doolittle  V.  Supervisors  of  Broome  Coun- 
ty, 18  N.  Y.  155,  1858 ;  disapproving,  on 
this  point,  of  the  cases  of  Adriance  v. 
Mayor  of  New  York,  1  Barb.  (N.  Y.)  19  ; 
Brower  v.  Same,  3  Ih.  254 ;  Christopher 
V.  Same,  13  lb.  5G7 ;  Milhau  v.  Sliarp,  15 
lb.  l'.t;3  ;  //;.  244  ;  and  De  Baum  v.  Mayor, 
etc.,  IG  lb.  392.  So  far  as  these  and  other 
prior  New  York  cases  iiold  "  that  a  per- 
son owning  property  fronting  on  a  street 
is  entitled  to  maintain  an  action  to  restrain 
the  commission  of  an  act  of  nui.sance  in 
the  street,  which,  from  the  location  of  the 
plaintiff's  premises,  would  render  it  spe- 
cially injurious  to  him,  I  am  of  opinion 
that  the  law  is  correctly  laid  down,  as  in 
Davis  r.  Mayor,  14  N.  Y.  506."  Per 
Denio,  J.,  18  N.  Y.  supra,  p.  1G3,  and  ob- 
serve street  cases  reviewed  on  page  IGO. 
(See  ante,  sec.  6G1.)  Doctrine  of  tliis 
case  was  adhered  to  and  extended  to 
cities,  in  Roosevelt  v.  Diaper,  23  N.  Y. 
318, 1861,  which  also  considers  the  ques- 
tion when  relief  may  be  had  bv  a  creditor. 
Demarest  v.  Wickliam,  fi3  N.  Y.  320,  324, 
1875.  On  same  principle  tax-payers  can- 
not as  such  maintain  a  bill  in  equity 
against  the  custodian  of  an  illegal  tax  to 
restrain  its  application  to  the  purposes  for 
which  the  tax  was  raised.  Kilbourne  v. 
St.  John,  59  N.  Y.  21,  1874  ;  s.  c.  17  Am. 
Rep.  291.  Construction  of  remedial  act  of 
1872.  Ayers  v.  Lawrence,  59  N.  Y.  192. 
Where,  by  statute,  relief  against  an  as- 
sessment for  a  local  improvement  can  be 
granted  only  to  the  extent  to  which  the 
assessment  has  been  increased  by  fraud 
or  irregularity,  the   petitioner  must  set 


forth  and  prove  by  affirmative  and  com- 
petent evidence  that  such  excess  actually 
exists.     Mead,  in  re,  74  N.  Y.  21G. 

Views  similar  to  those  lield  by  the 
Court  of  Appeals  in  New  Yoric  have  re- 
ceived judicial  sanction  in  Massachusetts  ; 
and,  in  view  of  the  decisions  tiiere 
made,  it  seems  to  be  unsettled  or 
somewhat  difficult  to  ascertain,  except 
in  the  cases  for  which  the  statute 
(Gen.  Sts.  ch.  xviii.  sec.  70)  has  made 
provision,  in  what  manner  municipal 
corporations  can  be  made  to  observe 
their  duties  or  prevented  from  violat- 
ing them  to  the  injury  of  the  inhabi- 
tants. 

In  Hale  r.  Cushman,  6  Met.  (Mass.) 
425,  1843,  which  was  a  bill  in  equity  by 
sixty-seven  legal  voters  and  tax-payers 
to  restrain  the  officers  of  a  town  from 
paying  money  under  a  vote  for  an  alleged 
unauthorized  purpose,  the  court  dj^^missed 
the  bill  on  the  ground  that  its  equity 
jurisdiction  as  conferred  liy  statute  did 
not  extend  to  the  case,  since  "  the  bill  set 
forth  no  trust  in  wliich  the  complainants 
have  an  interest." 

The  statute  above  cited  (Gen.  Sts.  ch. 
xviii.  sec.  79)  provides  tliat  "  when  a 
town  votes  to  raise  by  taxation  or  pledge 
of  its  credit,  or  to  pay  from  its  treas- 
ury any  money,  for  a  purpose  other 
than  those  for  which  it  has  tlie  leijal  right 
and  power,  the  supreme  judicial  court 
may,  upon  tlie  suit  or  petition  of  not 
less  than  ten  taxable  inhabitants  thereof, 
hear  and  determine  the  same  in  equity." 
Frost  V.  Belmont,  G  Allen  (Mass.),  152. 

In  cases  not  covered  by  this  statute  it 
is  considered  that  the  e<iuity  jurisdiction 
of  the  supreme  judicial  court  does  not 
extend  to  compelling  the  performance  of 
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§  921.  (736)  The  author  may  observe  that  there  appears  to  be 
little  difference  of  judicial  opinion  as  to  the  right  of  the  taxable 
inhabitants,  wherever   the    threatened   illegal  corporate  act  will 


a  duty  by  a  municipal  corporation  or  its 
oflBcers  upon  the  relation  or  suit  of  indi- 
vidual tax-payers.  Carlton  v.  Salem,  103 
^[ass.  141,  1809 ;  Attorney-General  v. 
Salem,  lb.  1-58.  In  these  cases  the  court 
held  that  neither  by  information  in  the 
nature  of  a  quo  warranto,  nor  on  a  bill  in 
equity  by  tiie  attorney-general,  nor  by  a 
bill  in  equity  by  taxable  inhabitants, 
imder  the  statute,  could  the  city  of 
Salem  be  made  to  observe  the  duties 
enjoined  upon  it  by  statute  in  relation 
to  supplying  the  city  with  water.  The 
court  seem  to  treat  the  wrong  as  a 
private  wrong,  but  is  it  such"?  It  de- 
nies that  there  is  a  trust  over  which 
a  court  of  equity  has  jurisdiction; 
but  see  The  Attorney-General  i'.  Dublin 
{supra,  sees.  9U9,  910,  note),  which  seems 
in  principle  analogous,  in  which  the 
House  of  Lords  declared  there  was  such  a 
trust  as  fell  within  the  cognizance  of  a 
court  of  equity.  The  result  in  Massa- 
chusetts may  be  influenced  by  the  nature 
of  the  equity  jurisdiction  of  the  supreme 
judicial  court,  though  such  does  not  ap- 
pear to  be  the  case. 

In  the  subsequent  case  of  the  Attorney- 
General  V.  Boston,  123  Mass.  460,  1877,  it 
was  held  that  the  attorney-general  might, 
where  mandamus  was  the  appropriate 
remedy,  file  an  information  for  a  man- 
damus to  enforce  the  performance,  by  a 
city  corporation,  of  a  public  duty;  and 
the  justness  of  the  above  criticism  on 
the  previous  cases  seems  to  be  recognized 
by  the  following  observations  of  the  chief 
justice,  explaining  and  qualifying  the  At- 
torney-General V.  Salen),  supra: — 

"  The  learned  counsel  for  the  city," 
says  Gray,  C.  J.,  "  rely  on  Attorney- 
General  V.  Salem,  103  Mass.  138,  as  con- 
clusive against  the  ajjplication  of  the 
attorney-general.  But  nothing  was  ad- 
judged in  that  case  which  supports  the 
position.  The  decision  there  was  tliat 
the  failure  of  the  city  of  Salem  to  estab- 
lish, as  required  by  statute,  such  rates, 
for  the  use  by  its  citizens  of  the  water 
supplied  by  the  water-works  constructed 
by  the  city,  as  to  pay  the  interest  upon 
the  cost  of  constructing  and  the  expenses 


of  operating  those  works,  was  neither 
such  a  usurpation  of  a  franchise  as  would 
support  an  information  in  the  nature  of  a 
quo  ivarraiito,  nor  such  a  public  wrong  as 
entitled  the  attorney-general  to  maintain 
an  information  in  equity.  The  question 
whether  he  could  apply  for  a  writ  of  man- 
damus was  not  before  the  court.  The 
remark  in  the  opinion,  that  the  grievance 
complained  of  was  not  a  public  urong  in 
which  every  subject  of  the  slate  was  in- 
terested, and  therefore  could  not  be  re- 
dressed by  a  public  prosecution  or  pro- 
ceeding, went  beyond  what  the  decision 
of  the  case  required,  and  is  not  quite 
accurate.  If  the  water  rates  had  been 
collected  and  misapplied  by  the  city,  there 
would  have  been  such  a  misappropriation 
of  trust  funds  held  by  the  city  for  a  pub- 
lic charitable  purpose  as  would  have 
supported  an  information  in  equity  in  the 
name  of  the  attornej'-general.  Attorney- 
General  V.  Dublin,  1  Bligh,  N.  R.  312 ; 
Attorney-General  v.  Liverpool,  1  IMyl.  & 
Cr.  171,  201 ;  Jones  v.  Williams,  Ambl. 
651 ;  Vidal  v.  Girard,  2  How.  127,  189, 
190;  Drury  v.  Natick,  10  Allen  (Mass.), 
1G9,  178.  The  point  decided,  as  already 
observed,  was  only  that  the  case  did  not 
show  such  a  public  wrong  as  could  be  re- 
dressed by  information  in  equity;  and 
the  true  ground  upon  which  that  decision 
rests  is  that,  when  no  misapplication  of 
funds  held  upon  a  public  trust  and  no 
nuisance  to  the  public  are  shown,  the  ap- 
propriate remedy  to  compel  performance 
of  a  duty  imposed  upon  a  corporation  by 
statute  is  not  by  decree  in  equity,  but  by 
writ  of  mandamus  at  common  law.  At- 
torney-General V.  Reynolds,  1  Eq.  Cas. 
Ab.  (3d  ed.)  131;  Attorney-General  v. 
Birmingham  &  Oxford  Railway,  4  De  G. 
&  Sm.  490,  498,  and  3  Macn.  &  Gord.  453, 
462;  Adams  v.  London  &  Blackwall  Rail- 
way, 2  Macn.  &  Gord.  118,  133;  Leo- 
minster Canal  v.  Shrewsbury  &  Hereford 
Railway,  3  Kay  &  Johns.  654,  673  ;  At- 
torney-General V.  Tudor  Ice  Co.,  104 
Mass.  239." 

The  occupant  of  a  tenement  in  a  city 
entitled  under  the  statute  and  ordinances 
of  the  city  corporation  to  the  use  of  water 
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increase  the  burden  of  tuxation,  to  tlie  aid  of  equity,  in  proper 
cases,  to  prevent  it.  The  cliief  diffeience  is  as  to  the  proper 
party  plaintiff  in  a  bill  of  this  character.  If  the  ordinary  jninci- 
ple  which  obtains  as  to  public  nuisances  is  applied,  it  must  be 
admitted  where  the  duty  about  to  be  violated  by  the  cor[)oration 
or  its  officei's  is  public  in  its  nature,  and  affects  all  of  tiie  inhab- 
itants alike,  that  one,  not  suffering  any  s})ecial  injury,  cannot,  in 
his  oivn  name^  or  by  uniting  with  others,  maintain  a  bill  to  enjoin 
it.  And  a  reason  urged  against  such  a  course  is,  that  if  one 
citizen  may  maintain  such  a  bill,  an  indefinite  number  of  others 
may  each,  also,  bring  separate  suits ;  and  an  adjudication  in  one 
case  concludes  nothing  as  to  the  others,  or  as  to  the  inhal)itants 
at  large.  But  it  is  substantially  agreed  that  any  taxable  iiihul)- 
itant,  or,  perhaps,  any  citizen  of  the  municipalit}-,  has  such  an 
interest  to  prevent  or  to  avoid  illegal  corporate  acts  that  he  may 
be  a  relator,  on  whose  application  the  proper  public  officer  of  the 
commonwealth  may,  on  behalf  of  the  public,  file  the  requisite  bill 
in  cases  which  fall  within  the  jurisdiction  of  equity,  to  enjoin  the 


tlierein  on  payment  or  tender  of  the  rate, 
may  restrain  the  ciii/  and  its  officers  from 
illeiinlly  cutling  of/'  the  supply  of  water. 
Young  V.  Boston,  104  Mass.  95,  1870. 

A  statute  similar  to  that  in  Mossn- 
chusetts  exists  in  Maine.  Johnson  v. 
Thorndike,  56  Me.  32. 

Tlie  municipal  corporation  must  be  a 
pnrtij.  Allen  v.  Turner,  11  Gray  (Mass.), 
42(5.  City  collector  is  a  proper  diftndant. 
Anderson  v.  State,  23  Miss.  45"J,  1852; 
New  London  v.  Brainard,  22  Conn.  552, 
1853. 

The  New  York  view  is  adopted  in 
Kansas,  where  it  is  held  that  a  suit  hav- 
ing for  its  object  the  restraining  of  a 
count}'  board  from  allowing  a  claim  al- 
leged to  be  illegal,  and  the  clerk  from 
drawing  a  warrant  therefor,  cannot  be 
maintained  by  a  person  having  no  other 
interest  tlian  one  common  to  all  the  resi- 
dent ta.x-payers  of  the  county.  Such  a 
suit,  it  is  further  held,  cannot  be  main- 
tained b}-  a  private  jiorson,  unless  the  act 
comi)lained  of  produces  some  peculiar 
damage  to  his  individual  interests,  or 
affects  his  rights  in  a  different  manner 
from  other  members  of  the  community. 
Craft  I'.  Jackson  Count}-,  5  Kan.  518. 
See,    also,    as    to   restraining  void   ^ax, 
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Burnes  i-.  Atchison,  2  Kan.  4;>4,  1864. 
Compare  Leavenworth  v.  Norton,  1  lb. 
A']'l;  Spencer  y.  School  District,  15  Kan. 
259,1875.  The  AVit'  I'ort  view,  although 
at  first  adopted  in  Minnesota  (Conklin  v. 
Fellmore  Co.,  13  Minn.  454;  Dawson  v. 
Insurance  Co.,  15  Minn.  13G),  was  after- 
wards rejected,  and  a  tax-payer  held  to 
have  the  right,  in  the  absence  of  an 
adequate  remedy  at  law,  to  enjoin  the 
illegal  creation  of  a  debt  which  will  in- 
crease his  share  of  taxation.  Ilodgman 
V.  Cliicago,  etc.  Railway  Co.,  20  Minn.  48, 
1873. 

The  subject  is  discussed  by  Mr.  Justice 
Campbell,  in  Ragg  v.  Detroit,  5  Mich.  3.36, 
346,  and  in  Chaffee  r.  Granger,  6  Mich. 
51;  Williams  v.  Detroit,  5  Mich.  560; 
Miller  v.  Grundy,  13  Mich.  540;  Kelly  v. 
Chicago,  62  111.  279.  See  and  compare 
Brown  v.  Manning,  6  Ohio,  298  ;  lb.  102  ; 
Denton  y.  Jackson,  2  Johns.  (N.  Y.)  Ch. 
320 ;  State  i-.  Commrs.,  5  Ohio  St.  407, 
502 ;  Culbertson  v.  Cincinnati,  16  Ohio, 
579.  A  taxable  inhabitant  has  no  legal 
right  to  intervene  in  a  pending  suit  and 
defend  the  action  prosecuted  against  the 
corporation.  Cornell  College  v.  Iowa 
County,  32  Iowa,  520,  187L 
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menaced  illegal  act,  or,  if  it  has  been  consummated,  to  have  re- 
lief against  it.  To  allow  the  taxable  inhabitant  to  maintain  a  bill 
for  an  injunction,  to  prevent  illegal  expenditures  or  appropria- 
tions of  money,  has  the  advantage  of  directness  and  simplicity, 
and,  notwithstanding  its  departure,  or  apparent  departure,  from 
technical  principles,  has  had  the  quite  general,  but  not  uniform, 
approval  of  the  courts  in  this  country  ;  and,  practically,  this 
course  has  not  had  the  effect  to  engender  a  multiplicity  of  similar 
suits  by  separate  parties,  but  a  few  persons  usually  unite  in  one  suit, 
which,  when  judicially  determined,  in  effect  settles  the  question 
in  controversy.  There  can  be  no  doubt  but  that  the  corpora- 
tion ma}',  in  its  own  name^  bring  suits,  in  proper  cases,  to  be  re- 
lieved against  illegal  or  fraudulent  acts  on  the  part  of  its  officers. 
Since,  however,  experience  has  shown  how  liable  these  corpo- 
rations are  to  be  betrayed  by  those  who  have  the  temporary 
management  of  their  concerns,  it  would  never  do  for  the  courts 
to  hold  that  relief  against  illegal  acts  could  b6  had  only  by 
an  authorized  suit  brought  by  and  in  the  name  of  the  corpo- 
ration. 

§  922.  (736  a)  Upon  a  survey  of  decisions  in  Great  Britain 
and  the  United  States,  while  they  discover  some  diversity  of 
opinion,  it  seems  to  us,  in  view  of  the  nature  of  municipal  powers, 
the  danger  of  abuse,  the  necessity  for  prompt  remedy  on  the  part 
of  those  most  interested  in  the  proper  administration  of  mu- 
nicipal affairs,  —  to  wit,  the  taxable  inhabitants,  —  that  the  fol- 
lowing conclusions  rest  upon  sound  reason,  and  have,  also,  the 
support  of  the  preponderance  of  judicial  authority. 

1.  The  proper  parties  may  resort  to  equity,  and  equity  will 
entertain  jurisdiction  of  their  suit  against  municipal  corporations 
and  their  officers  when  these  are  acting  ultra  vires,  or  assuming 
or  exercising  a  power  over  the  property  of  the  citizen,  or  over 
corporate  property  or  funds,  which  the  law  does  not  confer  upon 
them,  and  where  such  illegal  acts  affect  injuriously  the  property- 
owner  or  the  taxable  inhabitant.^     But  if  in  these  cases  the  prop- 

1  Baltimore  v.  Horn,  26  Md.  194,1866  ;  the  Supreme  Court  of  the  United  States, 

Baltimore  v.  Gill,  31  Md.  375,  395,  1869;  "are  not,  at  this  day,  open  to  serious  ques- 

HoUand's  Case,  11  Md.  186;  Baltimore  v.  tion."     Crompton   v.  Zabriskie,  101  U.  S. 

Porter,  18  Md.  284,  18G1 ;  Place  v.  Provi-  601,  609,  per  Field,  J. 

dence,  12  K.  1. 1,  citing  and  approving  text.  Tiie  views   of    the   text  accord  with 

The  doctrines  of  the  text  in  sections,  those  of  Lord  Cottenhnm  in  Frewin  v.  Lew- 

914,  915-918,  921,  922,  ia  the  opinion  of  is,  18  Eng.  Ch.  (4  Mylne  &  Craig,  249, 


§  022.] 


REMEDIES   TO   PREVENT   ILLEGAL   CORPORATE   ACTS. 


917 


erty-owners  or  the  taxable  inhabitants  can  have  full  and  adequate 
remedy  at  law,  equity  will  not  interfere,  but  leave  them  to  their 
legal  remed}'.^ 

2.  That,  in  the  absence  of  special  controlling  legislative  pro- 
vision, the  proper  public  officer  of  the  commonwealth,  which 
created  th^  corporation  and  prescribed  and  limited  its  powers, 
may,  in  his  own  name,  or  in  the  name  of  the  state,  on  beiialf  of 
residents  and  voters  of  the  municipality,  exercise  tlie  authority, 
in  proper  cases,  of  filing  an  information  or  bill  in  equity  to  pre- 
vent the  misuse  of  corporate  powers,  or  to  set  aside  or  correct 
illegal  corporate  acts. 

3.  That  the  existence  of  such  a  power  in  the  state,  or  its  proper 
public  law  officer,  is  not  inconsistent  with  the  right  of  any  taxa- 
ble inhabitant  to  bring  a  bill  to  prevent  the  corporate  authorities 
from  transcending  their  lawful  powers  where  the  effect  will  be 
to  impose  upon  him  an  unlawful  tax,  or  to  increase  his  burden  of 
taxation.  Much  more  clearly  may  this  be  done  when  tlie  right 
of  the  public  officer  of  the  state  to  interfere  is  not  admitted,  or 
does  not  exist ;  and  in  such  case,  it  would  seem  that  a  bill  might 
properly  be  brought  in  the  name  of  one  or  more  of  the  taxable 
inhabitants  for  themselves  and  all  others  similarly  situated,  and 
that  the  court  should  then  regard  it  in  the  nature  of  a  public  pro- 
ceeding to  test  the  validity  of  the  corporate  acts  sought  to  be 
impeached,  and  deal  with  and  control  it  accordingly. 


255)  249,  1838.  Speaking  of  tlie  princi- 
ples on  wliicli  equity  will  enjoin  public 
officers  and  bodies,  lie  sa^'s  :  "  So  long  as 
those  [public]  functionaries  strictly  con- 
fine themselves  within  the  exercise  of 
those  duties  wliich  are  confided  to  tliem 
by  law  this  [chancery]  court  will  not  in- 
terfere ...  to  see  whether  any  regula- 
tion tliey  make  is  good  or  bad;  but  if 
tiiey  are  departing  from  that  power 
which  tlie  law  has  vested  in  them,  if  they 
are  assuming  to  themselves  a  power  over 
property  wliich  the  law  does  not  give 
them,  this  court  no  longer  treats  them  as 
acting  under  the  authority  of  tiieir  com- 
mission, but  treats  them,  whetlier  they  be 
a  corporation  or  individuals,  merely  as 
persons  dealing  with  property  without 
legal  authority.  Wliiie  the  court  avoids 
interfering  with  wliat  they  do  wliile  keep- 
ing within  the  limits  of  their  jurisdiction, 


it  takes  care  to  confine  them  within  those 
limits  ;  if  they  go  beyond  the  line  of  their 
authority,  and  infringe  or  violate  the 
rights  of  others,  they  become,  like  all 
other  individuals,  amenable  to  the  juris- 
diction of  this  court  by  injunction." 
Similar  principles  are  asserted  and  ap- 
pHed  by  ^frAllistn•,  J.,  in  Slierlock  v. 
Winnetka,  59  III.  o89,  1871,  when  it  was 
held  that  equity,  at  the  instance  of  tax- 
able inhabitants,  would  restrain  and  re- 
lieve against  frnudulont  and  unauthorized 
acts  of  municipal  corporations  in  pur- 
chasing property  for  private  purposes, 
such  as  the  establishment  of  a  private 
school.  The  case  of  Frewin  v.  Lewis, 
supra,  and  the  above  observations  of  Lord 
Cottenham  approved.  Carter  r.  Chicago, 
67  III.  288,  1870. 

1  Ante,  sec.  90G,  and  cases  there  cited. 
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§  023.  (737)  Respecting  the  right  to  restrain  a  municijjal  cor- 
poration from  collecting  taxes,  the  courts,  in  cases  where  this  re- 
lief is  proper  to  be  granted,  have  generally  held  that  one  or  more 
tax-payers  may  bring  a  bill  for  this  purpose.  There  is,  however, 
some  want  of  harmony  in  the  decisions  as  to  what  will,  in  such 
cases,  justify  equitable  interference,  but  the  correct  view  doubt- 
less is  that  equity  ought  not,  except  for  the  clearest  reasons, 
to  interfere  with  the  speedy  and  ordinary  collection  of  municipal 
or  other  public  revenues.^  If  there  is  no  power  to  lev}-  the  tax  in 
question  under  any  circumstances,  or  if  it  be  assessed  upon  prop- 
erty not  subject  to  taxation,  and  the  remedy  at  law  is  not  ade- 
quate, a  plain  case  for  equitable  interposition  is  made  out.  But  if 
the  power  to  levy  the  tax  exist,  and  the  property  be  subject  to 
taxation,  mere  errors  and  irregularities  should,  according  to  the 
better  view,  be  corrected  on  certiorari  or  other  appropriate  pro- 
ceedings, or  their  effect  left  to  be  tested  at  law  ;  for  equity 
ought  not  to  interfere  with  the  collection  of  taxes,  unless  the 


1  The  right  of  tax-payers  to  unite  in 
a  bill  and  ask  for  an  injunction  to  restrain 
tiie  collection  of  an  unauthorized  tax  was 
expressly  ruled  in  Vanover  v.  Justices, 
etc.  27  Ga.  35i.  1859,  Lumpkin,  J.,  ob- 
serving :  "  We  approve  the  remedy  re- 
sorted to  in  this  case.  It  is  not  only 
more  complete  than  any  other,  but  the 
only  one,  in  our  judgment,  wliich  meets 
the  exigencies  of  the  ease."  See,  also, 
Bull  V.  Read,  13  Gratt.  (Va.)  78;  Nill  v. 
Jenkinson,  1")  Ind.  425;  Lewis  v.  Henley, 
2  Ih.  332  ;  Harward  v.  Levee  Co.,  51  III. 
130 :  Railroad  Company  v.  Blanchard, 
54  111.  210,  1870;  Fleming  v.  Mershon, 
37  Iowa,  413,  1873;  Barr  v.  Deniston,  19 
N.  H.  170,  180,  1848;  Frederick  v.  Au- 
gusta, 5  Ga.  561,  1848  ;  Baltimore  i\  Por- 
ter, 18  Md.  284,  1801  ;  King  v.  Wilson, 
1  Dillon  C.  C.  555,  1871;  Coulson 
V.  Portland,  Deady,  481,  1868,  where 
the  general  subject  is  well  considered. 
Amount  of  tax  necessary  to  give  federal 
cou7-t  jurisdiction.     If). 

In  Worth  v.  Fayetteville,  1  Winst. 
(N.  Car.)  Law  &  Eq.  R.  No.  2,  70,  1864. 
C.  J.  Pearson,  with  great  difficulty  as  to 
jurisdiction,  expressed  the  opinion  that 
equity  might  entertain  a  bill  to  test  the 
legality  of  a  tax  imposed  by  a  municipal 
corporation,  but  doubted  whether  such  a 


bill  will  lie  to  enjoin  the  collection  of 
state  and  county  taxes.  The  case  does 
not  show  that  the  illegal  tax  was  sought 
to  be  made  by  the  sale  of  real  estate,  or 
in  what  manner  the  tax  was  about  to  be 
enforced.  A  tax-payer,  on  behalf  of 
himself  and  all  other  tax-payers  of  the 
state,  may  file  a  bill  against  the  proper 
state  officers  and  parties  to  enjoin  the 
issue  of  state  bonds  under  an  unconstitu- 
tional statute.  Galloway  v.  Railroad  Com- 
pany, 63  North  Car.  147,  1869.  After 
the  doubt  intimated  in  Worth  v.  Tay- 
etteville,  supra,  the  legislature  enacted 
"  that  a  writ  of  injunction  is  allowable  in 
all  cases  against  tlie  collection  of  taxes 
illegally  imposed."  Brodnax  v.  Groom, 
64  North  Car.  244,  1870.  In  Indiana  it 
is  considered  that  "  the  assessment  of 
taxes  for  state  purposes  is  a  matter  of 
public  concern  in  which  all  the  citizens 
of  the  state  are  interested,  and  hence  any 
citizen  of  the  state  may  be  the  relator" 
in  proceedings  to  compel  officers  of  the 
revenue  law  to  see  that  its  provisions  are 
carried  out.  State  v.  Hamilton,  5  Ind. 
310,  1854,  per  Perkins,  J.;  Hamilton  v. 
State,  3  Ih.  452  ;  Douglass  v.  Harrison- 
ville,  9  W.  Va.  162  ;  Delphi  v.  Bowen,  61 
Ind.  31,  approving  text. 
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compliiinaut  makes  a  case  coming  within  some  acknowledged  head 
of  equity  jurisdiction,  such  as  the  prevention  of  a  multiplicity  of 
suits,  irreparable  injury,  or  where  a  cloud  will  be  thrown  upon 
his  title  to  real  estate.  Unless  he  can  make  such  a  case,  he  must 
bring  a  legal  action  or  pursue  a  legal  remedy.^ 


§  924.  (738)  Accordingly,  equity  will  not  restrain  even  an 
illegal  and  void  tax  assessment  where  it  is  sought  to  be  enforced 
against  personal  property  only.,  since  here  the  party  has  an  ade- 
quate remedy  at  law ;  nor  in  such  a  case  will  equity  interfere 
because  several  join  in  the  bill  asking  it.^  Where,  however,  the 
effect  of  the  sale  will  be  to  cast  a  cloud  upon  tiie  title  to  real 
estate,  equity,  in  many  of  the  states,  will,  for  this  reason  alone, 
interfere  to  prevent  it.     The  Court  of  Appeals  in  Maryland,  in 


1  Dows  V.  Cliicago,  11  Wall.  188,  1870; 
npproviiij^  Ileywooil  v.  Buffalo,  14  N.  Y. 
534,  18uG  ;  Bank  v.  Supervisors,  25  N.  Y. 
312  ;  Marsh  v.  Brooklyn  (closed  on  title), 
59  N.  Y.  280,  1874  ;  Ilatcli  u.  Buffalo,  38 
N.  Y.  276;  State  Railroad  Tax  Cases, 
92  U.  S.  575,  613,  1875;  Hannewinkle 
V.  Georgetown,  15  Wall.  548;  Douglass 
V.  Ilarrisonville,  9  W.  Va.  102 ;  Cook 
County  V.  Railroad  Company,  35  111. 
405.  These  cases  fully  support  the  doc- 
trine of  the  text,  which  is,  indeed,  ex- 
tracted from  them.  See,  also,  McLot  v. 
Davenport,  17  Iowa,  379,  18(54,  in  which 
the  remedies  of  the  tax-payer  are  fully 
pointed  out  by  Cole,  J.  Dodd  v.  Hart- 
ford, 25  Conn.  232;  Deaner.Todd,  22  iMo. 
91 ;  Lock  wood  v.  St.  Louis.  24  Mo.  20, 
1850  ;  Hughes  v.  Kline,  30  Ra.  St.  227  ; 
Livingston  v.  Wider,  53  III.  302,  1870; 
Green  i.-.  Mumford,  5  Rli.  Is.  472,  1858, 
where  the  rule  is  strictly  held,  that  to 
warrant  a  resort  to  equity,  the  remedy  at 
law  must  be  inadequate.  See  nnie,  sec.  611 
and  note;  sees.  661,  006,  020.  In  Mlrh- 
iijiin,  see  Merrill  r.  Humphrey,  24  Mich. 
170. 

When  equity  will  interfere  with  the  col- 
Ifction  of  taxes  is  fidhj  conxidered  in  the 
State  Railroad  Tax  Cases,  92  U.  S.  575, 
1875,  which  will  doubtless  lie  hereofler  re- 
garded as  a  leading  authority  on  the  sitlh- 
j'ect.  Mode  of  collectimj  taxes  and  assess- 
ments. Ante,  sec.  815  et  set].  Where  an 
assessment  luis  been  made  upon  land  in 
bulk,   the  depth    of  which   exceeds   the 


usual  depth  of  lots,  to  pay  for  the  im- 
provement of  a  street  upon  which  it 
abuts,  the  collection  of  such  assessment 
will  be  enjoined  at  the  suit  of  the  owner 
of  the  land,  without  prejudice  to  the 
right  of  the  corporation  to  collect  the 
amount  properly  chargeable  against  the 
frontage  of  the  land.  Griswold  v.  Pelton, 
34  Ohio  St.  482.  See  on  this  point  chap- 
ter on  Taxation,  ante. 

2  Dodd  V.  Hartford  (decided  by  two 
judges),  25  Conn.  232,  1850;  Sheldon  v. 
School  District,  lb.  224.  Same  point,  as  to 
personal  property.  Lockwood  v.  St.  Louis, 
24  Mo.  20,  1850";  Leslie  v.  St.  Louis,  47 
Mo.  474,  1871  ;  Milwaukee  Iron  Co.  v. 
Hubbard,  29  Wis.  51,  1872  ;  Chicago,  etc. 
Railroad  Co.  v.  Fort  Howard,  21  Wis.  44; 
Peck  V.  Fox  Lake,  28  Wis.  583,  1871 ; 
Coulson  V.  Portland,  Deady,  481,  com- 
menting on  Ewing  v.  St.  Louis,  5  Wall. 
413 ;  Dows  t?.  Chicago  (tax  on  bank 
stock),  11  Wall.  108,  1870  ;  ante,  sees.  810. 
906,  and  notes ;  Atlantic,  etc.  Railroad 
Co.  V.  Cleino,  2  Dillon  C.  C.  175.  1873. 
Youngblood  v.  Sexton,  32  Mich.  400, 
1875;  s.  c.  20  Am.  Rep.  05,  47,  where 
Cooley,  .J.,  refers  to  numerous  cases  to  the 
same  point.  Text  approved,  Delphi  v. 
Bowen,  61  Ind.  31.  Courts  will,  indeed, 
in  all  cases,  cautiously  interfere  with  the 
exercise  of  an  admitted  power.  Manifest 
abuse  must  be  shown.  Sheldon  i-.  School 
District,  25  Conn.  224  ;  ante,  sec.  94  and 
notes  ;  sees.  312,  352. 
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holding  that  where  a  city  corporation  was  seeking  to  enforce  a 
void  tax  or  at^sessment  by  a  sale  of  private  property,  the  owner 
might  enjoin  it,  speaking  through  Le  G-rand,  C.  J.,  said:  "We 
entertain  no  doubt  on  this  question.  The  idea  that  a  party  ought 
to  stand  by  and  see  his  jn-operty  illegally  exposed  to  public  sale, 
and  then  force  the  purchaser  to  bring  ejectment  to  gain  posses- 
sion or  to  tr}^  his  title,  seems  sustained  by  no  good  authority. 
Sueli  a  doctrine  would  not  only  encourage  circuity  of  action  and 
multiplicity  of  suits,  but  render  the  title  of  the  real  owner  com- 
paratively valueless  while  the  suits  at  law  should  be  pending. 
Equity  will  not  allow  a  title,  otherwise  clear,  to  be  clouded  by  a 
claim  which  cannot  be  enforced  in  law  or  equity."  ^  So  in  Wis- 
consin the  law  is  settled  that  equity  will  interfere  to  prevent  a 
cloud  upon  the  plaintiff's  title,  where  his  lands  are  threatened  to 
be  sold  on  a  void  tax  or  assessment.  But  where  the  defect  com- 
plained of  is  merely  formal,  not  impeaching  the  justice  of  the  tax 
or  assessment,  and  the  plaintiff  ought  to  pay  the  amount,  equity 
will  not  interfere,  but  leave  him  to  his  legal  remedies.^     The 


1  Holland  v.  Baltimore,  11  Md.  186, 
1857  ;  Baltimore  v.  Porter,  18  Md.  284, 
1861 ;  a»te,  sec.  77.  In  New  York,  the 
eomewliat  stricter  view  is  adopted,  that 
to  justify  equity  in  interfering  to  prevent 
a  cloud  being  cast  upon  the  title,  it  must 
be  a  proceeding  whose  invalidity  does  not 
appear  on  its  face,  but  requires  extrane- 
ous evidence  to  show  it.  Heywood  v. 
Buffalo,  14  N.  Y.  534,  1856;  cited  with 
approval,  Ewing  u.  St.  Louis,  5  Wall.  413, 
419.  1866  ;  ante,  sees.  611,  906;  High  on 
Injunc.  sees.  367,368. 

2  Mitchell  I'.  Milwaukee,  18  Wis.  92, 
97,  1864,  and  prior  cases  in  that  state 
there  cited.  See,  also,  Foote  v.  Milwau- 
kee, 18  Wis.  270;  My  rick  v.  Lacrosse,  17 
lb.  442 ;  Bond  v.  Kenosha,  17  Wis.  284, 
287,  where  Cole,  J.,  very  clearly  states  the 
effect  of  the  decisions ;  Howes  v.  Kacine, 
21  Wis.  514  ;  Dean  v.  Gleason,  16  Wis.l, 
18;  Barnes  v.  Beloit  (who  may  not  join 
in  bill),  19  Wis.  93,  1865,  qncere ;  Mills  v. 
Charleton,  29  Wis.  400;  s.  c.  9  Am.  Rep. 
578,  1872;  Ih.  51;  <inle,  sec.  777,  n. ;  Gil- 
more  r.  Fox  (city  necessary  party  to  bill 
to  enjoin  municipal  taxes),  10  Kan.  509, 
1872  ;  Stone  v.  Mobile,  57  Ala.  61,  approv- 
ing text. 

So  in  Iowa,  a  bill  for  an  injunction  to 


restrain  sale  of  real  estate  may  be  sus- 
tained if  tiie  proceedings  to  tax  it  are 
clearly  illegal.  Litchfield  ?;.  Polk  County, 
18  Iowa,  70 ;  Railroad  Co.  v.  Mt.  Pleasant, 
12  lb.  112. 

In  Indiana  it  is  held  that  where  the 
owner  of  real  estate  in  a  city  stands  by 
and  sees  a  street  improved  adjoining  his 
property,  on  a  contract  made  under  an 
order  of  the  common  council,  without  at- 
tempting by  injunction  to  prevent  such 
improvement,  he  cannot,  after  the  _  work 
is  completed,  or  nearly  completed,  refuse 
to  pay  for  it.  La  Fayette  v.  Fowler,  34 
Ind.  140.  Same  principle,  Sleeper  v.  Bul- 
len,  16  Kan.  300,  1870.  Extension  by  the 
city  to  the  contractor  of  the  time  to  com- 
plete the  improvement  is  no  ground  for 
an  injunction  to  stay  the  collection  of  the 
assessment.  lb.  So  where  an  owner  of 
property  sees  a  contractor  go  on  and  make 
a  street  improvement  adjoining  his  prop- 
erty, under  a  contract. with  the  city,  and 
makes  no  objection  while  the  work  is  be- 
ing done,  he  cannot,  after  the  work  is  com- 
pleted, and  accepted  by  the  city  as  having 
been  done  according  to  the  contract,  en- 
join the  collection  of  the  entire  assess- 
ments made  for  such  improvement,  on  the 
ground  that  the  materials  used  and  tho 
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same  view,  substantially,  is  also  taken  by  the  Supreme  Court  of 


work  clone  were  not  strictly  in  accord- 
ance with  tlie  contract ;  in  sucli  case,  a 
complaint  for  an  injunction  must  show  a 
tender,  by  the  property  owner  to  the  con- 
tractor, of  the  value  of  the  improvement. 
Evansville  v.  I'fisterer,  .'54  Ind.  3(5 ;  s.  c.  9 
Am.  Itep.  214.  When  the  inaction  of  the 
property  owners  is  a  ground  of  estoppel, 
and  the  principles  on  which  the  estoppel 
rests.  See  Schumni  v.  Seymour,  U  C.  E. 
Greene  (24  N.  J.  Eq.),  144;  Liebstein  v. 
Newark,  //).  (24  N.  J.  Eq.)  201  ;  Dusen- 
bury  y.  Newark.  10  //-.  (2oN.  .1.  Eq.)  205; 
Hyde  Park  i-.  Borden,  '.t4  111.  25 ;  New 
Haven  v.  Railroad  Co.,  38  Conn.  422,871 ; 
8.  c.  9  Am.  Hep.  309.  See  Herman  on 
Estoppel  for  additional  cases. 

Delay  of  complainant  as  affecting  hi« 
right  to  an  injunction  ;  and  the  writ  will 
be  refused  to  one  who  has  intentionally 
delayed  his  application  until  lie  has  se- 
cured an  ineciuitable  advantage  thereby. 
Traphagen  r.  Jersey  City,  29  N.  J.  Eq. 
(2  Stew.)  20(j,  1878.  See,  also,  as  to  ef- 
fect of  dehiii  in  equity,  until  the  improve- 
ment is  comjjleted.  Weber  v.  San  Fran- 
cisco, 1  Cal.  45 j.  Injunction  to  prevent 
debt  beyond  charter  limit  dissolved  on 
ground  of  laches,  the  rights  of  third  per- 
sons having  attached.  CoUings  v.  Cam- 
den. 12  C.  E.  Green,  (27  N.  J.  Eq.),  293  ; 
infra,  sec.  929,  note. 

In  Michigan  this  view  of  the  estoppel 
of  the  property  owner  is  taken.  In  Motz 
V.  Detroit,  18  Mich.  495,  it  was  licld  that 
petitioners  to  a  city  council  for  public  im- 
provements for  which  the  charter  makes 
provision  must  be  taken  to  ask  that  it 
may  be  done  under  the  charter,  and  if  it 
turned  out  to  be  invalid,  the  petitioners 
were  estopped  to  set  up  such  invalidity  as 
a  basis  for  equitable  relief  against  the  ac- 
tion which  they  had  requested.  But  in 
Steckert  v.  East  Saginaw,  22  Mich.  104, 
1870,  the  above  case  was  distinguished, 
and  such  petitioners  were  held  not  to  be 
estopped  to  object  that  the  proceedings 
upon  their  ])ctition  have  been  conducted 
contrary  to  law,  and  unless  it  may  be  in 
the  case  where  they  had  actual  knowledge 
of  the  illegality  of  the  procee<ling  before 
the  expenditure  was  made,  they  will  be 
in  time  to  object  when  proceedings  are 
commenced  to  deprive  them  of  their 
rights. 


In  Kansas  it  is  decided  tliat  courts  of 
equity  will  not  interfere  to  restrain  by 
injunction  the  collection  of  taxes,  when 
the  property  is  subject  to  ta.xation,  the 
tax  legal,  and  the  valuation  not  exces- 
sive, simply  because  of  irregularities  in 
the  assessment.  Amriiie  v.  K.  1'.  K.  H. 
Co.,  7  Kan.  178,  1871.  Must  tender  what 
is  equitably  due.  Morri-son  v.  Hershire, 
32  Iowa,  271,  1871 ;  State  Railroad  Tax 
Cases,  92  U.  S.  575,  1875.  See,  also. 
Sleeper  v.  BuUen,  6  Kan.  300,  1870;  Gulf 
Railroad  Co.  v.  Morris,  7  Kan.  210,  1871; 
Merrill  v.  Humphrey,  24  Mich.  170. 

In  the  State  v.  McLaughlin,  15  Kan. 
228,  1875,  it  was  held  that  an  injunction 
bill  in  the  name  of  the  state,  on  the  rela- 
tion of  the  attorney-general,  would  not 
lie  to  restrain  the  collection  of  taxes 
levied  by  a  school  district  to  pay  void 
bonds  theretofore  issued ;  and  the  de- 
cision was  upon  the  ground  that  the  state, 
as  such,  had  no  interest  in  the  subject 
matter,  and  that  each  tax-payer  could 
protect  himself,  or  all  could  unite,  to 
prevent  a  multiplicity  of  suits,  in  a  single 
bill  to  restrain  the  collection  of  the  illegal 
tax.  The  reasoning  of  the  court  seems 
to  distinguish  such  a  case  from  one  to 
restrain  public  corporations  from  commit- 
ting threatened  acts  in  violation  of  their 
duty  and  the  law. 

In  a  bill  to  enjoin  the  collection  of 
taxes  it  is  not  sufficient  to  aver  readiness 
to  pay,  but  the  taxes  which  are  conceded 
to  be  due,  or  which  the  court  can  see 
ought  to  be  paid,  must  be  paid  or  tendered 
without  demanding  a  receipt  in  full  be- 
fore an  injunction  will  be  awarded.  State 
Railroad  Tax  Cases,  92  U.  S.  575,  1875. 

In  Massachusetts,  both  with  respect  to 
general  taxes,  and  local  assessments  il- 
legally levied  upon  land,  it  is  held  that 
equity  will  not  restrain  a  city  corporation 
from  selling  the  land  therefor,  and  the 
ground  upon  which  the  court  bases  the 
doctrine  is  that  if  the  land-owner  should 
pay  the  tax  or  assessment  to  save  his 
land  from  a  sale  under  tlie  form  of  legal 
process  he  would  be  entitled  to  recover  it 
back  as  money  wrongfully  received  by 
the  corporation,  and  hence  he  has,  in  the 
view  of  the  court,  a  complete  and  ade- 
quate remedy  at  law.  Loud  v.  Charles- 
town,  99  Mass.  208;  Arnold  v.  Cambridge, 
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Missouri.^  It  may  now  be  regarded  as  settled  in  this  state,  how- 
ever conflicting  the  decisions  here  and  elsewhere  have  been,  that, 
to  prevent  illegal  action  on  the  part  of  municipalities,  tending  to 
an  increased  taxation  on  their  constituents,  the  state,  through  its 
appropriate  officer,  the  attorney-general  or  circuit-attorney,  or 
any  tax-payer  of  the  municipality,  may  institute  a  proceeding 
for  an  injunction.^ 


Remedy  ly  Certiorari. 

§  925.  (739)  It  is  well  settled  in  England  that  courts  of  supe- 
rior and  general  jurisdiction  will  examine  on  certiorari  the  pro- 
ceedings of  inferior  or  special  jurisdictions  or  officers.  Thus, 
certiorari  lies  to  the  censors  of  the  college  of  physicians,^  to  com- 
missioners of  sewers,'*  and  to  justices  of  the  peace.^     Such  a 


106  Mass.  352,  1871 ;  Whiting  v.  Boston, 
lOGMass.  89,  1870;  Hunnewelly.  Boston, 
lb.  350,  and  cases  there  cited. 

The  act  of  the  Illinois  legislature  of 
April  16,  1869,  by  which  taxes  to  pay 
railroad  aid  bo»ds,  registered  in  the  office 
of  the  auditor  of  public  accounts,  are  to 
be  levied  and  collected  by  certain  state 
officers  instead  of  local  or  municipal  offi- 
cers, does  not  infringe  the  constitution  of 
the  state  ;  but  if  bonds  are  unlawfully 
registered  the  courts  will  enjoin  proceed- 
ings to  collect  taxes  to  pay  them.  Dun- 
novan  v.  Green,  57  111.  63. 

For  a  very  full  collection  of  the  cases 
upon  the  subject  of  injunctions  against 
taxes,  see  High  on  Injunctions,  ch.  vii. 

1  Leslie  v.  St.  Louis,  47  Mo.  474,  479, 
1871.  In  this  case  a  bill  was  filed  for  an 
injunction  to  restrain  the  city  from  selling 
the  complainant's  real  estate  for  an  as- 
sessment for  benefits.  The  assessment 
was  held  void  because  no  effort  had  been 
made  by  the  city  to  agree  with  the  owner. 
Ante,  sec.  605.  Treating  of  tiie  question 
whether  there  is  a  remedy  in  equity, 
Wagner,  J.,  says :  "  Courts  of  equity 
never  allow  relief  by  injunction  to  pre- 
vent tlie  sale  of  personal  property,  but 
where  real  property  is  about  to  he  sold  by 
a  municipal  corporation  for  the  payment 
of  [illegal]  taxes  or  assessments,  equity 
will  interpose.  The  distinction  lies  in  the 
fact  that  in  the  one  case  a  full  and  com- 
plete remedy  is  furnished  at  law,  while 


in  the  other  a  cloud  is  about  to  be  cast 
over  a  land  title  and  the  court  interferes 
to  prevent  it.  Lockwood  v.  St.  Louis,  24 
Mo.  20 ;  Fowler  v.  St.  Joseph,  37  Mo. 
228."  But  the  same  court  in  Anderson  v. 
St.  Louis,  47  Mo.  479,  1871,  held  that 
equity  would  not  enjoin  the  city  from 
taking  possession  of  the  plaintiflf's  real 
estate  under  a  void  condemnation,  wliere 
it  did  not  appear  that  by  trespass,  eject- 
ment, or  certiorari,  there  was  a  complete 
remedy  at  law  ;  the  case  of  Ewing  i;.  St. 
Louis,  5  "Wall.  413  (ante,  sec.  611),  was 
approved.  Text  approved.  St.  Louis  v. 
Schnuckelburg,  7  Mo.  App.  530,  1878. 
Missouri  decisions.  See  further,  supra, 
sec.  919,  note. 

-  State  V.  Saline  County  Court,  51  Mo. 
350 ;  Newmeyer  v.  M.  &  M.  R.  Co.,  52 
Mo.  81.  N^apton,  J.,  in  Matthis  v.  The 
Town  of  Camden,  62  Mo.  504,  1876. 

In  Illinois  the  courts  will  not  interfere 
in  the  honest  exercise  of  the  discretion 
vested  in  municipal  autiiorities  in  levying 
a  tax  to  meet  expenses  of  collection,  and 
deficiencies  likel}'  to  occur  over  and  above 
the  sum  actually  required  to  pay  debts, 
etc.     Hyde  Park  v.  Ingalls,  87  111.  11. 

3  Groenvolt  v.  Burwell,  1  Ld.  Raym. 
454,  469,  and  cases  there  cited ;  1  Salk. 
144. 

4  lb. 

5  Rex  V.  Inhabitants  (Caerdiffe  Bridge 
Case),  1  Ld.  Raym.  580. 
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superiutending  power  to  restrain  and  correct  the  irregularities 
and  mistakes  of  inferior  officers  and  jurisdictions  is  both  necessary 
and  salutary.  If  the  proceedings  are  in  a  common-law  court  of 
record,  a  writ  of  error  is  the  proper  remedy  to  correct  or  vacate 
them  if  erroneous ;  otherwise,  the  remedy  is  by  certiorari}  So, 
in  this  country^  the  rule  has  been  very  generally  adopted  by  the 
courts,  where  a  new  jurisdiction  is  created  by  statute,  and  the 
inferior  court,  board,  tribunal,  or  officer  exercising  it  proceeds  in 
a  summary  manner,  or  in  a  course  different  from  the  common  law, 
that  the  circuit  or  district  court  of  the  state,  or  other  tribunal 
exercising  general  original  common-law  jurisdiction,  has,  in  the 
absence  of  a  specific  remedy  being  given,  an  inherent  authority 
to  revise  the  proceedings  of  such  inferior  jurisdiction  by  certiorari; 
and  in  such  cases  a  writ  of  error  is  not,  without  the  aid  of  statute, 
the  proper  remedy  to  effect  the  removal  of  the  proceedings  to  the 
revisory  tribunal.'-^ 

§  92G.  (740)  The  unquestionable  weight  of  authority  in  this 
country  is,  if  an  appeal  be  not  given  or  some  specific  mode  of 
review  provided,  that  the  superior  common-law  courts  will,  on 
certiorari,  examine  the  2>foceedings  of  municipal  corporations^  even 
although  there  be  no  statute  giving  this  remedy ;  and  if  it  be 
found  that  they  have  exceeded  their  chartered  powers,  or  have 
not  pursued  those  powers,  or  have  not  conformed  to  the  require- 
ments of  the  charter  or  law  under  which  they  have  undertaken 
to  act,  such  proceedings  will  be  reversed  or  annulled.  An  ag- 
grieved party  is,  in  such  case,  entitled  to  a  certiorari  ex  debito 
justitifc.^ 

1  Parks  V.  Boston,  8  Pick.  218,  226,  Y.)  49;  Street  v.  Francis,  3  Ohio,  277; 

1829;  Lawson  v.  Coninirs.  etc.,  2  Caines  State  i-.  Bill,  13  Ire.  Law  (North  Car.), 

(N.  Y.),  182;    Wood  v.  Peake,  8  Johns  378,  1852;  ReilfieUl  on  Raihv.,  ch.  xxvi. 

(N.  Y.)  54;  Wildy  v.  Washburn,  10  Johns.  When  remedy  is  by  certiorari,  and  when 

(N.  Y.)  49.  b}'  bill  in  equity,  and  when  not,  in  Mns- 

^  Ante,  sees.  440,  611 ;  Intendant,  etc.  snchusetls,   see    Wiiitin;?    r.   Boston,    106 

V.  Chandler,  6  Ala.  809,  1844;  Tarlton,  m  Mass.   89,    1870;    Jones    v.   Boston,    104 

re,  2  Ala.  35,  1841 ;  Negus,  in  re,  10  Wend.  Mass.  461 ;  ante,  sec.  924,  note  ;  Miller  u. 

(N.  Y.)  ;}4,  39,  1832;  Kuhinian  (•.  Com-  Trustees,  88  111.  26,  citing  and  approving 

monwealth,  5  Binn.  (Pa.)  26,  1812;  Sav-  text. 

age  I'.  Gulliver,  4  Mass.  178;  Common-  3  gtate  v.   Bill,   13  Ire.   (North  Car.) 

wealth   V.   Ellis,    11    II).   465;    Edgar   v.  Law,  373,1852;  Intendant  v.  Chandler, 

Dodge,  lb.  670  ;  Ball  r.  Brigham,  5  Mass.  6  Ala.  899,  1844 ;  Carroll  v.  Mayor,  etc., 

406  ;  Bob,  in  re  (a  slave),  r.  State,  2  Yerg.  12  Ala.  173;  Jackson  r.  People,  9  Mich. 

(Tenn.)  173, 1826  ;  Lawson  v.  Scott,  1  Jl>.  Ill,  1860,  cited  ante,  sec.  440,  note;  State 

92;  Wildy  v.  Washburn,  16  Johns.  (N.  v.  Stewart,  5  Strob.  (South  Car.)  Law, 
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Thus,  if  no  appeal  or  other  mode  of  review  be  given,  and  if 
there  be  no  statute  to  the  contrary,  the  legality  of  convictions  in 
municipal  courts  will  be  revised  on  certiorari}  So,  under  the 
same  circumstances  and  in  the  same  way,  the  proceedings  of 
municipal  corporations  in  opening  streets,"^  in  making  local  assess- 


20;  State  v.  Swift,  1  Hill  (South  Car.), 
3G0;  D wight  v.  Springfield,  i  Gray 
(Mass.),  107,  1855;  Parks  v.  Boston,  8 
Pick.  (Mass.)  218,  1829;  Fay,  Petitioner, 
15  Pick.  (Mass.)  243,  1834;  Cunningiiara 
V.  Squires,  2  West  Va.  422,  18G8  ;  Taylor 
V.  Americus,  39  Ga.  59,  1809 ;  Mayor  v. 
Shaw,  1(5  Ga.  172,  1854;  Shaw  v.  Mayor, 
19  Ga.  4G8;  Burns  v.  La  Grange,  17  Tex. 
415,  1850 ;  Buckner,  in  re,  4  Eng.  (9  Ark.) 
73,  148;  Camden  v.  Mulford,  2  Dutch. 
(N.  J.)  49;  Carron  v.  Martin,  lb  594, 
1857 ;  Morris  Canal  Co.  v.  Jersey  City,  1 
Beas.  (N.  J.)  252 ;  Holmes  v.  Jersey  City, 
76.299;  State  v.  Kewark,  1  Dutch.  (N. 
J.)  390,  185(5 ;  State  v.  Hudson,  32  N.  J. 
L.  365;  Swan  v.  Cumberland,  8  Gill 
(Md.)  150,  1849;  Dorchester  v.  Went- 
worth,  11  Post.  (31  ^.  H.)  451  ;  Railroad 
Co.  V.  Whipple,  22  111.  105;  Ewing  v.  St. 
Louis,  5  Wall.  413,  1866 ;  Kip  v.  Pater- 
son,  2  Dutch.  (N.  J.)  298;  State  v.  Zeig- 
ler,  3  Vroom  (32  N.  J.  L.),  262;  Holberg 
V.  Macon,  55  Miss.  112,  citing  and  approv- 
ing text.  Miller  v.  Trustees,  etc.,  88  111. 
26;  Doolittle  v.  Railroad  Co.,  14  111.  381 ; 
Com.  V.  Supervisors,  27  111.  140 ;  Com.  v. 
Harper,  38  111.  103 ;  mite,  sees.  440,  611, 
804 ;  Tierney  v.  Dodge,  9  Minn.  160 ; 
State  V.  Dowling,  50  Mo.  134,  1872 ;  St. 
Paul  V.  Marvin,  16  Minn.  102,  1870  ;  ante, 
sec.  550,  note. 

A  certiorari  will  not  be  granted  where 
the  object  thereof  can  be  attained  in  an 
appeal  pending,  —  as  here,  from  the  deci- 
sion of  county  commissioners,  locating  or 
discontinuing  a  way,  to  quash  tlie  recoi'd. 
Hodgdon  v.  Lincoln  County  Commrs.,  68 
Me.  226. 

1  Taylor  v.  Americus,  39  Ga.  59, 
1860  ;  Intcndant  v.  Chandler,  6  Ala.  899, 
1844;  Jackson  v.  People,  9  Mich.  Ill, 
1860 ;  ante,  sec.  440,  and  note,  and  re- 
marks of  Mr.  Justice  Campldl. 

'  Tarlton,  in  re,  2  Ala.  35;  Dwight  v. 
Springfield,  4  Gray  (^Lass.),  107  ;  Carron 
V.  Martin,  2  Dutch.  (N.  J.)  594,  1857; 
Dorchester  v.  Wentworth,  11  Post.  (31  N. 
H.)  451 ;  Parks  v.  Boston,  8  Pick.  (Mass.) 


218,  225;  Ewing  v.  St  Louis,  5  Wall. 
413,  1866,  cited  ante,  sec.  611,  note;  St. 
Charles  v.  Rogers,  49  Mo.  530,  1872. 

It  seems  to  be  the  settled  view  in  New 
York  that  without  a  statutory  enlarge- 
ment of  the  functions  of  the  writ  of  cer- 
tiorari, it  will  be  denied,  or  if  granted  it 
will  be  quashed  when  it  is  sought  for  the 
purpose  of  reviewing  the  official  or  corpo- 
rate proceedings  of  a  common  council 
when  they  are  of  a  legislative,  executive, 
or  ministerial  character ;  as,  for  example, 
the  regularity  of  proceedings  by  ordi- 
nances or  resolutions  under  the  right  of 
eminent  domain  to  open  streets,  squares, 
etc.,  and  for  constructing  sewers  in 
streets,  and  the  like  improvements,  in- 
cluding assessments  therefor ;  and  the 
regularity  of  proceeduigs  voting  taxes, 
appointing  officers,  making  by-laws,  etc., 
etc.  People  v.  Mayor,  etc.,  2  Hill  (N. 
Y.),  9,  1841.  In  matter  of  Mount  Morris 
Square,  lb.  14,  questioning  Parks  v.  Bos- 
ton, supra,  which  holds  that  proceedings 
to  open  streets  may  be  reviewed  on  cer- 
tiorari, and  also  doubting  Le  Roy  v. 
Mayor,  etc.,  20  Johns.  (N.  Y.)  430,  and ' 
Baldwin  v.  Calkins,  10  Wend.  (N.  Y.) 
166,  so  far  as  the  latter  asserts  that  the 
princijile  of  assessment  may  be  reviewed  by 
certiorari.  It  is  admitted,  however  (2 
Hill,  24),  that  the  writ  will  lie  to  the  local 
courts  or  corporate  officers  exercising  ju- 
dicial functions.  See,  further,  as  to 
remedy  by  certiorari.  People  v.  Super- 
visors, 15  Wend.  (N.  Y.)  198;  Same  v. 
Same,  1  Hill  (N.Y.),195;  23  Wend.  (N. 
Y.)277;  Stoneu.  Mayor,  25  Wend.  (N.Y.) 
1.57,  107,  per  Paif/e,  Senator  ;  Ih.  693.  The 
doctrine  of  the  Netv  York  cases  denying 
that  the  proceedings  of  municipal  corpo- 
rations in  opening  streets,  making  assess- 
ments, etc.,  can  be  reviewed  on  certiorari, 
followed  in  Dixon  v.  Cincinnati,  14  Ohio, 
240,  1846,  but  the  weight  of  authority  is 
otherwise.  See  cliapter  on  Eminent  Do- 
main, ante,  sec.  611. 

The   later  NewYorh  cases   have  set- 
tled the  law  in  that  state  to  the  effect  that 
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merits,  or  levyiwj  taxes,^  in  contested  election  casex,'^  and  the  like, 
will  be  examined  and  reviewed,  to  ascertain  whether  they  are 
legal  and  regular  •  and,  if  not  so,  they  will  be  quashed. 

§  927.  (741)  At  common  law  certiorari  only  lies  to  inferior 
courts  and  officers  exercising  judicial  powers ;  not  only  so,  but 
the  act  to  be  reviewed  must  be  judicial  in  its  natuie,  and  not 
merely  ministerial.^  But  the  doctrine  that  certiorari  lies  only  to 
examine  the  validity  of  such  ordinances  and  acts  of  a  municipal 


upon  a  cotnnion  law  certiorari  "the  iluty 
of  tlie  court  is  not  liiniteil  to  the  inquiry 
whetlicr  the  lower  tribunal  had  jurisdic- 
tion over  the  parties  and  the  subject 
matter;  but  it  is  the  duty  of  the  .court,  in 
addition  thereto,  to  examine  the  evidence, 
and  determine  whether  there  was  any 
competent  proof  of  the  facts  necessary  to 
authorize  the  adjudication  made,  and 
wliether,  in  makinj;  it,  any  rule  of  law  af- 
fecting the  rijihts  of  the  parties  has  been 
violated."  Per  Grovcr,  J.,  People  v. 
Smitli,  45  N.  Y.  772,  1871.  See  previous 
cases  cited  and  reviewed  by  Woodruff, 
J.,  People  V.  Police  Board,  39  N.  Y.  506, 
18G8.  Where  assessors  for  a  local  im- 
provement adopt  the  correct  legal  rule, 
i.  e.,  —  that  all  property  benefited  must  be 
assessed,  —  an  error  in  determining  what 
property  is  in  fact  benefited  must  be  re- 
viewed and  corrected  by  certiorari,  not  by 
suit.  Kennedy  v.  Troy,  77  N.  Y.  493 ; 
Le  Hoy  v.  Mayor,  20  Jo'hns.  (X.  Y.)  430; 
People  V.  Board,  39  N.  Y.  81;  People  v. 
Board  of  Police,  39  N.  Y.  506  ;  People 
V.  llillhouse,  1  Lans.  (N.  Y.)  87;  West  & 
Co.  V.  Nolan,  48  N.  Y.  513 ;  Iley  wood  v. 
Buffalo,  14  N.  Y.  541. 

1  State  V.  Newark,  1  Dutch.  (N.  J.) 
399,  1856;  Swann  v.  Cumberland,  8  Gill 
(Md.),  150,  1849;  Buckner,  in  re,  4  Eng. 
(9  Ark.)  7.3,  1848;  Carroll  i;.  Mayor,  etc. 
12  Ala.  173 ;  Milwaukee  Iron  Co.  i'. 
Schubel.  29  Wis.  444,  1872,  wliere  the 
authorities  are  very  fully  considered  by 
Cole,  J.  See,  also,  People  v.  Ogdensburg, 
48  N.  Y.  390,  1872,  holding  that  the  ac- 
tion of  the  assessors  in  putting  upon  and 
refusing  to  strike  from  the  roll  non-tax- 
able property  can  be  reviewed  on  certi- 
orari.    Ante.  sec.  804  and  note  4. 

Certiorari  lies  at  common  law  to  remove 
a  tax  assessment,  but  as  the  allowance  of 


the  writ  is  discretionary,  it  is  generally 
refused  on  grounds  of  public  policy  and 
convenience.  Per  BeardslHj ,  J.,  Weaver 
V.  Devendorf,  3  Denio  (N.'y.),  117-119; 
15  Wend.  (N.  Y.)  198;  1  Hill  (N.  Y.)  195; 
2  Mill  ( N.  Y. )  9, 1 1  ;  Ih.  14-21.  But  it  ought, 
we  think,  to  be  freely  allowed  whenever 
necessary  to  protect  the  citizen  in  his  legal 
rights.  Effect  of  not  resorting  to  certiorari 
on  the  right  to  an  injunction  against  as- 
sessments for  local  improvements.  Ot- 
tawa V.  Railroad  Company,  25  111.  43, 
1860;  Ewing  v.  St.  Louis,  5  Wall.  413; 
ante,  sec.  550,  n. 

2  Cunningham  v.  Squires,  2  West  Va. 
422,  1868.  Further,  as  to  power  to  re- 
view on  certiorari  the  regularity  of  the 
proceedings  of  inferior  tribunals  in  cases  of 
contisted  elections.  Gibbons  v.  Sheppard, 
65  Pa.  St.  20,  1870;  s.  c.  Brightley's 
Election  Cases,  538 ;  ante,  ch.  ix.  on  Mu- 
nicipal Elections,  also  sees.  440,  891. 

8  Bacon's  Abr.  Certiorari,  B. ;  People 
etc  V.  Mayor,  etc.  of  New  York,  2  Hill 
(N.  Y.),  9;  11  lb.  21,  1841.  Street  and 
assessment  cases.  People  v.  Covert,  1 
Hill  (N.  Y.),  674. 

Thus  a  tax-payer  may  apply  for  certi- 
orari to  annul  an  order  or  resolution  made 
in  excess  of  tlie  jurisdiction  of  the  board, 
when  exercising  judicial  functions.  In 
California  the  county  board  has  no  power 
to  contract  for  any  county  printing  witli- 
out  ten  days'  public  notice  that  such  con- 
tract will  be  let  to  the  lowest  bidder. 
Maxwell  r.  Stanislaus  Co.,  53  Cal.  389.  In 
Fonda  v.  Canal  Appraisers,  1  Wend. 
(N.Y.)  288,  a  certiorari  was  granted  where 
the  damages  of  a  party  were  appraised 
without  notice,  and  without  giving  him 
an  opportunity  to  be  heard  or  to  produce 
testimony. 
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corporation  as  are  of  a  judicial  character,  and  not  such  as  are 
leoishitive  or  ministerial  in  their  nature,  is  not  adopted  in  New 
Jersey^  but  in  that  state  this  writ  has  h)ng  been  used  to  test  the 
vaUdity  of  the  acts  and  ordinances  of  such  corporations,  whatever 
their  nature,  Avhether  legishitive,  ministerial,  or  judicial,  and  is 
considered  ordinarily  to  be  the  appropriate  remedy ;  but  equity 
will  also,  in  proper  cases,  entertain  jurisdiction. ^  And  in  other 
states  the  powers  with  which  the  municipal  authorities  are  clothed, 
to  be  exercised  whenever  in  their  opinion  the  convenience  or  wel- 
fare of  the  inhabitants  requires  it,  are  considered  to  he  judicial^ 
and  hence  certiorari  lies  to  remove  proceedings  thereunder  to  the 
proper  court  for  examination ;  but  if  the  local  authorities  have 
decided  that  the  public  convenience  or  welfare  requires  the  exer- 
cise of  the  power,  as,  for  example,  the  establishment  or  improve- 
ment of  a  street,  the  decision  of  such  a  question  cannot  be  judicially 
revised  on  certiorari?  This  is  so  for  the  reason  that  questions  of 
this  character  are  not  judicially  reviewable,^  and  for  the  further 
reason  that  certiorari^  unless  otherwise  provided  by  statute,  only 
lies  to  correct  eii'ors  of  law  in  inferior  jurisdictions.  Where  an 
appeal  is  allowed,  it,  in  general,  takes  up  the  cause  or  proceeding 
for  determination  de  novo,  unless  otherwise  ordered  by  statute  ; 
but  certiorari  is  not  a  substitute  for  an  appeal,  and  is  not  designed 
to  correct  errors  of  fact.* 

§  928.  (742)  Although  there  is  some  contrariety  of  opinion  as 
to  just  what  the  writ  removes,  and  as  to  whether  the  evidence, 
if  certified,  can  be  considered  at  all,  the  more  hberal  and  better 

1  Caniflen  v.  Mulford,  2  Dutch.  (N.  J.)  gia,  certiorari  was   held  to  lie  to  a  city 

40,  1850;  Carron  v.  Martin,  lb.  594,  1857;  council  that  accused,  tried,  and  dismissed 

Morris  Canal  Company  i-.  Jersey  City,  1  a  city  officer  for  alleged  official  neglect, 

Beasley    (N.   J.),  252;  Holmes  i'.  Jersey  the  constitution  providing  tiiat  the  supe- 

City,  lb.  299.     Further,  as  to  office  of  the  rior  courts  "  shall  have  power  to  correct 

writ.     State     v.    Hudson,     32    N.   J.    L.  errors  in  inferior  judicatories  by  a  writ 

365;  State    v.  Donahay,     1    Vroom     (30  of  certiorari,"  the  council,  in  trying  and 

N.  J.  L.),  404;  Jersey   City  v.  State,  lb.  dismissing  their  officer,  being  regarded  as 

521  ;  State  v.  Water  Commissioners,  lb.  a  judicatory.      Mayor,  etc.  v.   Shaw,  16 

247  ;    sHjira,   sec.   90G   and   note.     What  Ga.  172,  1854.     See  Shaw  v.  Mayor,  etc., 

acts  are  judicial,  and  what  ministerial,  in  19  lb.  408. 

their  nature.     Camden  v.  Mulford,  supra.  ^  Ante,  sees.  94,  908. 

2  Dwight»j.  Springfield,  4  Gray  (Mass.),  *  State  v.  Bill,  13  Ire.   (North  Car.) 

107,1855;  Parks !;.  Boston,  8  Pick.  (Mass.)  Law,    373;    State    v.    Stewart,    5   Strob. 

218,1829;  Stone w.  Boston, 2  Met.  (Mass.)  (Soutii  Car.)  29;  State  v.  Swift,  1  Hill 

220;  Fay,  Petitioner,  15  Pick.  (Mass.)  243,  (South  Car.),  360;  State  v.  Cockrell,  2 

1834;  Monterey  v.  Commissioners,  7  Cush.  Rich.  (South  Car.)  G;  post,  sec.  928. 
(Mass.)  394, 1B51;  ante,  sec.  94.     In  Geor- 
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view  is  th:it  the  revisory  court  may  not  only  hupiire  into  the  juris- 
diction of  the  inferior  tribunal,  hut  into  errors  of  law  ocourriiiy;  in 
the  course  of  the  proeeeding-s  and  affecting  llie  merits  of  the  case, 
and  may  also  examine  the  evidence  embodied  in  the  return,  "  not 
to  determine  whetlier  the  probabilities  preponderate  one  way  or 
tlic  other,  but  simply  to  determine  whether  the  evidence  is  such 
that  it  will  justify  the  finding  as  a  legitimate  inference  from  the 
I'.icts  proved,  whether  that  inference  would  or  would  not  have 
been  drawn  by  the  superior  tribunal."  ^ 


§  929.  (743)    From  inferior  ju 
error  exists  only  as  it  is  provided 

1  Jackson  v.  People,  9  Midi.  Ill, 
1800,  wliere  tlie  subject  is  fully  aud  ably 
examined  by  Mr.  Justice  CamjiUill,  and 
tlie  propositions  of  the  text  fortified  by 
the  authorities  cited.  In  Massucliusetls  it 
is  held  that  the  Superior  Court,  on  certio- 
rari, can  only  e.xaiuine  into  the  regularity 
and  legality  of  the  proceedings;  that  is, 
whether  the  inferior  jurisdiction  has  pur- 
sued the  powers  granted,  and  conformed 
to  the  requirements  of  the  law  under 
which  it  professes  to  act.  Ante,  sec.  440, 
note;  Parks  i-.  Boston,  8  Pick.  (Mass.) 
218;  Dwight  i-.  Springfield,  4  Gray, 
(Mass.),  107;  Fay,  Petitioner,  15  Pick. 
(Mass.)  2i:J. 

On  a  petition  to  quash  the  proceedings 
of  the  selectmen  of  a  town,  claiming  to 
act  under  Statutes  of  1873,  ch.  cc.xiv.  in 
making  certain  public  improvements,  and 
in  assessing  the  e.xi)Pnses  thereof  on  the 
estates  benefited,  it  was  recently  held  in 
Locke  V.  Lexington,  122  .Mass.  200,  1.  Tiiat 
a  writ  of  Cf^rliomri  lies  only  to  correct  the 
errors  and  restrain  the  excesses  of  juris- 
diction of  inferior  courts,  or  officers  act- 
ing judicially.  (K.  v.  Lediard,  Saver,  G; 
R.  I'.  Lloyd,  Cald.  309;  Constables  of 
Hipperholm,  in  re,  5  D.  &  L.  79,  81 ;  R  v. 
Hatfield  Peverel,  14  Q.  B.  298;  R.  i--.  Sal- 
ford,  18  Q.  B.  687;  Parks  r.  Boston,  8 
Pick.  (Mass.)  218;  Farmington  r.  County 
Cora.,  112  Mass.  200.)  2.  The  selectmen 
of  a  town  are  not  a  court,  and,  independ- 
ently of  the  Statutes  of  1873,  ch.  ccxiv., 
exercise  no  judicial  functions  which  could 
be  revieweil  by  writ  of  cerliorari.  (Young 
V.  Yarmouth.  9  Gray  (Mass.),  380.  390; 
Robbins   i".   Lexington,  8  Cush.   (Mass.) 


risdictions  an  appeal  or  writ  of 
by  law,  but  where  a  remedy  by 

292  ;  Hooper  v.  Bridgewater,  102  Mass. 
512.)  3.  Sec.  9  of  saiil  act,  providing  that 
"  this  act  shall  take  effect  at  a  legal  meet- 
ing called  for  the  purpose,"  the  meeting 
at  which  said  statute  was  accepted  by  the 
town,  having  been  held  on  the  second  day 
after  its  passage,  under  a  warrant  served 
on  the  inhabitants  some  days  before  its 
passage,  was  not  legally  called ;  the  stat- 
ute never  took  effect,  the  selectmen 
never  acquired  any  judicial  powers,  and 
the  petitioners  have  an  a|)propriate  rem- 
edy by  action.  (Ewing  v.  St.  Louis, 
5  Wall.  413,  418;  People  v.  Court,  i  Hill 
(N.  Y.),  674  ;  Daws,  in  re,  8  A.  &  E.  736; 
s.  c.  1  P.  &  1).  146). 

In  New  York  the  strict  view  seems  to 
prevail,  and  it  is  held  that  tlie  supervisory 
court  is  confined,  if  its  powers  are  not 
enlarged  by  the  statute,  to  an  examina- 
tion '•  to  see  whether  the  limited  (or  subor- 
dinate) jurisdictions  have  exceeded  their 
bounds,"  kept  within  the  limits  of  the 
jurisdiction.  The  case  cannot  be  re-tried 
tipon  the  evidence  or  its  merits.  •  The 
record  alone,  or  that  which  stands  for  it, 
is  regarded.  People,  etc.  v.  Mayor,  etc. 
of  New  York,  2  Hill  (N.  Y.),  9,  1841. 
Mount  Morris  Sq\inre, /«  re,  2  Hill  (N.  Y.), 
14;  1  Hill,  (N.Y.)  674;  Stone  r.  Mayor,  etc., 
25  \Vend.  (N.  Y. )  157, 1(37,  and  authorities 
cited  by  Paiqe,  senator ;  People  v.  Roches- 
ter, 2l"  Barb.  (N.  Y.)  656;  s.  p.  2  Hill 
(N.  Y.),  27,  and  cases  there  cited  ;  Rex  v. 
Merely,  2  Burr.  1040,  1012;  25  "Wend. 
(N.  Y.)  168,  and  authorities  there  cited; 
Mayor,  etc.,  in  re,  23  Wend.  (N.  Y.) 
277,  and  cases  cited  and  commented  on 
by  Cowtn,  J.,  6  Wend.  (N.  Y.)  505.     A 
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writ  of  error  or  by  appeal  is  given,  a  common-law  certiorari  cannot 
be  sustained.^  But  if  an  appeal  where  it  exists  is  improperly 
denied,  or  if  the  party  is  deprived  of  it  by  fraud  or  accident,  he 
may  have  his  whole  case  reviewed  by  certiorari,  both  as  to  mat- 
ters of  law  and  fact;  and  where  the  right  of  appeal  is  not  allowed 
or  does  not  exist,  the  aggrieved  party  is  still  entitled  to  have  his 
case  revised  by  a  superior  tribunal.^ 


Remedy  hy  Prohibition. 

§  930.  (744)  In  some  of  the  states  the  twit  of  i^^ohibition  is 
resorted  to  to  prevent  municipal  corporations  from  transcending 
the  bonds  of  their  jurisdiction  or  exercising  powers  not  conferred.^ 


more  liberal  view  obtains  in  Wisconsin. 
Milw.  Iron  Co.  v.  Schubel,  29  Wis.  444, 
1872. 

1  Duggen  V.  McGruder,  "Walk.  (Miss.) 
112;  Kundel  ;;.  Baltimore,  28  Md.  350, 
18(37;  Storm  v.  Odell,  2  Wend.  (N.  Y.) 
287  ;  State  i-.  Wakely,  2  Nott  &  McC. 
(S.  C.)  410;  Mount  Morris  Square,  in  re, 
2  Hill  (N.  Y.),  14,  27,  and  the  many  au- 
thorities cited  by  Cowen,  J. ;  and  it  was 
there  held  tiiat  the  right  of  opposing  in 
tiie  Supreme  Court  the  report  of  the  com- 
missioners of  estimate  and  assessment  in 
proceedings  to  open  and  widen  streets 
was  in  the  nature  of  a  remedy  by  appeal, 
and  therefore  certiorari  would  not  lie  to 
review  their  proceedings.  See,  also, 
People  V.  Covert,  1  Hill  (N.  Y.),  674  ;  ante, 
sees.  200,  440,  611.  So  clelai/  may  defeat 
right  to  a  artiorari.  Elmendorf  v.  Mayor, 
etc.,  25  Wend.  (N.  Y.)  603,  adopting  anal- 
ogy of  statute  relative  to  writs  of  error. 
Supra,  sec.  804,  note ;  sec.  924,  note.  Writ, 
how  directed.  Bogart  v.  Mayor,  etc.,  7  Cow. 
(N.  Y.)  1.58.  Practice  under  writ.  Mayor  j;. 
Shaw,  14  Ga.  162. 

2  State  V.  Bill,  13  Ire.  (Law)  North 
Car.  373,  1852.  As  to  right  and  man- 
ner of  appeals  by  nmnicipal  corporations, 
see,  generallj',  chapter  on  Municipal 
Courts,  ante,  sees.  432,  430,  440 ;  also, 
Pottsvillc  V.  Curry,  32  I'a.  St.  443;  Rob- 
inson V.  County,  0  Watts  &  S.  (Pa.)  16; 
Monaghan  v.  Philadelphia,  4  Casey  (28 
Pa.  St.),  207.  Sitpersededs  necessary  to 
stay  proceedings  to  open  street.  Dusseau 
V.  Municipality,  0  La.  An.  575. 

3  Mayo  V.  James,  12  Gratt.  (Va.)  17; 


Warwick  v.  Mayo,  15  Ih.  528 ;  Clayton  r. 
Heidelberg,  0  Sm.  &  Marsh.  (17  Miss.), 
623.  In  Arlcansas  the  writ  does  not  lie 
where  the  interior  court  has  jurisdiction 
of  the  subject  matter  on  a  suggestion  of 
erroneous  proceedings.  Blackburn,  (Vnv, 
5  Ark.  21.  The  reports  of  judicial  de- 
cisions in  South  Carolina  show  that  it  is 
the  constant  practice  in  that  state  to  re- 
strain by  prohibition,  not  only  inferior^^- 
dicial  tribunals,  but  also  municipal  cor- 
porations and  corporations  sub  modo,  from 
the  exercise  of  unwarranted  powers,  or 
the  imposition  of  penalties  beyond  their 
jurisdiction.  State  v.  Commrs.  of  Roads, 
1  Const.  R.  55,  1817,  where  the  subject  is 
fully  examined  ;  McKee  v.  Town  Coun- 
cil, Rice  Law,  24,  1838;  City  Council  v. 
Pinckney,  1  Const.  R.  42,  1812  ;  s.  c.  3 
Brev.  217  ;  Zylstra  v.  Charleston,  1  Bay 
(S.  C),  382.  If  an  appeal  is  given,  that 
course  is  the  proper  one  for  the  aggrieved 
party  to  pursue  if  he  wishes  a  trial  de 
novo,  and,  in  general,  he  is  entitled  to  a 
certiorari,  if  he  has  no  other  remedy,  in 
order  to  review  errors  of  law  committed 
by  the  inferior  jurisdiction.  State  v. 
Wakely,  2  Nott&  McCord  (So.  Car.),  410, 
1820;  State  v.  Cockrell,  2  Rich.  (So. 
Car.)  Law,  6,  per  Evans,  J. ;  McDonald  v. 
Elfe,  1  Nott  &  McCord  (S.  C),  501. 

A  writ  of  prohibition  will  not  lie  to  pre- 
vent the  execution  of  a  contract  for  a 
sidewalk.  The  remedy  is  by  injunction  ; 
a  writ  of  prohibition  only  lies  to  prevent 
making  the  contract.  Bluffton  v.  Silver, 
G3  Ind.  262. 
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A  manifest  difrcrence  between  the  writ  of  prohibition  and  the 
writ  of  injunction  is  this:  the  former  operates  upon  the  courts 
and  the  judge  or  officer  who  disregards  it  may  be  punislied ;  the 
hitter  operates  upon  the  jiarty  alone,  but  does  not  interfere  with 
the  court  itself.^  Where  prohibition  is  a  proper  remed}^  the 
writ  will  not  be  granted  unless  the  party  is  in  danger  of  being 
injured  by  a  suit  actualli/ depending/ ;  it  will  not  be  granted  be- 
cause such  a  suit  is  threatened.^ 

Remedy  hy  Indictment. 

§  931.  (745)  It  is  a  clear  principle  of  the  EngliaJi  law  that  all 
corporations,  municipal  as  well  as  private,  which  owe  duties  to 
the  public,  are  liable  to  indictment  for  malfeasance  as  well  as 
nonfeasance  in  respect  to  such  duties.  The  duty,  however,  must 
be  one  which  is  devolved  on  the  corporation  by  prescription  or 
by  statute  ;  —  it  must  be  a  duty  or  obligation  of  a  public  nature, 
and  one,  it  is  supposed  by  the  author,  mandatory  in  its  nature, 
and  not  discretionary.  This  method  of  redress  on  the  part  of 
the  public  against  municipal  corporations  is  most  frequently  re- 
sorted to  for  their  failure  to  maintain  and  repair  bridges  or  high- 
ways in  compliance  with  a  prescriptive  duty  or  statutory  com- 
mand ;  but  the  principle  is  general  in  its  character  within  the 
limits  above  indicated.^ 

§  932.  (746)  In  tliis  country  the  same  principles  have  been 
recognized,  and  corporations  are  generally  regarded  as  indictable 

1  Mealing  v.  Augusta,  Dudley  (Ga.),  Bac.  Abr.  20G,  title,  Prohibition:  7  Com. 
221,  1833.  Where  a  city  council  is  not  a  Dig.  13-3,  same  title;  Home  v.  Earl  Cam- 
coH)7,  but  is  exercising  the  powers  given  den,  2  II.  Bl.  533;  Gould  v.  Gapper,  5 
to  it  as  the  governing  body  of  the  corpor-  East,  345;  1  Saund.  13(1  and  notes;  Wil- 
ation,  it  is  not  such  a  tribunal  as  can,  in  liams,  in  re,  4  Pike  (4  Ark.),  537  and  note, 
the  opinion  of  the  Superior  Court  of  giving  forms  used  in  the  proceeding  ; 
(iior(]ia,  be  reached  by  prohibition.  Arnold  r.  Shields,  5  Dana  (Ky.l,  18;  Clay- 
Mealing  r.  Augusta,  Dudley,  221.  ton  V.  Heidelberg,  9    Sm.  &  Marsh   (17 

-  Mealing  v.  Augusta,  Dudley   (Ga),  Miss.),  023,  1848,  where  the  office  of  the 

221,  1833.  Te.xt  approved,  Bluffton  v.  Sii-  writ  is  discussed. 
ver,  63  Ind.  262.  ^  Mayor,  etc.  of  Lyme  v.  Henley,  3  B. 

Respecting  the   nature  of  the  writ  of  &  Ad.  77;  s.  c.  2  Clark  &  Fin.  331;  Call. 

prohibition  and  the  practice  under  it.     Mayo  Sewers,  116,  117;  Regina  r.  Railroad  Co., 

W.James,  12  Gratt.  (Va  )  17;  Ellison,  in  9  Q.  B.  315;  9  Ad.  &  Ell.  (N.   S.)   314; 

re,  20  Gratt.  (Va.)  10,  1870,  where  a  writ  Rex  v.  Mayor,  etc.,  14  East.  348  ;  Grant 

of   prohibition    is   distinguished   from  a  Corp.  283;  Rex  r.  Railrond  Co.,  9  Car.  & 

writ    of    error;    Superv.   v.    Gorrell,   20  P.  400;  Rex  i.  Oxfordshire,  10  East,  223; 

Gratt.  (Va.)  484;  3  Black.  Com.  112;  8  1  Kvd.  226,  22G ;  0  Maule  &  Selw.  305, 
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for  misfeasance,  as  well  as  nonfeasance,  respecting  duties  of  a 
public  nature,  plainl}-  enjoined  by  the  legislature  for  the  benefit 
of  the  pulilic.  The  modern  view  is  to  assimilate  corporations  as 
to  their  duties  and  responsibilities,  so  far  as  possible,  to  individ- 
uals. It  is  admitted  that  the}'  cannot  be  indicted  for  felonies, 
but  it  is  clear  that  they  may  be  for  acts  done  to  the  injury  and 
annoyance  of  the  public,  and  which  amount  to  a  nuisance.^ 

§  933.  (747)  In  Tennessee  a  municipal  corporation  is  consid- 
ered liable,  upon  the  general  principles  of  the  common  law,  to 
indictment  for  neglecting  its  duty  to  keep  its  streets  in  7-easonahle 
repair^  and  it  is  no  defence  that  the  street  is  little  used  and  is  in  a 
remote  part  of  the  town.^  And  the  mayor  and  aldermen  may  also 
be  personally  indicted  for  like  neglect  of  duty.^     So  in  the  same 


note ;  ante,  sec.  237,  note  ;  sec.  642  and 
notes.  See  Kegina  v.  Nott,  4  Q.  B.  773. 
Other  mode  of  enforcing  such  duties,  see 
chapter  on  Mandamus,  ante. 

Appearance    is    enforced   by    distress. 
Regina  v.  Railroad  Co.,  3  Ad.  &  Ell.  (N. 


pany,  27  Vt.  103;  Phillips  v.  Common- 
wealth, 44  Pa.  St.  197  ;  Redfield  on 
Railways,  ch.  xxix.  It  is  held  in  Massa- 
chusetts that  a  railroad  constructed  over 
a  public  highway  in  such  a  manner  as  to 
obstruct  the  public  travel  is  liable  to  in 


S.)  223.  And,  upon  conviction,  the  cor-  dictment,  this  being  the  proper  redress 
poration  may  be  fined,  lb.  Upon  an  in-  for  the  public.  Commonwealth  v.  Rail- 
dictment  against  a  town  for  not  making    road    Corporation,   2    Gray    (Mass.),   54, 


or  repairing  a  liighway,  the  town  cannot 
object  that  tlie  record  of  the  laying  out 
of  the  road  shows  that  one  of  the  land- 
ownei-s,  over  wliose  land  the  road  was  laid, 
trasnot  notifvd.  Such  an  objection  should 
be  made  before  the  road  was  finally  es- 
tablished. State  V.  Raymond,  7  Fost. 
(27  N.  II.)  388,  1853.  Notice,  ante,  sec. 
C06. 

Twenty  years'  arquiesrenc ,  on  the  part 
of  a  town,  in  the  doings  of  their  selectmen 
in  the  laying  out  of  a  highway  and  the 
making  of  repairs  during  that  period, 
estop  tlie  town  wlien  indicated  from 
claiming  that  the  road  was  legally  laid 
out.  State  r.  Boscawen,  32  N.  H.  331, 
1855.  See  ante,  chapter  on  Dedication, 
sees.  G37,  642. 

1  Commonwealth  v.  Proprietors  of 
Bridge,  2  Gray  (Mass.),  3:"!9,  and  cases 
cited ;  Commonwealth  v.  Railroad  Cor- 
poration, 4  Gray  (Mass.),  22,  1855;  Free- 
lioMers,  etc.  v.  Strader,  3  Ilarr.  (N.  J.) 
108.  Approved  :  Cooley  v.  Essex,  3  Dutch. 
(N.  J.)  415;  State  v.  Railroad  Company, 
3  Zabr.  (23  N.  J.  L.)  300;  State  v.  Hud- 
son County,  1  Vroom  (30  N.  J.  L),  1.37, 


1854 ;  Cambridge  v.  Railroad  Company, 
7  Met.  (Mass.)  70.  See  Railroad  Com- 
pany V.  State,  3  Head  (Tenn.),  523. 

-  Chattanooga  y.  State, 5  Sneed  (Tenn.), 
578,  1858;  State  v.  Barksdale,  5  Humph. 
(Tenn.)  154;  State  v.  Mayor,  11  lb.  217, 
where  form  of  indictment  is  given.  PoU, 
ch.  xxiii.  as  to  repairs  of  streets. 

3  Hill  V.  State,  4  Sneed  (Tenn.),  443, 
1857. 

And  in  Pennsi/lvania  an  indictment  lies 
as  at  common  law  against  public  officers 
for  neglect  of  public  duties  ;  and  the  prin- 
ciple was  extended  to  a  contractor  for  the 
repair  of  roads.  Phillips  v.  Common- 
wealth, 44  Pa.  St.  197. 

Authorities  relating  to  indictments 
against  pnhlic  officers,  see  chapter  on  Cor- 
porate Officers,  ante,  cli.  ix.  sec.  237,  note. 
The  Supreme  Court  of  Illinois  has  recent- 
ly (May,  1873)  decided  that  an  alderman 
was  indictable  as  at  common  law  for  a 
proposal  made  by  liimself  to  receive  a 
bribe  to  influence  his  official  action. 
Walsh  V.  People,  5  Chicago  Legal  News, 
541. 

Requisites  of  indictment  against  official 


1862,  cited  !)(/;«,•  State  y.  Railroad  Com-    or  corporate  body  for  non-repair  of  streets. 
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state  it  is  held,  upon  the  general  principles  of  the  law,  that  if  a 
municipal  corporation  has  power  by  its  cliartcr  to  pass  such  ordi- 
nances as  may  be  necessary  "  to  preserve  the  health  of  the  town, 
and  to  prevent  and  remove  nuisances,"  it  is  its  positive  duty  to 
exercise  this  power,  and  that  for  a  iieglcct  of  this  public  duty  it  or 
its  officers  are  liable  to  an  indictment.  An  indictment  against 
the  mayor  and  aldermen  was  accordingly  sustained  for  jyermitting 
a  slaiiyhter-hoHse  to  be  kept  ujion  the  i)rivate  property  of  a  citizen 
of  the  town  to  the  annoyance  of  the  inhabitants  and  the  exposure 
of  the  pul)lic  health,  the  court  remarking  that  "  an  indictment 
against  the  corporation  is  the  proper  mode  of  redress  by  the  pub- 
lic for  a  grievance  of  this  nature."^ 

So,  also,  in  Kentucky  a  municipal  corporation  is  indictable  as  at 
common  law  for  suffering  its  streets  to  become  and  remain  out  of 
repair.^ 

In  Vermont  a  town  is  liable  to  an  indictment  as  at  common 
Lxw  for  not  erecting  a  bridge  pursuant  to  an  order  from  a  com- 
petent tribunal. "^ 

In  Maine^  towns  charged  with  the  maintenance  of  public  high- 

■ivays  are  by  statute  indictable  for  failing  to  discharge  their  duty 

in  this  respect ;    and  the  general  principle   is  asserted  in  such 

cases,  that  where  the  town  is  civilly  liable  in  damages  it  may  be 

indicted.* 

State  V.  Commissioners  of  Halifax,  2  Dev.  ^  State  v.  Shelbyville,  4  Sneed  (Tenn.). 

(N.   C.)  345;  ante,  ch.  ix.  sec.  237,  note.  176,  1856  ;  Hill  v.  State,  lb.  443. 
Facts  which  will  sustain   an  indictment.  But  in  Vermont  it  has  been  held  that  a 

Davis  i^  Bangor,  42  Me.  522;  Howard  t-.  town  is  not  indictable  for  not  removing 

Bridgcwater,  1(3  Pick.  (Mass.)  189.  nuisances;    as,  for  example,  a  stagnant 

An   indictment  under   statute  of  Ala-  and  noxious  pool  of  water  beside  a  street, 

banta  which  charges  that  defendants,  "al-  not  created  by  it  or  its  agents.     State  i*. 

dcrmen  and  corporate  officers  of  the  town  Burlington,  36  Vt.  521,  1864.     Whether 

of  G.,  failed  and  refused,  as  officers  and  a  municipal  corporation  is  liable  to  in- 

supervisors  of  the  public  streets  and  high-  dictment  for  keeping  and  maintaining  a 

ways  in  said  town,  to  perform  their  duties  "calaboose,"  if  it  is  so  situated  or  man- 

ns  said  corporate  officers  of  all  the  pub-  aged   as    to   become  a  nuisance,   quare. 

lie   streets,"   is   fatally  defective   on   de-  Paris  v.  People,  27  111.  74. 
murrcr;  1st,  because  it  does  not  state  that  -  Commonwealth  v.  Hopkinsville,  7  B. 

the  said  town  of  G.  is  incorporated  under  Mon.  (Ky.)  38,  1816;   Hamar  v.  Coving- 

the  laws  of  this  state  ;  2d,  because  it  does  ton,;>  Met.  (Ky.)  404,  1861,  per  Peters,  J. 
not  state  that  the  inhabitants  of  said  town  ^  State   v.    Whittingham,   7    Vt.    31)0, 

are   exempted   from   working  on   public  1835. 

roads  ;  3d,  because  it  does  not  state  that  *  Per   Weston,   C.   J.,   State    i'.    Great 

any  of  the  streets  of  said  town  were  out  "Works    Milling    Company,    20    Me.    41, 

of  repair,  and  so  remained  for  more  than  1841  ;  Davis  v.  Bangor,  42  Me.  622,  1856; 

ten  days  at  any  one  time,  without  reason-  State  v.  Gorham,  37  Me.  451,  1854,  where 

able    excuse,     ^'owliu  v.  State,  49  Ala.  a  town  was  held  indictable  for  neglecting 

41,  1873.  to  keep  in  repairs  a  bridge  and  abutments 
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§  934.  (748)  On  the  ground  that  the  legislation,  both  colonial 
and  state,  had  imposed  the  duty  of  reijairirg  bridges  on  the  town- 
ship, and  had  never  recognized  the  common-law  principle  of 
holding  the  inhabitants  of  counties  responsible  for  repairs,  the 
Supreme  Court  of  New  Jersey  holds  that  the  mhabitants  of  coun- 
ties in  that  state  are  not  indictable  for  not  repairing  bridges  over 
rivers ;  nor  at  common  law  were  they  so  indictable  for  not  re- 
pairing bridges  over  canals.  The  court  enters  a  caveat  against 
"  acquiescing  in  the  dicta  in  the  books,"  asserting  a  doctrine 
which  would  make  the  inhabitants  of  townships  or  the  board  of 
freeholders  indictable  for  the  non-repair  of  bridges.^  Under  a 
statute  investing  the  county  commissioners  "  with  a  general 
superintendence  over  the  public  roads,"  prescribing  their  duties 
and  the  manner  of  raising  means,  and  also  providing  for  the  in- 
dictment of  the  commissioners  for  "palpable  omission  of  duty," 
no  prosecution  can,  in  the  opinion  of  tlie  Supreme  Court  of  Illi- 
nois, be  sustained,  unless  there  was  a  palpable  omission  of  a  duty 
imperatively  required  by  law  in  a  matter  involving  no  discretion, 
or  a  wilful  and  corrupt  as  well  as  palpable  neglect  of  a  discre- 
tionary duty ;  mere  error  of  judgment  or  departure  from  sound 
policy  not  being  sufficient  where  the  defendants  are  vested  with 
a  discretionary  power.^ 

erected  by  a  railroad  company  over  a  rail-  highway,   see    Sawyer    v.  Northfiekl,   7 

road  where  it  crosses  the  public  liighway.  Cush.  (Mass.)  490,  where,  under  the  stat- 

The  pfmary  liability  under  the  statute, as  ute  o{  Massachusetts,   a   different  conclu- 

respects   the   public,  was   considered  as  sion  was  reached.     Under  the  statute  of 

resting  upon  the  town  rather  than  upon  the  latter  state,  the  liability  of  the  town 

the  railroad  company  ;   the  latter,  how-  is  qualified,  and  does  not  exist  where  the 

ever,  would  be  liable  to  the  town,  which  turnpike  or  bridge,  or  railroad  company, 

could  enforce  such  liability  by  maiirlamus  is  bound,  by  law  or  charter,  to  keep  tlie 

to    compel    the    railroad    companies    to  roads  and  bridges  built  by  them  in  repair, 

keep  such   bridges  as  the   law  requires  in  which  case  they,  and  not  the  towns, 

them  to  maintain   in  repair.     See  Cam-  are  liable  for  neglect  of  this  duty.     See, 

bridge  v.  Charlestown  Railroad  Company,  further,  ante,  sec.  707  and  note ;  post,  ch. 

7  Met.  (Mass.)  70;   Re.x  v.  Birmingliam,  xxiii.  sec.  79(5. 

etc.,  Railroad  Company,  9  Car.  &  P.  469.  ■•  State  v.  Hudson   County,  1  Vroom 

Mandamus  lies  to  compel  a  railroad  com-  (.30  N.  J.  L.),  137,  1862.     The  opinion  in 

pany  to  restore  tlie  highway.     People  ?•.  this  case,  by  F?We?!/;!(;Y/A,  J.,  was  evidently 

Dutchess,  etc.  Railroad  Co.,  58  N.  Y.  152,  prepared  with  much  care,  and  is  highly 

1874.    Remcdij  III/ indictment.  Rex  ??.  Inhab-  interesting. 

jtants  of  Oxfordshire,  10  East,  22:3.    Or.  if  &  Eyman  et  al.  v.  People,  1  Gilm.  (6  111.) 

money  be  expended  by  the  town  in  neces-  8  (neglecting  to  repair  bridge).     Further, 

sary  repairs,  by  nn  «c//V»i  on  ;/ie  c«se.    Fur-  as  to  Bridges,  see  ch.  xviii.  on  Streets, 

ther,  as  to  liability  of  towns  for  defects  ante,  sec.  728,  ch.  xx.  on  Mandamus,  sec. 

in  railroad  bridges  erected  on  a  public  836 ;  post,  ch.  xxiii. 
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CHAPTER  XXIII. 

CIVIL  ACTIONS   AND   LIABILITIES. 

Actions  on  Contracts  —  Sees.  935-947. 

1.  Liability  on  Contracts  —  ultra  vires  as  a  defence  —  sec. 
935. 

2.  Liability  on  implied  contracts,  generally,  sec.  938. 

3.  For  illegal  tax,  etc.,  compulsorily  collected  —  sees.  939- 
947. 

Actions  for  Torts  —Sees.  952-1052. 

4.  No  liability  in  respect  to  the  exercise  of  discretionary  or 
legislative  potvers  —  sec.  949. 

5.  Nor  for  imperfect  execution  of  by-laws  —  sec.  950. 

6.  Nor  for  misconstruing  extent  of  public  powers  —  sec.  953. 

7.  Nor,  without  a  statute  creating  it,  for  buildings  demolished 
to  prevent  fire  —  sees.  955-958. 

8.  Nor  for  property  destroyed  by  mobs  —  sec.  959. 

9.  Implied  liability  for  neglect  of  corporate  duty  —  sees.  961, 
980,  983. 

10.  Distinction  in  this  respect  between  quasi  corporations  and 
municipal  —  sees.  961-967. 

11.  Liability  for  torts  of  officers  and  agents  —  sec.  968. 

12.  Not  liable  for  acts  idtra  vires  —  illustrations  —  sees.  969, 
970. 

13.  But  liable  for  authorized  torts  not  idtra  vires  —  sees.  971- 
973. 

14.  Respondeat  superior,  when  applicable  —  sees.  974-980. 

15.  Respondeat  superior ;  Who  are,  and  who  are  not,  corporate 
officers  —  sees.  975-979. 

16.  Liability  for  neglect  of  corporate  duty  —  sees.  961,  980,  983. 

17.  Liability  in  capacity  oi  property  owner  —  sec.  986. 

18.  No  liability  for  acts  authorized  by  charter  or  statute  —  sec. 
988. 
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19.  Streets.  —  May  grade  and  change  grade  of  streets — sees. 
989,  990. 

20.  Streets.  —  Remedy  therefor,  if  given,  must  be  followed  — 
sec.  991. 

21»  Streets.  —  Liability  for  wnsa/g  streets  and  sidewalks  —  sec. 
996  et  seq. 

22.  Defective  Highways.  —  New  England  statutes  and  decisions 
on  this  subject  —  sees.  1000-1003. 

23.  Streets.  —  General  liability  of  municipal  corporations  proper 
for  unsafe  streets  —  sees.  1017-1031. 

24.  Streets.  —  Liability  of   author  of  defect  or  obstruction  — 
sees.  1032-1034. 

25.  Streets.  —  Defects  caused  by  railroads  —  sec.  1037. 

26.  Streets.  —  Liability  as  to  water-courses  and  surface  water — 
sees.  1038-1043. 

27.  Streets.  —  Drains  and  sewers  —  liability  in  respect  to  — 
sees.  1046-1052. 

Actions  on  Contracts. 
§  935.  (749)  Municipal  corporations  are  subject  to  be  sued 
upon  contracts  and  in  tort.  In  a  previous  chapter  we  have 
considered  at  length  the  authority  of  such  corporations  to  make 
contracts,  the  mode  of  exercising,  and  the  effect  of  transcending 
the  power.i     This  leaves  but  little  to  add  in  this  place  respecting 

1  Ante,  ch.  xiv.  on  Contracts,  sec.  442  en,  4  Lans.  (N.  Y.)  24;  Bank  v.  Bank,  92 

et  sfq.     See,  also,  ante,  sec.  831,  n. ;  People  U.  S.  122. 

V.  Bachelor,  5.3  N.  Y.  128,  1873  ;s.  c.  Al-  "  A  municipal  corporation,  like  an  indi- 

bany  Law  Journal, 120  ;  s.  c.  13  Am.  Kep.  vidual,  under  the  limitations  involved  in 

480 ;  Weismer  v.  Village  of  Douglas,  G4  its  constitution    and    organization,   may 

N.  Y.  91,  1876;  Winslovv  v.  Commission-  have  recourse  to  the  courts  of  the  country 

ers,  etc.  of  County,  64  North   Car.  218,  to  enforce   rights    and    redress    wrongs. 

1870.  Ottawa  District  Council  v.  Low  et  a!.,  6  0. 

Asslgnah'ditji    of  exi'r.utorij  contracts  with  S.  (Canada)  546.     So  one  municipal  cor- 

municipaliiij. — Develin  v.  New  York,  GO  N.  poration    may    sue   another.      Huron  v. 

Y.  8,  1875;  ante,  sec.  443.  London,  4  Upper  Can.  Q.   B.  302.     So  a 

A  municipal  corporation,  in  protecting  municipal  corporation  may  be  sued  for  a 

its  property,  in  collecting  its  debts,  and  breach  of  contract,  and  in  certain  cases 

generally  in  transacting  business  of  a  pri-  for  wrongful  acts  not  arising  out  of  con- 

vate  character,  may,  when  not  expressly  tract.    Thus  a  municipal  corporation  may 

prohiliited,  or  when  not  otherwise  provid-  be  sued  for  negligence  in  the  construction 

ed  liy  statute,  avail  itself  of  all  tlio  rights  of  a  sewer,   malfeasance  in  illegally  ob- 

and  remedies  afforded  to  an    individual,  structing  a  drain  or  waler-course,  so  as 

Buffalo  V.  Bettinger.  76  N.  Y.  393  ;  Oliver  to   injure   tlie   owner  or  owners  of  land 

V.  Worcester,   102  Mass.  489 ;  Detroit  v.  adjoining,  or  for  wrongfully  diverting  a 

Corey,  9  Mich.   165;  Augusta  v.  Leadbet-  stream  of  water  on  plaintiff's  land.    [Post, 

ter,  16  Me.  45 ;  Supervisors,  etc.  v    Bow-  sees    1040-1052  ]     Farrell  v.  London,  12 
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tlu'ir  liability  in  actions  ex  contractu.  Upon  authorized  con- 
tracts—  that  is,  upon  contracts  within  the  scope  of  the  charter 
powers  of  the  corporation  and  duly  made  hy  the  proper  officers  or 
a'^ents — they  are  liable  in  the  same  manner  and  to  the  same 
extent  as  private  corporations  or  natural  persons.  But  upon  a 
contract  which  is  ultra  vires  in  the  exact  sense  of  that  expression, 
that  is,  upon  a  contract  relating  to  matters  wholly  outside  of  the 
lr<'-al  powers  of  the  corporation,  there  is  no  liabilit}''  upon  the 
contract ;  and  the  corporation  is  not  estopped  to  set  up  the  de- 
fence.^    Nor,  as  we  have  before  stated,  is  it  bound  by  contracts 

Upper  Can.  Q.  B.  343  ;  Reeves  v.  Toronto, 
21  Upper  Can.  Q.  B.  157  ;  Perdue  v.  Cliin- 
guacousy,  25  Upper  Can.  Q.  B.  01  ;  Howe 
V.  Rochester,  29  Upper  Can.  Q.  B.  5'JO ; 
Stoneliouse  v.  Enniskillen,  32  Upper  Can. 
Q.  B.  562;  Darby  v.  Crowland,  38  Upper 
Can.  Q.  B.  038.  To  support  an  action 
against  a  municipal  corporation  of  the 
nature    suggested,  altliougli  it  is  not  ne- 


Moore  ?•.  Mayor,  etc.  73  N.  Y.  238,  ap- 
proving te.xt.  Tlie  subject  is  well  exam- 
ined and  the  different  senses  in  whicli  tlie 
term  ultra  vins  is  used  is  stated  by  Saw- 
yer, C  J.,  in  the  Miners'  Ditcli  Company 
V.  Zellerbacli,  37  Cal.  G43.  1809. 

Where  the  corporation    receives    and    re- 
tains   the    consideration    of    an  ultra    vires 
contract,  it  may  be  liable  upon  an  implied 
ccssary  to  show  any  authority  under  seal     assumpsit    in   respect   of  such   considera- 


to  the  person  or  persons  who,  under  the 
supposed  instructions  of  the  corporation, 
actually  did  the  wrongful  act,  something 
must  be  shown  to  connect  the  corporation 
as  a  body  with  the  doing  of  the  act.  Far- 
rell  r.  London,  12  Upper  Can.  Q.  B.  343; 
Lewis  v.  Toronto,  39  Upper  Can.  Q.  B. 
343.  If  the  corporation  had  a  right  to 
do  that  which  tliey  are  charged  as  hav- 
ing wrongfull}'  done,  it  seems  they  may 
[ilead  in  general  terms  that  the}'  did  the 
act  complained  of,  as  they  lawfully  might, 
for  reasons  assigned.  Brown  v.  Sarnia, 
11  Upper  Can.  Q.  B.  87."  Harrison 
Munic.  Man.  4th  ed. 

A  mimicipal  corporation  created  by  a 
state  may,  within  the  limits  of  the  state 
which  created  it,  be  sued  in  the  federal  courts 
by  a  citizen  of  another  state.  No  state 
statute,  limiting  the  jurisdiction  of  suits 
against  counties,  can  defeat  the  jurisdic- 
tion given  to  the  federal  courts  by  the 
constitution.  Cowlcs  v.  Mercer  Co.,  7 
Wall.  118;  Louisville,  etc.  Co.  v.  Letson, 
2  How.  497. 

1  Ante,  sec.  457  and  cases  cited.  Fur- 
tlier,  as  to  ultra  vires,  see  i>'>st,  sees.  908, 9G0, 
970,  also  Buffett  v.  Railroad  Company, 
40  N.  Y.  108  and  note;  Griggs t'.Foote,  4 
Allen  (Mass.),  195;  Pearce  v.  Railroad 
Company,  21  How.  (U.  S.)  441,  18:)8 ; 
Cheeney  v.  Brookfield,  00  Mo.  53,  1875 ; 


tion.  See  chapter  on  Contracts,  ante. 
Louisiana  v.  Wood,  5  Dillon,  122,  affirmed 
by  the  U.  S.  Sup.  Court,  Oct.  Term, 
1880;  S.  C.  12  Cent.  Law  Jour.  13  ;  s.  p. 
Cause  I'.  Clarksville,  5  Dillon,  105,  1879; 
infra,  sec.  938. 

Green's  Brice's  Ultra  Vires,  edited  by  a 
learned  American  lawyer,  of  wide  experi- 
ence in  corporation  law,  is  a  valuable 
work. 

A  useful  article  on  ultra  vires,  or  how- 
far  corporations  are  liable  for  acts  not 
authorized  by  their  charters,  will  be  found 
in  5  American  Law  Review  (January,  1871). 
272,  in  the  form  of  a  note  to  the  opinion 
of  Jervis,  C.  J.,  in  the  East  Anglian  Rail- 
way Company  v.  the  Eastern  Counties 
Railway  Company,  11  C.  B.  775,  21  L.  J. 
(N.  S.)  C.  P.  23,  10  Jur.  240,  selected  be- 
cause "  one  of  the  earliest  and  most  con- 
stantly cited  of  the  many  cases  on  the 
subject,  and,  after  being  much  criticised, 
has  been  followed  in  the  latest  English  ail- 
judications." 

As  to  effect  of  havinrj  notice.  —  Ebbw. 
Vale  Co.  L.  R.  SEq.  14 ;"5  Am.  Law.  Rev. 
283,  note.  Estoppel.  —  lb.  275  and  cases 
cited ;  Bradley  v.  Ballard,  55  III.  413,420. 
Broom  Com.  Com.  Law,  508.  Legisla- 
ture within  constitutional  limits  may 
ratify  the  ultra  vires  contracts  of  a  muni- 
cipal corporation.     Ante,  sec.  79. 
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within  the  scope  of  its  chartered  powers,  if  made  by  officers  or 
agents  not  thereunto  authorized. ^ 

§  936.  When  a  corporation  is  created  by  public  statute  for  defi- 
nite and  limited  objects,  to  which  its  funds  are  to  be  applied,  a 
contract  which  is  entirely  unconnected  with  those  purjioses,  or 
■which  on  its  face  will  cause  an  illegal  application  of  its  funds  or 
an  application  to  other  objects,  is  ultra  vires  and  void.  The  ques- 
tion whether  a  particular  contract  is  binding  on  a  municipal  cor- 
poration or  not  is  to  be  answered  by  determining  whether,  on  a  fair 
construction  of  its  charter  and  legislation  applicable  thereto,  it 
relates  to  matters  connected  with  its  corporate  powers  and  duties. 
When  an  act  in  its  external  aspect  is  within  the  general  powers  of 
the  corporation,  and  is  only  unauthorized  because  it  is  done  with 
a  secret,  unauthorized  intent,  the  defence  of  ultra  vires  will  not 
prevail  against  a  stranger  who  dealt  with  it  without  notice  of 
such  intent.2 

A  municipal  corporation,  as  against  persons  who  have  dealt 
with  it  in  good  faith  and  parted  with  value  for  its  benefit,  cannot 
set  up  mere  irregularities  in  the  exercise  of  power  conferred ;  as, 
for  example,  its  failure  to  make  publication  in  all  of  the  required 
newspapers  of  a  resolution  involving  the  expenditure  of  moneys. 
This  might  have  the  effect  to  invalidate  a  local  assessment  npon 
the  abutter ;  but  as  respects  a  bona  fide  contractor  with  the  city, 
who  had  expended  money  for  its  benefit,  in  respect  of  a  matter 
within  the  scope  of  its  general  powers,  the  contract  would  not  be 
ultra  vires  in  the  proper  sense  of  that  term ;  and  the  city  would 
be  esto-pped  to  set  up  as  a  defence  its  own  irregularities  in  the 
exercise  of  a  power  clearly  granted  to  it.^ 

1  Ante,  ch.  xiv.  sees.  447,  457,  531,  553.  row  money  as  one  of  its  private  and  not 

The  city  council  of  a  city,  authorized  to  public  or  governmental  powers, 

borrow  money  and  issue  its  bonds  there-  ^  5  Am.  Law  Review  (January,  1871), 

for,  ordered  its  officers  to  Insert  on  the  face  272,  which  sums  up  the  result  of  the  Eng- 

of  certain  hands  the  consideration  ;  the  offi-  lish  cases  to  that  date  substantially  in  the 

cers  failed  to  do  it,  and  it  was  held  that  language  of  the  text, 

the   city   was   responsible  for  the  acts  and  ^  Moore  v.  Mayor,  etc.  of  New  York, 

omissions  of  its  officers    in   this   respect,  73   N.    Y.  238,  1878.      Allen,  J.,  clearly 

and  was  bound  to  pay,  the  court  regard-  draws    the    distinction    between   a  total 

ing   the   directions   to   the   officers  not  a  want  of  power  and  mere  irregularities  in 

limitation   on   their  powers,   but  in    the  the   exercise    of    powers   conferred.     lb. 

nature  of  private  instructions.     De  Voss  Wade  i-.  Brantford,  19  Upper  Can.  Q.  B. 

r.  Richmond,  18  Gratt.    (Va.)   338,   18G8.  207.     As  to  actions  of  implied  assumpsit 

The  opinion   of  Joj/nes,  J.,  in    this  case,  where  the  contract  is  ultra  vires,  see  infra, 

treats  the  power  of  the  corporation  to  bor-  sec.  938  and  cases  cited. 
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A  distinction  exists,  which  has  often  been  overlooked,  between 
contracts  siuipl}'  ultra  vires  and  those  wliich  are  illegal  because 
made  in  viohition  of  a  positive  provision  of  a  penal  statute. 

Where  license  moneys  were  collected  from  the  sale  of  liquors, 
which  by  statute  .were  to  be  paid  into  the  common-school  fund  of 
the  county,  and  the  county  treasurer  brought  an  action  against 
the  city  to  recover  the  amount  thus  collected  by  the  city,  it  was 
hold  that  the  city,  having  collected  the  money,  could  not  set  up 
the  defence  of  illegality.^ 

§  937.  In  furtherance  of  a  public  policy  to  prevent  needless 
litigation,  and  save  unnecessary  expenses  and  costs  by  affording 
an  opportunity  amicably  to  adjust  all  claims  against  them  of 
every  nature  before  a  suit  is  brought,  it  is  provided  in  the  char- 
ters of  many  municipal  corporations  that  no  action  shall  be  main- 
tained upon  any  claim  or  demand  until  such  person  shall  first 
have  presented  his  claim  or  demand  to  the  common  council  for  al- 
lowance? In  other  charters  it  is  provided  that  no  action  on  a 
contract,  obligation,  or  liability  shall  be  commenced  except  with- 
in one  year  after  the  cause  of  action  shall  have  accrued.^  These 
provisions  have  been  held  to  be  inapplicable  to  actions  for  per- 
sonal torts,*  3'et  a  similar  charter  provision  with  the  addition  of 
the  word  (claim  or  demand)  7vhatsoever,  was  held  to  include 
torts.^  The  failure  to  comply  with  such  provision  constitutes  a 
good  defence. 

§  938.  Implied  Assumpsit, — Municipal  corporations  are  liable  to 
actions  of  implied  assumpsit.  The  principles  governing  such  lia- 
bility have  already  been  referred  to.^     Some  additional  illustra- 

'  Hastings    i:    Tliorne,   8    Neb.   IGO ;  for  misfeasance,  see    Flanagan   v.   Wil- 

Hermun  r.  Crete,  9  Neb.  350;  Bui  winkle  mington,    4    Iloust.     548,     1873.      On  a 

V.    Guttenberg,   17   Wis.    685;    White   i".  claim  against  a  city  for  damages  from  a 

Lincoln,  5  Neb.  505;  8.  p.  Oxford    Bank  defective    higliwa}',    the    mayor    cannot 

v.  Wheeler,  72  N.  Y.  201 ;  see  post,  sees,  waive  the  notice  in  writing  required  by 

9G8-'J70.  the  Maine  statute,  1876,  ch.  xcvii.   Veazie 

2  Kelly  V.  Madison,  43  Wis.  688  ;  Cerro  v.  Rockland,  68  Me.  511. 

Ciordo  County  v.  Wright,  50  Iowa,  439 ;  ^  Ante,  sees.  459,  465;  Clark  v.  Saline 

State   r.  Stout,  7  Neb.  89;  State  r.  Lan-  County,    7    Neb.    516,    approving    text; 

caster  Bank,  8  Neb.  218;  s.  p.  Alden  r.  Township  r.  Township,  11  Iowa,  500,  and 

Alameda    County,    43    Cal.    270,    1872;  cases  cited;    Lemington    v.  Blodgett,  37 

Howell  c.  City  of  Buffalo,  15  N.  Y.  512.  Vt.  215;    Sangamon   County    v.    Spring- 

3  McGaffin  v.  Coliocs,  74  N.  Y.  ;}87.  field,  03  111.  06,  1872  ;  Hathaway  !•.  Cin- 
*  Cases,  notes  4  and  5,  supra.  cinnatus,  62  N.  Y.  434,  1875;  Parsons  v. 
^  Shecl   V.  Appleton,  3  North   West.  Monmouth,  70  Me.  202,  approving  text 

Rep.  20.     As  to  suflSciency  of  evidence     and  notes. 
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tions  of  it  may  be  here  appropriately  noticed.  Thus,  if  the  offi- 
cers or  agents  of  a  municipal  corporation,  acting  under  ordinances 
which  are  void,  make  sales  and  deeds  of  corporate  property, 
which  pass  no  right  to  the  purchaser,  and  can  never  ri^^en  into  a 
title,  and  receive  the  purchase  money,  and  place  the  same  into  the 
treasury  of  the  corporation,  which  appropriates  the  money  to  its 
oivn  use  by  virtue  of  ordinances  or  resolutions  legally  adopted,  the 
purchaser  may  recover  back  the  purchase  money,  and,  the  sale 
being  void,  he  need  not  make  or.  tender  a  reconveyance  before 
bringing  his  action.^  So  a  purchaser  from  a  city  corporation  of 
its  bonds,  which  are  ivholly  void  for  ivant  of  power  to  issue  theju, 
may  recover  back  from  the  city  the  money  paid,  as  upon  a  failure 
of  consideration ;  and  in  such  case,  the  bonds  being  void,  it  was 
even  held  not  to  be  necessary  for  the  plaintiff  to  offer  to  return 
them  before  bringing  suit,  it  being  sufficient  to  produce  them  at 
the  trial  to  be  surrendered.^     So  where  two  municipal  corpora- 


1  The  principle  stated  in  the  text  was 
settled,  after  great  consideration,  by  the 
Supreme  Court  of  California,  in  an  in- 
teresting series  of  cases  l<nown  as  tlie 
"  City  Slip  Cases."  Aiite,  sec.  578 ;  Mc- 
Cracken  v.  San  Francisco,  16  Cal.  591, 
1860 ;  Grogan  v  San  Francisco,  18  Cal. 
590,  1861 ;  Piemental  v.  San  Francisco, 
21  Cal.  351,  1863,  where  Mr.  Chief  Jus- 
tice Field  reviews  the  previous  cases,  and 
sums  up  the  propositions  they  establish. 
See,  also,  Saterlee  v.  San  Francisco,  23 
Cal.  314,  18G3 ;  Herzo  v.  San  Francisco, 
33  Cal.  134,  1867.  In  this  last  case  the 
principle  stated  above  was  reaffirmed,  but 
it  was  held  that  the  city  would  not  be 
liable  simply  by  reason  of  the  receipt  and 
retention  of  the  money  by  its  officers  or 
the  treasurer ;  that  an  appropriation  by 
the  city  is  necessary,  which  could  only  be 
by  a  valid  ordinance ;  and  hence  where 
the  appropriation  was  by  virtue  of  an  or- 
dinance which  was  void,  because  not 
passed  as  required  by  the  charter,  the 
city  is  not  liable,  even  if  the  money  has 
been  applied  in  payment  of  its  debts. 
This  last  decision  was  participated  in  by 
part  of  the  court  only,  and  it  is  not  clear 
to  our  mind  that  it  does  not  lay  down  too 
strict  a  rule  as  to  tlie  necessity  of  a  valid 
ordinance  to  constitute  such  an  appropri- 
ation or  conversion  of  the  money  as  will 
make  the  city  liable  to  refund.     See  Dill 


r.  "Wareham,  7  Met.   (Mass.)   438;  ante, 
sec.  459. 

As  to  liahilitij  of  COUNTIES  on  implied 
contract.  Alton  v.  Madison  County  (pau- 
per), 21  111.  115,  1859;  Walcott  v.  Law- 
rence County  (denying  such  liability 
under  statute  of  il//ssoi/n),  26  Mo.  272; 
Aldrich  v.  Londonderry  (pauper),  5  Vt. 
441;  17  Ih.  79,  447;  Lehigh  County  v. 
Kieckner  (erecting  county  bridge),  5 
Watts  &  Serg.  (Pa.)  181;  post,  sees.  961, 
962 ;  Sangamon  County  v.  Springfield, 
63  111.  66,  1872;  Clark  v.  Saline  County, 
10  Neb. ;  s.  c.  21  Neb.  Law  Jour.  378 
Instance  of  implied  assumpsit  on  the  part 
of  a  county,  for  the  use  of  a  room,  be- 
longing to  the  plaintiff,  by  the  county 
treasurer  for  his  office,  with  the  knowl- 
edge and  consent  of  the  county  commis- 
sioners. Butler  V.  Neosho  County,  16 
Kan.  178,  1875.  Distinguished  from 
Neosho  County  v.  Stoddard  (furnishing 
court-house),  13  Kan.  207,  where  there 
was  no  consent  of  the  commissioners. 
Where  an  order  of  record  is  made  au- 
thorizing a  person  named  to  purcliase 
property  for  public  use  at  a  specified 
price,  such  person  is  not  authorized  to 
purchase  at  a  higher  price  than  that 
named,  and  cannot  recover  for  any  ex- 
cess expended  by  him.  Jackson  v.  Ap- 
plewhite, 62  Ind.  464. 

2  Paul  V.  Kenosha,  22  Wis.  266,  1867; 
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tions  are  jointly  and  equally  bound  to  keep  a  bridge  in  repair, 
and  there  is  a  recovery  for  a  neglect  of  this  duty  hy  a  traveller 
against  one  of  the  corporations,  it  may  recover  contribution  from 
the  other.^ 

§  939.  (751)  Actions  to  recover  back  Illegal  Taxes.  —  An  import- 
ant class  of  actions,  in  form  ex  contractu,  remains  to  be  noticed. 
We  refer  to  actions  against  municipal  corporations  to  recover  hack 
money  paid  to  them  fur  taxes.  They  are  usually  brought  in 
assumpsit  for  money  had  and  received,  are  equitable  in  their 
nature,  and  lie  for  money  actually  paid  to  the  corporation,  and 
which  it  is  against  equity  and  good  conscience  it  should  retain. 
If  a  tax  has  been  levied  upon  the  plaintiff's  property,  and  if  that 
property  is  subject  to  the  tax,  the  amount  is  justly  and  equitably 
due,  and  cannot,  for  any  mere  irregularities  in  the  detail  or  mode 
of  proceeding,  be  recovered  back. 

§  940.  Actions  against  a  municipal  corporation  to  recover  back 
money  upon  the  ground  of  illegality  of  the  tax  or  assessment  are, 
upon  principle  and  the  weight  of  authority,  maintainable  when, 
and  in  general  only  when,  the  following  requisites  co-exist:  1. 
The  authority  to  levy  the  tax,  or  to  levy  it  upon  the  property  in 
question,  must  be  tvholly  tvantiny,  or  the  tax  itself  wholly  unau- 
thorized, in  which  cases  the  assessment  is  not  simply  irregular, 
but  absolutely  void.  2.  The  money  sued  for  must  have  been 
actually  received  by  the  defendant  corporation,  and  received  by  it 
for  its  own  use,  and  not  as  an  agent  or  instrument  to  assess  and 
collect  money  for  the  benefit  of  the  state,  or  other  public  corpora- 

nnte,  sec.  458,  note.    The  case  of  Wood  v.  citynotwitlistandinfrtlie  purchaser  was  \g- 

Louisiana,  5  Dillon,  122,  s.  c.  affirmed  by  norant  of  tlie  fact  that  lie  was  dealing  ^vitii 

the  Supreme  Court  of  the  United  States,  tlie  city  ;  and  lie  may  disregard  the  bonds, 

October  term,  1881),  12  Cent.  Law  Jour,  and  maintain  his  action  for  the  money 

13,  holds  a  city  liable  for  the  considera-  paid.     See,  also.  Cause  v.   Clarksville,  5 

tion  received  "for  bonds  issued,  ultra  vires,  Dillon,  105,  1879.     Under   circumstances 

upon  reasoning  that  in  like  cases  must  it  has  been  held  that  a  city  was  not  liable 

everywhere  secure  professional  approval,  to  pay  money  received  and  used  for  its 

The  court   in  substance  said :  Where  a  benefit     on     securities     issued    without 

city  has  antliorily  lo  borrow  mouey,  nin\  \mts  authority.     Kelley    v.    Lindsey,    7    Gray 

into  the  hands  of  a  broker  bonds  which  (Mass.),  287;  Agawam  National  Bank  r. 

are  invalid  by  virtue    of  misroprescnta-  South  Hadley,  128  Mass.;  s.  c  21  Alb. 

tions  upon  their  face,  but  which  are  a/)-  L.  J.  516 ;  H.  U.  National  Bank  r.  Lowell, 

parentli/  valid,  and  they  are  sold,  and  the  lO'J  Mass.  214  ;  (i"^^  chapter  on  Contracts, 
proceeds   are    received  by  the  city,  the  i  Armstrong  County  f.  Clariou  County, 

transaction  is  a  borrowing  of  money  by  the  GG  Pa.  St.  218,  1870. 
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tion  or  person.  And  3.  The  payment  by  the  plaintiff  must  have 
been  made  iipon  compulsion^  to  prevent  the  immediate  seizure  of 
his  goods  or  the  arrest  of  the  person,  and  not  voluntarily.  Unless 
tliese  conditions  concur,  paying  under  protest  will  not  give  a  riglit 
of  recovery.  The  same  principles  are  applicable  to  actions  for 
the  recovery  back  of  money  paid  for  illegal  license  taxes  or  fines 
imposed  by  a  municipal  court.^ 

§  941.  An  action  lies  against  a  municipal  corporation  to  re- 
cover the  amount  of  taxes  compulsorily  collected  by  it  upon  an 
illegal  assessment  in  respect  of  property  not  liable  to  taxation}  So 
an  unlawful  tax  exacted  under  color  of  process  and  paid  under 
protest  may  be  recovered  with  interest,  although  the  money  was 
not  paid  to  be  used  for  municipal  purposes.^     The  tax  or  assess- 


1  Lincoln  v.  Worcester  (city  of),  8 
Cush.  (Mass  ),  55,  1851.  The  opinion  in 
tliis  case  is  by  Shair,  C.  J.,  and  the  gen- 
eral subject  is  fully  and  ably  examined, 
and  the  prior  cases  in  Massackusetis  re- 
viewed, commented  on,  and  distinguished. 
If  it  cannot  be  inferred  that  the  propriety 
of  such  actions  is  to  be  doubted  in  any 
case,  it  is  clearly  insisted  upon  that  they 
should  be  limited  to  cases  where  the 
plaintiff  brings  himself  within  all  of  the 
conditions  stated  in  the  text.  Ante,  sec. 
266  ;  McKee  v.  Town  Council  (municipal 
fine).  Rice  (South  Car.)  Law,  24,  1838; 
Marriott  v.  Hampton,  2  P^sp.  546 ;  s.  c.  2 
Smith's  Leading  Cases,  237 ;  The  Col- 
lector V.  Hubbard,  12  Wall.  1,  12,  1870; 
Supervisors  v.  Manny,  55  111.  160,  1870. 
Liability  when  a  defendant  does  not  re- 
ceive the  money  for  its  own  use  or  in  its  own 
right,  but  as  an  instrumentality  for  others. 
Dewey  v.  Supervisors,  62  N.  Y.294, 1875. 
In  Howell  I'.  Buffalo,  15  N.  Y.  512,  1857, 
and  Bennett  v.  Buffalo,  17  N.  Y.  383, 
actions  of  tort  were  maintained  for  the  tres- 
pass of  the  officers  of  the  corporation  in 
seizing  bank-bills  to  pay  void  assessments 
upon  the  plaintiffs.  Where  a  city  sold  its 
own  pro])erty  on  a  void  assessment  it 
raust  refund  the  amount  received  at  the 
sale,  and  not  double  the  amount.  Taylor 
V.  People,  60  111.  322,  1872. 

2  Nat.  Bank  of  Ciiemung  v.  Elmira,  49 
N.  Y. 1873. 

3  Grand  Rapids  v.  Blakely,  40  Mich. 
367.     See  also  Tattle  v.  Everett,  51  Miss. 


27,  1875;  s.  c.  24  Am.  Rep.  622;  Tallant 
V.  Burlington,  39  Iowa,  543,  1874 ;  Smith 
V.  Nat.  Bank,  17  Mich.  479 ;  Wattles  v. 
Lapeer,  40  Mich.  024  (proceedings  fatally 
defective  on  their  face),  Calloway  v.  IMil- 
ledgeville,  48  Ga.  309, 1873  ;  Moss  v.  Cum- 
mins, 22  Alb.  Law  Jour.  376 ;  Bank  v. 
Mayor,  etc.,  43  N.  Y.  189 ;  Stephenson  Co. 
r.  Manny,  56  111.  100,  1870 ;  East  River 
Bank  v.  Butterworth,  where  in  an  ac- 
tion to  recover  the  amount  of  a  tax 
paid  by  plaintiff,  alleged  to  have  been 
illegally  assessed  upon  a  portion  of  its 
capital  invested  in  United  States  stocks, 
the  complaint,  after  alleging  the  imposi- 
tion of  the  tax,  set  forth  its  confirmation 
by  the  Supreme  Court  on  certiorari,  and 
after  the  rendition  of  judgment  that  no- 
tice was  served  by  the  receiver  of  taxes 
that  unless  paid  a  penalty  would  be  im- 
posed by  way  of  interest  and  warrant  is- 
sued, and  that  payment  was  compulsorily 
made  under  said  judgment,  that  defend- 
ants took  the  amount  so  paid  from  the 
receiver,  and  had  ever  since,  and  at  the 
time  of  the  commencement  of  the  action 
still  held  it,  that  the  judgment  was  re- 
versed by  the  court  of  appeals,  and  that 
the  assessment  was  rescinded.  It  also 
alleged  a  demand  and  refusal.  Defend- 
ants demurred.  Judgment  was  given  for 
the  defendants  upon  the  demurrer,  upon 
the  ground  that  the  payment  iixis  voluntary 
and  that  the  tax  was  imposed  for  three 
separate  purposes,  /.  <?.,  for  city,  county, 
and  state  taxes.     It  was  held  that  the  tax 
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rnent  must  be  illegal  and  void,  and  not  simply  irregular,  as  de- 
fects in  mode  of  assessment,  over-valuation,  etc.,  to  authorize  its 
recovery  Lack.^ 

§  942.  The  payment  must  not  have  been  voluntarily  made^  hut 
made  upon  compulsion.  Money  paid  by  a  person  to  prevent  an 
illegal  seizure  of  his  person  or  property  by  an  officer  claiming 
authority  to  seize  the  same,  or  to  liberate  his  person  or  property 
from  illegal  detention  by  such  officer,  may  be  recovered  back  in 
an  action  for  money  had  and  received,  on  the  ground  that  the 
payment  was  compulsory,  or  by  duress  or  extortion.  Under  this 
rule,  illegal  taxes,  or  other  public  exactions,  paid  to  prevent  such 
seizure  or  remove  such  detention,  may  be  recovered  back,  unless 
prohibited  by  some  statutory  regulation  to  the  contrary .^ 


was  not  voluntarily  i)aiil  (upon  authority 
of  Bank  of  ('oninionweailli  v.  tlie  Mayor, 
etc.,  43  N.  Y.  180),  and  as  the  demurrer 
ailmitted  the  allegations  in  the  coniplaint 
tiiat  defendant  held  an  amount  illegally 
collected,  it  must  be  deemed  to  hold  it  for 
tl>e  use  of  plaintiff,  and  having  refused 
to  pay  it  over  on  demand,  they  were  lia- 
ble. East  River  Bank  i-.  Butterworth, 
51  N.  Y.  G37,  1873,  where  it  appears  that 
the  Appellate  Court  concurreil  in  the  re- 
sult below,  but  not  with  tlie  opinion. 

The  Ininleii  of  profiiif/,  in  an  action  to 
recover  back  taxes,  the  illegality  of  the 
ta.x  or  an  ordinance,  is  on  the  plaintiff. 
Ligonier  v.  Ackerman,  46  Ind.  552 ;  Doug- 
lasville  c.  Jones,  62  Ga.  423,  1879;  Sulli- 
van I'.  McCammon,  51  Ind.  2()4,  1875. 

'  Sumner  v.  First  Parish,  4  Pick.  (Mass.) 
3(51  ;  Stetson  v.  Kempton,  13  Mass.  272; 
Osborn  i'.  Danvers,  6  Pick.  (Mass.)  98; 
Preston  v.  Boston,  12  Pick.  (Mass.)  7  ;  Bos- 
ton Water  Power  Company  v.  Boston,  9 
Met.  (Mass.)  109  ;  Howe  v.  Boston, 7  Cush. 
(Mass.)  273;  Powers  i;.  Sanford,  39  Me. 
183;  Wright  r.  Boston, 0 Cush.  (Mass.)  233; 
Lee  V.  Templeton,  13  Gray  (Mass  ),  476; 
Emery  r.  Lowell,  127  ^Liss.  138;  Peyser 
r.  Mayor,  70  N.  Y.  407  ;  Ilayford  v.  Bel- 
fast, 69  Me.  63 ;  Rogers  v.  Groenbush,  58 
Me.  390;  Gilman  v.  Waterville,  59  Me. 
401;  Cook  V.  Boston  (money  paid  for 
license),  9  Allen  (Mass.),  303;  Boston  v. 
Munroc,  7  Cush.  (Mass.)  125;  First,  etc. 
Society,  eta,  v.  Hartford,  38  Conn.  274, 
1871.     The  validity  of  a  meeting  called 


by  a  committee  de  facio  cannot  be  in- 
quired into  in  an  action  by  an  inhabitant 
against  the  public  corporation  to  recover 
back  a  tax.  Williams  v.  School  District, 
21  Pick.  (Mass.)  75, 1838;  ante,  sees.  260, 
270,  892,  note,  as  to  acts  of  dt  facto  offi- 
cers, and  void  assessment  of  ta.\es.  As  to 
recovery  back  of  money  from  city  aflcr 
payment  on  execution  in  cases  where  the 
court  had,  and  also  where  it  had  not,  ju- 
risdiction to  render  judgment.  Gordons. 
Baltimore,  5  Gill  (Md.),  231;  McKee  v. 
Town  Council,  Rice  (South  Car.)  Law 
(fine),  24,  1838. 

-  Lamborn  v.  Co.  Commissioners,  97 
U.  S.  181,  1877  ;  infra,  sec.  947:  Falls  v. 
Cairo,  58  111.  403,"  1871  ;  Railroad  Com- 
pany V.  Wyandotte  Co.,  16  Kan.  587, 1876  ; 
Bradford  v.  Chicago,  25  111.  411 ;  Ripley 
V.  Gelston,  9  Johns.  (X.  Y.)  201 ;  Preston 
V.  Boston,  12  Pick.  (Mass.)  7;  Boston, 
etc.  Glass  Company  v.  Boston,  4  Met. 
(Mass.)  181 ;  Powers  v.  Sanford  (distress), 
39  Me.  183 ;  Haines  v.  School  District 
(duress,  arrest),  41  Me.  246  ;  Cook  i-.  Bos- 
ton, 9  Allen  (Mass.),  393;  per  Perhins,  J., 
in  Jenks  v.  Lima  Township,  17  Ind.  326, 
1801,  and  cases  cited  ;  Allentown  v.  Saeg- 
er,  20  Pa.  St.  421  ;  Jersey  City  ads.  Riker, 
9  Vroom  (38  N.  J.  L."),  225;  s.  c.  20 
Am.  Rep.  386 ;  Harvey  v.  Olney,  42  lU. 
336,  1860.  Approved,  Princeton  v.  Vier- 
ling,  40  Md  340,  1872;  Silliman  v.  Wing, 
7  Hill  (N.  Y.),  159;  Gates  i-.  Hudson,  5 
Eng.  L.  &  Eq.  409.  note ;  Elliott  v 
Swartout,  10  Pet.  137  ;  Clinton  r.  Strong 
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But  this  rule  has  been  held  not  to  apply  where  a  special  assess- 
ment is  paid  to  the  officer  while  having  in  his  hands  a  precept 
which  can  only  be  levied  upon  the  lands  of  the  owner  ;  the  pay- 
ment was  regarded  as  voluntary/,  because  a  sale  under  the  precept 
would  not  disturb  the  owner  in  the  enjoyment  of  his  property, 
and  other  adequate  remedies  would  still  remain  to  him,  in  case 
the  assessment  was  illegal.^ 


9  Johns.  (N.  Y.)  370;  Allen  v.  Burlington, 
45  Vt.  202  ;  Fellows  v.  School  District,  39 
Me.  5-39 ;  U.  P.  R.  K.  Co.  v.  Dodge  Co.,  98 
U.  S.  541,  1878;  Clarke  v.  Dutcher,  9 
Cow.  (N.Y.)G74;  Stewarts.  Stewart,  6 
CI.  &  Fin.  911 ;  Ege  v.  Koontz,  8  Pa. 
St.  109 ;  Benson  i-.  Monroe,  7  Cush. 
(Mass.)  125;  Miles  v.  Duncan,  G  B.  &  C. 
671. 

1  Falls  r.  Cairo.  58  111.  403, 1871 ;  Rail- 
road Company  v.  Wyandotte  Co.,  16  Kan. 
587,  187G;  Wabaunsee  Co.  v.  Walker,  8 
Kan.  431  ;  Lamborn  r.  County  Commis- 
sioners, 97  U.  S.  181,  1877. 

Cases  showing  when  the  payment  is  deemed 
compulsory,  and  when  volunturii — Preston  v. 
Boston,  12  Pick.  (Mass.)  7  ;  infra,  sec.  917  ; 
Ashley  v.  Reynolds,  2  Stra.  916  ;  Bank  v. 
New  Orleans,  12  La.  An  42;  Louisville  y. 
Zanone,  1  Met.  (Ky.)  151;  Baltimore  v. 
Lefferman,  4  Gill  fMd),432;  Morris  y. 
Baltimore,  5  Gill  ( Md. )  248 ;  Walker  v.  St. 
Louis,  15  Mo.  574 ;  Glass  Company  v. 
Boston,  4  Met.  (Mass.)  181,  188;  Town 
Council  V.  Burnett,  34  Ala.  400,  1859,  and 
cases  cited;  Philadelpliia  v  Cooke,  30 Pa. 
St.  56 ;  Allentown  m.  Saeger,  20  Pa.  St. 
421  ;  Phillips  r.  Jefferson  Co.,  5  Kan.  412  ; 
Robinson  v.  Charleston,  2  Rich.  (South 
Car.)  317;  Shoemaker  v.  Board  of  Com- 
missioners, 36  Ind.  175  ;  Coulson  v.  Port- 
land, Deady,  481  ;  Dew  v.  Parsons,  18 
Eng.  Com.  Law,  87 ;  Colwell  v.  Piden,  3 
Watts  (Pa.),  327,  328  ;  County,  etc.  v.  Si- 
mons, 5  Gilm.  (10  III.)  513;  Elliott  v. 
Swartout,  10  Pet.  (U.  S.)  150;  Clark  v. 
Dutcher,  0  Cow.  (N.  Y.)  674;  Leonard  v. 
Canton  (license),  35  IMIss.  189,  1868;  Har- 
vey V.  Olney,  42  111.  336,  1866.  Te.xt  ap- 
proved, Princeton  i'.  Vierling,  40  Ind.  340, 
1872;  Bellinger  »;.  Gray,  51  N.  Y.  610. 
1873;  Detroit  v.  Martin,  34  Mich.  170, 
1876  ;  8.  c.  22  Am.  Rep.  512,  and  note  and 
cases  cited  ;  Muscatine  v.  Packet  Co.,  45 
Iowa,  185,  1876  ;  Eiston  v.  Chic.ngo  (.^pe- 
cia.1  assessment),  40  III.  514,  1866  ;  Cook 


V.  Boston  (license),  9  Allen  (Mass.),  393; 
Mylert's  Executors  v.  Sullivan  County, 
19  Pa.  St.  181. 

As  to  rigiit  to  recover  back  taxes  paid 
to  avoid  a  sale  of  lands  for  taxes,  the 
United  States  Supreme  Court,  in  deciding 
a  case  from  Kansas,  says :  "  It  has  un- 
doubtedly been  held  (though  perhaps  not 
directly  adjudged)  that  a  payment  of  ille- 
gal taxes  on  lands  to  avoid  or  remove  a  cloud 
upon  the  title,  arising  from  a  tax  sale,  is  a 
compulsory  payment.  The  case  of  Stephan 
V.  Daniels,  27  Ohio  St.  Rep.  527,  is  of  this 
character;  though,  in  that  case,  the  plain- 
tiff relied  on  the  provisions  of  a  local 
statute  ;  and  besides  this,  a  legal  tax  was 
combined  with  an  illegal  assessment; 
and  perliaps  a  sale  would  have  conferred 
a  valid  title  upon  the  purchaser.  Where 
such  would  be  the  effect  of  a  tax  sale,  we 
cannot  doubt  that  a  payment  of  the  tax, 
made  to  prevent  it,  should  be  regarded  as 
compulsory  and  not  voluntary.  The 
threatened  divestiture  of  a  man's  title  to 
land  is  certainly  as  stringent  a  duress  as 
the  threatened  seizure  of  his  goods,  and  if 
imminent,  and  he  has  no  other  adequate 
remedy  to  prevent  it,  justice  requires  that 
he  should  be  permitted  to  pay  the  tax, 
and  test  its  legality  by  an  action  to  recov- 
er back  the  money.  But  as,  in  general, 
an  illegal  tax  cannot  furnish  the  basis  of 
a  legal  sale,  the  case  supposed  cannot 
often  arise.  If  the  legality  of  the  tax  is 
merely  doubtful,  and  the  validity  of  the 
sale  would  depend  on  its  legality,  accord- 
ing to  the  law  of  Kansas,  the  party,  if  he 
chooses  to  waive  the  other  remedies  given 
him  by  law  to  test  the  validity  of  tlie  tax, 
must  take  his  risk,  either  voluntarily  to 
pay  the  tax  and  tluis  avoid  the  question, 
or  to  let  his  land  be  sold  at  the  hazard  of 
losing  it  if  the  tax  should  be  sustained. 
Having  a  knowledge  of  all  the  facts,  it  is 
held  that  he  must  be  presumed  to  know 
the  law,  and  in  the  absence  of  any  fraud 
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§  943.  The  coercion  or  duress  tohich  ivill  render  a  payment  in- 
voluntary must  iu  general  consist  of  some  actual  or  IhrL-atened 
exercise  of  power  possessed,  or  believed  to  be  possessed,  by  the 
party  exacting  or  receiving  the  payment,  over  the  person  or 
property  of  another,  from  which  the  latter  lias  no  other  means  of 
immediate  relief  than  by  making  payment.^ 

§  944.  3Ioncy  voluntarily  paid  to  a  corporation  under  a  claim  of 
right,  without  fraud  or  imposition,  for  an  illegal  tax,  license,  or 
fine,  cannot  —  there  being  no  coercion,  no  ignorance  or  mistake 
of  facts,  but  only  ignorance  or  mistake  of  the  law — be  recovered 
back  from  the  corporation,  either  at  law  or  in  equity,  even  though 
such  tax,  license,  fee,  or  fine  could  not  have  been  legally  de- 
manded and  enforced.^ 


or  better  knowledge  on  the  part  of  the 
officer  receiving  payment,  lie  cannot  re- 
cover back  money  paid  under  such  mis- 
take." Lamborn  v.  County  Commission- 
ers. 97  U.  S.  181. 

Unchr  prolfst.  —  Mereli/  pnyiitfj  under 
protest  does  not  make  the  payment  a  com- 
pulsory one.  Lee  v.  Templeton,  13  Gray 
(Mass.)  476  ;  ante,  sec.  112,  note. 

As  to  payment  wider  protest  —  EjT^ct  of 
these  words. — Baker  v.  Cincinnati,  11  Ohio 
St.  534,  1860;  Jenks  v.  Lima  Township, 17 
Ind.  326, 1861 ;  Taylor  v.  Board  of  Health, 
31  Pa.  St.  73;  Valpey  v.  Manley,  1  C.  B. 
592 ;  Parker  i'.  Railroad  Company,  7  jNL 
&  G.  253 ;  Boston,  etc.  Co.  v.  Boston,  4 
Met.  181;  Union  Pacific  R.  R.  Co.  v. 
Dodge  Co.,  98  U.  S.  541, 1878;  Allentown 
V.  Sacger,  20  Pa.  St.  421 ;  Cook  v.  Boston, 
9  Allen  (Mass.)  393.  An  assessment  was 
made  under  a  law  afterwards  declared  un- 
constilutional  and  paid  under  protest,  and  to 
prevent  a  threatened  sale,  it  was  held  that 
since  the  sale  would  not  have  constituted 
any  cloud  on  the  title,  the  payment  was 
voluntary  and  could  not  be  recovered 
back.  Detroit  v.  Martin,  "4  :\Iich.  170, 
187G;  s.  c.  22  Am.  Rep.  512  and  note; 
Ligonier  v.  Ackerman,  46  Ind.  552,  1874; 
Grim  v.  School  District,  57  Pa.  St.  433, 
1868;  Kansas  Pacific  Railway  Co.  i-.  Wy- 
andotte Co.,  16  Kan.  597,  1876. 

Lefjalizationof  the  illerjal  tax  by  the  leg- 
islature before  it  is  recovered  back  will 
defeat  the   action.     Grim  i-.   School  Dis- 


trict, 57  Pa.  St.  433,  18G8  ;  ante,  chaps,  iv. 
xix.  as  to  e.xtent  of  legislative  power. 

Enjoining  collection  of  illegal  taxes. 
See,  ante,  sees.  923,  924;  Coulson  v. 
PortUand,  Deady,  481. 

i  Radich  v.  Hudson,  95  U.  S.  210 ;  in- 
fra, sec.  947  ;  Mayor,  etc.  v.  Leff'erman,  4 
Gill  (Md.),425;  Brumagin  v.  Tillinghast, 
18  Cal.  250 ;  Mays  v.  Cincinnati,  1  Ohio  St. 
208. 

In  Mississippi,  contrary  to  the  current  of 
autiiority,  if  the  tax  is  wholly  unauthor- 
ized by  law  and  void,  and  is  paid  to  one 
having  formal  authority  to  collect  it,  the 
payment  is  treated  as  involuntarj'.  Tuttle 
V.  Everett,  51  Miss.  27,  1875;  s.  c.  24  Am. 
Rep.  022. 

'-  Robinson  v.  City  Council,  2  Rich. 
(South  Car.)  Law,  317,  1846;  Smith  i-. 
Hutchinson,  8  lb.  260,  1855;  Elston  v. 
Chicago  (void  sjiecial  assessment),  40  111. 
514,  1866;  Welch  v.  Marion,  48  Ala.  291, 
1872. 

In  a  late  case  in  Massachusetts  it  ap- 
peared that  by  resolutions  of  the  board  of 
mayor  and  aldermen  of  the  city  of  Low- 
ell, passed  .March  28,  1S70,  and  May  2, 
1876,  the  fee  for  a  liquor  license  of  the 
first  class  was  established  at  S200 ;  and  on 
May  9,  1870,  the  board  voted  to  grant  the 
plaintiffs  a  license  of  the  first  class.  On 
JNIay  10,  1876,  the  plaintiffs  called  upon 
the  city  treasurer  and  made  a  tender  of 
S200,  and  demanded  of  him  a  license. 
The  treasurer  informed  him  it  would  not 
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§  945.  In  this  connection  it  may  be  stated  that  tlie  principle  is 
a  general  one,  applicable  not  only  to  taxes  but  other  claims,  that 


be  ready  until  the  next  day.  On  May  11, 
1870,  the  phiintiffs  again  called  on  the 
treasurer,  but  were  informed  that  since 
the  aforesaid  tender  the  said  board  had 
voted  to  change  the  fee  to  $1,000.  The 
plaintiffs  thereupon  paid  the  treasurer 
§1,000,  under  protest  in  writing,  and  re- 
ceived their  license.  In  an  action  to  re- 
cover the  excess  (S800),  it  was  held,  that 
the  payment  was  voluntary  and  could  not 
be  recovered.  The  license  when  granted 
is  not  a  contract  between  the  licensee  and 
the  city  or  town  by  the  officers  of  which 
it  is  granted.  Municipal  officers,  in  acting 
under  tiie  statute,  are  merely  exercising 
the  police  authority  which  the  statute 
gives  as  public  officers.  Emery  v.  Low- 
ell, 127  Mass.  138. 

The  doctrine  that  in  cases  like  those 
stated  in  the  text  there  is  no  implied  as- 
suvipsit  is  carefully  examined  and  vindi- 
cated by  Carr,  J.,  and  Tucker,  Prest.,  in 
the  opinions  pronounced  by  them  in  Rich- 
mond (city  of)  y.  Judah,  5  Leigh  (Va.), 
305,  1834,  and  which  will  repay  perusal. 
Same  principle.  See,  also,  the  full  and 
able  opinion  of  Walker,  C.  J.,  in  Town 
Council  V.  Burnett,  34  Ala.  400, 1859,  and 
cases  cited ;  Christy's  Administrators  v. 
St.  Louis,  20  Mo.  143,  1854;  Walker  v. 
St.  Louis,  15  lb.  5G3;  Smith  v.  Readfield, 
27  Me.  145;  Railroad  Co.  v.  Dodge 
Co.,  98  U.  S.  541,  1878 ;  Emery  v.  Lowell, 
127  Mass.  138;  Conimrs.  v.  Land  Co.,  23 
Kan.  100  ;  Railroad  Co.  v.  Commissioners, 
98  U.  S.  541  ;  Railroad  Co.  v.  Wyandotte 
Co.,  16  Kan.  587,  1876 ;  Cook  v.  Boston,  9 
Allen  (Mass.),  393;  Muscatine  i-.  Packet 
Co.,  45  Iowa,  1 85, 1876 ;  Delanccy,  in  rr,  52 
N.  Y.  80 ;  Swift  1-.  Poughkeepsie.  37  N.  Y. 
514 ;  Bank  etc.,  v.  Mayor  43  N.  Y.  184 ; 
Wilkes  V.  Mayor,  21  Alb.  Law.  Jour.  32; 
Mass.  V.  Cummings,  22  Alb.  Law  Jour. 
376;  Cachet  v.  McCall,  50  Ala.  307, 
1873;  Falls  v.  Cairo,  58  111.  403,  1871; 
Sullivan  v.  McCammon,  51  Ind.  264, 1875 ; 
Stephenson  Co.  v.  Manny,  50  111.  100, 1870. 

Money  paid  under  a  mistake  of  fact  may 
be  recovered  back,  if  the  defendant's 
position  has  not  been  changed  in  conse- 
quence thereof.  Mayer  v.  Mayor,  etc. 
of  New  York,  63  N.  Y.  455,  1875.  Mistake 
of  law  not  alone  sufficient  ground.     Buck- 


nail  V.  Story,  46  Cal.  589;   s.  c.  13  Am. 
Rep.  220. 

The  same  doctrine  has  been  applied  to 
money  paid  under  an  unconstitutional  act 
of  the  legislature  and  ordinances  passed 
in  pursuance  thereof,  the  court  adopting 
the  principle  that  money  voluntarily  paid 
under  a  mistake  of  legal  right  cannot  be 
recovered  back,  and  that  mei-e  apprehen- 
sion of  an  impending  distress  warrant  did 
not  make  the  payment  a  compulsory  one  ; 
Baltimore  y.  Lefferman,  4  Gill  (:Md.),  425, 
1846,  where  Martin,  J.,  adverts  to  the 
leading  authorities,  and  deduces  from 
them  rules  substantially  the  same  as  those 
stated  in  the  text-  Approved,  Morris  v. 
Baltimore,  5  Gill  (Md.),  244.  See,  also, 
Gordon  v.  Baltimore,  //'.  231 ;  Detroit  v. 
Martin,  34  Mich.  170,  1876;  s.  c.  22  Am, 
Rep.  512 ;  s.  p.  Taylor  v.  Board  of  Health, 
31  Pa.  St.  73,  holding  that  a  threat  to  use 
legal  remedies  to  collect  does  not  make  the 
payment  compulsory. 

What  constitutes  compulsory  payment. 
Where  a  person,  on  his  own  motion,  goes  to 
the  city  clerk  and  pays  money  as  the  price 
of  a  license,  under  an  ordinance  after- 
wards judicially  declared  void,  the  pay- 
ment is  voluntary,  and  not  upon  compul- 
sion, although  the  ordinance  imposed  a 
fine  and  imprisonment  as  a  penalty  for 
not  obtaining  a  hcense ;  hence,  in  such 
cases,  the  money  cannot  be  recovered  back 
in  an  action  against  the  corporation.  Town 
Council,  etc.  v.  Burnett,  34  Ala.  400, 1859 ; 
Ligonier  i\  Ackernian,  46  Ind.  552,  1874 ; 
Where  the  action  lies,  the  remedy  to  re- 
cover back  illegal  taxes  paid  is  ordinarily 
at  law  and  not  in  equity.  Turner  v.  Al- 
thouse,  6  Neb.  54,  1877. 

In  Ohio  the  doctrine  is  judicially  asser- 
ted that  money  will  be  deemed  to  have 
been  paid  compulsorily  not  only  where 
the  payment  was  made  to  release  person 
or  property  from  detention,  but  also  in 
cases  where  the  parties  do  not  stand  on  an  equal 
foutiny,  and  where  the  one  party,  before 
he  would  perform  a  duty  enjoined  on  him 
by  law,  illegally  compelled  or  required  the 
other  to  pay  a  sum  of  money  to  induce  or 
secure  such  i)erformance.  Baker  v.  Cin- 
cinnati, 11  Ohio  St.  534,  1860,  action  to 
recover  money  paid  for  theatre  license 
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money  voluntarily  paid  to  a  municipal  corporation  under  a  claim 
of  right,  there  being  no  fraud  or  mistake  of  fart,  although  the 
payor  is  mistaken  in  point  of  law  as  to  his  legal  liability,  is  not 
recoverable  back.^     Wiicre   a  board  of  supervisors  acting  for  a 


*' under  pToU St,"  (\\ia\\iymg  and  explain- 
ing Mays  V.  Cincinnati,  1  ll>.  208.  So, 
wliere  a  connty  court  gave  notice  tliat 
tliey  wonld  grant  a  certain  ferry  to  the 
person  vvlio  would  donate  the  largest  sum 
to  the  count}',  and  in  accordance  there- 
with, the  then  holder  of  the  franchise  bid 
the  sum  of  ^.JOO,  in  iin  action  against  the 
county  he  was  allowed  to  recover  it  back, 
on  the  ground  that  the  county  authorities 
liad,  under  the  statute,  no  right  to  impose 
any  such  condition  or  restriction  upon 
the  grant.  County  ?;.  Simmons,  5  CJilin. 
(10  111.)  510.  As  to  liability  of  count;/  for 
a  ^fine  paid  to  it.  Cook  v.  Freeholders,  2 
Dutch.  (N.  J.)  32G.  So,  also,  it  has  been 
decided  that  a  payment  is  not  volnut<irii  if  the 
collector  hits  a  icarrant  by  virtue  of  which 
he  may  levy  and  sell,  and  this  is  exhibited 
to  the  person  paying  by  tlie  collector;  the 
party  in  that  state  not  being  entitled  in 
such  case  to  replevy  personal  property. 
Bradford  v.  Chicago,  25  III.  412,  1801. 

Money  compulsorily  paid  to  a  city  on 
a  void  assessment  for  the  purpose  of  open- 
ing a  street  may  be  recovered  back,  the 
right  to  such  recovery  being  especially 
clear  if  the  improvement  be  abandoned 
by  the  corporation.  Bradford  v.  Chicago, 
25  111.  412,  1801.  So,  it  seems,  that  if  in 
such  case  the  money  is  voluiitaril}'  paid, 
it  may  be  recovered  back,  as  on  the  r/round 
of  a  total  failure  of  consideration,  when  the 
scheme  of  the  improvement  for  which  the 
money  was  collected  has  been  almndoned, 
or  is  unreasonably  delayed  by  the  cor- 
porate authorities.  lb.  The  case  of 
Bradford  v.  Chicago,  supra,  distinguislied 
in  Falls  v.  Cairo,  58  111.  40:5,  1871,  in 
which  it  was  held  that  a  party  could 
not  recover  back  money  voluntarily  paid 
upon  a  special  assessment,  wliere  the  only 
mode  of  collection  was  by  a  levy  upon 
lands.  Ante,  sees.  608,  GIO.  Eight  of  re- 
covery back  where  the  assessment  is  set 
aside.  Jersey  City  v.  Callaghan,  41  N.  J. 
L.  349;  Jersey  City  v.  Kikor,  38  N.  J.  L. 
225;  Peyser  v.  Mayor,  TON.  Y.  497,  1877. 
Where  plaintiff  sought  to  recover  of  a 
city  under  an  ordinance  requiring  the  city 


to  refund  ta.xes  erroneously  levied,  it  was 
considered  that  the  mere  fact  that  he  saw 
the  improvement  for  which  the  tax  was 
levied  being  made  without  protesting 
against  it  would  not  estoj)  him  from  de- 
nying the  validity  of  the  assessment, 
it  not  appearing  that  he  knew  it  wasithe 
intention  to  assess  adjiicent  pro[)erty  for 
its  cost;  nor  would  the  fact  that  he  paid 
the  first  instalment  of  the  tax  without; 
protest  preclude  a  recovery,  a  protest  not 
being  required  by  the  terms  of  the  ordi- 
nance, liobinson  v.  Burlington,  50  Iowa, 
240.  See  Weber  v.  San  Francisco,  1  Cal. 
455 ;  Kellogg  v.  Ely,  15  Ohio  St.  04.  See, 
however,  the  cases  on  this  question  in 
Herman  on  Estoppel  and  Cooley  on  Tax- 
ation. Ante,  sec.  934.  In  Kentucky  it  is  held 
that  an  action  lies  to  recover  money  paid 
under  a  clear  and  palpable  mistake  of  law 
or  fact,  and  when,  in  law,  honor,  or  con- 
science, it  was  not  due.  Louisville  v. 
Henning,  1  Bush  (Ky.),  381,  1806.  What 
is  such  a  mistake?  lb.;  Noble  v.  Bullis, 
2.3  Iowa,  559 ;  Ripon  v.  School  District, 
17  Wis.  83.  In  Indiana  the  question.  What 
is  necessary  to  make  a  jjayment  of  a  li- 
cense fee  required  by  ordinance  invalid? 
is  discussed,  and  the  leadingjiuthorites  ex- 
amined at  length  by  Burdich,  J.,  in  Li- 
gonier  v.  Ackerman,  40  Ind.  552,  1874. 
Rules  of  the  civil  laiv  and  provisions  of  the 
Louisiana  Code  on  this  subject,  which  are 
not  entirely  coincident  with  the  English 
and  American  jurisprudence.  See  Wors- 
ley  V.  Municipality,  9  Kob.  (La.)  324, 
1844,  relating  to  ivharfitje  illegally  col- 
li'cted,  and  Catholic  Society  v.  New  Or- 
le.ms,  10  La.  An.  73,  as  to  recovery  back 
of  taxes  assessed  upon  cxemiit  property  ami 
voluntarily  paid.  See,  however.  Camp- 
hell  V.  New  Orleans,  2  La.  An.  34 ;  Fac- 
tors, etc.  Co.  V.  New  Orleans,  25  La.  An. 
454,  1873. 

Remedy  where  illegal  taxes  have 
reached  state  treasury.  Shoemaker  v. 
Board  of  Commrs.,  36  Ind.  175, 1871.  See, 
also,  Cooley  on  Taxation. 

1  Marriott  v.  Hampton,  2  Esp.  646;  s. 
c.  2  Smith  Leading  Cases,  237;  Clarke  v. 
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county  have  power  "  to  examine,  settle,  and  allow  "  all  accounts 
chargeable  against  the  county,  their  allowance  and  settlement  is, 
as  a  rule,  binding  upon  the  county  so  as  to  preclude  it  from 
recovering  back  money  paid  pursuant  thereto.^  But  before  pay- 
ment, the  county  may,  in  the  author's  judgment,  defend,  not- 
withstanding the  allowance,  if  not  liable  in  law.^ 

§  946.  Where  there  is  no  mistake  or  fraud,  a  voluntary/  payment 
cannot  he  recovered  on  the  mere  ground  that  the  one  party  was 
under  no  legal  obligation  to  pay  and  the  other  had  no  right  to 
receive.  Where  a  party  would  recover  back  taxes  which  he  is 
under  no  legal  obligation  to  pay,  the  payment  must  be  compul- 
sory.-^ Tiie  statute  of  limitations  was  held  to  apply  to  an  action 
of  this  land.* 


§  947.  Tlie  doctrine  of  the  Supreme  Court  of  the  United  States 
as  to  the  right  to  recover  back  taxes  stated.  The  principles  above 
stated  in  sections  939,  940,  as  those  which  govern  the  common- 
law  right  in  the  absence  of  statutory  regulations  to  recover  hack 
illegal  taxes,  and  the  elements  necessary  to  constitute  a  compul- 
sory payment,  have  been  sanctioned  as  correct  by  the  Supreme 

Dutcher,  9  Cow.  (N.  Y.)  674;  Mowatt  v.  i  Supervisors  v.  Briggs,  2  Denio  (N- 

Wriglit,  1  Wenfl.  (N.  Y.)   355;  Supervis-  Y.),26,  1840;  s.  c.  2  Hill  (N.  Y.),135;  fol- 

ors  ('.  Briggs,  2  Denio  ;  infra,  26,  and  cases  lowed,  Smelson  i'.  State,  16  Ind.  29. 
cited  on  p.  40.  "^  Ante,  sec.  487;  sec.  502  and  note; 

Mistake,  in  order  to  be  a  ground  of  re-  sec.  504. 
covery,  must  be  a  mistake  of  fact,  and  ^  Infra,  sec.  947;  McCrickart  v.  Pitts- 

not  of  law.     Lamborn  v.    County  Com-  burgli,  88  Pa.  St.  133;  Boston  r.  Monroe, 

missioners,  97  U.  S.  181;  Hunt  v.  Rous-  7  Cusli.  (Mass.)  125;  Mays  i-.  Cincinnati, 

maniere,  1  Pet.  15;  Bilbie  v.  Lumley,  2  1  Ohio    St.   268;  Clarke   v.   Dutcher,   9 

East,  4G9 ;  2  Smith's  Lead.  Ca.  398,    6th  Conn.  674  ;  Taylor  v.  Board,  .31  Pa.  St.  73 ; 

ed.  458;    ^larriott  v.  Hampton.     A  vol-  Allentown    v     Saeger,  20  Pa.   St.   421; 

untary  payment,  made  with  a  full  know!-  Wharton  r.  Birmingham,  37  Pa.  St.  371 ; 

edge  of  all  the  facts  and  circumstances  of  Knibbs  v.  Hall,  1   Esp.  279;  Robinson  v. 

the  case,  though  made  under  a  mistaken  Charleston,  2   Rich.  317 ;  Lester  v.  Bal- 

vicw  of  the  law,  cannot  be  revoked,  and  fimore,  29  Md.  415;  Tupelo  v.  Board,  etc. 

the  money  so   paid  cannot  be  recovered  56  Miss.  332  ;  Cahaba  v.  Burnett,  34  Ala. 

back.     Clarke  v.  Dutcher,  9  Cow.  (N.  Y  )  400. 

674;  Eger.  Koontz,  8  Barr  (Pa.)  109;  «  j^j-own  i-.  Painter,  44  L:)wa,  368, 1876; 
Boston  and  Sandwich  Glass  Co.  v.  Bos-  Hamilton  i;.  Dubuque,  50  Iowa,  213, 1878; 
ton,  4  Met.  (Mass.)  187;  Benson  v.  Mon-  Callanan  v.  Madison,  45  Iowa,  561 ;  Cora- 
roe,  7  Cush.  (Mass.)  125;  Milnes  v.  monwealth  v.  Philadelphia,  29  Pa.  St. 
Duncan,  6  B.  &  C.  671  ;  Stewart  v.  Stew-  497  ;  and  see  generally,  Cooley  on  Taxa- 
art,  6  CI.  &  Fin.  968 ;  and  see  cases  cited  tion,  ch.  xxiv. 
in  note  to  2  Smith's  Lead.  Ca.  403,  404, 
Gth  ed.  466;  Marriott  y.  Hampton. 
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Court  of  the  United  States  in  two  recent  judgments.^  The 
court  recoL;nizes  the  followijig  as  a  cori'ect  statement  of  the  com- 
mon-law doctrine  on  the  sul)JL'et :  —  "  WJiere  a  party  pays  an  ille- 
gal demand  with  a  full  knowledge  of  all  the  facts  which  render 
such  demand  ilk-gal,  without  an  immediate  and  urgent  necessity 
therefor,  or  unless  to  release  his  person  or  property  from  deten- 
tion, or  to  prevent  an  immediate  seizure  of  his  person  or  prop- 
erty, such  payment  must  be  deemed  voluntary  and  cannot  be 
recovered  back.  And  the  fact  that  the  party  at  the  time  of 
making  the  payment  files  a  icritten  jjrotcst  does  not  make  the 
2)ayment  in  vol  un  tar}'."' 

But  "  when  a  party  not  liable  to  taxation  is  called  upon  per- 
emptorily to  pay  upon  a  tax  warrant,  and  he  can  save  himself 
and  his  property  in  no  other  way  than  by  paying  the  illegal  de- 
mand, he  may  give  notice  that  he  so  pays  it  by  duress  and  not 
■voluntarily,  and  by  showing  tliat  he  is  not  liable,  recover  it  back 
as  money  had  and  received."  Applying  these  princij^les  in  a 
case  where  it  appeared  that  the  lands  of  a  railroad  company  were 
taxed,  some  of  which  were,  and  some  of  which  were  not  taxable^ 
and  a  tax  warrant  was  out  which  authorized  the  seizure  of  per- 
sonal property,  but  under  which  no  demand  had  been  made  or 
special  or  active  steps  had  been  taken  and  no  immediate  seizure 
threatened,  and  the  company  presented  itself  and  made  payment 
of  all  of  its  taxes  in  the  usual  way,  but  under  a  general  protest  in 
writing  "  that  the  taxes  were  illegally  assessed  and  levied,  were 
wholly  unauthorized  b}'  law,  and  that  suit  would  be  instituted  to 
recover  back  the  money  paid,"  it  was  held  that  the  paijment  icas 
not  compulsory  in  such  a  sense  as  to  give  the  right  to  recover 
back  taxes  thus  paid.^ 

1  Laniborn  v.  Dickinson  Co.,  97  U.   S.  separated  from  tlie  facts  of  the  particular 

181,   1877  ;  Union    Pacific    R.    R.    Co.  v.  case  under  consideration,  would  seem  to 

Dodge  Co.,  08  U.  S.  541,  1878.  imply  that  a  protest  alune  was  sufficient 

-  Union  Pacific  R.  R.  Co.  v.  Dodge  Co.,  to  show  that  the  payment  was  not  volun- 

supra.    Mr.  Chief  Justice    Walte,  in    giv-  tary,  hut  on  examination  it  will  be  found 

ing  the  judgment  of  the  court  in  the  case  that  the  protest  was  used  to  give  effect  to 

last  cited,  accompanied  the  statement  of  the  other  attending  circumstances.    Thus, 

tiie   rules  appearing  in  this  section  of  the  in  Elliott  y.    Swartout,  10  Pet.   137,   and 

te.xt  with  the  following  observations  upon  Bond  c.  Hoyt,    13  Pet.  2G0,  wiiich  were 

several  judgments  of  the  Supreme  Court  customs  cases,  the  payments  were  made 

which  had  been  sometimes  erroneously  to  release  goods  held   for  duties  on  im- 

supposed  to  lay  down  a  different  doctrine  :  ports,  and  tiie  protest  became  necessary 

"  There  are,  no  doubt,  cases  to  be  found  in  order  to  show  that  tiie  legality   of  the 

in   which  the  language  of   the  court,  if  demand  was  not  admitted  when  the  pay- 

voL.  J  I.  26 
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Actions  for  Torts. 
§  948.  (752)  We  find  it  impossible  to  state,  by  way  of  defini- 
tion, any  rule  so  exact  as  to  be  of  much  practical  value  which 
will  precisely  embrace  the  torts  for  which  a  private  action  will  lie 
against  a  municipal  corporation.  The  difficulty  experienced  by 
the  courts  on  this  subject  has  been  often  confessed,  and  speaking 


ment  was  made.  The  recovery  rested 
upon  the  fact  that  the  payment  was  made 
to  release  property  from  detention,  and 
the  protest  saved  tlie  rights  which  grew 
out  of  that  fact.  In  Philadelphia  v.  Col- 
lector, 5  Wall.  730,  and  Collector  v.  Hub- 
bard, 12  Id.  13,  which  were  internal 
revenue  tax  cases,  the  actions  were  sus- 
tained '  upon  the  ground  that  the  several 
provisions  in  the  internal  revenue  acts 
referred  to,  warranted  the  conclusion  as  a 
necessary  implication  that  Congress  in- 
tended to  give  the  tax-payer  such  reme- 
dy.' It  is  so  expressly  stated  in  the  last 
case.  (p.  14.)  —  As  the  case  of  Erskine 
V.  Van  Arsdale,  15  Wall.  75,  followed 
these,  and  was  of  the  same  general  char- 
acter, it  is  to  be  presumed  that  it  was  put 
upon  the  same  ground.  In  such  cases 
the  protest  plays  the  same  part  it  does  in 
customs  cases,  and  gives  notice  that  the 
payment  is  not  to  be  considered  as  admit- 
ting the  right  to  make  the  demand." 

Compulsion,  what?  Adverting  to  the 
case  in  judgment  the  chief  justice  in 
the  case  from  which  the  last  extract  was 
taken  proceeds :  "  The  real  guest  ion  in 
this  case  is  whether  there  was  such  an  immedi- 
ate and  urgent  necessity  for  the  paijment  of 
the  taxes  in  controversy  us  to  imply  that  it  was 
made  upon  compulsion.  The  treasurer  had 
a  warrant  in  his  hands  which  would  have 
authorized  him  to  seize  the  goods  of  the 
company  to  enforce  the  collection.  This 
warrant  was  in  the  nature  of  an  execu- 
tion running  against  the  property  of  the 
parties  charged  with  taxes  upon  the  lists 
it  accompanied,  and  no  opportunity  had 
been  afforded  the  parties  of  obtaining  a 
judicial  decision  of  the  question  of  their 
liability.  As  to  this  class  of  cases  Chief 
Justice  Shaiv  states  the  rule  in  Preston  v. 
Boston,  12  Pick.  14,  as  follows  :  —  '  When 
a  party  not  liable  to  taxation  is  called 
upon  peremptorily  to  pay  upon  such  a 
warrant,  and  he  can  save  himself  and  his 
property  in  no  other  way  than  by  paying 


the  illegal  demand,  he  may  give  notice 
that  he  so  pays  it  by  dui-ess,  and  not  vol- 
untarily, and,  by  showing  that  he  is  not 
liable,  recover  it  back  as  money  had  and 
received.'  This,  we  think,  is  the  true  rule, 
but  it  falls  far  short  of  what  is  required  in 
this  case.  No  attempt  had  been  made  by 
the  treasurer  to  serve  his  warrant.  He  had 
not  even  personally  demanded  the  taxes 
from  the  company,  and  certainly  nothing 
had  been  done  from  which  his  intent 
could  be  inferred  to  use  the  legal  process 
he  held  to  enforce  the  collection,  if  the 
alleged  illegallity  of  the  claim  was  made 
known  to  him.  All  that  appears  is,  that 
the  company  was  charged  upon  the  tax- 
lists  with  taxes  upon  its  real  and  personal 
property  in  the  coimty.  After  all  the 
taxes  had  become  delinquent  under  the 
law,  but  before  any  active  steps  whatev- 
er had  been  taken  t(;  enforce  their  collec- 
tion, the  company  presented  itself  at  the 
treasurer's  ofBce,  and  in  the  usual  course 
of  business  paid  in  full  everything  that 
was  charged  against  it,  accompanying  the 
payment,  however,  with  a  general  protest 
against  the  legality  of  the  charges,  and  a 
notice  that  suit  would  be  commenced  to 
recover  back  the  full  amount  that  was 
paid.  No  specification  of  alleged  illegal- 
ity was  made,  and  no  particular  property 
designated  as  wrongfully  included  in  the 
assessment  of  the  taxes.  The  protest 
was  in  the  most  general  terms,  and  evi- 
dently intended  to  cover  every  defect 
that  might  thereafter  be  discovered,  either 
in  the  power  to  tax  or  the  manner  of  ex- 
ecuting the  power.  Three  years  after- 
wards, and  after  the  case  Railway  Co.  r. 
McShane,  22  Wall.  444,  which  was  sup- 
posed to  decide  that  the  particular  lands 
now  in  question  were  not  subject  to  tax- 
ation, this  suit  was  brought.  Under  such 
circumstances,  we  cannot  hold  that  the 
payment  was  compulsory  in  such  a  sense 
as  to  give  a  right  to  the  present  action." 


§  040.]  CIVIL   ACTIONS   AND    LIABILITIKS.  049 

of  it,  Mr.  Justice  Foote  remarks  :  "  All  that  can  be  done  with 
safety  is  to  determine  each  case  as  it  arises."  ^  It  is  very  justly 
observed  in  Mersey  Dock  cases ^  (relating  to  the  liability  of  a 
public  corporation  required  to  maintain  suitable  docks  and  harbor 
accommodations,  for  the  use  of  which  they  were  authorized  to 
demand  certain  dues)  "  that  in  every  case  the  liability  of  a  body 
created  by  statute  must  be  determined  under  a  true  interpreta- 
tion of  the  statutes  under  which  it  is  created."  We  can,  perhaps, 
most  satisfactorily  ascertain  the  state  of  the  law  respecting  the 
liability  of  municipal  corporations  in  actions  for  torts  by  referring 
to,  and,  as  far  as  possible,  classifying,  the  cases  (which  may  be 
grouped  according  to  the  subject  matter)  in  which  such  liability 
has  been  judicially  asserted  or  denied.  And  first,  we  will  men- 
tion certain  cases  in  which  these  corporations  are  7iot  liable  to 
civil  actions,  unless  the  liability  be  expressly  created  by  statute. 

§  949.  (7')3)  A  municipal  corporation  is  not  liable  to  an  action 
for  damages  either  for  the  non-exercise  of,  or  for  the  manner  in 
wliicli  in  good  faith  it  exercises,  discretionary  j}oivers  of  a  public 
or  legislative  chararter.  Thus,  where  such  a  corporation  has  a  dis- 
cretion as  to  the  time  and  manner  of  making  corporate  improve- 
ments, as,  for  example,  grading  streets,  making  sewers,  drains, 
vaults,  etc.,  building  market-houses,  improving  its  harbor,  and 
the  like,  neither  mandamus  nor  a  private  action  will  lie  against  the 
corporation  for  omitting  or  neglecting  to  act  ;  and  the  reason  is 
that  such  powers  are  conferred  to  be  exercised  or  not,  as  the  pub- 
lic interest  is  deemed  to  require,  aud  there  is  no  implied  liability 
for  deciding  either  that  the  public  interest  does  not  require 
action,  or  that  it  requires  action  in    a   particular  way.^     There 

1  Lloyd  V.  Mayor,  etc  ,  of  New  York,  1  plied  to  a  case  in  which  it  was  unsuccess- 

Seld.  (5  N.  Y.)   36!),  375,  1831 ;  Cobb  v.  fully  sought  to  make  the  corporation  lia- 

Dalton,  53  Ga.  426.  ble  for  siispcndinr]  the.  onlinance  forhldding 

-Mersey    Docks   v.   Gihbs;    Same   r.  //-e/co/is,  during  whiclitime  tiie  plaintiff's 

Penliallow,  Law  R.  1  H.  L.  Cases,  03  ;  s.  liouse  was  destroyed  by  fireworks  negli- 

c.  1  II.  &  N.  439 ;  3  Ih.  164,  approved  by  gently  used  by  boys.     Hill   r.   Charlotte, 

/iViY'.f,  J.,  in  his  learned  opinion  in  Kich-  72  Nortii  Car.  55,   187G ;  s.  c.   Am.   Rep. 

niond  V.  Long's  Administrators,  17  Gratt.  451 ;  Campbell  r.  Montgomery,  53  Ala. 

(Va.)  375.  527;  Davis  v.  City  Council,  51  Ala.   139  ; 

3  Wilson  1-.  :Mayor,  etc.  of  New  York,  pvM,  sees.  1043-io52  ;  White  r.  Yazoo 
1  Denio  (N.  Y.),  505,  1845.  FoHowed,  City,  27  Miss.  357,  1854 ;  Griffin  v.  May- 
Cole  V.  Medina,  27  Barb.  (N.  Y.)  218,  or,  9  N.  Y.  456,  1853,  and  cases  cited. 
1858  ;  Lacour  v.  Mayor,  etc.  of  New  York,  FoMowed,  Dewey  v.  Detroit,  15  Mich.  307, 
3  Duer  (N.  Y.),  406,  1854.  wiiere  tlie  council  had  a  discretion  as  to 

Tlie  text  cited  and   the  principle  ap-  the   number    of    subordinate    officers  it 
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ma}'  be,  however,  as  elsewhere  shown,  an  implied  liability  for  the 
negligent  or  unskilful  manner  in  which  strictly  corporate  powers, 
as  distinguished  from  public  powers,  are  carried  into  execution, 
although  there  was  no  perfect  duty  resting  on  the  corporation 
to  enter  upon  the  works  or  undertakings  involving  the  exercise 
of  such  powers.^  But  the  liability  in  such  cases  attaches  only 
when  the  duties  cease  to  be  judicial  in  their  nature,  and  become 
purely  ministerial.^ 


§  950.  (754)  Unless  there  be  a  valid  contract  creating,  or  a 
statute  declaring,  the  liability,  a  municipal  corporation  is  not 
bound  to  provide  for  and  secure  a  perfect  execution  of  its  by-laws, 
and  it  is  not  responsible  in  a  civil  action  for  the  neglect  of  duty 
on  the  part  of  its  officers  in  respect  to  their  enforcement,  although 
such  neglect  results  in  injuries  to  private  persons  which  would 
otherwise  not  have  happened.''^      Conformably  to  the  foregoing 


would  appoint ;  Western  College  v.  Cleve- 
land, 12  Ohio  St.  375,  1861  ;  Carr  v. 
Kortliern  Liberties  (authority  to  construct 
sewers),  35  Pa.  St.  3-24,  1860;  Grant  v. 
Erie  (fire  and  damages  from  failure  to 
repair  reservoir),  G9  Pa.  St.  420,  1871 ;  s. 
c.  8  Am.  Rep.  272  ;  Bennett  v.  New  Or- 
leans, 14  La.  An.  120, 1849  ;  Cooley  Const. 
Lim.  208;  infra,  sec.  959;  Kelly  v.  Mil- 
waukee (damage  by  swine  at  large),  18 
Wis.  83,  1864  ;  Joliet  r.  Verley,  35  111.  58  ; 
per  Berkwith,  J. ;  Alton  i;.  Hope,  G8  111. 
107,  1873;  Goodrich  v.  Chicago,  20  III. 
445,  1859,  in  which  it  was  held  where  a 
city  corporation  had,  among  other  powers, 
express  authority  "  to  remove  all  obstruc- 
tions in  the  Jtarior,"  that  it  was  not  liable 
to  a  party  who  received  damages  from 
a  sunken  hulk  therein,  if  the  city  had 
never  undertaken  to  exercise  the  power 
granted  to  it  to  clear  out  the  harbor.  "  If, 
however,"  savs  Caton,  J.,  "  the  city  had 
entered  upon  the  work  of  removing  tlie 
Imlk,  and  in  doing  so  had  carelessly  left 
it  in  an  exposed  situation,  by  reason  of 
which  a  navigator's  vessel  was  injured,  it 
would  bo  liable  for  sucli  negligence,  but 
not  liable  for  damages  by  spiles  in  front 
of  pier  owned  by  it  in  a  navigable  river. 
Seaman  v.  Maj'or  of  New  York  (N.  Y.)  ; 
8.  c.  21  Alb.  Law  Jour.  273.  See  infra, 
sees.  974,  980 ;  Mayor,  etc.  v.  Furze,  3 
Hill  (N.  Y.),  012,  explained  in  Wilson  v. 


Mayor,  etc.,  1  Denio  (N.  Y.),595,  600,  and 
in  Mills  V.  Brooklyn,  32  N.  Y.  489,  1865, 
cited  infra,  sees.  1046,  1047 ;  Dayton  v. 
Pease,  4  Ohio  St.  80,  1854. 

As  to  mandatory  and  discretionari/  poivers, 
see  ante,  sees.  98,  832,  857  ;  post,  sees. 
1043-1052.  Steines  v.  Franklin  Co.,  48 
Mo.  167.  As  to  private  action  for  dam- 
ages for  breach  of  duty  imposed  by  stat- 
ute or  municipal  ordinance.  Heeney  v. 
Sprague,  11  R.  L  456.  1877  ;  s.  c.  23  Am. 
Rep.  502  ;  Flynn  v.  Canton  Co.,  40  Md. 
312 ;  s.  c.  17  Am.  Rep.  603  and  note. 

1  Post,  sees.  953,  note,  980,  1017,  1024, 
1048  et  seq.  The  text  cited,  Clarence  v. 
Auburn,  66  N.  Y.  334,  341, 1876. 

-  Post,  sec.  1048  et  seq. 

3  Levy  V.  the  Maj'or,  etc.  of  New  York, 
1  Sandf.  (N.  Y.)  s.  c.  465,  relating  to  in- 
jury committed  by  swine  running  at  large 
in  the  streets  in  violation  of  by-laws,  cited 
with  approval,  11  N.  Y.  (1  Kern.)  396,  and 
see  cases  tliere  cited,  and  in  GrifRn  v.  tlie 
Mayor,  etc.  of  New  York,  9  K  Y.  (5  Seld.) 
456,  459,  per  Denio,  J. ;  s.  P.  Peck  v.  Aus- 
tin (market  ordinance),  2  Texas,  162, 
1858,  in  which  the  court,  admitting  that 
such  a  corporation  may  be  liable  for  "  the 
wrongful  acts  of  its  officers  done  under  its 
autliority,  and  pursuant  to  its  will,  express 
or  implied,"  say  tliat  "such  a  rule  can- 
not be  enforced  in  this  case,  because  the 
act,  or   non-action,  of  the   officers   com- 


§  952]  CIVIL   ACTIONS    AND    LIABILITIES.  951 

principles  the  Supreme  Court  of  Georgia^  in  a  recent  case,  held 
that  a  municipal  corporation  is  not  liable  for  damarjes  resulting 
from  a  failure  on  the  part  of  its  council  to  perform^  or  from  an  im- 
proper performance  of  those  powers  and  duties  which  are  hgida- 
tive  or  judicial  in  thdr  character.  For  tlunuiges  resulting  from 
their  neglecting  to  perform,  or  negligence  in  the  performance  of 
those  duties  Avhicli  are  purely  ministerial,  it  would  be  liaMe. 
Tliere  is  no  sound  distinction,  says  the  court,  as  to  such  liability 
between  a  failure  to  pass  an  ordinance,  in  the  first  instance,  and 
its  repeal  or  suspension  after  being  passed.  Therefore,  where  a 
city  council  passed  an  ordinance  forbidding  the  running  at  large  of 
cattle  in  its  streets,  but  subsequently  suspends  its  operation  in- 
definitely, on  the  ground,  among  others,  that  the  growtii  of 
weeds  and  grass  was  too  luxuriant  for  comfort,  health,  and  good 
appearance,  one  ivho  was  gored  by  a  coiv  running  at  large  in  the 
streets  would  not  have  a  cause  of  action  against  the  city ;  nor 
would  the  principle  be  altered  by  the  fact  that  the  owner  paid  a 
municipal  tax  on  the  cow.^ 

§  951.  A  failure  by  the  corporation  to  exercise  its  charter  p)oiver 
to  abate  nuisances  does  not  give  a  person  wlio  is  injured  by  the 
failure  a  private  action  against  the  corporation  ;  and  therefore 
where  a  house  in  a  city  was  destroyed  by  fire  caused  by  sparks 
from  an  engine  on  the  adjoining  property,  which  w\as  by  ordi- 
nance a  nuisance  the  city  might  have  abated,  but  which  after 
notice  and  request  it  had  neglected  to  abate,  the  city  is  not  lia- 
ble in  damages  for  such  non-action  and  neglect,  to  the  owner  of 
the  house  destroyed.^ 

§  952.  Nor  is  a  city  liable  to  the  plaintiff  for  the  value  of  his 
house  destroyed  by  the  taking  fire  of  a  ivooden  building  which  the 

plained  of  was  contrary  to  the  will  of  the  ordinance,  nor  is  it  made  liable   by  the 

corporation  as  expressed  in  tiie  ordinance."  fact  that  its  board  of  trustees  are  cogni- 

See,  also,  observations  (nriinnKlo)  of  Mur-  zant  of  the  tortious  act,  or  even  participate 

shall,  V.  J  ,  in  Fowle  r.  Alexandria.  :\  Pet.  tiierein.      Trustees,  etc.  v.  Schroeder,   58 

398.  409,  18;]0;  Lorrillard  v.  Monroe.   U  111.  3'):!,  1871. 

N.  Y.   (1  Kern.)  302,   39(5.  1854,  athrmini,'  i  Rivers  v.  City  Council  of  Auf:usta, 

P.  c.   12  Barb.  IGl  ;    Chan.ller  v.   Bay  St.  28  Alb.  Law  Jour.  17,  decided  Nov.  2-3, 

Louis,  57  Miss.  327  ;    Sutton  v.  Board.  41  1880. 

Miss.  236;  Sherman  r.  Granada,  51  Miss.  •^  Davis   v.   Mont<romcry,  51  Ala.  139, 

180.     A  municipal  corporation   is  not  or-  1874;  s.  c.  23  Am.  Kep  545;  s.  p.  Camp- 

dinarily  liable   for  the  illegal  and  unau-  bell  v.  Montgomery,  5;J  Ala.  627. 
thorized    acts    of   its   ofBcers   under  an 
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city  permitted  to  be  erected  in  violation  of  its  ordinance.^  It  has 
sometimes,  indeed,  been  broadly  declared  that,  in  the  absence  of 
a  statute  giving  it,  an  action  at  law  for  damages  will  not  lie 
against  a  municipal  corporation  for  failing  to  exercise  its  legisla- 
tive functions  or  powers  to  the  injury  of  private  individuals,  even 
where  the  duty  of  exercising  them  is  imperative  or  mandatory .^ 

§  953.  (755)  A  municipal  corporation  is  not  liable  to  a  private 
individual,  for  losses  caused  by  its  having  misconstrued  the  extent 
of  its  poivers,  and  issued  a  license  which  it  had  no  authority  to 
grant.^  The  license  in  the  case  just  cited  from  the  United  States 
Supreme  Court  ^  was  granted  by  the  corporation,  without  author- 
ity therefor,  to  a  person  to  exercise  the  trade  of  auctioneer ;  and 
the  plaintiff,  having  sustained  losses  from  his  fraudulent  conduct, 
brought  an  action  against  the  city,  the  injury  alleged  in  the  dec- 
laration being  an  omission  bj^  the  city  to  take  a  bond,  as  required 
by  law ;  and  the  corporation  having  no  authority  to  require  or 
take  such  a  bond,  it  was  held  that  the  action  could  not  be  main- 


1  Forsyth  v.  Atlanta,  45  Ga.  152, 1872 ; 
8.  c.  12  Am.  Rep.  576. 

2  Keock  V.  Newark,  33  N.  J.  Law  (4 
Vroom),  129, 1868.  The  judgment  in  this 
case  can,  however,  rest  on  other  grounds. 
Post,  sec  991.    See  ante,  sec.  98,  note. 

As  to  who  are  corporate  officers,  and 
what  are  corporate  duties,  see  infra,  sees. 
953,  957,  974,  980,  1043,  1052. 

.,4s  to  contract  to  enforce  ordinances,  see 
Le  Claire  y.  Davenport,  13  Iowa,  210.  Ante, 
sec.  385 ;  Gale  v.  Kalamazoo,  23  Mich.  344, 
1871. 

8  Fowle  V.  Ale.xandria,  3  Pet.  398, 1830  ; 
s.  c.  below,  3  Cranch  C.  C.  70.  Ante,  sees. 
457,935;  infra,  sec.  068.  Nor  is  a  muni- 
cipal corporation  liable  for  the  act  of  its 
council  in  erroneoiisli/,  but  without  any 
corruption  or  malice,  refusin;/  to  grant  aretail 
license,  by  mistake  supposing  it  had  dis- 
cretion over  the  subject,  when  in  fact  it 
had  none.  The  exemption  from  liability 
is  placed  by  the  court  upon  tlie  ground 
that  such  functions  are  substantially  ju- 
dicial in  their  nature.  Duke  v.  Rome,  20 
Ga.  635,  1856 ;  White  v.  Yazoo  City,  27 
Miss.  357,  1854;  sujira,  sec.  949;  post, 
sec.  1046,  1047. 

*  Fowle  i;.  Alexandria,  supra.  In  Cole, 
V.  Nashville,  4  Sneed  (Tenn.),  162,  1851, 


arising  on  demurrer  to  the  declaration,  it 
was  properly  held  that  as  the  municijial 
corporation  had  no  jurisdiction  ocer  lunatics, 
and  no  power  and  no  duty  to  arrest  and 
confine  them,  or  to  take  measures  for  this 
purpose,  it  could  not  be  made  liable  for  a 
supposed  ojnission  o/ duty  for  not  doing  so. 
Post,  sec.  968.  But  in  the  same  case  it 
was  also  decided  that  if  such  a  corpora- 
tion, or  its  officers,  knowing  that  a  person 
ivas  a  lunatic,  granted  him  a  license  to  carry 
on  a  dangerous  avocation,  as  that  of  a  drug- 
gist, it  was  liable  in  damages  to  a  party 
injured  by  such  person  while  in  pursuit 
of  the  business  for  which  he  was  thus 
licensed.  This  decision  was  based  upon 
the  ground  that  the  injury  which  hap- 
pened was  a  natural  and  probable  result 
of  the  power  granted,  and  that  such  cor- 
porations are  liable  for  the  wrongful  acts 
and  neglect  of  their  ofiicers  in  the  course, 
and  within  the  scope,  of  their  employ- 
ment. But  was  the  act  of  granting  a 
license  to  a  druggist  a  corporate  act  ?  Was 
it  not  rather  a  puV)]ic  power  to  be  e.xer- 
cised  by  the  corj)oration  as  a  public  agency 
of  the  state  ?  And  if  so,  the  acts  or  neg- 
lect of  the  officers  would  impose  no  lia- 
bility on  the  corporation.  Ante,  sec.  66  ; 
post,  sees.  957,  970,  974-980. 
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tallied.  The  court  observed  that  the  auctioneer  was  not  "  the 
officer  or  agent  of  the  corporation,  Ijut  acted  for  himself,  as 
entirely  as  a  tavern-keeper  or  other  person  who  carries  on  any 
business  under  a  license  from  the  corporate  body."  The  propo- 
sition may,  we  think,  be  affirmed  as  unquestionably  sound,  that 
the  licensees  of  a  municipal  cor})oration  to  exercise  any  indepen- 
dent trade  or  business  for  their  own  profit  are  not  the  officers  or 
agents  of  the  corporation  so  as  to  make  it  liable,  on  the  principle 
of  respondeat  superior^  for  their  conduct. 

§  954.  A  municipal  corporation  owning  water-works  which  sup- 
ply private  consumers  on  the  payment  of  water-rent,  is  not  liable 
to  the  latter  for  negUrjently  laying  its  mains  too  near  the  surface 
of  the  ground  so  that  they  are  frozen,  ivherehy  the  water  is  cut  off^ 
except  for  the  loss  of  the  rents  during  the  period  when  the  water 
is  not  supplied :  the  court  observing  that  the  claim  in  suit  was 
not  for  damages  caused  by  the  bursting  of  the  water-pipes  laid 
by  the  city,  but  for  the  loss  of  water,  and  that  the  introduction 
of  water  by  the  city  into  private  houses  was  a  license  which  was 
paid  for,  and  was  not  on  the  footing  of  a  contract  guaranteeing  a 
constant  supply.^ 

§  955.  (756)  The  rights  of  private  property,  sacred  as  the  law 
regards  them,  are  yet  subordinate  to  the  higher  demands  of  the 
public  welfare.  Salus  populi  siqorema  est  lex.  Upon  this  princi- 
ple, in  cases  of  imminent  and  urgent  public  necessity,  any  individual 
or  municipal  officer  may  raze  or  demolish  houses  and  other  combus- 
tible structures  in  a  city  or  compact  town,  to  prevent  the  spread- 
ing of  an  existing  conflagration.  This  he  may  do  independently 
of  statute,  and  without  responsibility  to  the  owner  for  the  damages 
he  thereby  sustains.  The  ground  of  this  exemption  from  liability 
is  the  public  necessity,  the  public  good  ;  and,  therefore,  if  the  pub- 
lic good  did  not  require  the  act  to  be  done,  —  if  the  act  was  not 
apparently  and  reasonably  necessary,  —  the  actors  cannot  justify, 
and  would  be  responsible.^ 

1  Smith  V.  Philadelphia,  81  Pa.  St.  38,  be  on  fire.  Tliis  every  man  may  do, 
1876;  s.  c.  22  Am.  Rep.  731;  ante,  sec.  without  beinixliahle  to  an  action."  Malev- 
697.  erer   i-.  Spink,  1  Dyer,  3(5  lb;  Governor, 

2  Mouse's  Case,  12  Col.  63;  lb.  13,  etc.  v.  Meredith,  4  T.  K.  707,  pin-  Buller, 
where  Lord  Coke  says :  "  For  tlie  com-  J. ;  Respublica  i'.  Sparhawk,  1  Dalla.s, 
monwealth,  a  man  sliall  suffer  damage;  337,  and  autliorities  cited  hy  McKmn,  C 
as  for  the  savini^  of  a  city  or  town,  a  J.  "  We  find,  indeed,  a  memoniMe  lolly 
house  shall  be  plucked  doNvn  if  the  ne.\t  recorded  in  the  third  volume  of  Claren 
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§  956.  (757)  ]Municipiil  corporations,  or  certain  officers  thereof, 
are  sometimes  appointed,  by  charter  or  statute,  "  agents  to  judge 
of  the  emergency,  and  direct  the  performance  of  acts  whicli  any 
individual  might  do  at  his  peril,  without  any  statute  at  all."  ^ 
And,  by  statute  or  charter,  such  corporations  are  not  unfre- 
quently  made  liable  for  damages  whicli  individuals  may  sustain 
for  buiklings  or  property  which  are  destroyed,  under  the  direction 
of  the  proper  officers,  to  prevent  the  extension  of  a  fire.  The  lia- 
bility of  the  municipal  corporation  in  such  cases  is  purely  statutory, 
and  hence,  in  order  to  charge  it,  the  case  must  be  clearly  and 
fairly  within   the  enactment.^     Thus,  where  the  statute  allows 


don's  History,  where  it  is  mentioned  that 
the  lord  mayor  of  London,  in  1G66,  wiien 
that  city  was  on  lire,  would  not  give  di- 
rections for,  or  consent  to,  the  pulling 
down  of  forty  wooden  houses,  or  to  re- 
moving the  furniture,  etc.,  belonging  to 
the  hiwyers  of  the  Temple,  then  on  the  cir- 
cuit, for  fear  he  sliould  be  answerable  for 
a  trespass ;  and  in  consequence  of  this 
conduct  half  of  that  great  city  was 
burned."  lb.;  15  Vin.  Abr.  title,  "iVe- 
cessity,"  pi.  8 ;  2  Kent  Com.  338;  Taylor  v. 
Plymouth,  8  Met.  (Mass.)  462,  4G5,  1844, 
per  S/unv,  C.  J. ;  Mayor,  etc.  of  New  York 
V.  Lord,  18  Wend.  (N.  Y.)  126,  affirming 
8.  c.  17  Wend.  285,  1837;  Cornwell  v. 
Emerie,  2  Ind.  (Cart.)  35,  1850;  Field  v. 
Des  Moines,  39  Iowa,  575,  1874 ;  s.  c.  18 
Am.  Rep.  46,  where  Miller,  C.  J.,  applies 
the  doctrine  of  the  text ;  Keller  v.  Corpus 
Christi,  50  Tex.  614.  In  the  case  of  Field  v. 
Des  Moines,  sw;jrn,  the  court  hold  that  the 
fact  that  the  officers  of  a  municipal  cor- 
poration are  authorized  by  ordinance  to 
direct  the  destruction  of  private  dwellings 
and  other  property  to  prevent  the  spread 
of  fire  does  not  make  the  corporation 
liable,  on  the  doctrine  of  resjmndeat  su- 
perior, to  the  owners  for  the  property 
thus  destroyed  unless  tliere  is  an  express 
statute  or  provision  in  the  charter  cre- 
ating such  liability.  The  destruction  of 
private  property  to  prevent  the  spread  of  con- 
Jiafjration  is  not  a  "  takiuf/  of  private  prop- 
erty for  public  use,"  entitling  the  owner  to 
compensation  from  the  city.  The  de- 
struction of  private  property  in  such  cases 
is  an  exercise  of  the  right  wliich  individ- 
uals possess  to  destroy  private  property 
in  cases  of  imperative   necessity.     See, 


also,  the  interesting  cases  of  the  American 
Print  Works,  3  Zabr.  (23  N.  J.  L.)  5U0, 
1851,  affirming  s.  c  lb.  9;  and  see  s.  c. 
on  former  appeal,  1  Zabr.  (21  N.  J.  L.) 
248;  //).  714,  which  arose  out  of  the  great 
fire  of  1835,  in  the  city  of  New  York ;  ante, 
sec.  141. 

1  People  V.  Winnehammer,  12  How. 
N.  Y.  Pr.  (Court  App.)  260,  per  Comstock, 
J. ;  S.  p.  per  Selden,  J.,  lb.  274 ;  Russell 
V.  Mayor  of  New  York,  2  Denio  (N.  Y.), 
461,  474,  1845,  opinions  of  Sherman  and 
Porter,  Senators ;  iufra,  sec.  974,  note. 
Text  approved,  Keller  v.  Corpus  Christi, 
60  Tex.  614. 

2  Taylor  v.  Plymouth,  8  Met.  (Mass.), 
462, 465 ;  Hafford  v.  New  Bedford,  16  Gray 
(Mass.),  297 ;  McDonald  v.  Red  Wing,  13 
Minn.  38,  1868;  Sorocco  v.  Geary,  3  Cal. 
69;  Dunbar  v.  San  Francisco,  1  Cal.  355, 
1850;  Wheeler  v.  Cincinnati,  19  Ohio  St. 
19;  Western  College  v.  Cleveland,  12 
Ohio  St.  375,  1861,  per  GhoUon,  J. ;  Fisher 
V.  Boston,  104  Mass  87.  The  text  was 
approved  in  Field  v.  Des  Moines,  39  Iowa, 
575,  1874 ;  s.  c.  18  Am.  Rep.  46,  in  which 
it  was  held,  where  the  mayor  of  the  city,  in 
pursuance  of  an  ordinance,  caused  build- 
ings to  be  destroyed  to  prevent  the  spread 
of  fire,  that  the  city  was  not  liable  to  the 
owner  of  the  buildings.  Miller,  C.  J.,  col- 
lects and  reviews  the  principal  cases.  See, 
also,  Bowditch  v.  Boston,  101  U.  S.  16. 
Contra,  Bishop  v.  Macon,  7  Ga.  200,  1849, 
but  the  subject  of  corporate  liability  for 
the  act  of  mayor  and  council  in  ordering 
the  destruction  is  not  distinctly  discussed. 
Lumpkin,  J.,  seems  erroneously  to  suppose 
or  assume  that  there  is  an  implied  assump- 
sit on  the  part  of  the  city  for  the  destruc- 
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such  a  recovery  onl}''  when  a  building  is  demoHslied  Ijy  the  order 
of  three  fire  wards  or  directors,  a  destruction  of  it  by  the  order  or 
direction  of  one  of  these  officers  creates  no  liabiUty  against  tlie 
corporation  ;  and  a  hy-law  authorizing  one  to  exercise,  in  urgent 
cases,  the  powers  of  the  three,  was  adjudged  void.^ 

§  957.  (758)  The  city  council  of  Charleston,  acting  under  the 
general  municipal  powers  of  the  city,  and  wilhouL  any  special 
statute  creating  a  liability,  adopted  an  ordinance  axithorlziiuj  the 
intendant^  among  other  officers,  in  time  of  fire,  to  deoioliah  such 
buildings  "  as  may  he  judged  necessary  "  by  him  to  prevent  tiie 
further  spread  of  fire,  thereby  investing  this  oflicer  with  the 
power  to  judge  whether  the  necessity  existed.  A  fire  being  in 
progress,  the  plaintiff's  house  was  blown  up  by  the  order  of  the 
intendant,  and  the  fire  was  subsequently  extinguished  before  it 
reached  his  house,  and  he  brought  his  action  of  trespass  against 
the  city,  claiming  that  the  property  had  been  destroyed  by  the 
intendant  without  necessity,  and  that  the  ordinance  authorizing 
the  intendant  to  destroy  the  property  for  the  benefit  of  the  city 
was  sufficient  to  charge  the  city  corporation  in  case  the  plaintiff 
established  that  the  destruction  was  unnecessary  and  that  the 
discretion  of  the  officer  had  been  abused.  The  court  decided 
that  the  plaintiff  could  not  recover,  placing  its  judgment  upon 
the  broad,  ground  that  the  cit}"",  being  a  public  corporation,  was 

tion  of  such  property  as  might  otherwise  to  be  recovered  of  tlie  corporation.     Tlie 

have  l)een  saved  to  the  owner.  insurers  are  entitled  to  be  subroirated  to 

1  Coffin  V.  Nantucket,  5  Ciish.  (Mass.)  all  tiie  rights  of  the  owner  or  assured,  and 

269,  1850.     Note  remarks  of  Mdcalj]  J.,  to   liave   applied   on    their    policies    the 

272,  as  to  whether  a  imijoriiij  of  the  fire  amount  received  by  him  from    the   cor- 

wards  or  directors  could  lawfully  author-  poration.     Mayor,  etc.  of   New   York   v. 

ize  the   destruction    of   buildings.     Bow-  Pentz,  24  Wend.  (N.  Y.)  608,  1840.     And 

ditch  V.  Boston,  101   U.  S.  1(3;  mUe,  sees,  see   Pentz  c.  -lEtna  Insurance  Company, 

283,  317.     See,  also,  Kuggles  v   Nantuck-  9  Paige  (N.  Y.).  otJS;  City  Fire  Insurance 

et,  11    Cush.  (Mass.)  433,   18o3,  on    tiiis  Company  r.  Corlies,  21  Wend.  (N.  Y.)  367. 

point,  and  on  the  construction  of  the  word  fntt-rest. — Interest  on  the  amount   shouUI 

"owner."     As  to  the  estate  or  interest  ne-  be    allowed    from    time    of    destruction 

cessary  to  justify  recovery,  and  as  to  the  (Mayor,  etc.  v.  Pentz,  24  Wend.  (N.  Y.) 

right  of  recovery  for  personal  pmitirty  un-  068;  25  lb.  157),  but  not  intermediate  the 

der  tiie  Neiv  York  statute  (2  Rev.  Laws,  time  of  assessment  and  confirmation  by 

308),  see    Stone   i'.  Mayor,  etc    of    New  tlie  court.      Lord  v.  Mayor,  etc.  of  New 

York,  25  Wend.  (N.  Y.)  157,  1810,  affirm-  York,  3    Hill  (N.  Y.),   42G.     Evidence.— 

ing  s.  c.  20  Wend.  l.'>n ;    Mayor,  etc.  of  The  opinions  of  l»/$t,iii(l(r.s  n9  to  whether 

New  York  v.  Lord,  18  Wend.  (N.  Y.)  V2i\;  the  buildings  destroyed  irouM  have  taken 

17  lb.  285.     Insnraiire. — It  is  lieM  that  the  fire,  not  admissible;  as  to  the  opinion  of 

fact  that  the  owner  is  insured  does  not  af-  ^firfnifn,  qinrrc.     Mayor,  etc.  v,  Pentz,  24 

feet  the  right  of  recovery  or  the  amount  Wend.  (N.  Y.)  668. 
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not  liable  to  an  action  by  individuals,  unless  it  be  given  by 
statute.^ 

§  958.  (759)  As  one  whose  property  has  been  destroyed  by 
the  order  of  the  public  authorities,  for  the  public  benefit,  has  a 
strong  natural  equity  for  compensation,  and  as  statutes  making  the 
public  corj3oration  liable  are  remedial^  while  they  are  not  to  be 
strained  to  cover  cases  not  fairlj'  embraced  by  them,  they  are  yet 
to  be  liberally  expounded. ^  If  the  statute  creating  the  liability 
against  the  corporation  points  out  the  remedy^  that  alone  can  be 
pursued.  Hence,  if  the  statute  provides  for  an  assessment,  a  civil 
action  will  not  lie  against  the  corporation.^  But  if  the  statute 
gives  the  right  and  prescribes  no  specific  remedy,  an  action  may 
be  brought.^ 

§  959.  (760)  Public  or  municipal  corporations  are  under  no 
common-law  liability  to  pay  for  the  property  of  individuals  de- 
stroyed by  mobs  or  riotous  asseinblages ;  ^  but  in  such  case,  the 


1  White  V.  Charleston,  2  Hill  (South 
Car.),  571,  1835.  Tlie  result  was  riglit ; 
but  assuming  the  power  to  pass  the  ordi- 
nance, the  decision  should  be  placed,  we 
tiiink,  upon  the  ground  that  the  intendant 
was  discharging  a  public,  as  distinguished 
from  a  municipal  or  corporate  duty,  and  is 
not  in  this  matter  to  be  regarded  as  the 
agent  of  the  city,  and  therefore  the  city 
would  not,  on  the  principle  of  respondeat 
superior,  be  responsible  for  his  acts.  Ante, 
sees.  66,  950;  post,  sees.  974-980,  1043- 
10.52  ;  Fisher  t:  Boston,  104  Mass.  87  ;  s.  c. 
6  Am.  Rep.  196  ;  Ilafford  v.  New  Bedford, 
16  Gray  (Mass.),  297;  Wheeler  v.  Cincin- 
nati, 19  Ohio  St.  19;  Keller  v.  Corpus 
Christi  (citing  text  with  approbation), 
50  Tex.  614. 

2  Mayor,  etc.  of  New  York  v.  Lord,  17 
Wend.  (N.  Y.)  285,  292,  1837,  per  Nelson, 
C.  J.,  affirmed,  18  Wend.  (N.  Y.)  126; 
Mayor,  etc.  v.  Pcntz,  24  Wend.  (N.  Y.) 
668  ;  Stone  v.  Mayor,  etc.,  25  Wend.  (N.Y.) 
157.  In  Massarltnsells  it  is  hold  that  the 
statute  does  not  apply  to  a  building  which 
is  pulled  down  by  order  of  the  public 
officers  after  it  is  so  far  burnt  tliat  it  is 
impossible  to  save  it.  Taylor  v.  Ply- 
mouth, 8  Met.  (Mass.)  462,  1844.  And 
the  New  York  statute  does  not  impose  a 


liability  on  the  corporation  for  property 
which  would  inevitably  have  been  de- 
stroyed by  the  fire.  Pentz  v.  iEtna  Insur- 
ance Company,  9  Paige,  568 ;  INIayor,  etc. 
of  New  York  v.  Lord,  17  Wend.  (N.  Y.) 
285.  Construction  of  Georgia  statute, 
making  municipal  corporations  liable. 
Dorrosan  (town  of)  v.  Huttner,  48  Ga.  133, 
1873. 

3  Russell  V.  Mayor,  etc.  of  New  York, 
2  Denio  (N.  Y.),  461, 1845.  Same  princi- 
ple, infra,  sec.  991 ;  supra,  sees.  815-818. 

AVhere  in  such  a  case  there  is  power  to 
demolish  the  building  a  Court  of  Equity 
will  not  in  general  be  disposed  to  interfere 
with  the  exercise  of  the  power.  See 
Au(!kland  v.  Westminster  Local  Board, 
L.  R.  7  Ch.  597  ;  Kerr  v.  Corporation  of 
Preston,  L.  R.  6  Ch.  Div.  463. 

*  Lowell  V.  Wyman,  12  Cush.  (Mass.) 
273,  276,  1853. 

^  Western  College  v.  Cleveland,  12 
Ohio  St.  375,  1861.  It  was  held  in  this 
case  that  a  provision  inter  alia  in  the  con- 
stituent act  of  the  city  that  it  "  shall  be 
the  duti/  of  the  council  to  regulate  the 
police  of  the  citj',  preserve  the  peace,  pre- 
vent riots,  disturbances,  and  disorderly  as- 
semblages," had  reference  to  the  passage 
of  ordinances  to  be  enforced  by  oflScers 
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hglislature  may  const  It  utiuuaUi/  give  a  remedy,  and  regulate   the 
mode  of  assessing  the  damages.^ 

§  960.  The  statute  of  Pennsylvania  gives  to  the  owner  of 
property  destroyed  by  a  moh  a  right  of  action  for  damages 
against  a  county  wliere  such  property  is  situated.  But  no  person 
can  recover  if  it  ai)pears  that  the  destruction  was  caused  by  his 
illegal  or  improper  conduct,  nor  unless  it  appears  that  upon 
knowledge  of  the  intention  to  destroy  it,  if  there  he  sufficient 
time,  notice  be  given  to  the  sheriff  or  other  si)ecilied  olHcials.  In 
a  case  under  this  statute  (The  Pittsburg  Riot)  it  was  held  (1) 
that  the  property-owner  is  not  in  default  for  not  giving  notice, 
unless  he  had  first  knowledge  of  the  intention  to  destroy;  (2) 
that  the  improper  conduct  to  prevent  recovery  must  be  the  prox- 
imate cause  of  the  destruction,  and  the  assertion  of  a  legal  right 
in  a  legal  manner  would  not  be  improper  conduct ;  (3)  that  the 


appointed  for  the  purpose,  and  did  not 
make  tlie  city  responsible  for  the  riotous 
destruction  of  property,  or  the  neglect  of 
tlie  officers  of  the  city  in  not  preventing 
such  destruction.  Supra,  sec.  'J-ID.  See, 
also,  I'ratlier  r.  Le.xin<rton,  13  B.  Mon. 
(Ky.)  5.39,  1852;  Ward  v.  Louisville,  IG 
lb.  18-1, 1855.  In  these  cases  liability  was 
sought  to  be  grounded  on  the  existence 
of  power  in  the  officers  <o/))eir;i<  and  sup- 
press mobs,  and  iheir  failure  and  ne(/lect  of 
diiti/  in  this  respect.  The  court  did  not  re- 
gard the  omissions  or  acts  of  the  executive 
officers  of  the  city  as  imposing  any  liabili- 
ty on  the  city  in  its  corporate  capacity. 
Clieaney  v.  Hooser,  9  B.  Mon.  (Ky.)  :);3(), 
1848.  In  further  support  of  the  doctrine 
stated  in  the  text,  see  su/ira,  sec.  949; 
Pennsylvania  Hall,  in  re,  5  I'a.  St.  204, 
1847  ;  Fauvia  v.  New  Orleans  (construing 
statute),  20  La.  An.  410;  Howe  i'.  New 
Orleans,  12  La.  An.  481 ;  Baltimore  v. 
Poultney  (construing  Mari/I(i)ul  legisla- 
tion), 25  Md.  107,  1800;  IhdTy  v.  Balti- 
more, Taney  C.  C,  200,  1852;  Williams 
I'.  New  Orleans,  23  La.  An.  507,  1871; 
Hagerstown  v.  Dechert,  32  Md.  309, 1809  ; 
Martin  v.  Mayor,  etc.  of  Brooklyn,  1  Hill 
(N.  Y.),  545,  551 ;  Underhillr.  Manchester 
(liability  of  towns  under  statute),  45  N. 
H.  214 ;  Chadbourne  v.  Newcastle,  48  N. 
H.  196;  Bailey  v.  The  Mayor,  etc.,  3  Hill 
(N.  Y.),  531 ;  Buttrick  v.  Lowell,  1  Allen 
(Mass.),  172  ;  Ely  r.  Supv  ,  30  N.  Y.  297 ; 


Dale  County  v.  Gunter,  40  Ala.  118, 1871 ; 
Newberry  v.  New  York,  1  Sweeny  (N.  Y.), 
309,  1869';  Moody  v.  Niagara  Co.,  40  Barb. 
(N.  Y.)  659. 

1  Darlington  v.  Mayor,  etc.  of  New 
York,  31  N.  Y.  104,  1805,  cited  ante,  sec. 
06  and  notes.  Pennsylvania  Hall,  in  re, 
5  Pa.  St.  204, 1847 ;  Russell  v.  Mayor,  etc. 
of  New  York,  2  Denio  (N.  Y.),  401,1845; 
Lowell  V.  Wyman,  12  Cush.  (Mass.)  273, 
270,  1853;  Gray  i'.  Brooklyn,  10  Abb. 
(N.  Y.)  Pr.  N.  S.  180,  1809;  Campbell  v. 
Montgomery,  53  Ala.  527,  citing  text.  It 
is  held,  under  the  slalutes  of  Kansas,  that 
an  action  against  a  city,  for  damages  re- 
sulting from  the  />/////(// of  a  man  by  a  mob, 
should  be  brought  in  the  name  of  the  per- 
sonal representalire  of  the  deceased.  Atch- 
ison V.  Twine,  9  Kan.  350,  1872.  Statute 
of  ^U«/'"e  construed.  Brightman  y.  Bristol, 
(contributory  fault  and  measure  of  dam- 
ages), 05  Me.  420,  187t) ;  s.  c.  20  Am.  Pep. 
711 ;  statute  of  Xetr  //(/m/<s/i/)-c  construed. 
Underbill  v.  Manchester,  45  N.  H.  214. 

In  California  it  is  not  necessary  that  a 
claim  against  a  county,  for  damages  for 
property  destroyed  by  a  mob,  should  be 
presented  to  the  board  of  supervisors  for 
allowance  before  bringing  an  action  to 
recover  judgment  on  it.  The  act  of  the 
legislature  compelling  a  county  to  pay  for 
property  destroyed  by  a  mob  created  a 
new  right,  and  jjrovided  a  new  remedy 
therefor,  complete  iu  itself. 
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fact  that  the  riot  was  widespread,  and  beyond  the  power  of  local 
authorities  to  anticipate  or  subdue,  did  not  constitute  a  defence  ; 
(4)  that  the  owner  of  personal  property  in  transitu^  though  a 
non-resident,  was  entitled  to  the  benefit  of  the  statute,  and  (5) 
that  such  property  destroyed  in  a  county  by  a  mob  was  situated 
in  the  county.^ 

§  961.  (761)  In  considering  the  subject  of  the  implied  Uahility 
of  municipal  corporations  to  civil  actions  for  miscoyiduct  or  neglect 
on  their  part^  or  on  the  part  of  their  officers,  in  respect  to  corporate 
duties,  resulting  in  injuries  to  individuals,  it  is  essential,  under 
the  authorities,  to  bear  in  mind  the  distinction  pointed  out  in  a 
former  chapter,^  and  to  be  noticed  again  hereafter,^  between  mu- 
nicipal corporations  proper,  such  as  towns  and  cities  specially 
chartered  or  voluntarily  organizing  under  general  acts,  and  iyivol- 
untary  quasi  corporations,  such  as  townships,  school  districts,  and 
counties  (as  these  several  organizations  exist  in  most  of  the 
states),  including  therein  for  this  purpose  the  peculiar  organiza- 
tion, before  referred  to,  known  as  the  New  England  town.*  The 
decisions  of  the  courts  in  this  country  are  almost  uniform  in  hold- 
ing the  former  class  of  corporations  to  a  much  more  extended 
liability  than  the  latter,  even  where  the  latter  are  invested  with 
corporate  capacity  and  with  the  power  of  taxation  ;  ^  but  resjDect- 

1  Allegliany  County  v.  Gibson,  20  Alb.  In  Maryland,  a  county  is  liable  for  inju- 

Law    Jour.    429   (Pa.    St.    1879.);    Clear  ries  caused  by  unsafe  roads  ami  bridges. 

Lake  W.  W.  Co.  v.  Lake  Co.,  45  Cal.  90,  County  Conimrs.  v.  Gibson,  oG  Md.  229, 

1872.  1872. 

■-  Ante,  ch.  ii.  sees.  22,  66.  In  (?rt///bn!/«,  incorporated  cities  are  not 
3  Infra,  sees.  962,  996,  789.  liable  for  injuries  sustained  by  private  in- 
*  Ante,  sees.  28-30.  dividuals,  caused  by  tlie  neglect  of  the 
5  Ante,  sec.  22  and  note;  sec.  (56;  city  officers  in  keeping  streets  or  bridges 
Soper  I'.  Henry  County,  26  Iowa,  264,  in  repair,  unless  made  liable  by  charter 
18(58;  Freeholders  I'.  Strader,  3  Harr.  (N.  or  statute.  In  this  case  tlie  court  says: 
J.)  1U8,  1840.  Approved,  3  Dutch.  (N.J.)  "Incorporated  cities  in  tliis  state  are 
415;  Pray  y.  Jersey  City,  3  Vroom  (32  N.  mere  governmental  instruments  formed 
J.  L.),  394;  Bridge  v.  Land  Co.,  2  Beasl.  under  the  state  laws  for  the  purposes  of 
(N.J.)  524;  Cooley  Const.  Lim.  240  et  internal  administration.  Tliey  are  not 
seq.;  Niles  Township  v.  Martin,  4  Mich,  distinguishable  in  principle  from  counties 
557  ;  Larkin  v.  Saginaw  County  (defective  created  by  law  for  tlie  same  purpose.  Un- 
bridge),  11  Micii.  88;  Lesley  v.  White,  1  der  the  acts  organizing  counties,  boards 
Speers  (South  Car.)  Law,  31 ;  Young  v.  of  supervisors  and  road  overseers  are 
Comm'rs  etc,  2  Nott  &  McCord  (South  charged  with  the  duty  of  keeping  public 
Car.),  537;  Carroll  v.  Board,  28  Miss.  38;  highways  in  repair;  and  it  was  held,  ia 
Anderson  v.  State,  23  Ih.  459;  Hedges  v.  Hoffman  v.  San  Joaquin  Co.,  21  Cal.  426, 
Madison  County,  1  Gilm.  (6  111.)  567;  and  Crowell  v.  Sonoma  County,  25 Cal. 
infra,  sees.  962,  964,  908,  996,  1017,  and  313,  that  counties  are  not  liable  for  in- 
cases cited  juries   sustained   by   private   individuals 
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ing  the  grounds  fur  this  difTerence,  there  is  considerable  diversity 
of  opinion.  The  principle  involved  lies  at  tiie  basis  of  a  large 
class  of  actions  against  municipal  corporations,  and  it  is  desirable 
briefly  to  examine  it  in  the  light  of  the  adjudications  which  have 
established  it.  It  may,  in  the  first  place,  be  remarked  that  it  is  a 
general  principle  of  law,  founded  in  reason,  that  where  one  suffers 
an  injury  by  the  neglect  of  any  duty  owing  to  liini  which  rests  upon 
another,  the  person  injured  has  his  action.  Tiiis  doctrine  applies 
not  only  to  individuals,  but  to  private  corporations  ajgreyate^ 
and  it  obliges  such  corporations  to  respond  in  a  jjrivate  action, 
thongh  such  action  be  not  expressly  given  by  statute,  for  the 
damages  which  another  may  suffer  by  reason  of  neglect  or  default 
to  perform  any  corporate  duty.^ 

§  962.  (7G2)  In  this  state  of  the  law  the  question  was  presented 
for  decision  at  an  early  day  in  Massachusetts,  whether  totvns  in  that 
state  (the  statute  being  silent  upon  the  subject)  stood  upon  the 
same  footing  as  respects  liability  for  damages  arising  from  their 
neglect  of  duty  as  individuals  and  private  corporations ;  and  it 
was  decided  that  they  did  not,  and  that  in  order  to  subject  them 
to  a  civil  action  in  favor  of  an  individual  for  neglect  in  respect 


tlirougli  the  neglect  of  tlie  officers  charged 
witli  such  ihities,  anil  it  was  inthnated 
tliat  responsibility,  if  any,  for  such  in- 
juries rested  upon  tiie  individual  officers 
in  default.  Winbigler  v.  Los  Angelos, 
45  Cal.  3&,  1872. 

A  board  of  education  is  not  liable  in  its 
corporate  capacity  for  damages  /or  an  in- 
jury resulting  to  a  pupil  while  attending  a 
common  school,  from  its  negligence,  in 
the  absence  of  a  statute  creating  a  liability. 
Finch  V.  Board,  etc,  30  Ohio  St.  o7  ;  s.  p. 
Flori  V.  St.  Louis,  G'J  iMo.  U\,  1870;  Brab- 
ham V.  Hinds  Co.,  54  Miss.  oGIj;  Kincaid 
V.  Hardin  Co.,  Iowa,  1880,  unreported; 
j)ost,  sees,  964,  note,  'JtJo. 

^  As  to  private  corporations,  this  is 
well  illustrated  by  the  early  case  in  Mnssa- 
vliusetts,  of  Kiddle  r.  Proprietor  of  Locks 
anil  Canals,  etc.,  7  Mass.  1G9.  Tiiis  was 
an  action  of  case  against  the  defendants,  a 
canal  corporation,  who  were  bound  by 
their  charter  to  construct  their  canal  so 
deep  and  wide  that  rafts  of  a  certain  de- 
scription could  pass  through  it  when  the 
same  could  pass  the  river  with  which  it 


was  connected,  but  which  failed,  to  the 
plaintiff's  injury,  thus  to  construct  their 
canal.  It  was  objected  that  no  private 
action  lay  against  a  corporation  for  a 
breach  of  its  duty,  even  though  special 
injury  was  suffered,  the  only  remedy  be- 
ing by  information  or  indictment.  And 
it  was  specially  urged  that  there  were 
technical  objections  to  maintaining  tres- 
pass, or  trespass  upon  the  case.  These 
objections  were  disposed  of  in  the  most 
satisfactory  manner  by  the  terse  and 
luminous  judgment  of  Parso)is,  C.  J.,  who 
decided  that  the  action  would  lie,  and 
placed  the  decision  upon  the  broad  and 
clear  grounds  stated  in  the  text,  viz. : 
that  private  corporations,  i  e.,  corporations 
created  tor  their  own  benefit,  equally  with 
individuals,  are  liable  for  any  damages 
which  another  may  sutler  by  reason  of  any 
neglect  or  default  to  jierform  any  corpor- 
ate duty.  Weld  v.  Proprietors,  etc.,  6 
Greenl.  (Me.)  93  (liability  of  boom  com- 
panies) ;  Ward  c.  Turnpike  Co.,  Spencer 
(N.  J  ),  323,  325;  Parnaby  v.  Canal  Co., 
11  A.  &E.  223. 
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to  their  public  duties,  thougli  enjoined  by  statute,  the  legislature 
must  expressly  give  the  action.  Appljdng  this  principle,  it  was 
accordingly  held,  in  Mower  v.  Leicester,^  that  a  town  was  not 
liable  in  a  common-law  action  for  damages  sustained  by  an  individ- 
ual through  a  defect  in  the  highways  of  the  toivn.  This  case,  or  the 
English  case  upon  which  it  was  based,^  has  been  generally  fol- 


1  Mower  v.  Leicester,  9  Mass.  247, 1812. 
"  From  a  very  early  period  in  Massachusetts 
towns  have  been,bj-  general  laws,  required 
to  keep  highways  and  bridges  in  repair,  and 
made  Uable  to  actions  for  defects  therein 
by  persons  sustaining  special  damage  in 
their  persons  or  property.  Mass.  Col.  St. 
1C48  ;  2  Mass.  Col.  Rec.  229  ;  Mass.  Col. 
Sts.  (ed.  1672)  12;  Prov.  St.  1693-94  (5 
W.  &  M.)  ch.  vi.,  sees.  1,  6  ;  1  Prov.  Laws 
(State  ed.),  136,  137  ;  Anc.  Cliart.  55,  56^ 
267,  269;  St.  1786,  ch.  Ix.xxi.,  sees.  1,  7; 
Rev.  St.  ch.  XXV,  sees.  1,  22  ;  St.  1850,  ch. 
V. ;  Gen.  Sts.  ch.  xHv.,  sees.  1,  22."  Hill 
V.  Boston,  122  Mass.  344,  350,  1877.  In 
Mower  v.  Leicester,  says  Grai/,  C.  J.,  "  the 
question  was  directly  presented  for  judg- 
ment, in  an  action  at  common  law  against 
a  town  [in  Massachusetts]  for  a  personal 
injury  caused  by  a  defect  in  a  highway, 
of  which  the  town  had  not  had  the  notice 
required  to  charge  it  under  the  statute. 
It  was  argued  for  the  plaintiff  that  none 
of  the  objections  which  prevailed  in  Rus- 
sell I'.  Men  of  Devon  [2  Term  Rep.  G61] 
applied,  because  here  the  town  was  a  cor- 
poration created  by  statute,  capable  of 
suing  and  being  sued,  was  bound  by  stat- 
ute to  keep  the  public  highways  in  repair, 
was  called  upon  to  answer  only  for  its 
own  default,  and  had  a  treasury  out  of 
which  judgments  recovered  against  it 
might  be  satisfied  ;  and  that  the  objection 
that  a  multiplicity  of  actions  would  be 
the  consequence  of  levying  the  execution 
on  one  or  more  inhabitants  of  the  town 
could  have  no  effect,  because  it  would 
equally  apply  to  every  action  against  a 
town  or  parish,  and  3-et  such  actions  were 
every  day  brought  and  supported.  But 
the  court  arrested  judgment,  saying:  'It 
is  well  settled  that  the  common  law  gives 
no  such  action.  Corporations  created  for 
their  own  benefit  stand  on  the  same 
ground,  in  this  respect  as  individuals. 
But  rptnsi  corporations,  created  by  the 
legislature  for  purposes  of  public  policy, 


are  subject,  by  the  common  law,  to  aji 
indictment  for  the  neglect  of  duties  en- 
joined on  them ;  but  are  not  liable  to  an 
action  for  such  neglect,  unless  the  action 
be  given  by  some  statute.'  "  Hill  v.  Bos- 
ton, supra  ;  })ost,  sec.  9G5. 

2  Russell  c.  The  Men  dwelling  in  the 
County  of  Devon,  2  Term  R.  661.  In 
this  case  an  individual  brought  his  action 
against  tiie  county  for  an  injury  he  sus- 
tained by  its  neglect  to  repair  a  county 
bridge.  The  duty  to  repair  was  admitted. 
That  defendant  was  liable  to  indictment 
for  neglect  to  repair  was  conceded.  And 
inasmuch  as  it  had  no  corporate  fund,  or 
means  of  obtaining  such  a  fund,  out  of 
which  a  judgment  could  be  satisfied,  and 
because  each  inhabitant  would  be  liable 
to  satisfy  the  judgment  which  miglit  be 
levied  on  one  or  two  individuals,  who 
would  have  no  (practicable)  means  what- 
ever of  reimbursing  themselves,  it  con- 
sidered that  the  action  could  not  be  main- 
tained. But  this  reason  does  not  apply  to 
ordinary  chartered  municipalities,  nor,  in 
fact,  to  any  public  body  having  a  corpor- 
ate fund,  or  the  means  of  obtaining  one, 
out  of  which  the  judgment  may  be  satis- 
fied. In  Riddle  v.  Proprietors,  etc.,  7 
Mass.  169,  187,  the  decision  in  Russell  i". 
Devon,  supra,  is  considered  as  based  upon 
"sound  reason,"  and  it  was  approved  in 
England  in  Mackinnon  v.  Penson,  25 
Eng.  Law  and  Eq.  457,  1854.  It  is  re- 
viewed and  commented  on  in  many  sub- 
sequent cases  ;  see  particularly,  Weight- 
man  V.  Washington,  1  Black  "(U.  S.),  39 
52,  53 ;  Morey  v.  Newfane,  8  Barb.  (N.  Y.) 
645 ;  Young  v.  Commissioners,  etc.,  2 
Nott  &  McCord  (South  Car. ),  537;  Beards- 
ley  V.  Smith,  16  Conn.  375;  Ball  v.  Win- 
chester, 32  N.  H.  443  ;  Oilman  v.  Laconia, 
55N.  II.  130,  1875;  s.  c.  20  Am.  Rep. 
175,  explaining  and  limiting  Ball  v.  Win- 
chester; Eastman  v.  Meredith,  36  N.  H. 
284,  1858,  cited  infra,  sec.  904,  note.  Mc- 
Connell  v.  Dewey  (road  supervisor's  lia- 
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lowed  throughout  tlie  New  England  States,  and  has  resulted  in 
the'  establishment  therein,  and  in  the  very  general  reeognition 
elsewhere,  of  the  doctrine  that,  without  a  statute  giving  it,  no 
private  action  lies  against  towns  in  New  England  or  other  quasi 
corporations  for  the  neglect  of  duties  enjoined  on  them  by  general 
legislative  enactment  applicable  to  all  such  corporaliuns  as  gov- 
ernmental or  public  agencies. 

§  963.  According  to  the  prevailing  rule,  counties  are  under  no 
liabilitg  in  respect  of  torts,  except  as  imposed  (exi)ressly  or  by 
necessary  implication)  by  statute.  They  are  political  divisions 
of  the  state  created  for  convenience,  and  are  not  liable  for  dam- 
ages suffered  in  consequence  of  neglect  to  repair  a  county 
bridge  ;  ^  such  a  liability,  unless  given  by  statute,  is  generally, 
but  not  universally,  denied  to  exist.^    On  the  same  grounds,  such 

bility),  5  Neb.  385,  1875,  reviewing  some  views  are  Flori  v.  St.  Louis,  69  Mo.  341; 
of  the  cases.  Brabliain  v.  Hinds  Co.,  54  Miss  303  ;  Kin- 

^fode  of  enforcing  liabilities  of  Neio  Eiifi-  caid  v.  Hardin  Co.,  Iowa,  188U,  distinguish- 
land  towns.  —  It  may  bere  be  remarked  ing  Wilson  i'.  Jefferson  Co.,  13  Iowa,  181 ; 
that,  at  common  law,  corporators  are  not  per-  s.  p.  Slierbourn  r.  Yuba,  21  Cai.  613; 
sonalli/  liable  for  the  debts  of  the  cor})oration  ;  Mitchell  v.  Rockland,  52  Me.  118;  Sy- 
hut  bij  usage  and  practice,  peculiar  in  this  monds  v.  Board,  71  111.  355;  Crowell  v. 
country  to  the  New  England  States,  quasi  Sonoma  Co.,  25  Cal.  313. 
corporations,  as  towns,  counties,  and  par-  In  the  chapters   on  Corporate  Boun- 

ishes,  are  an  exception  to  this  rule,  and  daries.  Dissolution,  Contracts,  and  Man- 
private  property  may  be  taken  to  satisfy  damns  we  have  had  occasion  to  consider 
a  corporate  judgment.  The  history  of  tlie  remedies  of  creditors  against  niuni- 
this  anomalous  usage,  and  the  reasons  for 
it,  are  stated  at  large  by  Church,  J.,  in 
Beardsley  v.  Smith,  10  Conn.  3G8,  1844. 
Sec,  also',  Hill  v.  Boston,  122  Mass.  344, 
1877 ;  s.  c.  23  Am.  Rep.  332 ;  Union  v. 
Crawford,  19  Conn.  331 ;  Fernald  v.  Lewis, 
6  Greenl.  (Me.)  2(54,  2G8,  per  Weston,  J.  ; 


eipal  and  public  corporations.  Since 
those  chapters  were  in  jiress  the  Supreme 
Court  of  tiie  United  States,  October  term, 
1880,  bas  decided  tliat  a  decree  of  the 
United  States  Circuit  Court,  ujipointing  a 
receiver  at  the  instance  of  creditors  of  the 
city  of  Memphis,  with  authority  to  take 
Brewer  v.  New  Gloucester,  14  Mass.  216  ;     possession  of  the  moneys  of  and  debts  due 


Merchants'  Bank  v.  Cook, 4  Pick.  (Mass.) 
405,  414  ;  Chase  v.  Merrimack  Bank,  10 
Tick.  (Mass.)  5G4  ;  Gaskill  (•.  Dudley,  0 
Met.  (Mass.)  551.  Remedy  of  inhabitant 
over.  Beers  v.  Botsford,  3  Day  (Conn.), 
159.  But  it  is  otherwise  in  case  of  cor- 
porations proper ;  and,  out  of  New  Eng- 
land, the  author  is  aware  of  no  instance, 
even  in  the  case  of  <piasi  corporations  in 
which,  without  a  statute  to  that  effect, 
private  property  has  been  considered  lia- 
ble to  pay  public  debts.  Ante,  sec.  57G  ; 
also,  sec.  849,  note  ;  sec.  8C>1,  note  ;  North 
Lebanon  r.  Arnold,  47  Pa.  St.  488;  Miller 
V.  McWiUiams,  50  Ala.  427,  1S74  ;  s.  c.  20 
Am.  Rep.  207.  In  accord  with  the  author's 


the  city,  and  certain  property  belonging 
to  it,  and  its  ta.v-books,  to  collect  certain 
of  its  ta.xes  and  its  debts,  and  enforce 
their  payment  by  the  usual  means,  etc., 
the  proceeds  to  be  held  subject  to  the 
order  of  the  court,  was  erroneous. 

1  Brabham  v.  Supervisors,  54  Jliss. 
863;  Ilallenbeck  v.  Winnebago  County, 
North  West.  Rep.  111.  Supp.  578  ;  Waltham 
7,'.  Kemper,  55  111.  346  ;  White  i\  County, 

53  111.  297 ;  Granger  c.  Pulaski  County, 
26  Ark.  37,  1870. 

-  Cases,  supra;  Askew  c.  Hale  County, 

54  Ala.  639 ;  3.  c.  25  Am.  Rep.  730 ; 
Barbour  County  v.   Ibirn,  4S   Ala.    566. 

Iii  Indiana   it   is   cousidered  that  the 
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organizations  as  townships,  school-districts,  road-districts,  and 
the  like,  though  possessing  corporate  capacity  and  power  to  levy 
taxes  and  raise  money,  have  been  very  generally  considered  not 
to  he  liable  in  case^  or  other  form  of  civil  acion^for  neglect  of  public 
duty,  unless  such  liabiliti/  be  created  by  statute} 

A  county^  though  it  has  power  to  erect  and  repair  public  build- 
ings, and  to  levy  and  collect  a  tax  for  that  purpose,  is  not  responsi- 
ble, in  the  absence  of  a  statute  making  it  so,  for  injuries  resulting 
from  the  unsafe  and  dangerous  condition  of  county  buildings,  espe- 
cially where  there  exists  no  statute  authorizing  the  levj-  of  a  tax 
to  satisfy  such  a  judgment.  A  county  was  accordingly  held  not 
to  be  liable  for  an  injury  suffered  by  the  plaintiff,  who,  when  in 
attendance  upon  court  as  a  witness,  was  precipitated  into  the 
cellar  of  the  court-house,  in  consequence  of  the  negligent  omission 
of  the  agents  or  officers  of  the  county  to  guard  or  light  a  dangerous 
opening  leading  into  the  cellar.^ 


dutij  of  the  county  to  keep  bridges  in  repair 
is  imperative,  and  having  tlie  power  to 
make  approi)riatioiis  of  money  for  that 
purpose,  the  county  is  held  implirdlii  liable 
for  dama(j(s  sustained  by  a  traveller  from  a 
county  bridge  negligently  suffered  to  re- 
main out  of  repair.  House  v.  County 
Commrs.,  GO  Iiid.  580,  1878. 

In  Nebniska  tlie  general  rule  of  the 
non-liability  of  counties  in  such  cases  is  held. 
Woods  V.  Colfax  County,  23  Alb.  Law 
Jour.  14,  decided  November  10,  1880. 

1  Text  approved.  Kincaid  i-.  Hardin 
County,  5  Northwest.  Rep.  590;  s.  p.  Bnrt- 
lett  V.  "Crozier,  17  Johns.  (N.  Y.)  439  ;  Far- 
num  V.  Concord,  2  N.  II.  392 ;  Adams  v. 
Bank,  1  Me.  (Greenl.)  3G1 ;  Baxters. Turn- 
pike Co.,  22  Vt.  123  ;  Beardsley  v.  Smith, 
16  Conn.  375;  Chidscy  i\  Canton,  17  Conn. 
475  ;  Commrs.  i'.  Martin,  4  Mich.  557 ; 
Lorriilard  r.  Monroe,  1 1  N.  Y.  392 ;  Rear- 
don  »'.  St.  Louis,  36  Mo.  555 ;  Sherburne 
V.  Yuba  County,  21  Cal.  113;  State  v. 
Hudson  County'  30  N.  J.  L.  (1  Vroom), 
137  ;  Weiglitman  v.  Washington,  1  Black 
(U.  S.)  30;  Eastman  v.  Meredith,  36  N. 
n,  284  ;  Sutton  v.  Board,  41  Miss.  236  ; 
Treadwell  v.  Commrs.,  11  Ohio  St.  190, 
per  Ghohon,  J. ;  Hedges  v.  Madison  Coun- 
ty, 1  Gilm.  (6  111.)  567:  Freeholders  v. 
Strader,  3  Ilarr.  (N.  J.)  l68;  Van  Lppes 
V.  Commrs.,  25  Ala.  460,  1854  ;  Larkin  i'. 
Saginaw   County,  11  Mich.  88;  Bray  v. 


Wallingford,  20  Conn.  416,  419;  ante, 
sees.  22,  66 ;  supra,  sec.  961,  and  cases 
cited.  But  in  Indiana  it  is  held  that 
where  the  board  of  commissioners  of  a 
county  negligently  suffers  the  bridges 
of  the  county  to  become  out  of  repair, 
whereby  a  person  in  the  ordinary  use  of 
them  is  injured,  in  person  or  projierty, 
without  his  own  fault,  the  county  is  liable 
therefor  in  damages.  House  v.  Mont- 
gomery County,  60  Ind.  580,  1878,  afBrm- 
ing  Grove  v.  Fort  Wayne,  45  Ind.  429. 
Tlie  doctrine  of  the  text,  as  will  be  seen 
further  on,  does  not  apply  to  New  Eng- 
land towns,  where  the  duty  is  private  or 
corporate,  as  distinguished  from  public; 
nor  does  it  appear  to  be  applied  when 
the  wrongful  act  is  in  the  nature  of  a 
trespass  upon  the  property  rights  of 
others.  Oilman  v.  Laconia,  55  N.  H. 
130,  1875 ;  s.  c.  20  Am.  Rep.  175,  explain- 
ing and  limiting,  Ball  v.  Winchester,  82 
N.  H.  435  ;  Weed  v.  Greenwich,  45  Conn. 
170.  It  held  that  in  order  to  establish  a 
liability  upon  such  an  organization  for 
damages,  it  must  be  shown  that  prior  to 
such  accident  the  corporation  must  have 
had  exclusive  control  of  the  bridge  or 
building  where  the  injury  occurred.  Titler 
V.  Iowa  County,  48  Iowa,  90 ;  Hallen- 
beck  V.  Winnebago  County,  supra. 

-  Liability  of  counties  for  neglect  of  offi- 
cials, etc.  —  Commissioners  of  Hamilton 
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§  0G4.  (763)    In  Neiv  England^  as  will  hereafter  be  shown, 
there  is,  indeed,  a  liability  on  both   cities   and  towna  for  injuries 


County  V.  Migliels,  7  Ohio  St.  10'.),  18G7, 
cited  iDde,  sec.  25,  note,  ovemiliiiK  tlic 
early  case  of  Tlie  Commi.ssioners  v.  Butt, 
2  Oliio,  348,  rccot;nize<),  but  without  ex- 
amination, as  authoritative,  in  Kichardson 
V.  Spencer,  0  Ohio,  13,  foHcnving  Rus- 
sell V.  The  Mayor  of  Devon,  2  Term  II. 
GGl,  approving  Riddle  v.  The  Proprie- 
tors, etc.,  7  Mass.  1C9;  Mower  v.  Leices- 
ter, 9  Mass.  247  ;  Young  i-.  Coninirs.  of 
Roads,  2  Nott  &  McCord  (South  Car.), 
(i\M  ;  White  v.  City  Council,  2  Hill  (South 
Car.),  571  ;  Ward  v.  County  of  Hartford, 
12  Conn.  404 ;  Freeholders  v.  Strader,  3 
Harris  (N.  J.),  108;  Kincaid  i'.  Hardin 
County,  Iowa,  1880  (distinguishing  Wil- 
son y.  Jefferson  County,  13  Iowa,  181); 
8.  p.  Sherbourne  v.  Yuba  Co.,  21  Cal.  113  ; 
Mitchell  V.  Rockland.  52  Me.  118;  Sy- 
nionds  v.  Board,  71  111.  355;  Crowell  v. 
Sonoma  County,  25  Cal.  313;  Hedges  u. 
County  of  Madison,  1  Gilm.  (G  III.)  557  ; 
Fowlo  V.  Alexandria,  3  I'et.  409 ;  Morey 
V.  Newfane,  8  Barb.  (N.  Y.)  G45.  See 
similar  case  of  Eastman  v.  Meredith, 
i/i/'ra,  sec.  904,  note.  But  a  nV^  is.  Camp- 
bell V.  Montgomery,  53  Ala.  527  ;  s.  c. 
25  Am.  Rep.  156.  Nor  is  a  township 
liable  in  Kansas.  Eickenberry  v.  Bazaar, 
22  Kan.  556.  It  was  said,  anptendo,  in  7 
Ohio  St.  109,  supra,  that  a  municipal  cor- 
poration proper  would,  under  like  cir- 
cumstances, have  been  liable.  See,  on 
this  point,  infra,  sees.  974-983.  So  in 
Georrjia,  a  county,  although  it  is  its  duty 
to  keep  a  good  and  sufficient  jail,  is  not 
liable  for  an  escape  causid  by  tlic  insuffi- 
ciency of  the  jail,  though  the  sheriff  may 
have  been  made  liable  therefor,  there 
being  no  statute  giving  such  an  ac- 
tion. The  Governor  v.  Justices,  etc.,  19 
Ga.  97,  1855,  citing  Russell  v.  Men  of 
Devon,  2  Term  Rep.  661  ;  s.  p.  Haygood 
V.  Justices,  20  Ga.  845.  See,  also,  Peters 
V.  State,  9  Ga.  109. 

A  county  is  not  liable  for  a  nuisance  to  a 
citizen  in  the  erection  of  a  jail  in  tlie  im- 
mediate vicinity  of  iiis  residence,  nor  for 
suffering  it  to  become  so  filthy  and  disor- 
derly as  to  be  a  nuisance  to  him  and  ids 
family.  Wehn  v.  Gage  Count}',  5  Neb. 
494 ;  8.  p.  Crowell  i'.  Sonoma  Countj',  25 
Cal.  313.     County  courts  in  Missouri  are 
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not  agencies  of  the  county,  but  a  branch 
of  tlie  slate  judiciary,  and  hence  the 
count}'  is  not  liable  for  their  judicial  ac- 
tion or  non-action.  Miller  r.  Iron  County, 
29  Mo.  122 ;  State  v.  St.  Louis  County 
Court,  34  Mo.  540.  7'he  county  is  part  of 
the  body  of  the  stale.  Commonwealth  v. 
Brice,  22  Pa.  St.  211.  Is  liable  as  at  com- 
mon law  for  services  of  physiriuns  in 
making  a  post  mortem  examin:iti(jn  at 
request  of  coroner.  Alleghany  County 
V.  Shaw,  34  Pa.  St.  301.  But  nut  liable 
for  medical  treatment  of  prisoner  taken  ill 
on  his  trial.  Commonwealth  v.  Hall,  7 
Watts  (Pa.),  2'JO  ;  supra,  sec.  938,  note. 
Liability  of  counties  on  warrants  or  orders. 
See  Index,  —  Orders,  Warrants.  Koad 
districts  are  political  subdivisions  of 
counties,  and  road  officers  not  liable  to 
civil  action  unless  by  force  of  statute. 
McConnell  v.  Dewey,  6  Neb.  365,  392, 
1877.  If  a  statute  creates  a  claim  or 
liability  against  a  county,  and  provides 
no  remedy  for  its  enforcement,  an  action 
at  law,  by  ordinary  summons  and  com- 
plaint, will  lie.  Lowndes  County  v. 
Hunter,  49  Ala.  507,  1873. 

Where  a  claim  against  a  county  for 
money  is  properly  presented  to  the 
county  board,  and  tliey  fail  or  refuse  to 
take  any  action  thereon,  or  fail  or  refuse 
to  allow  the  same,  the  holder  may  then 
commence  <in  action  thereon  against  the 
county  for  the  amount.  In  such  action 
it  is  not  necessary  that  he  should  set  forth 
that  he  had  previously  presented  it  to  the 
county  board  for  their  allowance.  Such 
presentation  does  not  constitute  any  part 
of  his  cause  of  action.  Ordinarily  the 
records  of  the  county  furnish  the  best 
evidence  of  the  acts  and  proceedings  of 
the  commissioners,  but  when  such  acts 
and  proceedings  amount  in  law  to  a  con- 
tract, and  this  for  services  or  property,  or 
something  of  value  to  be  furnished,  and 
such  contract  has  been  executed  by  the 
other  party,  and  the  county  has  received 
the  benefit  of  it,  it  would  not  be  proper  to 
allow  the  county  commissioners  to  defeat 
an  action  merely  because  the  commis- 
sioners and  their  clerk  had  failed  to  do 
their  duty  by  making  their  records  show 
all  their  acts  and  proceedings.     In  such 
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caused  hy  unsafe  or  defective  highways  and  streets,  but  this  lia- 
bility is  wholly  and  strictly  statutory.  The  rule  of  law  just 
mentioned  is  there  adhered  to,  but  it  is  not  of  universal  applica- 
tion even  as  to  towns,  for  it  is  considered  that  there  may  be 
instances  in  which  they  are  civilly  liable  for  neglect  of  dut}', 
without  an  express  statute  to  that  effect.^  Speaking  of  the  rule 
established  in  the  before  mentioned  case  of  Mower  v.  Leicester, 
that  a  private  action  cannot  be  maintained  against  a  quasi  cor- 
poration for  neglect  of  corporate  duty  unless  the  action  be  given 
by  statute,  Mr.  Justice  Metcalf  in  quite  a  recent  case,^  says: 


a  case,  where  the  records  are  silent  with 
reference  thereto,  the  contract  may  be 
shown  by  parol  evidence.  Gillett  v.  Lyon 
County,  18  Kan.  410. 

1  OHver  V.  Worcester,  102  Mass.  489, 
496, 1869 ;  s.  c.  3  Am.  Rep.  485 ;  Blodgett 
V.  Boston,  8  Allen  (Mass.),  237,  1864; 
Stickney  v.  Salem,  3  //;.  374;  Chidsey  y. 
Canton,  17  Conn.  475,  478,  1846,  approv- 
ing Mower  v.  Leicester,  9  Mass.  247 ; 
Reed  v.  Belfast,  20  Me.  246 ;  infra,  sees. 
1000,  1001. 

-  Bigelow  V.  Randolph,  14  Gray  (Mass.), 
541,  543,  1860 ;  Eastman  v.  Meredith,  36 
N.  H.  284,  18-36,  and  Conrad  v.  Ithaca,  16 
N.  Y.  158,  1857,  elsewhere  referred  to, 
are  approved.  The  extract  in  the  text 
from  Bigelow  v.  Randolph  approved  by 
Sherwood,  J.,  in  Hannon  v.  St.  Louis 
County,  62  Mo.  31-3,  316,  1876.  See,  also, 
ante,  sees.  25,  66;  supra,  sec.  961  et  seq.; 
post,  sees.  074,  980,  1043,  1053. 

New  England  town.  —  Liah iJ it ij  for  neg- 
lect of  public  ditty.  —  Defective  town-house. 
The  question  of  the  right  to  maintain  an 
action  against  a  New  England  town  (the 
nature  of  which  lias  been  before  con- 
sidered) for  neglect  of  duty,  in  the 
absence  of  statute  either  giving  or  pro- 
hibiting such  an  action,  was  learnedly 
and  ably  examined  by  the  Supreme 
Court  of  New  Hampshire,  in  the  case  of 
Eastman  v.  Meredith,  just  mentioned 
and  heretofore  referred  to  {ante,  sec.  29). 
Tiie  material  facts  were,  that  the  defen- 
dant (tlie  town  of  Meredith)  built  a  town- 
house,  in  which,  among  other  purposes,  to 
liold  town-meetings.  The  house,  by  the 
negligence  of  those  wlio  built  it  for  tlie 
town,  was  so  defectively  constructed  that 
the  flooring,  at  an  annual  town-meeting, 
gave  way,  and  the  plaintiff,  an  inhabitant 


and  legal  voter,  in  attendance  upon  the 
meeting,  received  a  serious  bodily  injury. 
The  plaintiff's  injury  was  caused  by  the 
insufficiency  of  tiie  building.  The  court 
concedes  for  tlie  argument  that  it  was  the 
duty  of  the  town  to  provide  a  safe  and 
suitable  place  for  holding  town-meetings 
(see  ante,  sec.  22,  note),  and  treating 
the  case  on  this  basis,  states  the  question 
to  be  decided  thus  :  "  Wiiether  a  citizen 
of  the  town  who  suffers  a  private  injury 
in  tlie  exercise  of  his  public  rights,  from 
neglect  of  the  town  to  perform  this  public 
duty,  can  maintain  an  action  against  the 
town  to  recover  damages  for  the  injury  1 " 
It  was  held  that  the  plaintiff  could  not  re- 
cover; and  this  decision  rests  mainly 
upon  the  ground  that  a  statute  is  neces- 
sary, and  has  been  uniforml}'  so  con- 
sidered in  New  England  since  the  early 
cases  of  Riddle  v.  Locks,  etc.,  7  Mass. 
169, 187  {supra,  sec. 962,  note),  and  Mower 
i\  Leicester,  9  Mass.  250  {supra,  sec.  962), 
in  order  to  subject  towns  to  a  civil  action 
for  neglect  to  perform  a  public  duty. 
Towns  in  New  Hampshire  and  the  New 
England  States,  it  is  stated,  are  created 
by  general  law.  They  give  no  assent,  at 
least  no  express  assent,  to  the  act  cre- 
ating them.  They  are  involuntary  ter- 
ritorial and  political  divisions  of  the  state, 
for  the  purposes  of  government  and  mu- 
nicipal regulation.  They  are  declared  by 
statute  to  be  corporation.'!,  but  this  does 
not  enlarge  their  duties  or  liabilities.  Ante,  ' 
sees.  22,  29.  The  case  was  considered  to 
be  one  of  new  impression,  and  on  these 
grounds  was  distinguished  by  the  court 
from  cases  in  England  decided  under 
charters  which  imposed  a  public  duty 
upon  the  corporation  as  the  condition  or 
price  of  the  corporate  franchises,  and  from 
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"  And  so  it  has  ever  since  been  held  hy  this  and  other  courts. 
Tills  rule  of  law,  however,  is  of  limited  application.  It  is  applied 
in  the  case  of  towns  only  to  the  neglect  or  omission  of  a  town  to 
perform  those  "duties  which  arc  imposed  upon  all  towns,  without 
their  corporate  assent,  and  exclusively  for  public  purposes,  and 
not  to  the  neglect  of  those  obligations  wliicli  a  town  incurs  wlien 
a  special  duty  is  imposed  on  it,  with  its  consent,  express  or  im- 
plied, or  a  special  authority  is  conferred  on  it,  at  its  request.  In 
the  latter  cases,  a  town  is  sul)jcct  to  the  same  liabilities,  for  the 
neglect  of  those  special  duties,  to  which  private  corjjorations 
would  be,  if  the  same  duties  were  imposed  or  the  same  authority 
conferred  on  them,  including  their  liability  for  the  wrongful 
nt'fjlect  as  well  as  the  ivrongful  acts  of  their  officers  and  agents." 

§  965.  The  question  of  the  implied  liability  of  a  municipal  cor- 
poration for  the  neglect  of  a  public  dufg  residting  in  special  damage 
to  an  individual  has  recently  undergone,  in  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  the  most  thorough  examination  to 


cases  decided  in  other  states  in  tliis 
country,  in  wliicli  cities  and  towns  liave 
been  iiekl  liable  to  a  civil  action  for  neg- 
lect to  perform  public  duties  growing  out 
of  grants  conferring  special  powers  and 
privileges  for  local  advantage  or  benefit. 
Ante,  sec.  66 ;  see  infra,  sees.  965,  97-i, 
980,  983,  1048,  et  seq. 

Conformably  to  these  principles,  it  was 
held  in  Bigelow  v.  Itamlolph,  14  Gray 
(Mass.),  541,  above  cited,  that  a  town  in 
Massdcliuxetts  which  has  assumed  the 
duties  of  a  school-district  is  not  liable  for 
an  injurfi  sustained  hi/  a  scholar  attending 
the  public  school  from  a  damjcrous  excava- 
tion in  the  school-house  yard,  owing  to  the 
negligence  of  the  town  otlicers.  On  the 
same  ground  it  has  recently  been  held,  in 
an  elaborate  opinion,  that  a  child,  attend- 
ing a  public  school  in  a  school-house  pro- 
vided by  a  city,  under  the  duty  imposed 
upon  it  by  (jeneral  laws,  cannot  maintain 
an  action  against  the  city  for  an  injury 
suffered  by  reason  of  the  unsafe  condition 
of  a  staircase  in  the  school-house,  over 
which  he  is  passing.  Ilill  v.  Boston,  122 
Mass.  344,  1877 ;  s.  c.  23  Am.  Hep.  332  ; 
infra,  sec.  965 ;  Sullivan  i-.  Boston,  126 
Mass.  540 ;  s.  p.  Finch  v.  Board,  etc.,  30 
Ohio  St.  37.  Unsafe  court-house.  Supra, 
sec.  962,  note. 


Where  the  plaintiff  received  a  personal 
injury  hij  the  falliixj  of  a  portion  of  the  brick 
and  ])lasterinfj  in  a  room  occupied  by  a  city 
as  a  common  council  room,  it  was  held  that 
if  the  dangerous  condition  of  the  premises 
at  the  time  of  the  accident  was  the  result 
of  causes  beyond  the  control  of  the  city 
autliorities,  and  the  injury  happened  be- 
fore tlie  lapse  of  a  reasonalde  time  to  re- 
store them  to  a  safe  condition,  the  city 
would  not  be  liable.  But  altiiough  the 
original  cause  might  have  been  inevita- 
ble accident,  yet  if  the  city  authorities 
continued  to  use  the  building  for  public 
meetings  of  the  council,  and  failed  to  re- 
pair the  premises  in  a  reasonable  time, 
and  the  injury  hajipened  in  consequence 
of  such  neglect,  while  the  plaintiff  was  in 
exercise  of  due  care,  the  city  would  be 
liable  to  him.  Chicago  v.  O'Brennan,  6-5 
111.  160,  1872.  See,  infra,  sees.  9G.3-9G7. 
A  city  is  not  liable  in  damages  for  injuries 
inflicted  upon  a  person  by  the  fill  of  n 
market-house  caused  by  a  wind-storm  of 
unprecedented  force  and  violence.  Flori 
V.  St.  Louis,  69  Mo.  341.  1879.  The  gen- 
eral liability  of  municipalities  for  injuries 
caused  by  fallinej  substances  on  streets  and 
public  places  is  discussed  below. 
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which,  perhaps,  it  has  ever  been  subjected ;  ^  and  the  opinion 
of  Mr.  Chief  Justice  Gray,  for  learned  research,  for  the  anal3-sis 
of  the  leading  judgments  on  the  subject  in  England  and  America, 
and  critical  observations  upon  them,  is  so  intrinsically  valuable 
that  it  will  be  studied  by  all  who  desire  to  trace  the  history  of 
the  law  on  this  point,  and  to  know  its  exact  condition. 

The  case  was  this :  the  plaintiff,  a  child  eight  years  of  age, 
attending  a  public  school  provided  by  the  city  of  Boston,  was  injured 
by  reason  of  the  unsafe  condition  of  the  staircase  in  the  school-house, 
and  for  the  special  damage  thus  sustained  an  action  of  tort  was 
brought  against  the  city.  No  statute  gave  or  denied,  in  terms, 
the  right  of  action  in  such  a  case.  The  charter  of  the  citj'-  con- 
tained no  provision  in  respect  of  schools  or  school-houses ;  but  a 
general  statute,  applicable  throughout  the  commonwealth,  made  it 
the  imperative  duty  of  all  cities  and  towns  to  provide  and  main- 
tain school-houses.  It  was  held,  conceding  the  negligence  of  the 
city  in  respect  to  the  condition  of  the  staircase,  that  the  action 
could  not  be  sustained.  The  principle  of  the  decision  was  stated 
to  be  that,  according  to  the  well-settled  law  of  Massachusetts,  no 
private  action,  unless  authorized  by  express  statute,  can  be  main- 
tained against  a  town  or  city  for  the  neglect  of  a  public  duty 
imposed  upon  it  as  the  agent  of  the  public,  by  general  laws  for 
the  benefit  of  the  public,  and  from  the  performance  of  which  the 
corporation  receives  no  profit  or  special  advantage.  Whether 
the  result  would  have  been  different  if  the  duty  in  question  had 
been  imposed  on  the  city  by  a  special  charter  was  not,  of  course, 
decided,  but  the  reasoning  is  evidently  against  any  distinction 
based  upon  the  particular  mode  in  which  the  duty  is  prescribed. 
Whether  the  neglected  duty  involves  a  liability  depends,  in  the 
judgment  of  the  court,  upon  the  nature  of  the  duty,  that  is  to 
say,  whether  it  is  imposed  for  the  pecuniary  profit  or  special  ad- 
vantage of  the  city ;  if  so,  the  city  is  liable  ;  or  whether  it  is  a 
duty  imposed  upon  the  city  as  a  public  instrumentality  of  the 
state,  without  pecuniary  or  other  special  advantage  to  the  city; 
if  so,  the  city  is  not  liable. 

After  a  critical  examination,  in  the  same  case,  of  the  decisions 
in  England  on  the  subject  of  the  implied  liability  of  municipal 
corporations  to  civil  actions  for  neglect  of  duty,  the  doctrine  they 
establish  is  thus  stated:  "The  result  of  the  English  authorities 

1  Hill  V.  Boston,  122  Mass.  344,  \mi;post,  sec.  982  and  note. 
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is,  that  when  a  duty  is  imposed  upon  a  municipal  corporation  for 
the  benefit  of  the  public,  without  any  consideration  or  emolument 
received  by  the  corporation,  it  is  only  where  tiie  duty  is  a  new 
one,  and  is  such  as  is  ordinarily  performed  by  trading  corpora- 
tions, that  an  intention  to  give  a  jjrivate  action  for  a  neglect  in 
its  performance  is  to  be  presumed."  ^  And  the  decisions  in  this 
country  wliicli  liold  otherwise  (notably  those  in  reference  to 
defective  higliways)  are  considered  by  the  eminent  judge  who 
deUvered  the  opinion  of  the  court  as  not  founded  on  sound 
principles.  That  this  general  view  of  the  restricted  liability  of 
municipal  corporations  is  sound  there  can  be  little  doubt;  but 
what  duties  are  imposed  for  the  exclusive  benefit  of  the  pub- 
lic, and  what  powers  are  given  and  what  duties  are  enjoined  for 
the  special  emolument  or  benefit  of  the  municipality,  and  wliicli 
may,  therefore,  be  regarded  as  the  basis  of  an  implied  civil  lia- 
bility, if  their  exercise  or  performance  is  neglected  to  the  injury  of 
individuals,  are  questions  which  have  given  rise,  as  we  shall  see 
in  the  course  of  this  chapter,  to  conflicting  judgments. 

§  966.  (764)  As  respects  municipal  corporations  proper,  wheth- 
er specially  chartered  or  voluntaiily  organizing  under  general 
acts  of  the  character  before  alluded  to,^  it  is,  we  think,  univers- 
ally considered,  even  in  the  absence  of  a  statute  giving  the  action, 
tliat  tJici/  are  liable  for  acts  of  misfeasance  positively  injurious  to 
individuals,  done  by  their  authorized  agents  or  officers,  in  the 
course  of  the  performance  of  corporate  powers  constitutionally 
conferred,  or  in  the  execution  of  corporate  duties;  and  it  is  the 
almost,  but  not  quite,  uniform  doctrine  of  the  courts,  that  they 
are  also  liable  where  the  wrong  resulting  in  an  injury  to  others 
consists  in  a  mere  neglect  or  omission  to  perform  a7i  absolute  and 
pe)fect  (as  distinguished  from  a  legislative,  discretionary,  quasi 
judicial,  or  imperfect)  corporate  duty,  owing  by  the  corporation 
to  the  plaintiff,  or  in  the  performance  of  which  he  is  specially  in- 
terested.3  But  there  is,  as  elsewhere  stated,  not  a  little  diversity 
of  opinion  as  to  what  duties  are  corporate  duties,  and  when  offi- 

'  Hill  I'.  Boston,  supra,  per  Gray,  0.  J.,  2  jl„tg^  gpcs.  41,  45,  48. 

infra,   sec.  082,  wlicre  the  leading  Enpr-  »  Post,  sec.  980  and  cases  cited ;  8ec.«. 

lish  decisions  are  succinctly  stated.  Post,  1048-1052;  the   text  cited   and   applied; 

sees.  'J82,  1022,   1023;  a»le,  sec.  901  and  Mayor  of  Helenas.   Thompson,   29  Ark. 

cases  cited  in  note ;  se&  962  and  note  ;  569,  673,  1874  ;  Broom  Conim.  Com.  Law, 

sec.  964  and  note.  651,  611. 
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cers,  though  ajipointed  or  elected  by  the  corporation,  are  to  be 
regarded  as  the  oihcers  of  the  corporation,  and  not  of  the  state 
or  the  general  public.^  And  especially  have  the  courts  been 
much  perplexed  respecting  the  principle  upon  which  to  rest  the 
distinction,  so  generally  taken,  by  which  what  is  termed  a  quasi 
corporation,  though  possessing  full  corporate  capacity  and  a  cor- 
porate purse,  is  not  impliedly  liable  for  acts  of  misfeasance  or  neg- 
lect of  public  duty  on  the  part  of  its  officers  and  agents,  while 
for  the  same  or  a  similar  wrong  there  is  such  a  liability  resting  on 
municipal  or  chartered  corporations. ^  But  the  distinction,  what- 
ever its  ground,  is  ivell  established  ;  and  the  latter  class  of  corpo- 
rations is  considered  to  be  impliedly  liable  for  acts  done  in  what 
is  termed  tlieir  private  or  corporate  character,  and  from  which  they 
derive  some  special  or  immediate  advantage  or  emolument,  but 
not  as  to  those  done  in  their  public  capacity/,  as  governing  agen- 
cies, in  the  discharge  of  duties  imposed  for  the  public  or  general 
(not  corporate)  benefit.^ 


1  Supra,  sees.  G6,  953,  957,  961-964 ; 
infra,  974-980;  text  cited,  Ilannon  i-.  St. 
Louis  County,  62  Mo.  313,  ai9,  1876. 

-  A  city  is  not  liable  for  misfeasance 
for  extending  the  bounds  of  a  street,  so 
as  to  bring  an  existing  nuisance  within 
the  limits  of  such  street.  McCutchin  v. 
Horner,  5  Nortli  West.  Rep.  668 ;  Larkin  v. 
Saginaw,  11  Mich.  88 ;  Pontiac  v.  Carter, 
32  Mich.  164;  Detroit  v.  Beckman,  34 
Mich.  125;  Lansing  v.  Toolan,  37  Mich. 
152;  Detroit  v.  Blakeby,  21  Mich.  84. 

3  See  cases  cited  ante,  sec.  66;  supra, 
sees.  953,  957,  961-964 ;  infra,  sees.  974- 
980,  1000.  1017,  1048.  See,  also,  Oliver  ?.-. 
Worce.ster,  102  Mass.  489,  499,  1869;  s.  c. 
3  Am.  Rep.  485  ;  Richmond  v.  Long's  Ad- 
ministrators, 17  Gratt.  (Va.)  37.5,1867; 
Petersburg  v.  Applegarth,  28  Gratt.  (Va.) 
321  ;  Western  Savings  Fund  Society  v. 
Philadelphia,  31  Pa.  St.  175,  189,  per 
Strontj,  J.  These  cases  all  refer  to  the 
case  of  Bailey  v.  Mayor,  etc.  of  New 
York.  3  Hill  (N.  Y.),  531,  and  to  the  dis- 
tinction taken  by  Nelson,  C.  J.,  between 
the  public  and  private  capacity  of  muni- 
cipal corporations.  The  distinction  is 
maintained  in  New  York.  Maximilian  v. 
Mayor,  etc.  of  New  York,  62  N.  Y.  160, 
1875,  where  the  subject  is  fully  discussed 
by  Folger,  J., ;  and  in  Missouri,  Hannon  v. 


St.  Louis  County,  62  Mo.  313,  1876  ;  and 
in  Rhode  Island,  Aldrich  v.  Tripp,  11  Rh. 
Is.  141,  1875;  s.  c.  23  Am.  Rep.  434.  See, 
also,  Crossett  v.  Janesville,  28  Wis.  420, 
1871 ;  text  cited  and  approved,  Helena  v. 
Thompson,  29  Ark.  669,  1874. 

Municipal  corporations  ai'e  liable  to  the 
patentee  of  an  invention  if  they  infringe  his 
invention  in  the  course  of  the  execution 
of  corporate  powers  and  duties.  Ransom 
17.  New  York  (infringing  patent  for  fire 
engines),  1  Fisher  Pat.  Cas.  254,  274, 
1856;  Bliss  v.  Brooklyn,  4  Fisher  Pat. 
Cas.  596,  1871.  In  this  case  the  city  was 
held  liable  to  the  patentee  for  an  improve- 
ment in  liose  couplings  used  by  it  without 
his  authority.  See,  also.  Am.  Nich.  Pav. 
Co.  V.  Elizabeth  City,  4  Fisher  Pat.  Cas. 
189,  197,  per  Strong,  J.  ,  Allen  v.  Brook- 
lyn, lb.  598;  but  in  Ohio,  it  was  decided 
by  Mr.  District  Judge  Leavitt  in  Jacobs 
I'.  Hamilton  County,  4  Fisher  Pat.  Cas. 
81,  1862,  following  Hamilton  Co.  v. 
Mighels  (cited  ante,  sec.  22,  note),  that  a 
counti/  was  not  liable  to  the  patentee  for 
an  infringement  of  his  patent  in  the  con- 
struction of  a  countj'  jail. 

A  city  corporation  is  not  liable  for  an 
infringement  where  the  work  was  done  by 
contractors,  and  the  patentee  or  his  exclu- 
sive  licensee   had   authorized   such  con- 
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§  9G7.  (7G5)  Not  only  is  the  clistinctiou  just  mentioned  well 
estiiblished,  but,  as  practically  applied  in  the  reported  judgments 
of  the  courts,  it  has  tended  to  promote  justice  and  to  secure  in- 
dividual rights.  Tliis  liability  on  the  part  of  municipal  corpora- 
tions springs,  as  we  think,  from  the  particular  nature  of  the  duty 
enjoined,  which  must  relate  to  the  local  or  special  interests  of  the 
municipality,  and  be  imperative,  and  not  discretionary,  legislative, 
or  judicial,  and  from  the  means  given  for  its  performance,  which 
must  be  ample,  or  such  as  were  considered  to  be  so  by  the  legisla- 
ture, and  not  from  the  supposed  circumstance  that  they  received 
and  accepted  their  charters  or  grants  of  powers  and  franchises 
upon  an  implied  contraet  with  the  state  that  they  would  discharge 
their  corporate  duties,  and  that  this  contract  enures  to  the  benefit 
of  every  individual  interested  in  its  performance.^  Unlike  munici- 
pal corporations  created  by  royal  charters,  which  cannot  be  im- 
posed or  altered  without  the  consent  of  the  corporators,  except, 
indeed,  by  parliament,^  our  American  corporations,  in  all  their 
parts  and  functions,  general  and  special,  are  mere  emanations  or 
creations  of  the  sovereignty  of  the  state,  which  confers  and 
changes  their  powers  at  its  will.  There  is  no  relation  of  contract 
between  them  and  the  state  ;  and  the  notion  that  in  any  accurate 
sense  the  state  makes  a  contract  with  a  municipality,  when  con- 
ferring powers,  either  for  the  general  or  local  advantage,  seems 
to  be  purely  ideal.^ 

§  968.  (766.)  The  rule  of  law  is  a  general  one,  that  tlie  su- 
perior or  employer  must  ansioer  civilly  for  the  7iegligence  or  ivant  of 
skill  of  his  agent  or  servant  in  the  course  or  line  of  his  employ- 
tractors  to  proceed  to  execute  tlieir  i  This  is  tlie  rationale  of  the  doctrine  of 
contract  witli  the  city;  and  it  was  held  the  cases  as  stated  by  Seldcn,  J.,  in  Wect 
that  the  owner  of  the  patent  could  not  v.  Brockport,  16  N.  Y.  IGl,  173,  note,  and 
authorize  the  contractors  to  use  the  pat-  it  is  the  one  adopted  by  Mr.  Justice  Cooley 
ented  article  or  process,  and  reserve  the  in  liis  work  on  Constitutional  Limitations, 
right  to  proceed  against  the  city  to  re-  247,  248,  and  in  many  reported  cases, 
cover  damages  for  an  infringement  of  the  Its  soundness  is  ably  combated  by  Mr. 
patent  thus  occurring.  Bigelow  v.  Louis-  Justice  Campbell,  in  Detroit  v.  Blakeb.v,  9 
ville  (U  S.  Cir.  Court,  1SG9,  before  Bal-  Am.  Law  Reg.  (N.  S.)  070  ;  s.  c.21  Mich. 
lard,  J.),  3  Fisher  Pat.  Cases,  G02  ;  ante,  84.  See  Detroit  v.  Becknian,  34  Mich, 
sees.  407,  468.  125:  s.   c.   22  Am.  Rep.  507;    Tolan  v. 

A  city  is  liable  for  damages  done  to  a  Lansing,  38  Mich.  315,  affirming  Detroit 

vessel    temporarily    moored   at   a    wharf  v.  Beekman,  supra. 

where    the    city    is   entitled  and   accus-  "  Ante,  sec.  32. 

tomed   to  charge   wharfage  for  its  use.  8  Ante,  sees.  37,  44,  62,  64,  GG. 
Petersburg  v.  Applegarth,  28  Gratt.  (Va.) 
321 ;  ante,  sec.  113. 
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ment,  by   which    another   is   injured.      Municipal   corporations, 
under  the  conditions  herein  stated,  fall  within  the  operation  of 
this  rule  of  law,  and  are  liable,  accordingly,  to  civil  actions  for 
damages  when  the  requisite   elements  of  liability  coexist.     To 
create  such  a  liability,  it  is  fundamentally  necessary  that  the  act 
done  which  is  injurious  to  others  must  be  ivithin  the  scope  of  the 
corporate  powers  as  prescribed  by  charter  or  positive  enactment 
(the  extent  of  which  powers  all  persons  are  bound,  at  their  peril, 
to  know)  ;  in  other  words,  it  must  not  be  ultra  vires  in  the  sense 
that  it  is  not  within  the  power  or  authority  of  the  corporation  to 
act  in  reference  to  it  under  any  circumstances.^     If  the  act  com- 
plained of  lies  u'lioUy  outside  of  the  general  or  special  powers  of 
the  corporation  as  conferred  in  its  charter  or  by  statute,  the  cor- 
poration can  in  no  event  be  liable,  whether  it  directly  commanded 
the  performance  of  the  act  or  whether  it  be  done  by  its  officers 
without  its  express  command  ;  for  a  corporation  cannot,  of  course, 
be  impliedly  liable  to  a  greater  extent  than  it  could  make  itself 
by  express  corporate  vote  or  action.^     But  if  the  wrongful  act  be 
not  in  this  sense  ultra  vires,  it  may  be  the  foundation  of  an  action 
of  tort  against  the  corporation,  either  when  it  was  done  by  its 
officers  under  its  previous  direct  authority,  or  has  been  ratified  or 
adopted,  expressly  or  impliedly,  by  it,  or  when  it  was  done  by  the 
officers,  agents,  or  servants  of  the  corporation,  in  the  execution 
of  corporate  powers  or  the  performance  of  corporate  duties  of  a 
ministerial  nature,  and  was  done  so  negligently  or  unskilfully  as 
to  injure  others,  in  which  case  the  corporation  is  liable  for  the 
carelessness  or  want  of  skill  of  its  officers  or  immediate  servants 
or  agents  in  the  course  of  their  authorized  employment,  without 
express  adoption  or  ratifying  act.     Such  are  the  general  princi- 
ples of  law,  concerning  which  there  is  no  disagreement;-'^  but 

1  Ante,  sees.  457,  935,  953;  post,  sec.  corporation /oj-  the  unauthorized  acts  of  its 
9G8 ;  Broom  Comtn.  Com.  Law,  600.    Mr.     officers  is  discussed  by  Shnio,    C.    J.      An- 

Wood    devotes  ch.   xvii  of  his  work  on  tliony  i'.  Adams,  1  Met.  (Mass.)  284, 1840; 

Master  and    Servant   to   the   subject  of  Baker  u.  Boston,  12  Pick.  (Mass. )184;  Per- 

municipal  Uability  for  the   acts   of  serv-  ley  r.  Georgetown,  7  Gray  (Mass.),  464, 

ants  of  the  corporation.  18.50 ;  Howell   v.   Buffalo,    15  N.  Y.  512, 

2  ///.  Browning  t-.  Owen  Co.  44  Ind.  1857  ;  Baltimore  r.  Eschbach,  18  Md.  270  ; 
11,  1.3, 1873,  citing  text.  As  to  implied  lia-  State  v.  Mayor,  29  Md.  85,110,  1868; 
bility,  see  ante,  sees.  4-59,  405,  9;]8.  Harvey  v.  Rochester,   35   Barb.    (N.   Y.) 

3  Sees.  971,  974-980,  y88,  1017-1024,  177,  1861;  Leman  v.  Mayor,  etc.  of  New 
1043-1052.  See,  also,  Thayer  I'.  Boston,  York,  5  Bosw.  (N.  Y.)  414;  Railroad 
19  Pick.  (Mass.)  511,  1837,  where  the  Company  v.  Quigley  (private  corpora- 
subject  of  the  liaUUty  of    a  municipal  tion  lield  responsible  for  libel),  21  How. 
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when  we  come  to  their  application,  considerable  difference  of 
opinion  will  be  found  as  to  what  acts  are,  and  what  are  not,  ultra 
vires,  and  what  powers  and  duties  are,  within  the  meaning  of  the 
rule,  as  stated,  corporate  powers  and  duties;  for  if  the  duty, 
though  devolved  by  law  upon  an  officer  elected  or  appointed  by 
the  corporation,  is  not  a  corporate  dutij,  the  officers  of  the  corpo- 
ration, in  performing  it,  do  not  act  for  the  corporation,  and  hence 
the  corporation  is  not  responsible  (unless  expressly  declared  to 
be  by  statute)  for  the  omission  to  perform  it  or  for  the  manner 
in  which  it  is  performed.^ 

§  969.  (767)  These  general  principles  may  be  illustrated  and 
enforced  by  a  reference  to  some  of  the  adjudicated  cases ;  and 
first,  the  proposition  that  there  can  be  no  corporate  liability  when 
the  act  complained  of  is  one  in  no  sense  authorized  hy  the  charter^ 
or  constituent  act  of  the  corporation,  or  some  valid  legislative 
enactment  applicable  to  it.  We  have  heretofore  seen  that  con- 
tracts idtra  vires,  in  the  sense  just  explained,  impose  in  general  no 
corporate  liability  ;  ^  and  for  the  same  reasons,  the  doctrine  applies 
to  acts  other  than  contracts,  whether  performed  by  the  munici- 
pal council,  or  under  its  direction,  or  by  officers  in  the  execution 
of  their  supposed  powers  or  duties.  The  principle  that  a  munici- 
pal corporation  is  bound  by  the  acts  of  its  officers   only  when 

202,    1858;    Cooper  v.    Atlanta,   53    Ga.  i'.  Brantford,  19  Upper   Can.   Q.  B.  207 ; 

6^8, 1»75,  citing  sec.  9B8  ;  Cliicago  v.  Mc-  Moore  i-.  New  York,  73  N.  Y.  238. 

Graw,  75  111.  5t;6,  570, 1874;  Sewall  !•.  St.  i  Supra,  sees.  053,957,  964;  »i/ra,secs. 

Paul,  20  Minn.  511,  524  ;  AUlrich  v.  Tripp,  974-080,  1043-1052. 

11    Kh.  Is.  141,  1875;  s.  c.  23   Am.    Rep.  The  city  of  New  Haven,  under  power 

434  ;  Moore  v.  Mayor,  etc.,  73  N.  Y.   238,  given  by  its  charter,  appoiutrd  an  insjjeclor 

approving  text ;  Ilaag  y.  Board  of  Com-  of  sfattonari/ steam  boilers  ivit/iin  the  city,  and 

niissioneKS,  60  Ind.  511,  approving  text,  passed  a  by-law    imposing  a   penalty  on 

Ako     Smith    v.    Rochester,    70    N.    Y.  any  person  who  should  use  such  a  boiler 

506.  without  first  having  it  tested   by   the  in- 

The  common  council   passed  an  ordi-  spector.     It  was   held   that   the   city,   in 

nance  directing  certain  work  to  be  done,  making  the  appointment,  was  in  the  dis- 

but  in  violation  of  the  cliarter  the  proper  charge  of  a  public  and  not  a  private  duty, 

officers  failed  to  give  prior  notice  as  re-  and  that  the  duties  of  the  inspector  were 

quired.    The  contractor  in  good  faith  hav-  public  duties,  and  that  consequentl}'  the 

ing  performed  the  work, brought  an  action  city  was  not  liable  for   damage   resulting 

against  the  city  on  tlie  contract,  when  it  from  the  negligence  of  the   inspector  in 

set  up  this  irregularity  to  defeat  a   recov-  the  discharge  of  his  duties.     Mead  k.  New 

ery.     It  was  held,  that,   having  acted  in  Haven,  40  Conn.  72,  1873. 

good  faith  and  relying  on  the  regularity  '-  Ante,  sees.  457,  935,  053,  068.    There 

of  the  proceedings,  the  city,  having  re-  may  be,  as  we  have  seen  in  previous  sec- 

ceived  and  accepted  the   benefit,    was  es-  tions,  an  (my)/iV(/ //'(i/'////^  in  respect  of  the 

topped  from  denying  the  regularity  of  the  consideration  actually  received  under  the 

proceedings  in  that  respect.     See  Wade  ultra  vires  contract. 
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within  the  charter  or  scope  of  their  powers,  and  that  acts  wholly 
outside  of  the  powers  of  the  corporation,  or  of  the  officers  ap- 
pointed to  act  for  it,  are  void  as  respects  the  corporation,  is  vital ; 
and  the  opposite  doctrine  has  no  support  in  reason,  and  very 
little,  if  any,  in  the  judgments  of  the  courts.  The  principle  just 
mentioned  is  exemplified  in  an  interesting  manner  in  a  case  ^ 
where  the  authorities  of  the  city  of  Albany  assumed  to  build  a 
private  bridge  across  the  basin  to  a  pier  in  the  Hudson  River. 
The  only  authority  for  the  performance  of  the  work  was  an 
unconstitutional  statute.  The  bridge  fell  in  consequence  solely  of 
the  negligent  and  improper  manner  in  which  it  had  been  con- 
structed by  the  cit}-.  It  was  decided  by  the  Court  of  Appeals, 
reversing  the  judgment  of  the  Supreme  Court,  that  the  corpo- 
ration was  not  liable  to  an  action  for  damages  at  the  suit  of  a 
person  injured  by  the  accident. 

§  970.  (768)  So,  upon  the  same  principle,  where  the  selectmen 
of  a  totvn  caused  a  dam  to  be  erected  (an  act  the  town  was  not 
authorized  by  law  to  do)  which  flooded  the  plaintiff's  land,  the 
town  was  held  not  liable  for  the  injuries  resulting  therefrom.^ 
So  a  city  corporation  has  no  legal  power  to  call  a  meeting  of  the 
citizens  to  consider  political  or  philanthropic  purposes  ;  and  if  it 
does  so  even  by  ordinance  of  its  common  council,  and  a  person 
at  a  meeting  thus  assembled  is  injured  by  the  discharge  of  a 
cannon  fired  by  persons  present,  the  corporation  is  not  liable.^ 

1  Mayor,  etc.  of  Albany  v.  Cunliff,  2  embankment  and  plank  road,  and  that  in 

Comst.  (N.  Y.)  165,  1849,  reversing  s.  c,  building  the  pile  bridge  it  exceeded  its  an- 

2  Barb.  (N.  Y.)  190;  Browning  v.  Owen  thoritj/,  and  hence  it  is  not  the  act  of  the 

Co.,  44  Ind.  11,  13,  1870;  Haag  v.  Board  city,  but  only  of  its  officers,  and  therefore 

of  Commrs.,  60  Ind.  511,  citing  and  ap-  the  citj'  is  not  responsible  for  the  injury, 

proving  te.\t.     Also  Smith  v.  Rochester,  But  the  court  held,  inasmuch  as  the  city 

76  N.  Y.  506.  was  authorized  to  construct  a  road  at  the 

A  case  in   Illinois  may  here  appropri-  place  where  it  constructed  this  road,  that 

ately  be  noticed,  which,  in  connection  with  its  failure  to  construct  it  in  the  designated 

the  one  referred  to  in  the  text,  will  illustrate  mode  but    made   its   hability   the   more 

the  jrrinciple  on  which  the  liability  of  the  plain,  distinguishing  the  case  from  one 

corporation  depends.     By  statute,  a  city  where   the   officers   of  the   city   should, 

was  authorized  "  to  construct  an  emhnnh-  ivilhout  authority,  construct  such  a  work  in 

7nen(  and  })lank  road  "  across  a  certain  bot-  another  jurisdiction.    Pekin  v.  Newell,  20 

tom,  and  under  this  authority  constructed  111.  320,  1801. 

a  f/iVe /;nc/7'?  across  the  bottom  in  so  care-  ^  Anthony  v.  Adams,  1   Met.  (Mass.) 

less  a  manner  that  the  horse  of  plaintiff,  284,  1840.    Approved,  Walling  v.  Shreve- 

when    rightfully     upon     the    way,    fell  port,  5  La.  An.  060,  1850;  zVi/ia,  sec.  1038. 

through  and  was  killed.     When  sued  for  ^  Boyland  ;;.  Mayor,  etc.  of  New  York, 

this  injury,  the  defence  of  the  city  was,  1  Sandf.  (N.  Y.  S.  C.)  27,  1847.     Same 

that  it  was  only  authorized  to  build  an  principle,  Boom  v,  Utica,  2  Barb.  (N.  Y.) 
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So,  in  another  case,  the  incorporating  act  prohibited  the  trustees  of 
a  village  corporation  from  laijing  out  ani/  (street  so  as  to  run  over 
the  site  of  any  building  the  expense  of  removing  whicli  should 
exceed  one  hundred  dollars.  The  object  of  this  prohibition  was 
considered  to  be  to  protect  the  taxpayers,  as  well  as  for  the  bene- 
fit of  the  owners  of  buildings.  The  trustees,  exceeding  their 
powers,  laid  out  a  street  in  the  site  of  which  there  was  a  build- 
ing, the  expense  of  moving  which  would  exceed  the  sura  named. 
In  an  action  brought  against  the  corporation  by  the  land-owner 
whose  property  was  taken  for  the  street,  it  was  decided  by  the 
Supreme  Court  of  New  York  that  the  whole  proceeding  was  a 
nullity,  and  that  the  corporation  was  not  estopped  to  set  up  the 
want  of  jurisdiction  in  defence,  notwithstanding  the  property  of 
the  plaintiff  had  actually  been  taken. ^ 

§  971.  (769)  Cases  such  as  those  just  mentioned  are  to  be 
distinguished  from  others  which  resemble  them  in  the  circum- 
stance of  relating  to  wrongful  acts,  but  which  arise  out  of  mat- 
ters or  transactions  ivithin  the  general  powers  of  the  corporation, 
and  in  respect  of  which  there  may  be  a  corporate  liability.    Thus, 


104.  Trespass  by  agent  where  corporation 
liail  no  power  involves  no  corporate  lia- 
bility. Cuyler  v.  Rochester,  12  Wend. 
(N.  V. )  165;  Swift  v.  Williamsburg,  24 
Barb.  (N.  Y.)  427;  Starr  v.  Rociiester,  6 
Wend.  (N.  Y.)  564;  Morrison  v.  Law- 
rence (injury  by  city  fireworks),  98  Mass. 
219,  1867  ;  Boyland  v.  Mayor,  etc  ,  supra, 
approved,  and  a  city  was  held  not  liable 
for  an  injury  caused  by  the  explosion  of 
powder  between  anvils  at  a  place  within 
tlie  city  which  killed  the  plaintiff's  intes- 
tate wliile  passing  that  place  upon  one  of 
the  streets.  Campbell  i\  Montgomery,  53 
Ala.  527, 1875 ;  Haag  r.  Board  of  Commrs., 
GO  Ind.  511,  approving  text. 

1  Cuyler  v.  Rochester,  12  Wend.  (N. 
y.)  165,'  1834  ;  Browning  v.  Owen  Co.,  44 
Iml.  11,  1873. 

That  acts,  ultra  vires,  though  done  colore 
officii,  impose  no  corporate  liability :  See 
Baltimore  v.  Eschbach,  18  Md.  270;  lb. 
284;  State  v.  Mayor,  29  Md.  85,  111, 
1868;  Horn  v.  Baltimore.  30  Md.  218, 
1868,  approving  Howell  i\  Buffalo,  15  N. 
Y.  512;  Cole  v.  Nashville,  4  Sneed 
(Tenn.),  162,  1850,  cited  atitc,  sec.  953,  n. 
Where  a  city  clerk  fraudulently  increased 
the  face  value  of  warrants  after  issuance. 


the  city  is  not  liable.  Chandler  v.  Bay 
St.  Louis,  57  Miss.  327;  s.  p.  Sutton  v. 
Board,  41  Miss.  236;  Sherman  v.  Gra- 
nada, 51  iliss.  186;  N.  Y.  Lumber  Co.  v. 
Brooklyn,  71  N.  Y.  580;  Mitchell  v.  Rock- 
land, 52  Me.  118,  reaffirming  s.  c.  45  lb. 
490;  41  lb.  363,  where  the  health  officers 
of  a  town,  without  authority  of  law,  took 
possession  of  the  plaintiff's  vessel,  and  in 
the  process  of  fumigation,  set  it  on  fire, 
and  the  town  was  held  not  liable.  Simi- 
lar principle.  Barbour  v.  Ellsworth,  07 
Me.  294;  Brown  v.  Vinalhaven,  65  Me. 
402,  1876;  s.  c.  20  Am.  Rep.  709;  post, 
sec.  977 ;  Donelly  v.  Tripp,  12  R.  I.  97, 
1878. 

A  city  is  liable  for  trespass  upon  the  lands 
of  othns  (Hickerson  v.  Mexico,  58  Mo.  61, 
i874;  Hunt  v.  Booneville,  05  Mo.  620, 
1877),  but  only,  as  was  held  in  the  case 
last  cited,  for  single  damages,  the  statute 
as  to  treble  damages  not  being  considered 
applicable  to  the  ca.«e  pre.-^ented.  The 
drift  of  the  opinion  of  Ho<njh,J.,  is  against 
the  applicability  of  the  statute  to  munici- 
pal corporations,  but  it  is  open  to  be  ap- 
plied to  a  case  where  the  trespass  was 
committed  by  the  municipality  in  bad 
faith  or  wilfully. 
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if  in  exercising  its  power  to  open  or  improve  streets,  or  to  make 
drains  and  sewers,  the  agents  or  officers  of  a  municipal  corpora- 
tion, under  its  authority  or  direction,  commit  a  trespass  upon,  or 
take  possession  of,  ^^ri'ra^g  property,  without  complying  with  the 
charter  or  statute,  the  corporation  is  liable  in  damages  therefor. ^ 
In  such  cases,  also,  an  action  will  lie  against  a  city  corporation 


1  Anthony  v.  Adams,  1  Met.  (Mass.) 
287;  Hawks  v.  Cliarleinont,  107  Mass. 
414;  Hill  v.  Boston,  122  Mass.  344;  Gor- 
don r.  Taunton,  12G  Mass.  349;  Ipswich 
Mills  !'.  Co.  Commrs.,  108  Mass.  363.  Af- 
firmed, Bailey  v.  Woburn,  126  Mass.  416  ; 
^Etna  Mills  v.  Waltham,  126  Mass.  122; 
Hildroth  v.  Lowell,  11  Gray  (Mass.),  345, 
1858,  approving  Thayer  v.  Boston,  19 
Pick.  (Mass.)  516,  1837;  Sewall  v.  St. 
Paul,  20  Minn.  511,  524,  1874,  citing  te.xt. 
Soulard  v.  St.  Louis,  30  Mo.  546,  1865; 
Walling  I'.  Shreveport,  5  La.  An.  600, 
1850;  Allen  v.  Decatur  (trespass),  24  III. 
332,  1800 ;  Lee  r.  Sandy  Hill,  40  N.  Y. 
442,  1869,  where  a  corporate  liability  was 
asserted  for  the  torts  of  the  hi<jhwoy  officers 
in  encroaching  upon  the  plaintiff's  prop- 
erty by  direction  of  the  governing  body 
of  the  corporation,  under  the  erroneous 
supposition  that  it  was  part  of  the  street. 
Mason,  J.,  approves  of  the  rule  as  stated 
by  Shaw,  C.  J.,  in  Thayer  v.  Boston, 
supra ;  s.  P.  Sheldon  v.  Kalamazoo,  24 
Mich.  383,  1872,  (in  which  the  corporation 
was  held  liable  for  a  tort  committed  by 
direction  of  its  council  upon  private  prop- 
erty.) Crossott  f.  Janesville,  28  Wis.  420, 
1871 ;  Buffalo  Turnpike  Co.  v.  Buffalo,  58 
N.  y.  039,  1874;  Hunt  v.  Boone ville,  05 
"Slo.  620,  1877 ;  Ashley  v.  Port  Huron,  35 
Mich.  290,  1877 ;  8.  c.  24  Am.  Rep.  552 
and  note  ;  vifra,  sees.  973,  974. 

Until  a  street  has  been  opened  and 
compensation  paid  to  the  owner,  the  city 
has  no  more  right  to  the  bed  of  the  street 
than  any  other  stranger  would  have;  and 
the  intrusion  by  the  city  upon  such  prop- 
erty is  as  much  a  trespass  as  if  committed 
by  an  individual.  Thus  if  a  city  make 
improvements  in  front  of  the  lot  of  a  ri- 
parian owner  without  his  consent,  they 
belong  to  the  owner  in  front  of  whose  lot 
they  are  made.  Baltimore  v.  St.  Agnes 
Hospital,  48  Md.  419;  Casey  v.  Inloes,  1 
Gill  (Md.)  510.  So  where  the  charter  of 
a  borough  gave  the  warden  and  burgesses 


autliority  to  order  the  removal  of  all  en- 
croachments upon  any  public  highway  of 
the  borough,  and,  upon  the  order  not  be- 
ing obeyed,  to  cause  them  to  be  removed. 
The  warden  acting  officially,  and  under  a 
vote  passed  by  the  warden  and  burgesses, 
caused  a  fence  of  a  person  along  the  line 
of  the  highway  to  be  removed,  the  owner 
not  obeying  an  order  previously  made  for 
its  removal.  The  fence  was  in  good  faith 
supposed  by  the  warden  and  burgesses  to 
be  an  encroachment,  but  was  not  so  in 
fact.  In  an  action  of  trespass  brought 
by  the  owner  of  the  fence  against  the  bor- 
ough, it  was  held, — 

1.  That  the  grant  of  power,  though  to 
the  warden  and  burgesses,  was  in  reality 
to  the  borough. 

2.  That  the  power  to  remove  encroach- 
ments was  a  power  asked  for  and  obtained 
by  the  borough  for  its  own  advantage  and 
not  for  the  benefit  of  the  public. 

3.  That  in  the  removal  of  encroach- 
ments it  was  therefore  exercising  a  privi- 
lege,not  discharging  a  governmental  duty. 

4.  That  the  borough  was  liable  for  the 
acts  of  the  warden.  Weed  v.  Greenwich, 
45  Conn.  170. 

In  Soulard  v.  St.  Louis,  supra,  where  a 
street  was  opened  upon  land  without  condem- 
nation, the  court  held  that  an  action  might 
be  maintained  by  the  owner,  that  he 
might  recover  as  damages  the  value  of 
the  land  appropriated,  which,  when  paid, 
would,  the  court  was  inclined  to  think, 
work,  ipso  facto,  a  dedication  thereof  to 
the  city. 

Municipal  corporations  are  limited  to 
the  exercise  of  powers  expressly  conferred 
by  statute,  and  they  are  not  liable  for  the 
acts  of  their  officers  under  an  ordinance 
which  they  were  not  empowered  to  pass. 
Field  V.  Des  Moines,  39  Iowa,  575,  1874. 

The  doctrine  that  a  city  is  liable  for 
injuries  caused  by  the  negligent  manner 
in  whicli  public  work  is  performed  by  its 
servants  does  not  extend  to  cases  of  de- 
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by  the  owner  of  land  through  which  its  iifrents  have  unlawfully 
made  a  sewer/  or  for  trees  destroyed  and  injuries  done  Ijy  tlieni.^ 
A  case  in  Louisiana,  wliieh  was  sevi-ral  times  before  the  eourts  in 
that  state,  was  decided  upon  the  same  principle.  The  mayor  of 
of  a  city  tortiously,  and  in  defiance  of  an  injunction,  proceeded 
at  the  head  of  a  force  of  laborers  and  demolished  a  portion  of  the 
plaintifTs  house,  for  the  supposed  reason  that  it  was  on  puljlic 
ground.  The  city  corporation  ratified  the  act  by  defending  it. 
On  the  first  appeal  the  court  doubted  whether  the  corporation 
could  be  made  liable  for  the  wrongful  acts  charged  against  its 
officers,  especially  as  these  were  alleged  to  have  been  done  by 
them  wilfully  and  maliciously.  On  the  second  appeal  it  was 
held,  that  although  the  acts  of  the  mayor  were  done  without  the 
previous  order  of  the  city  council,  yet  the  corporation,  by  reason 
of  its  subsequent  ratification,  was  liable,  and  the  plaintiff  recov- 
ered.^ 

§  972.  (770)  Prima  facie.,  a  municipal  corporation  is  not 
liable  for  the  trespass  and  wrongful  acts  of  its  officers,  thowjh  done 
colore  officii ;  but  it  will  clearly  be  liable  therefor  where  the  act, 
if  not  wholly  idtra  vires,  was  expressly  authorized  by  the  govern- 
ing body  of  the  corporation,  or  where,  without  special  authority, 
it  was  done  by  its  officers  in  the  scope  of  their  duties  and  em- 
ployment, and  has  been  ratified  b}^  the  corporation.'*     Accord- 

fective  legislation  ;  as,  for  instance,  to  a  municipal  ordinance,  after  the  mayor  and 

failure  to  pass  an  ordinance  for  the  con-  council  iiad,  with  malicious  intent  to  pre- 

demnation  and  dedication,  as  a  street,  of  vent  his   competinj^  with    resident   mer- 

land  upon   which   work   has   been  done,  chants,  passed  a  resolution  declaring  him 

under  the  designation  "  street "  in  a  spe-  by  name  to  be  within  the  ordinance,  — 

cial  tax  bill.     Carroll  i-.  St.  Louis,  4  Mo.  was  held  to  liave  a  right  of  action  against 

App.  1!>1.  tlie  city  for  the  tort.    Gould  v.  Atlanta,  GO 

1  Hildreth  v.  Lowell,  11  Gray  (Mass.),  Ga.  104. 

345,  1858.  •»  Tiiayer  v.  Boston,  19  Pick.   (Mass.) 

^  Walling  V.  Shreveport,  5  La.  Ann.  611,  510,  18:^)7,  where  the  rule,  as  stated 

660,  1850.  by  Shnir,  C.  J.,  makes  the   corporation, 

8  McGary  v.  Lafayette,  12  Rob.  (La.)  without  ratification,  liable,  also,  for  the 

608.     On  re-hearing,  //».  674;  s.  c.  again,  acts  of  its  officers  "  done  bond  fide,  in  pur- 

4  La.  An.  440,  1849.     Approved,  Wilde  v.  suance  of  a  general  authority  to  act  for 

New  Orleans,  12  La.  An.  15,  1857.     See,  the  city  on  the  subject  to  which  they  re- 

also,  Lee  v.  Sandy   Hill,  supra,  sec.  971,  late."     Approved    by  Muson,   J.,  Lee  v. 

note;    ante,   sees.    147,    447,  note ;    s.  p.  Sandy  Hill,  40  N.  Y.' 442,  440,  1869  ;  fol- 

and  discussing  liability  of  municipal  cor-  lowed  in  Buffalo  Turnpike  Co.  v.  Buffalo, 

porations  to  exemplary  damages.  Hunt  r.  58  N.  Y.  OoO,   1874.     Compare  Perley  i'. 

Booneville,    65  Mo.  620,  1877.  A  non-res-  Georgetown,    7  Gray  (Mass.),  464,  1856, 

ident  merchant,  wliose  projierty  hail  been  cited  iti/m,  and  statement  of  rule  b}'  -l/c/- 

seized  for  a  tax  assessed  under  an  invalid  calj]  J. ;  Moore   v.  Railroad  Co.,  4  Gray 
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ingly,  a  municipal  corporation  is  not  liable  for  the  illegal  seizure 
of  tlie  plaintiff's  property  by  one  of  its  officers,  for  an  alleged 
violation  of  its  ordinances,  when,  in  fact,  no  such  violation  took 
place,  and  the  corporation  had  not  previously  authorized  the  act, 
or  subsequently  ratified  it  by  receiving  the  proceeds  of  the  sale 
of  the  property  seized,  or  in  some  other  manner.^  If,  however, 
the  corporation,  by  its  authorized  action,  adopts  the  lorongful  acts 
of  its  officers,  done  in  the  line  of  official  duty,  it  will  be  liable 
tlierefor,  however  it  might  be  in  the  absence  of  such  ratification. 
Therefore,  where  the  officers  of  a  city  illegally  seized  the  personal 
property  of  the  plaintiff,  and  detained  it,  and  the  plaintiff  brought 
suit  against  the  city  to  recover  the  property,  and  the  city  filed  an 
answer  which  involved  a  ratification  of  the  acts  of  the  officers  in 
question,  and  an  admission  that  they  were  the  acts  of  the  city, 
and  the  city  was  defeated  in  the  suit,  it  was  held  liable  for  the 
damage  done  to  the  plaintiff  by  the  illegal  seizure  and  detention 
of  his  property. 2  On  the  principle  that  a  town  is  not  liable  for 
the  trespasses  or  illegal  acts  of  its  officers  or  agents,  unless  such 
acts  were  done  under  its  authority  previously  conferred,  or  have 
subsequentl}'-  been  ratified  by  it,  it  was  held  in  Massachusetts 
that  if  a  town  collector^  without  being  authorized,  commits  a  per- 
son to  prison  for  not  paying  a  tax,  since  abated,  though  illegally 
included  in  his  warrant,  the  town  is  not  responsible,  in  an  action 
of  tort,  for  false  imprisonment.^ 

(Mass.),  465,  467, 1855 ;  Howell  v.  Buffalo,  property  seized,  the  act  of  seizure  by  tlie 

15  N.  Y.  512,  519.  Note  remarks  of  L'en/o,  officer   becomes   a  trespass   ab   initio,   for 

C.   J.,  p.  521  ;  supra,  sec.  970  and  note ;  wliich   the  corporation,  it  was   decided, 

Angell  &  Ames,  sec.  311.  might  be  liable  to  restore  tlie  property  or 

1  Fox  V.  Northern  Liberties,  3  Watts  &  pay  its  value.  Baumgard  v.  Mayor,  etc., 
Serg.  (Pa.)  103, 1841;  infra,  sec.  975.  So  9  La.  An.  119,  1835;  Hunt  v.  Booneville, 
it  was  held  that  a  city  was  not  liable  in  65  Mo.  620, 1877 ;  Donnelly  v.  Tripp,  12 
tort  for  the  act  of  its  treasurer  acting  in  R.  I.  97. 

good  faith  in  the  execution  of  his  tax  war-  ^  Perley  v.  Georgetown,  7  Gray  (Mass.), 
rant,  in  seizing  and  selling  the  chattels  of  464,  1856.  Afterwards  paying  the  col- 
one  person  for  the  delinquent  taxes  of  lector's  fees  for  serving  the  warrant,  and 
another.  Wallace  v.  Menasha,  Wis.  10  the  jailer's  charges,  were  held  not  to  rat- 
Cent.  Law  Jour.  147,  1880,  citing  text.  ify  the  arrest,  it  not  appearing  that  they 

2  Wilde  V.  New  Orleans,  12  La.  An.  15,  were  so  intended.  In  New  York,  see 
1857  ;  following,  McGary  v.  Lafayette,  4  Lorillard  v.  Monroe,  11  N.  Y.  (1  Kern.) 
Ih.  440  ;  .Johnson  v.  Municipality,  5  Ih.  392,  1854  ;  Bank  v.  Mayor,  etc.,  43  N,  Y. 
100.  In  another  case  in  tlie  same  state  it  184.  But  the  treasurer  of  a  town  corpora- 
was  held  that  though  property  be,  in  the  tion  is  clearly  its  officer  and  agent,  for 
first  instance,  lawfully  seized  for  tlie  vio-  whose  acts,  within  the  scope  of  his  power, 
lation  of  an  ordinance,  yet,  if  the  corpor-  it  is  liable.  Tucker  v.  Rochester,  7 
ate  authorities /«('/  to  pursue  the  requisite  Wend.  (N.  Y.)  254  ;  cited  2  Denio  (N.Y.), 
steps  in  advertising  and  disposing  of  the  473,  and  see  cases  there  referred  to.     But 
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§  973.  (771)  A  municipal  corporation  may  he  liable  as  respects 
wrongful  and  void  acts,  where  these  are  within  the  scope  of  the 
general  powers  of  the  corporation,  and  where  the  enforcement  of 
such  acts  by  its  officers  under  its  autliority  has  been  compulsory, 
resulting  in  injury  to  individuals.  Falhng  witliin  this  principle  is 
the  liability  of  the  corporation  to  refund  void  taxes  and  assess- 
ments compulsorily  collected  for  its  own  benefit.^  So,  where  a 
municipal  corporation  made  a  void  afisessment  upon  the  plaintiff 
for  a  street  improvement,  and  its  officers  seized  his  property 
(bank  bills)  to  pay  it,  the  majority  of  tlie  Court  of  Appeals  of 
New  York  held,  and  we  think  properly,  that  since  the  assessment 
was  made  for  a  purpose  within  the  general  powers  of  the  corpora- 
tion (though  the  particular  assessment  was  illegal)  the  corporation 
was  liable  to  the  plaintiff  in  a  common-law  action  for  the  trespass 
committed  by  its  officers  in  seizing  his  property.^ 

§  974.  (772)  Respondeat  Superior.  —  It  may  be  observed,  in 
the  next  place,  that  when  it  is  sought  to  render  a  municipal  cor- 
poration liable  for  the  act  of  servants  or  agents,  a  cardinal  inquiry 
is,  whether  they  are  the  servants  or  agents  of  the  corporation.  If 
the  corporation  appoints  or  elects  tliem,  and  can  control  them 
in  the  discharge  of  their  duties,  can  continue  or  remove  them, 
can  hold  them  responsible  for  the  manner  in  which  they  dis- 
charge their  trust ;  and  if  those  duties  relate  to  tlie  exercise  of 
corporate  powers,  and  are  for  the  peculiar  benefit  of  the  corpora- 
tion in  its  local  or  special  interest,  they  may  justly  be  regarded 
as  its  agents  or  servants,  and  the  maxim  of  respondeat  supe- 
rior applies.  But  if,  on  the  other  hand,  they  are  elected  or 
appointed  by  the  corporation,  in  obedience  to  the  statute,  to 

it  is  not  liable  for  money  placed   in  his  opinion,  expressed  his  inability  to  see  how 

lianils  by  individuals  or  received  by  him  the  assessment  could  be  votd,  and  yet  be 

other  than  in  the  line  of  his  official  duties,  a  corporate  act  and  impose  a  corporate 

Tolman  v.  Marlborough,  3  N.  II.  57,  59.  liability.     The  majority  opinion  can,  we 

The   previous   personal  and  unauthor-  think,   be     sustained    on    the     principle 

ized  act  of  a  public  officer  will  not  estop  stated  in  the  text.     Bennett  r.  Buffalo, 

him  from  acting  in  his  public  capacity  as  17  N.  Y.   383,  38G,  corrects  the  report  of 

lie  may  deem  the  public  good  to  require.  Howell   v.   Buffalo,  so   as    to   show    that 

Day  V.  Green,  4  Cush.  (Mass.)  433,  1840  ;  Comstncl;  J.,  agreed  with  the  majority  of 

Dill   V.    Wareham,    7  Met.    (Mass.)    438,  the  court  as  to  the  liabilit}' of  the  corpo- 

1844.  ration.     Bank,  etc.  v.   Mayor,  etc.,  43  N. 

1  Supra,  sec.  938  and  cases  cited.  Y.  184  ;  Williams  i'.  Dunkirk  (tort  of  vil- 

2  Howell  V.  Buffalo,  15  N.  Y.  512,  lage  trustees),  3  Lansing  (N.  Y.),  44, 
1857  ;  Denio,  C.  J.,  and  Bowen,  J.,  dissent-  1870. 

ed.      The   chief  judge,  in  his  dissenting 
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perform  a  public  service  not  peculiarly  local  or  corporate,  but 
because  this  mode  of  selection  has  been  deemed  expedient  by 
the  legislature  in  the  distribution  of  the  powers  of  the  govern- 
ment, if  they  are  independent  of  the  corporation  as  to  the  tenure 
of  their  office  and  the  manner  of  discharging  their  duties,  they 
are  not  to  be  regarded  as  the  servants  or  agents  of  the  corpora- 
tion, for  whose  acts  or  negligence  it  is  impliedly  liable,  but  as 
public  or  state  officers  with  such  powers  and  duties  as  the  statute 
confers  upon  them,  and  the  doctrine  of  respondeat  superior  is  not 
applicable}     It  will  thus  be  seen  that,  on  general  principles,  it  is 


1  The  Mayor,  etc.  v.  Bailey  (Croton 
Dam  Case),  2  Denio  (N.  Y.),  433,  447, 
1845,  and  authorities  cited  by  Hand,  Sen- 
ator ;  infra,  sec.  988  ;  Walcott  v.  Swamp- 
Bcott  (surveyor  of  higiiways),  1  Allen 
(Mass.),  101,  18G1,  per  Bujehw,  C.  J.; 
infra,  sec.  979 ;  White  v.  Pliillipston,  10 
Met.  (Mass.)  108;  Hafiford  v.  New  Bed- 
ford, 10  Gray  (Mass.),  297,  1860;  infra, 
sec.  976  ;  Griggs  v.  Foote,4  Allen  (Mass.), 
195.  197  ;  Buttrick  v.  Lowell  (assault  by 
police  officer),  1  Allen  (Mass.),  172,  1861 ; 
infra,  sec  975  ;  Kimball  v.  Boston,  1  Allen 
(Mass.),  417  ;  Child  v.  Boston  (.sewers),  4 
Allen  (Mass.),.41,  52,  1862;  Morrison  v. 
Lawrence,  98  Mass.  219, 1867  ;  infra,  sees. 
1048-1052 ;  supra,  sees.  957,  962 ;  Ogg  v. 
Lansing,  35  Iowa,  495 ;  s.  c.  14  Am. 
liep.  499  ;  Bunkmeyer  v.  Evansville,  29 
Ind.  187 ;  Aldrich  v.  Tripp,  11  R.  I.  141, 
1875;  s.  c.  23  Am.  Rep.  434;  Maximil- 
ian V.  Mayor,  etc.  of  New  York,  02  N.  Y. 
160,  1875;  Hannon  y.  St.  Louis  County, 
62  Mo.  313,  1876  ;  infra,  sec.  986. 

Thus,  in  Nnv  York,  the  mayor  and 
aldermen,  in  making  an  order  fur  the  de- 
struction of  a  huildiuq  pursuant  to  the 
statute  (2  R.  L.  18.31,  p.  368,  sec.  81), 
were  considered  to  act  not  as  the  officers  or 
a'/rnts  of  the  comjiany,  hut  as  magistrates  or 
public  officers,  designated  by  tlieir  official 
names  by  the  legislature  for  the  execu- 
tion of  a  public  duty.  Russell  v.  Mayor, 
etc.  of  New  York,  2  Denio  (N.  Y),  461, 
opinion  of  Sherman,  Senator,  at  p.  473, 
and  of  Porter,  Senator,  at  p.  481.  Tlie 
case  was  distinguished  from  that  of 
Bailey  v.  Tlie  Mayor,  etc.  of  New  York, 

2  Denio   (N.   Y.),   443,   affirming   s.   c. 

3  Hill    (N.  Y.),   531,  in  relation   to   the 
Croton  aqueduct,  where,  on  the  ground 


that  the  corporation  had  an  interest 
in  the  grant,  held  property  under  it, 
and  passed  ordinances  in  relation  to 
the  execution  of  the  work,  it  was  held 
liable  for  the  acts  and  neglect  of  the 
ivater  commissioners  in  relation  to  the  work, 
though  they  were  appointed  by  the  gov- 
ernor and  the  senate  ;  supra,  sees.  956, 
957  ;  infra,  sec.  983.  Board  of  Revision 
and  Correction  of  Assessments  lists  for 
City  of  New  York,  held  to  be  indepen- 
dent public  and  not  corporate  officers, 
and  city  not  responsible  for  tlieir  negli- 
gences. Tone  V.  Mayor,  etc.,  70  N.  Y. 
157,  1877.  In  Ham  v.  Mayor,  etc.  of  New 
York,  70  N.  Y.  459,  1877,  the  text  is  re- 
ferred to,  and  the  principle  applied  to  the 
Department  of  Public  Instruction  in  the  city 
of  New  York,  which,  though  formally 
constituted  part  of  the  city  government, 
is  charged  with  public,  as  distinguished  from 
corporate,  duties,  and  as  it,  and  not  the  city, 
has  the  sole  control  of  subordinates  and 
servants,  the  city  is  not  liable  for  their 
neglect,  although  the  mayor  appoints  tlie 
commissioners.  Infra,  sec.  977.  See,  also, 
Campbell  v.  Montgomery  (negligent  ex- 
ecution of  police  duties),  53  Ala.  527, 1875  ; 
s.  c.  25  Am.  Rep.  656.  The  same  principle 
was  applied  to  an  act  providing  that  the 
city  council  should  cause  certain  docks  to  be 
built  for  the  benefit  of  individuals  at  the  ex- 
panse of  the  city,  but  such  expense  to  be 
assessed  upon  the  property,  it  was  held 
tliat  duty  was  a  state  and  not  corporate 
duty,  and  that  tlie  city  was  not  liable  in 
a  private  action  for  damages.  New  York, 
etc.  County  v.  Brooklyn,  71  N.  Y.  580, 
1877,  where  the  general  principles  relat- 
ing to  the  subject  are  stated  by  Church, 
C.  J.     On  the  point  discussed  in  the  text, 
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necessary,  in  order  to  make  a  municipal  corporation  impliedly  lia- 
ble on  the  maxim  of  respoiideat  superior  for  the  wrongful  act  or 
neglect  of  an  officer,  that  it  be  shown  that  the  officer  was  its 
officer,  either  generally  or  as  respects  tlie  particular  wrong  com- 
plained of,  and  not  an  independent  public  officer ;  and,  also,  that 
the  wrong  was  done  by  such  officer  while  in  the  legitimate  exer- 
cise of  some  duty  of  a  corporate  nature  which  was  devolved  on 
him  by  law  or  by  the  direction  or  autliority  of  the  corporation.^ 


tlie  case  of  Barnes  v.  District  of  Colum- 
bia, yi  U.  S.  540,  Iblo,  may  be  usefully 
consulted.  The  immediate  question  was 
whetlier  the  District  of  Culuinhia  was  liable 
to  an^action  by  a  traveller  for  an  injitri/  sus- 
tained by  reason  of  a  defect  in  a  street  in  the 
City  of  Washington.  The  act  of  Congress 
of  February  21,  1871,  made  the  District 
of  Columbia  a  "  municipal  corporation," 
with  power  to  contract,  have  a  seal,  sue 
and  be  sued,  and  exercise  other  powers  of 
a  municipal  corporation  ;  vested  tlie  ex- 
ecutive power  in  a  governor  appointed  by 
the  president,  and  the  legislative  power 
in  a  legislative  assembly,  consisting  of  a 
council  and  a  house  of  delegates  ;  estab- 
lished a  board  of  public  xcorks,  consisting 
of  the  governor  and  four  other  persons 
appointed  by  the  president ;  and  contained 
these  provisions  :  "  The  board  of  public 
works  shall  have  entire  control  of,  and 
make  all  regulations  which  they  shall 
deem  necessary  for  keeping  in  repair,  the 
streets,  avenues,  alleys,  and  sewers  of  the 
city,  and  all  other  works  which  may  be 
intrusted  to  their  charge  by  the  legisla- 
tive assembly  or  Congress.  They  shall 
disburse  upon  their  warrant  all  moneys 
appropriated  by  the  United  States  or  the 
District  of  Columbia,  or  collected  from 
property-holders,  in  pursuance  of  law, 
for  the  improvement  of  streets,  avenues, 
allej's  and  sewers,  and  roails  and  bridges; 
and  shall  assess,  in  such  manner  as  shall 
be  prescribed  by  law,  upon  the  property 
adjoining  and  to  be  specially  benefited 
by  the  improvements  authorized  by  law 
and  made  by  them  a  reasonable  propor- 
tion of  the  cost  of  the  improvement,  not 
exceeding  one  third  of  such  cost,  which 
sum  shall  be  collected  as  all  other  taxes  are 
collected."  U.  S.  St.  February  21,  1871, 
sec.  37.  It  was  contended  that  the  District 
of  Columbia  was  not  liable  as  a  municipal 

VOL.  n.  28 


corporation,  because  the  board  of  public 
works  was  not  a  department,  or  subordi- 
nate agency  of  the  municipality  called 
the  District  of  Columbia,  but  an  inde- 
pendent federal  commission.  A  majority 
of  the  court,  however,  held  that  the  board 
was  an  agent  of  the  corporation,  for 
whose  acts  or  negligence  the  corporation 
was  liable.  Note  comments  of  Gray,  C. 
J.,  on  this  point  in  Hill  v.  Boston,  122 
Mass.  314,  372,  1877.  See,  generally.  Pow- 
ers V.  Council  Bluffs,  50  Iowa,  197  ;  Rowell 
V.  Williams,  29  Iowa,  210 ;  Van  Fleet  v. 
Davenport,  42  Iowa,  308;  Danaour  v. 
Lyons,  44  Iowa,  27G. 

As  to  the  personal  liability  of  public  offi- 
cers or  agents  created  by  statute,  for  official 
acts  and  neylect,  see  Nowell  v.  Wright,  3 
Allen  (Mass.),  1G6,  and  cases  cited;  ante, 
sec.  237,  and  note,  sees.  859,  910,  note. 

1  Same  authorities.  Infra,  sees.  975, 
980.  Respondeat  superior.  Corporations  — 
when  liable  and  when  not,  for  the  torts  of 
their  officers.  Hilsdorf  v.  St.  Louis,  45  Mo. 
94  ;  Lyman  v.  Bridge  Co.,  2  Aiken  ( Vt.), 
255,  1827  ;  Boyland  r.  Mayor,  1  Sandf. 
(N.  Y.)  27  ;  Grumbine  o.  Mayor,  2  Mc- 
Arthur,  578 ;  Hinde  v.  Navigation  Co.,  15 
111.  73  ;  Morrison  v.  Lawrence,  08  Mass. 
219;  Fisher  v.  Boston,  104  Mass.  87, 
1870;  s.  c.  6  Am.  Rep.  196;  Stewart  v. 
New  Orleans,  9  La.  An.  461 ;  Bennett  v. 
New  Orleans,  14  La.  An.  120,  1840; 
Mitchell  V.  Rockland,  52  Me.  118.  Ap- 
proved, Brown  v.  Vinalhaven,  65  Me. 
402,  1870 ;  Pollock  v.  Louisville,  13  Bush 
(Ivy.),  321;  Norristown  v.  Fitzpatrick,  8 
N.  Y.  Cas. ;  Small  r.  Danville,  51  Me. 
350,  distinguished  from  Thayer  v.  Bos- 
ton, 19  Pick.  (Mass.)  511;  Alcorn  v. 
Philadelphia  (city  surveyor),  44  Pa.  St. 
348,  1863;  Reilly  i'.  Philadelphia  (when 
contractor  for  local  improvement  is  the 
agent  of  the  city),  GO  Pa.  St.  407.    Where 
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§  975.  (773)  Agreeably  to  the  principles  just  mentioned,  police 
officers  appointed  hy  a  city  are  not  its  agents  or  servants^  so  as  to 
render  it  responsible  for  their  unlawful  or  negligent  acts  in  the 
discharge  of  their  duties ;  and,  accordingly,  a  city  is  not  liable  for 
an  assault  and  battery  committed  by  its  police  officers,  though 
done  in  an  attempt  to  enforce  an  ordinance  of  the  city  ;i  nor  for 
an  arrest  made  by  them  which  is  illegal  for  want  of  a  warrant  ;2 


a  city,  acting  within  its  general  powers, 
contracts  for  tlie  grading  of  a  public 
street,  and,  in  accordance  witii  the  con- 
ditions of  the  contract,  and  the  law 
prescribing  the  same,  the  work  is  done  un- 
der the  immediate  supervision  of  certain 
officers,  wliose  official  duty  it  is  to  super- 
intend the  work,  and  the  damages  result, 
not  from  any  negligence  or  wrong-doing 
of  the  contractors,  but  from  the  perform- 
ance of  the  work  in  the  manner  required 
by  the  contract,  the  contractors  are  the 
afjents  of  the  city,  and  the  city  is  liable  for 
such  damages.  Sewall  v.  St.  Paul,  20  Minn. 
511;  Ililliard  v.  Richardson,  3  Gray 
(Mass.),  349.  Approved  and  distinguished 
in  Chicago  v.  Robbins,  2  Black.  (U.  S.) 
418,  428 ;  Ready  v.  Mayor,  etc.  (acts  of 
city  marslial),  6  Ala.  327,  1844;  Cowley 
r.  Sunderland  (mayor  of),  6  H.  &  N.  565; 
Hewison  v.  New  Haven,  37  Conn.  475, 
1871;  s.  c.  9  Am.  Rep.  342;  Sheldon  v. 
Kalamazoo,  24  ilich.  383.  Respondeat 
superior  applies  to  a  city  making  public 
improvements  where  it  retains  the  super- 
vision, charge,  and  contract  of  the  work. 
Chicago  V.  Joney  (deepening  canal  for 
benefit  of  city),  GO  111.  383;  Ciiicago  v. 
Dermody  (injuries  by  fall  of  the  roof  of 
city  hall),  Gl  111.  431,  1871. 

Where  the  mayor  of  a  city  in  excess  of 
his  powers  made  an  arrangement  with  a 
person  to  remove  carcasses,  and  that  person 
threw  them  into  the  river,  and  thereby 
injured  tlie  plaintiff's  property,  it  was 
held  that  the  city  was  not  liable,  since  the 
mayor  was  not  in  this  matter  the  servant 
or  agent  of  the  city,  and  the  principle  of 
respondeat  superior  did  not  apply.  Cum- 
berland V.  Willison,  50  Md.  138.  The 
office  of  treasurer  or  comptroller  is  a  con- 
tinuous office,  and  in  a  case  where  the 
city  is  liable  for  the  wrongful  acts  of  its 
officers  the  court  is  not  bound  to  regard  a 
change  of  incumbents,  as  the  city  is  un- 
der an  obligation  to  protect  its  officers 


against  personal  harm,  by  furnishing  the 
money  necessary  to  relieve  them.  People 
V.  Comptroller,  77  N.  Y.  45. 

1  Buttrick  r.  Lowell,  1  Allen  (Mass.), 
172, 1861 ;  Kimball  v.  Boston,  lb.  417  ;  ante, 
sees.  58,  CO,  463  ;  supra,  sec.  972.  Text 
approved.  Burch  v.  Hardwick,  30  Gratt. 
(Va.)  24;  Bowditch  v.  Boston,  101 
U.  S.  16 ;  Caldwell  v.  Boone,  Iowa,  1879 ; 
20  A.  L.  J.  376  ;  Hafford  v.  New  Bedford, 
16  Gray  (Mass.),  297  ;  Odell  v.  Schroeder, 
58  111.  353 ;  Ogg  v.  Lansing,  35  Iowa,  495; 
Prather  ?;.  Lexington,  13  B.  Mon.  (Ky.) 
559  .  See,  also,  Atwater  v.  Baltimore,  31 
Md.  462,  1869,  in  which  it  was  held  that 
the  city  was  not  liable  for  tiie  neglect  of 
the  board  of  police  commissioners,  who  are 
not  appointed  by  or  responsible  to  the 
corporation  ;  distinguished  from  Marriott 
V.  Baltimore,  9  Md.  160.  In  Elliott  v.  Phil- 
adelphia, 75  Pa.  St.  342  ;  s.  c.  15  Am.  Rep. 
591,  the  city  was  held  not  liable  for  a  horse 
negligently  killed  hy  a  police  officer,  who  had 
arrested  the  driver  for  violating  the 
ordinance  of  the  city  in  respect  of  rapid 
driving,  distinguishing  City  v.  Gilmartin, 
71  Pa.  St.  140. 

-  Greenwood  v.  Louisville,  13  Bush 
(Ky.),  226  ;  Pollock's  Admrs.  v.  Louisville, 
13  Bush  (Ky.),  221 ;  Cook  v.  Macon.  54  Ga. 
460;  Harris  v.  Atlanta,  62  Ga.  290,  1879; 
Ready  v-  Mayor,  etc.,  6  Ala.  327 ;  Dorgan  v. 
Mobile,  31  Ala.  469;  Richmond  v.  Long's 
Admrs.,  17  Gratt.  (Va.)  375;  Grumbine 
V.  Washington,  2  McArthur,  578.  The 
police  regulations  of  a  city  are  not  made 
and  enforced  in  the  interest  of  the  citj'  in 
its  corporate  capacity,  but  in  the  interest 
of  the  public.  A  city  is  not  liable,  there- 
fore, for  the  acts  of  its  officers  in  attempt- 
ing to  enforce  sucli  regulations  (Caldwell 
V.  Boone,  51  Iowa,  687  ;  Odell  v.  Schroeder, 
58  111.  353  ;  Ogg  v.  Lansing,  35  Iowa,  495; 
Prather  v.  Lexington,  13  B.  Mon.  (Ky.) 
559;  Elliott  v.  Philadelphia,  75  Pa.  St. 
347),  nor  will  it  be  made  liable  by  ratifying 
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nor  for  their  unlawful  acts  of  violence,  whereby,  in  the  exercise  of 
their  duty  of  suppressing  an  unlawful  assemblage  of  slaves,  tlie 
plaintiffs  slave  was  killed.^  So,  on  the  same  principle,  a  person 
who  suffers  a  personal  injury  while  aiding  the  police  officers  of  a 
city,  at  their  request,  in  arresting  disturbers  of  the  public  peace 
under  a  valid  ordinance,  has  no  remedy  against  the  city.^  The 
municipal  corporation  in  all  these  cases  represents  the  state  or 
the  public  ;  the  public  officers  are  not  the  servants  of  the  corpo- 
ration, and  hence  the  principle  of  respondeat  superior  does  not 
apply. 


§  976.  (774)  So,  although  a  municipal  corporation  has  power 
to  extinguish  fires,  to  establish  a  fire  department,  to  appoint 
and  remove  its  officers,  and  to  make  regulations  in  respect  to 
their  government  and  the  management  of  fires,  it  is  not  liable  for 
the  negligence  of  firemen  appointed  and  paid  by  it,  who,  when 
engaged  in  their  line  of  duty,  upon  an  alarm  of  fire,  ran  over  the 
plaintiff,  in  drawing  a  hose-reel  belonging  to  the  city,  on  their  way 


torts  of  police  officers.  Caldwell  v.  Boone, 
supra.  Tlie  fact  that  a  license  is  granted  by 
city  officers  for  a  bear-show  will  not  make 
the  city  liable  for  damasjes  resulting  from 
the  negligence  of  its  police  officers  in  not 
preventing  the  show  from  being  helil  in 
the  street.  Little  y.  Madison,  11  C.  L.  Jour. 
65.  This  subject  is  discussed  further  on 
in  connection  with  lialiilil;/  for  nns<rfe 
streets.  See  Little  v.  Madison,  42  Wis. 
G4.">;  s.  c.  24  Am.  Rep.  435  ;  Cole  v.  New- 
buryport,  Supreme  Court  Mass.  1880,  not 
yet  reported.  Pesterfield  v.  Vickers,  3 
Coldw.  (Tenn.)  205, 18GG,  approving  But- 
trick  V.  Lowell,  supra.  Nor  for  the  act  of 
the  rpcorder  in  wroiififullij  refusiuij  hall,  the 
remedy  in  such  cases  must  be  sought 
against  the  officers  personally.  lb. ;  Ready 
r.  Mayor,  etc.  (city  marshal),  6  Ala.  327, 
1844;"Bowditch  v.  Boston,  101  U.  S.  16. 

1  Stewart  v.  New  Orleans, 9  La.  An.  461, 
1854.  s.  p.  in  similar  action,  Dargan  r. 
Mobile  (slave  negligently  killed  by  an 
officer  of  the  city  guard  in  attempting  to 
arrest  him  for  a  breach  of  its  ordinances, 
city  held  not  liable).  31  Ala.  461).  1858. 
The  opinion  of  Walker,  J.,  is  well  con- 
sidered. Compare  Johnson  c.  Municipal- 
ity, 5  La.  An.  100,  1850,  in  which  the 
corporation  was  held  liable  for  the  neglect 


of  duty  on  the  part  of  the  keeper  of  the  police 
jail,  resulting  in  the  death  of  the  plaintiff's 
slave.  Tiie  decision  is  upon  the  ground 
that  the  keeper  was  the  agent  of  the  cor- 
poration, and  that  it  was  liable  for  his 
acts  and  defaults  in  the  discharge  of  his 
duties ;  but  qwere,  and  see  comments  of 
Walker,  J.,  in  Dargan  v.  Mobile,  31  Ala. 
4(59,  477,  1854 ;  Richmond  v.  Long's  Ad- 
ministrators, 17  Gratt.  (Va.)  875,  1867, 
approving  Stewart  v.  New  Orleans  and 
Dargan  v.  Mobile,  above  cited.  Ante, 
sec.  60. 

Liability  of  city  for  loss  of  slave  put  to 
work  In  clt)/  chaln-ejanq.  Clague  i;.  New 
Orleans,  13  La.  An.  275. 

-'  Cobb  V.  Portland,  55  Me.  381,  1868 ; 
Sutton  V.  Board  of  Police,  41  Miss.  236. 
There  is  on  the  same  principle  no  muni- 
cipal liability  for  negllfjenct  of  liLfpcctors  of 
steam  hollers  appointed  hi/  a  clti/  (Mead  i'. 
New  Haven,  40  Conn.  72;  s.  c.  17  Am. 
Rep.  14),  nor  for  negligence  of  ambulance 
driver,  the  duty  being  public,  not  corpo- 
rate. Maximilian  v.  New  York,  02  N.  Y. 
160,  1875;  8.  c.  20  Am.  Rep.  4r,8  and 
note ;  Ogg  v.  Lansing  (negligence  of 
health-officers  of  a  city),  35  Iowa,  405; 
s.  c.  14  Am.  Rep.  401) ;  Pollock  v.  Louis- 
ville, 18  Bush  (Ky.),  221. 
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to  the  fire  ;  ^  nor  for  injuries  to  the  plaintiff,  caused  by  the  bursting 
of  the  hose  of  one  of  the  engines  of  the  corporation,  through  the 
negligence  of  a  member  of  the  fire  department ;  ^  nor  for  like  negli- 
gence, whereby  sparks  from  the  fire-engine  of  the  corporation  caused 
the  plaintiff's  property  to  be  burned.^  The  exemption  from  lia- 
bility is  placed  upon  the  ground  that  the  service  is  performed  by 
the  corporation  in  obedience  to  an  act  of  the  legislature  is  one  in 
which  the  corporation  has  no  particular  interest,  and  from  which 
it  derives  no  special  benefit  in  its  corporate  capacity ;  that  the 
members  of  the  fire  department,  although  appointed  by  the  city 
corporation,  are  not  the  agents  and  servants  of  the  city,  for  whose 
conduct  it  is  liable  ;  but  they  act  rather  as  officers  of  the  city, 
charged  with  a  public  service,  for  whose  negligence  in  the  dis- 
charge of  official  duty  no  action  lies  against  the  city,  without 
being  expressly  given  ;  and  the  maxim  of  respondeat  superior  has, 
therefore,  no  application.^  Nor  is  such  a  corporation  liable  to  the 
owner  of  property  destroyed  or  damaged  by  fire  in  consequence 
of  its  neglect  to  provide  suitable  engines  or  fire  apparatus,  or  to 
provide  and  keep  in  repair  public  cisterns.^     A  liability  on  the 


1  Hafford  r.  New  Bedford,  16  Gray 
(Mass.),  297,  1800.  In  the  absence  of  ex- 
press statute  therefor,  municipal  corpora- 
tions are  no  more  liable  to  actions  for 
injuries  occasioned  by  reason  of  negli- 
gence in  using  or  keeping  in  repair  the 
fire-engines  owned  by  them,  than  in  the 
case  of  a  town-house  or  a  public  way. 
Eastman  v.  Meredith,  3G  N.  H.  284 ;  Big- 
elow  1-.  Randolph,  \i  Gray,  541 ;  Wheeler 
V.  Cincinnati,  19  Ohio  St.  19;  s.  c.  2  Am. 
Rep.  368 ;  Jewett  i'.  New  Haven,  38  Conn. 
368;  s.  c.  9  Am.  Rep.  382;  Torbush  v. 
Norwich,  38  Conn.  225;  s.  c.  9  Am.  Rep. 
395;  Ogg  V.  Lansing,  35  Iowa,  495;  s.  c. 
14  Am.  Rep.  4D9;  Hayes  v.  Oshkosli,  33 
Wis.  314;  s.  c  14  Am.  Rep.  760;  Elliott 
V.  Philadelphia,  75  Pa.  St.  342 ;  s.  c.  15 
Am.  Rep.  591 ;  O'Meara  v.  Mayor,  1 
Daly,  425.  Text  cited  and  approved. 
Smith  V.  Rochester,  76  N.  Y.  506  ;  Howard 
V.  San  Francisco,  51  Cal.  52.  For  an  in- 
structive view  of  the  principle  involved  in 
tliese  cases,  see  Maximilian  v.  Mayor,  62 
N.  Y.  IGO ;  s.  c.  20  Am.  Rep.  468 ;  Green- 
wood V.  Louisville,  13  Bush  (Ky.),  226; 
Pollock  V.  Louisville,  18  Bush  (Ky.),  221 ; 
ante,  sees.  58,  60. 

^  Fisher  v.  Boston,  104  Mass.  87, 1860; 


s.  c.  6  Am.  Rep.  196,  distinguished  from 
Oliver  v.  Worcester,  102  Mass.  489; 
Maximilian  v.  Mayor,  etc.  of  New  York, 
02  N.  Y.  160,  1875 ;  s.  c.  20  Am.  Rep. 
468. 

3  Hayes  v.  Oshkosh,  33  Wis.  314, 1873; 
s.  c.  14  Am.  Rep.  760. 

*  Per  BIfjeloiv,  C.  J.,  in  Hafford  v.  New 
Bedford,  supra ;  Hayes  v.  Oshkosh,  33 
Wis.  314,  1873;  s.  c.  14  Am.  Rep.  760; 
supra,  sec.  957 ;  Maximilian  v.  Mayor, 
etc.  of  New  York,  62  N.  Y.  160, 1875 ;  s.  c, 
20  Am.  Rep.  468. 

6  Wheeler  v.  Cincinnati,  19  Ohio  St.  19, 
1869;  s.  c.  2  Am.  Rep.  368;  Heller  y.  Se- 
dalia,  53  Mo.  159,  161,  1873,  citing  and 
approving  text,  s.  c.  14  Am.  Rep.  444; 
s.  p.  Patch  V.  Covington,  17  B.  Mon. 
(Ky.)  722,  1856;  Brinkmeyer  v.  Evans- 
ville,  29  Ind.  187  ;  Weightman  v.  Wash- 
ington, 1  Black.  (U.  S.)  39,  49 ;  Torbush  v. 
Norwich,  38  Conn.  22-5, 1871 ;  s.  c.  9  Am. 
Rep.  395 ;  Grant  v.  Erie,  69  Pa.  St.  420, 
1871;  8.  c.  8  Am.  Rep.  272;  Jewett  v. 
New  Haven,  38  Conn.  368.  Nor  is  the 
city  liable  for  its  neglect  in  cutting 
water  off  from  a  hydrant,  but  for  which 
the  fire  miglit  have  been  extinguished. 
Taintor    v.   Worcester,    123    Mass.   311, 
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part  of  the  corporation  was  sought  to  be  sustained,  upon  the 
ground  of  the  neglect  of  a  corporate  duty  ;  but  the  court  considered 
that  powers  of  this  nature  conferred  \\\^on  municipal  corporations 
were  legislative  and  governmental,  and  excluded  the  notion  of 
implied  responsibility  to  individuals,  based  on  neglect  or  non- 
feasance, and  distinguished  the  case  from  those  in  which  the  duty 
is  purely  ministerial. 

§  977.  (775)  So  where  a  city,  under  its  charter,  and  the  gen- 
eral law  of  the  state  enacted  to  prevent  the  spread  of  contagious 
diseases,  establishes  a  hospital,  it  is  not  responsible  to  persons 
injured  by  reason  of  the  misconduct  of  its  agents  and  employes 
therein  ;  and,  accordingly,  the  city  of  Richmond  was  held  not  to 
he  liable  for  the  loss  of  a  slave  admitted  to  the  hospital  of  the  coiyo- 
ration  to  be  treated  for  the  small-pox,  and  whom  the  servants 
of  the  city  in  charge  of  the  hospital  negligently  suffered,  when 
delirious,  to  escape,  wander  off,  and  die.^  So  where  a  city  corpo- 
ration was,  by  statute,   required   to    appoint   commissioners  of 


1877;  s.  c.  25  Am.  Rep.  00;  Davis  v. 
Montgomery,  51  Ala.  139;  Hill  f.  Boston, 
1'22  Mass.  344;  sujini,  sec.  957.  A  city  is 
not  bound  to  indemnify  its  citizens  for  any 
loss  by  fire  occasioned  by  the  negligence 
of  tiie  fire  department.  New  Orleans  v. 
Crescent  Mutual  Insurance  Co.,  25  La. 
An.  ;]'.)0,  1873. 

'  Richmond  v.  Long's  Administrators, 
17  Gratt.  (Va.)  375,  1867  ;  approves  Dar- 
gan  V.  Mobile,  31  Ala.  400 ;  Stewart  v. 
New  Orleans,  9  La.  An.  401 ;  and  goes  on 
the  ground  that  tiie  duty  here  was  public, 
and  not  private,  and  hence  tlie  city  not 
liable  for  acts  and  defaults  of  its  officers, 
and  itself  approved  and  followed  in  a 
similar  case  in  Missouri,  Murtangh  i'. 
St.  Louis,  44  Mo.  479,  1809,  in  which  it 
was  held  that  the  cit\'  was  not  liable  to  a 
non-paying  patient  in  its  hospital  for  in- 
juries caused  by  the  net/lcct  or  misamduct 
of  the  hospital  officers  or  servants.  Sher- 
bourne  v.  Yuba  County,  21  Cal.  113,  1862, 
holding  that  a  county  was  not  liable  in 
damages  to  an  inmate  of  its  hosyiital  for 
imskilful  treatment  of  the  nsidint  jiluj- 
siciiin.  In  Ogg  r.  Lansing,  decided  by 
the  Supreme  Court  of  Iowa,  35  Iowa, 
495,  1872 ;  s.  c.  14  Am.  Rep.  499,  on  the 
principle  that  in  discharging  its  legisla- 
tive functions  a  city  is  not  liable  for  de- 


fective execution  of  its  ordinances  nor  for 
the  neglect  or  nonfeasance  of  its  officers 
and  agents,  it  was  held  that  a  city  cor- 
poration was  not  liable  to  a  civil  action 
by  a  person  injured  by  reason  of  its  neg- 
lect to  take  proper  precautions  to  prevent 
the  spread  of  the  snmll-pox,  nor  for  the  fail- 
ure of  its  officers  to  notify  the  plaintiff, 
who  was  requested  by  them  to  assist  in 
removing  the  corpse  of  a  person  who  had 
died  of  this  disease,  of  the  dangerous  na- 
ture of  the  service  required  of  him. 

A  nurse  employed  in  a  small-po.x  hospi- 
tal established  by  the  town  was  suffered  to 
depart  without  being  properly  disinfected, 
whereby  the  plaintiff  caugiit  the  disease  ; 
it  was  held  that  the  town  was  not  liable. 
Brown  i-.  Vinalhaven,  65  Me.  402,  1876; 
S.  c.  20  Am.  Rep.  709.  Powers  in  respect 
to  health.  Ante,  sees.  144,  369,  371.  Liability 
for  acts  of  hrallh  officers,  see  ante,  sec.  371, 
note;  Rudolphe  v.  New  Orleans,  11  La. 
An.  242  (which  was  action  for  damages 
for  alleged  illegal  order  of  board  of  health 
in  ordering  a  ship  to  leave  the  city)  ; 
IMitchcU  V.  Rocklaml  (illegal  taking  pos- 
session of  a  vessel),  41  Me.  363;  s.  c.  45 
Me.  496,  1858:  reaffirmed,  52  Me.  118; 
Harrison  v.  Baltimore,  1  Gill  (Md.),  264, 
1843,  cited  ante,  sec.  144. 
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public  charities  to  take  care  of  paupers,  destitute  children,  etc., 
it  was  held  that  the  duties  thus  devolved  upon  the  city  were 
public  and  not  corporate ;  that  the  commissioners  were  not  the 
agents  or  servants  of  the  city,  but  of  the  public ;  and,  consequently, 
that  the  city  corporation  was  not  liable,  on  the  principle  of  re- 
spondeat superior^  for  a  negligent  injury  caused  by  an  employe  of 
the  commissioners  in  driving  an  ambulance-wagon  belonging  to 
the  city.^ 

§  978.  (776)  A  municipal  corporation  is  not  responsible  for 
the  mistake  or  the  want  of  care  or  skill  of  the  city  surveyor  or 
engineer^  whether  appointed  and  removable  by  it  or  elected  by 
the  people,  when  he  performs  duties  (though  the  performance 
tliereof  be  regulated  by  ordinance)  for  or  between  private  indi- 
viduals, as,  for  example,  fixing  the  boundary  between  their 
lots.^  In  such  case,  the  principle  of  respondeat  superior  does  not 
apply,  as  it  does  or  may  when  this  officer  acts  for  the  corporation, 
or  under  its  direction,  in  making  corporate  improvements.^ 

§  979.  (777)  On  the  same  principle,  treating  surveyors  of 
Jiiyhways  elected  by  the  town  as  public,  rather  than  municipal, 
officers,  a  New  England  town  is  not  liable  for  an  injury  sustained 
by  a  person  by  reason  of  the  negligence  of  a  laborer  in  the  course 
of  his  emplo3^ment  by  the  highway  surveyor  to  aid  him  in  the 
discharge  of  his  official  duty.  Nor  is  it  liable  for  damages  occa- 
sioned by  the  wrongful  acts  of  the  surveyor  himself  in  performing 
his  official  duties.*    But  it  would  be  otherwise  where  the  working 

1  Maximilian  v.  Mayor,  etc.  of  New  1854,  per  Ran?iey,  J.,  and  see  lb.  416  ; 
York,  62  N.  Y.  160,  1875,  distinguishing  McCarty  v.  Bauer,  3  Kan.  237,  18(35 
Jones  V.  New  Haven,  34  Conn.  1 ;  Bailey  (personal  action  against  engineer  for  er- 
V.  The  Mayor,  etc.  of  New  York,  2  Denio  roneous  survey).  [Vheii  personally  liable. 
(N.    Y.)    433;    Conrad    v.    Trustees,    16  lb.     Ante,  sec.  2&7,  n. 

N.  Y.   158 ;    and   citing  with    approval,  ^  Dayton   v.   Pease,   4   Ohio    St.    80, 

Oliver  y.  Worcester,  102  Mass.  489;  Haf-  1854,  where  the  city  was  held  liable  for 

ford  V.  New  Bedford,   16  Gray   (Mass.),  injuries  caused  by  the  fall  of  a  bridge, 

297 ;   Fisher    v.  Boston,   104    Mass.   87  ;  owing  to  the  negligence  and  want  of  skill 

Eastman  i;.  Meredith,  36  N.  II.  284.  of  the  city  engineer.     McCarty  v.  Bauer, 

2  Alcorn  v.  Philadelpliia,  44  Pa.  St.  supra;  Rochester  White  Lead  Co.  v. 
348,1863.  r^owz/son,  J.,  considered  it  as  Rochester,  3  Comst.  (N.  Y.)  463,  1850; 
a  case  of  first  impression,  and  distin-  supra,  sec.  908;  Kobs  v.  Minneapolis,  22 
guished  it  from  those  asserting  corporate  Minn.  159,  164,  1875.  Liability  for  negli- 
liability  for  defective  streets.  Erie  v.  gence  of  city  engineer  in  the  construction 
Schwingle,  22  Pa.  St.  384,  1853;  Dean  v.  of  city  water-works.  Saylor  v.  Harris- 
Milford  Township,  5  Watts  &  Serg.  (Pa.)  burg,  87  Pa.  St.  216,  1878. 

545 ;  Day  ton  u.  Pease,  4  Ohio  St.  80,  100,         <  Walcott    v.    Swampscott,    1    Allen 
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and  repair  of  streets  is  treated  (as  in  many  of  the  states  it  is)  as 
a  miniici|tal  duty,  and  the  officer  in  charge  as  a  corporate,  in  dis- 
tinction from  an  independent,  public  officer,  or  where  the  injury 
was  neghgently  caused  by  such  officer  in  tlie  process  of  executing 
upon  the  streets  an  authorized  corporate  improvement  or  work,  f(jr 
then  the  doctrine  of  respondeat  superior  would  apply.^ 


(Mass.),  101,  18G1;  Barny  v.  Lowell,  08 
Mass.  570;  supra,  sec.  'J71,  note;  Judge 
V.  Meritlen,  38  Conn.  DO,  1871.  Compare 
Foreman  v.  Canterbury,  Law  Kep.  0  Q. 
B.  21i.  Limited  powers  of  Now  England 
town,  ^l/i^e,  sees.  28,  2'J;  sm/^/yj,  sec.  904, 
note.  And  the  surveyor  himself  is  only 
liable  in  damages  for  wanton,  malicious,  or 
improper  acts  in  making  or  repairing  the 
highways  in  his  district.  Kowe  v.  Addi- 
son, 34  N.  II.  30G,  312,  and  cases  cited; 
ante,  237,  note,  and  cases. 

Constables,  tltoutjli  appointed  by  the  town, 
are  not  its  cujents  or  srrcants,  and  the  town 
is  not  liable  for  their  default,  the  statute 
not  having  so  provided.  Ilurlburt  v. 
Litchfield,  1  Root  (Conn.),  520,  17U;>. 

And  so,  in  New  York,  town  assessors  and 
collectors  of  taxes  are  independent  public 
officers,  and  not  the  agents  or  servants  of 
the  towns  in  their  corporate  capacity. 
Lorillard  t-.  Monroe,  11  N.  Y.  392,  1854. 
See  Bank  v.  Mayor,  43  N.  Y.  184.  Relator, 
an  overseer  of  highways  in  a  town,  under 
direction  of  the  commissioner  of  highways 
in  that  town,  committed  a  trespass  upon 
the  premises  of  C,  it  being  believed  at  the 
time  that  the  act  was  lawful.  C.  brought 
action  against  relator  for  the  trespass. 
Relator  gave  no  notice  to  the  town  au- 
thorities, or  to  the  town,  of  the  action, 
and  made  no  application  to  the  electors 
at  any  town  meeting,  or  to  any  of  the 
town  officers  for  advice  as  to  the  action, 
but  defended  it  on  his  own  motion. 
Judgment  was  recovered  against  him  in 
the  first  instance,  and  he  took  successive 
appeals  until  the  ease  reached  the  Court 
of  Appeals,  in  all  of  which  he  was  beaten. 
It  was  held,  that,  even  if  the  trespass  was 
committed  by  direction  of  the  town  au- 
thorities, plaintiff  had  no  valid  claim 
against  the  town  for  the  expense  he  was 
subjected  to  by  the  litigation.  It  was 
further  held,  that  the  town  would  in  no 
event  be  liable  for  a  wrongful  act  com- 
mitted by  direction  of  the  commissioner 


of  liigliways.  People  ea-  rel.  Van  Keuren 
V.  Auditors  of  Esopus,  74  N.  Y.  310,  1878. 
No  corporate  duty,  in  New  York,  is  im- 
posed upon  a  town  in  respect  to  the  care, 
superintendence,  and  regulation  of  high- 
ways within  its  limits,  and  it  has  in  its 
corjiorate  capacity  no  control  over  the 
highways,  and  highway  officers  are  not 
agents  of  the  town.     lb. 

In  Vermont,  towns  are  made  liable  by 
statute  for  "  default  "  or  "  ne(jkct "  of  town 
clerks  in  respect  to  official  duties.  Hunter 
V.  Winsor  ("  inde.x  "  or  "alphabet"  book), 
24  Vt.  327 ;  lb.  338,  580.  Wliat  are  offi- 
cial  acts  or  defaults.  Lyman  v.  Edgerton, 
29  Vt.  305;  Jarvis  v.  Barnard,  30  Vt.  492. 

1  Infra,  sees.  1017-1024,  1048  et  seq. ; 
Rochester  White  Lead  Co.  v.  Rochester, 
3  N.  Y.  (3  Comst.)  403;  Kobs  v.  Min- 
neapolis, 22  Minn.  159,  1G4,  1875;  East- 
man V.  Meredith,  36  N.  H.  295,  per  Perleij, 
C.  J.,  obiter ;  Baker  v.  Boston,  12  Pick. 
(Mass.)  184;  Tiiayer  v.  Boston,  19  Pick. 
(Mass.)  511,  516,  1837;  supra,  sees.  971, 
972,  note;  post,  sec.  1038.  In  Scott  v. 
Mayor,  etc.,  of  Manchester,  37  Eng.  Law 
&Eq.  495,  18.50  (s.  c  1  H.  &  N.  59),  by 
the  negligence  of  workmen  employed  by 
the  city  in  laying  its  own  gas-pipes  in  the 
streets,  the  plaintiff's  eye  was  injured, 
and  the  city  held  liable  on  the  principle 
of  respond)  at  siijierior.  Affirmed  on  appeal,"» 
2  H.  &  N.  204.  Same  principle,  Foreman 
V.  Canterbury,  Law  Rep.  6  Q.  B.  214, 
1871.  So,  in  Delmonico  r.  Mavor,  etc  , 
of  New  York,  1  Sandf.  (N.  Y.  s!  C.)  222, 
1848,  the  plaintiff  recovered  for  damages 
occasioned  by  the  negligence  of  the  de- 
fendants in  constructing  a  sewer.  There 
was  a  recovery  against  the  city  in  Lloyd 
V.  Mayor,  etc.  of  New  York,  1  Seld.  (5  N. 
Y.),  3G0,  1851,  for  the  negligence  of  per- 
sons employed  by  tlie  proper  officers  of  a 
corporation  in  leaving  a  dangerous  liole 
in  the  street  over  night,  in  the  process  of 
repairing  the  i>ublic  sewers  ;  s.  p.  Grimes 
V.  Keene,  52  N.  II.  330,  1872 ;   infra,  sees. 
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§  980.  (778)  The  doctrine  may  be  considered  as  established, 
that  where  a  duty  is  a  corporate  one,  that  is,  one  which  rests  upon 
the  municipality  in  respect  of  its  special  or  local  interests,  and 
not  as  a  public  agency,  and  is  absolute  aiid  perfect,  and  not  dis- 
cretionary or  judicial  in  its  nature,  and  is  one  oiving  to  the  j^laintiff, 
or  in  the  performance  of  which  he  is  specially  interested,  that  the 
corporation  is  liable  in  a  civil  action  for  the  damages  resulting  to 
individuals  by  its  neglect  to  perform  the  duty,  or  for  the  want  of 
proper  care  or  want  of  reasonable  skill  of  its  officers  or  servants 
acting  under  its  direction  or  authority  in  the  execution  of  such  a 
duty ;  and  with  the  qualifications  stated,  it  is  liable,  on  the  same 
principles  and  to  the  same  extent,  as  an  individual  or  private 
corporation  would  be  under  like  circumstances.^  For  illustration, 
if  a  city  neglects  its  ministerial  duty  to  cause  its  seioers  to  be 
kept  free  from  obstructions,  to  the  injury  of  a  person  who  has  an 
interest  in  the  performance  of  that  duty,  it  is  liable,  as  we  shall 
see,  to  an  action  for  the  damages  thereby  occasioned.^  So,  if  a 
city  owns  a  wharf  and  receives  wharfage  or  profit  therefrom,  it  is 


1046-1052,  as  to  sewers  ;  supra,  see.  949. 
The  adjudged  cases  differ,  as  elsewhere 
sliown,  as  to  what  are  public,  and  what 
corporate,  undertakings  ;  but  the  principle 
on  which  the  liability  turns  is  the  one 
stated  in  the  text. 

1  Lloyd  V.  Mayor,  etc.  of  New  York,  1 
Seld.  (5  N.  Y.)  309, 1851 ;  McCullough  v. 
Mayor,  etc.  of  Brooklyn,  23  Wend.  (N.  Y.) 
458,  1840;  Clayburg  v.  Ciiicago  (refusal 
to  collect  assessment),  25  III.  535,  1861. 
Distinguished,  Sexton  v.  St.  Joseph,  60 
Mo.  153,  1875;  Sterrett  v.  Houston,  14 
Texas,  153,  1855.  But  was  the  duty  here 
a  corporate  one  ?  McLaughlin  i'.  Munici- 
pality, 5  La.  An.  504,  1850;  Walling  v. 
Mayor,  etc.  Ih.  GOO  ;  Richmond  v.  Lrmg, 
ITGratt.  (Va.)  375,  18(37;  Sawyer  v. 
Corse,  17  Gratt.  (Va.)  230;  Lacour  v. 
Mayor,  etc.  of  New  York,  3  Duer  (N.  Y.), 
400 ;  Conrad  v.  Ithaca,  16  N.  Y.  158, 1857  ; 
Barton  v.  Syracuse,  .36  N  Y.  54.  Text 
cited  and  applied.  Mayor,  etc.  of  Helena 
I'.  Thompson,  29  Ark.  569,  574,  1874; 
supra,  sec.  949 ;  infra,  sees.  1043-1052. 
The  rule  stated  In  the  text  should  not, 
perhaps,  be  extended  to  a  case  wliere  the 
effect  of  a  recovery  would  be  to  charge 
the  corporate  treasury  with  a  burden 
which  does  not  belong  to  it,  and  where  the 


person  injured  by  tlie  neglect  to  perform 
the  duty  can  compel  an  execution  of  it  by 
mandamus  to  the  proper  officers  of  the 
corporation.  McCullough  v.  Brooklyn, 
supra  ;  ante,  sec.  482 ;  post,  sec.  991.  When 
duty  rests  upon  the  corporation,  and  when  U})on 
its  officers  in  their  individual  capacity.  Ante, 
sec.  99  ;  Martin  v.  Mayor,  etc.  of  Brooklyn, 
1  Hill  (N.  Y.),  145.  Were  the  trustees 
here,  independent  corporate  officers  1  See 
Conrad  v.  Ithaca,  16  N.  Y.  158;  Hickok  v. 
Plattsburgh,  16  N.  Y.  161.  Affirmed, 
Meed  v.  Ballston,  76  N.  Y.  329. 

It  is  also  held  in  Canada  that  a  mu- 
nicipal corporation  may  be  sued  for  neg- 
ligence in  the  construction  of  a  sewer,  for 
wrongfully  obstructing  a  drain  or  water- 
course, or  for  diverting  a  stream  of  water 
on  the  plaintiff's  land.  Farrell  v.  Mayor, 
etc.,  12  Up.  Can.  Q.  B.  343 ;  Beeves  v. 
Toronto,  21  lb.  157  ;  Perdue  v.  The  Cor- 
poration of,  etc.,  25  Ih.  61.  The  corpora- 
tion must  be  connected  with  the  doing  ot 
the  wrongful  act.  Farrell  v.  Mayor,  etc., 
infra  ;  post,  sees.  1038-1052. 

2  Tnfra,  sees.  1048-1052 ;  Franklin 
Manuf.  Co.  v.  Portland,  67  Me.  46,  1877  ; 
s.  c.  24  Am.  Rep.  1  and  note  ;  Lloyd  v. 
Mavor,  etc.  of  New  York,  1  Seld.  (5  N. 
Y.)'369,  1851. 
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liable  for  injuries  caused  by  a  failure  to  keep  it  in  proper  condi- 
tion and  repair.^  So  in  respect  to  its  failure  to  keep  its  streets 
in  a  safe  condition  for  public  use,  where  tins  is  a  duty  resting 
upon  it.2 

§  981.  The  liability  of  the  corporation  for  its  own  negligence,  or 
that  of  its  servants,  is  especially  clear  where  it  has  received  a 
consideration  for  the  duty  to  be  performed,  or  wliere,  under  per- 
missive authority  from  the  legislature,  it  voluntarily  assumes  and 
carries  on  a  work  or  undertaking  from  which  it  receives  tolls  or 
derives  a  profit.^ 

§  982.  Where  a  street  was  rendered  unsafe  by  a  stream  of 
water  thrown  across  it  from  a  hydrant  of  fclie  water-works  owned 
by  the  city,  and  from  which  the  city  derived  the  rents  and  profits, 


1  Anle,  sec.  113 ;  Skinkle  r.  Covington, 

I  Busli  (Ky.),  017,  1866;  Fennimore  r. 
New  Orleans,  20  La.  An.  124.  Liability 
for  dangerous  approach  to,  see  Carleton  v. 
Iron  Company,  09  Mass.  216;  Pittsburg  v. 
Grier,  22  Pa.  St.  54. 

Plaintiff  was  backing  up  his  cart  for 
the  purpose  of  loading  it ;  his  horse  be- 
came unmanageable  and  backed  off  the 
dock,  and  was  lost.  The  loss  was  sus- 
tained by  the  negligence  of  the  defendant 
in  failing  to  have  a  .<!tring-piece  on  the 
dock  :  if  that  dock  had  been  secured  by 
the  necessary  string-piece,  the  loss  would 
not  have  occurred.  The  absence  of  tlie 
string-piece  was  tlie  proximate  cause  of 
the  loss,  and  the  city,  being  cliarged  with 
the  duty  of  keeping  it  there,  is  liable, 
although  at  the  moment  the  horse  was 
not  obedient  to  the  will  of  his  owner. 
Kennedy  r.  j\Ia3'or,  73  N.  Y.  3G5 ;  s.  p. 
Clark  V.  Ferry  Company,  35  N.  Y.  485; 
Radway  i-.  Briggs,  37  N.  Y.  256. 

'^  Infra,  sec.  1017  et  seq. 

'  Scott  I'.  Manchester  (carrj'ingon  gas- 
works), 2  Hurl.  &  Norm.  204, 1857,  affirm- 
ing s.  c.  1  lb.  59  ;  Cowley  v.  Sunderland 
(mayor  of),  6  Ih.  505;  Pittsburg  v.  Grier, 
22  Pa.  St.  54,  185:3,-  Mersey  Dock  Cases, 

II  H.  Lds.  Cases,  687;  Hcnly  v.  Mayor, 
etc.  of  Lyme  Pegis,  2  CI.  &  F.  331.'  A 
town  which  accepts  a  statute  authorizing 
to  lay  and  maintain  water-jiijies  for  the 
purpose  of  supplying  the  inhabitants  with 
water,  at  rates  established  by  the  town, 


is  liable  for  an  injury  sustained  by  a  trav- 
eller upon  a  highway  of  the  town  which 
has  been  undermined  by  water  escaping 
from  the  pipes  by  reason  of  negligence  in 
their  construction,  although  tlie  circum- 
stances are  such  that  no  action  lies  for  a 
defect  in  the  highway.  The  neglect  was 
in  the  construction  of  work  which  the 
town  had  been  authorized  by  special  stat- 
ute, voluntarily  accepted,  to  construct 
and  to  receive  profits  from,  just  as  a  pri- 
vate corporation  might.  For  a  neglect  in 
the  manner  of  constructing  such  works, 
by  which  injury  is  caused  to  person  or 
property,  a  town  is  just  as  liable  as  a 
private  corporation  or  an  individual. 
Murphy  v.  Lowell,  124  Mass.  564  ;  Hand 
V.  Brookline,  126  Mass.  324.  See  itifra, 
sees.  982,  note,  986  note. 

For  injuries  suffered  by  one  passing 
along  or  over  a  public  street  in  a  city, 
■with  persons  "  lohhiiKi  or  constinr/ "  on  such 
street,  the  citj-  is  not  liable.  Schnltze  v. 
Milwaukee,  5  N.  W.  Rep.  342.  While  this 
ma}-  be  a  public  nuisance,  its  suppression  is 
a  jwlice  duty,  and  not  <a  duty  in  which 
a  corporation,  as  such,  has  a  particular 
interest,  or  from  which  it  derives  any 
special  benefit,  in  its  corporate  capacity', 
and  for  the  non-performance  of  such  duty 
by  its  officers  and  agents  the  corporation 
is  not  liable.  Hayes  v.  Oshkosh,  33  Wis. 
314;  Schultz  v.  ^lilwaukee,  5  Northwest. 
Pep.  342;  AVallace  r.  Menasha,  4  North- 
west. Rep.  101. 
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which  stream  of  water  caused  the  phiintiff's  horse,  while  being 
driveu  in  the  street,  to  take  fright,  run  away,  and  receive  inju- 
ries from  which  it  died,  the  city  was  held  liable.  The  employes 
of  the  water  commissioners  guilty  of  the  negligence  were  regarded 
as  the  agents  or  servants  of  the  city,  and  it  was  not  material  that 
the  public  was  entitled  to  the  use  of  the  water  for  the  extinguish- 
ment of  fires.^ 

§  983.  The  author  is  of  the  opinion  that  the  American  cases 
support  the  doctrine  above  laid  down  in  §  980.  Possibly,  the 
English  courts  have  not  gone  quite  so  far.  It  is  certain,  how- 
ever, that  the  doctrine  above  stated  in  §  981  has  the  uniform 
sanction  of  the  American  and  of  the  English  courts.  It  is 
maintained  in  a  recent  opinion  by  a  learned  American  judge 
that  the  English  cases  go  no  further  than  to  assert  that  there  is 
an  implied  liability  only  where  the  duty  imposed  upon  a  munici- 
pality is  of  such  a  nature  as  is  ordinarily  performed  by  trading 
or  private  corporations,  and  does  not  exist  where  the  duty  is 
imposed  solely  for  the  benefit  of  the  public,  without  any  consider- 
ation or  emolument  received  by  the  corporation.^ 

1  Aldrich  v.  Tripp,  11  R.  I.  141,  1875;  and  not  corporate  officers,  although  ap- 
s.  c.  23  Am.  Rep.  434.  The  water  com-  pointed  and  paid  by  the  city  corporation, 
missioners  were  elected  under  an  act  -  Ante,  sec.  9G5 ;  jmst,  sees.  986,  987. 
conferring  upon  the  city  of  Providence  The  leading  Eiujlish  decisions  on  tlie 
(the  real  defendant)  certain  powers  to  subject  of  the  implied  liability  of  munici- 
enable  it  to  bring  into  the  city  a  supply  pal  corporations  for  tortious  injuries  caus- 
of  pure  water.  The  only  point  of  con-  ing  damage  to  others,  and  the  reasons  on 
troversy  was  whether  the  water  commis-  wliich  they  rest,  are  thus  instructively 
sioners  were  the  agents  or  servants  of  the  stated  by  Gray,  C.  J.,  in  Hill  v.  Boston, 
city,  it  appearing  that  they  were  elected  referred  to  ante,  sec.  965:  — 
and  paid  by  the  city,  but  derived  their  "  A  municipal  corporation,  empowered 
authority  from  an  act  of  the  legislature,  by  act  of  parliament  to  construct  gas- 
and  after  their  election  were  not,  in  all  works,  and  to  supply  the  gas  upon  such 
respects,  under  the  control  of  the  city.  It  terms  as  might  be  agreed  upon  with  the 
was  held  that  they  were  the  agents  of  persons  supplied,  and  to  sell  and  dispose 
the  city,  and  the  case  was  considered  as  of  the  coke,  and  to  apply  the  surplus  prof- 
falling  within  the  principle  of  Bailey  v.  its  to  tlie  improvement  of  the  town,  was 
Mayor,  etc.  of  New  York,  3  Hill  (N.  Y.),  held  liable  for  a  personal  injury  caused 
531,  and  the  class  of  cases  to  which  that  by  the  negligence  of  a  workman  em- 
case  belongs,  and  was  distinguished  from  ployed  by  the  corporation  to  lay  the  gas- 
Buttrick  u.  Lowell,  1  Allen  (Mass.),  172,  pipes.  But  the  reason  of  that  decision,  as 
1801;  ante,  sec.  975;  Hafibrd  v.  New  declared  by  C'oct^u???,  C.  J.,  delivering  the 
Bedford,  16  Gray  (Mass.),  207,  18G1 ;  judgment  in  the  Excliequer  Chamber,  was 
ante,  sec.  976 ;  Wheeler  v.  Cincinnati,  19  that  '  the  corporation  and  the  township 
Ohio  St.  19,  18G9 ;  s.  c.  2  Am.  Rep.  308  ;  derive  a  profit  from  the  carrying  on  of  the 
ante,  sec.  970,  where  it  is  held  that  mem-  works,'  or,  as  he  afterwards  said,  '  the 
bers  of  the  fire   department  were  public  defendants   were  thus  in  the  nature  of  a 
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§  084.  (779)  The  city  of  New  York,  as  the  owner  of  a  dam  on 
the  Crotou  River,  situate  upon  hinds  the  title  to  which  was  in  the 


trading  corporation.'  Scott  v.  Mayor  of 
Manchester,  1  II.  &  N.  5'J;  8.  c  2  H.  & 
N.  204 ;  Coe  v.  Wise,  5  B.  &  S.  440,  475. 

"  In  anotiier  case,  tiie  defendants  were 
lield  liable  for  a  personal  injury  suffered 
from  the  negligent  and  dangerous  con- 
struction of  machines  in  wash-houses, 
which  they  had  been  authorized  by  stat- 
ute to  erect,  and  for  the  use  of  which  the 
plaintiff  and  other  persons  using  the 
same  paid  them  compensation.  Cowley 
V.  Mayor,  etc.  of  Sunderland,  G  II.  &  N. 
505. 

"  The  House  of  Lords,  affirming  the 
judgments  in  the  Exchetjuer  Chainljer 
and  reversing  the  judgment  of  the  Court 
of  Exchequer,  held  that  the  members  of 
the  town  council  of  Liverpool  and  their 
successors,  who  had  been  formed  by  acts 
of  Parliament  into  a  corporation  by  the 
style  of  the  Trustees  of  the  Liverpool 
Docks  (Mersey  Docks  v.  Gibbs,  L.  R.  1 
H.  L.  93;  s.  c.  II  H.  L.  686)  were  liable 
for  an  injury  to  a  vessel  from  a  bank  of 
nmd  which  had  been  negligently  suffered 
to  remain  in  the  docks.  That  case  has 
been  so  often  relied  on  by  American 
courts  as  extending  the  liability  of  mu- 
nicipal corporations  to  private  action, 
that  it  is  important  to  consitler  the  sub- 
stance of  the  acts  of  Parliament  by  which 
the  corporation  was  created,  and  the 
grounds  upon  which  the  decision  pro- 
ceeded. 

"  The  effect  of  those  acts  of  Parliament, 
as  defined  by  Blackburn,  J.,  in  delivering 
the  o])inion  of  the  judges,  which  was  ap- 
proved by  the  House  of  Lords,  was  that 
the  dock  trustees  were  empowered  to 
make  and  maintain  docks  and  warehous- 
es wliich  were  to  be  open  to  the  use  of 
the  public,  paying  dock  rates  for  the  use 
of  tlie  (locks,  and  wareliouse  rates  for  the 
use  of  the  warehouses  ;  the  same  accom- 
modation and  the  same  services  were  tobe 
supplied  to  those  using  the  docks  and  the 
warehouses  respectively  that  would  have 
been  supplied  by  any  ordinary  dock  and 
warehouse  proprietors  to  their  customers  ; 
powers  were  given  to  the  trustees  from 
time  to  time  to  close  the  docks  for  the 
purpose  of  cleansing  and  repair ;  the  rev- 
enues  were   to   be    applied    in  the   first 


instance  to  making  and  maintaining  the 
docks,  and  paying  all  the  charges  and 
expenses  incurred  in  carrying  into  execu- 
tion, or  under  or  in  consequence  of,  the 
acts  of  Parliament,  and  the  interest,  and 
ultimately  the  princii)al,  of  a  large  debt 
secured  by  the  dock  rates  ;  and,  when  it 
was  all  paid  oft",  the  trustees  were  required 
to  lower  the  rates  as  far  as  could  be  done, 
leaving  sufficient  for  defraying  all  charg- 
es of  management  and  other  concerns  of 
the  docks,  and  of  improving,  repairing, 
and  maintaining  the  same,  and  of  carry- 
ing into  execution  the  provisions  of  the 
acts  of  Parliament. 

"  In  delivering  judgment  in  the  Ex- 
chequer Chamber,  Voleridijc,  J.,  said, — 
'  In  the  case  of  Lancaster  ?•.  Parnaby 
(Lancaster  Co.  v.  Parnaby,  11  A.  &  E. 
222)  the  defendants  would  have  been  re- 
sponsible under  such  circumstances  if 
they  had  had  a  beneficial  interest  in  the 
tolls  when  received  ;  and  we  do  not  think 
the  principle  of  that  decision  inapplicable, 
because  the  defendants  in  the  present 
case  received  the  tolls  as  trustees.  The 
duty,  in  our  opinion,  is  equally  cast  on 
those  who  have  the  receipt  of  the  tolls 
and  the  possession  and  management  of  the 
dock  vested  in  them,  to  forbear  from 
keeping  it  open  for  the  public  use  of  every 
one  who  chooses  to  navigate  it  on  pay- 
ment of  the  tolls,  when  they  know  it  can- 
not be  navigated  without  danger,  whether 
the  tolls  are  received  for  a  beneficial  or 
for  a  fiduciary  purpose  ;  and  for  the  con- 
sequences of  this  breach  of  duty  we  think 
they  are  responsible  in  an  action.' 

"  In  the  House  of  Lords,  the  grounds  of 
the  decision  were  that  in  ever}'  case  the 
liability  of  a  body  created  by  statute  must 
be  determined  upon  a  true  interpretation 
of  the  statute  imder  which  it  is  created  ; 
that  corporations  formed  for  trading  and 
other  profitable  purposes,  tliougli  acting 
without  reward  to  themselves,  j-et  in 
their  very  nature  are  substitutions  on  a 
large  scale  for  individual  enterprise,  and, 
in  the  absence  of  anything  in  the  statutes 
which  create  such  corporations,  showing 
a  contrary  intention  in  the  legislature, 
the  true  ru'*-^  of  construction  is  that  the 
legislature  intended  that  the  liability    of 
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city,  and  being  part  of  the  works  built  to  snppl}'  the  city  with 
pure  water,  was,  after  great  consideration,  held  liable,  though 
the  dam  was  constructed  at  the  instance  and  expense  of  the  city, 
by  water  commissioners  appointed  by  the  state^  and  not  by  or 
under  the  control  of  the  city  authorities,  to  an  action  for  injuries 
sustained  by  a  third  person  in  consequence  of  the  dam  (which 
was  negligently  and  unskilfully  built)  being  carried  away  by  a 
freshet.^ 


corporations  thus  substituted  for  indi- 
viduals sliould,  to  the  extent  of  their  cor- 
porate funds,  be  coextensive  with  that 
imposed  by  tlie  general  law  on  tlie  owners 
of  similar  works ;  and  the  House  of 
Lords  liad  already  decided  (Jones  v. 
IMersey  Docks,  11  H.  L.  Cas.  443)  that 
the  trustees  of  the  Liverpool  Docks  were 
liable  to  pay  poor  rates  as  occupiers  of 
the  docks,  for  the  very  reason  tliat  they 
did  not  occupy  as  servants  of  the  public 
or  government. 

"  Lord  Chancellor  Cramcortli,  after  say- 
ing that  the  fact  that  those  in  whom  the 
docks  were  vested  did  not  collect  tolls  for 
their  own  profit,  but  merely  as  trustees 
for  the  benefit  of  the  public,  made  no  dif- 
ference in  principle  in  respect  to  their  lia- 
bility, added  :  '  It  would  be  a  strange  dis- 
tinction to  persons  coming  with  their 
ships  to  different  ports  of  this  country, 
that  in  some  ports,  if  they  sustain  dam- 
age by  the  negligence  of  those  who  have 
the  management  of  the  docks,  they  will 
be  entitled  to  compensation,  and  in  others 
they  will  not;  such  a  distinction  arising, 
not  from  any  visible  difference  in  the 
docks  themselves,  but  from  some  munici- 
pal difference  in  the  constitution  of  the 
l)odies  by  whom  the  docks  are  managed.' 
"The  earliest  and  the  most  important 
of  the  modern  English  cases  on  this 
subject  is  Ilenly  v.  Mayor  of  Lyme.  —  de- 
cided successively  in  the  Court  of  Com- 
mon Pleas,  5  Bing.  91  ;  3  Mo.  &  P.  278 ; 
in  the  King's  Bench,  3  B.  &  Ad.  77;  and 
in  the  House  of  Lords,— 2  CI.  &  Fin.  331 ; 
8  Bligh  N.  R.  600 ;  1  Bing.  N.  C.  222  ;  1 
Scott,  20.  This  is  the  case  which  has  been 
most  often  cited  in  this  country  to  estab- 
lish the  general  doctrine  tiiat  a  municipal 
corporation,  required  by  law  to  construct 
and  keep  in  repair  highways,  buildings, 
or  public  works  for  the  benefit  of  the 


public,  is  liable  to  an  action  for  negli- 
gence in  such  construction  or  repair, 
whereby  the  plaintifT  suffers  special  in- 
jury. But  the  decision  affirmed  no  such 
general  doctrine.  The  corporation  of 
Lyme  was  held  liable  to  a  private  action 
for  damages  suffered  by  reason  of  its  neg- 
lect to  repair  certain  sea-walls,  upon  the 
ground  that  the  royal  charter,  which  had 
been  accepted  by  the  corporation,  mani- 
fested an  intention  to  render  the  corpora- 
tion liable  to  such  suits,  because  the 
charter  showed  that  the  duty  to  make 
such  repairs  was  the  condition  and  con 
sideration  ujion  which  the  corporation 
was  granted  certain  franchises  and  ac- 
quitted of  certain  rents.  This  is  distinct- 
ly stated  in  the  judgment  of  the  Court  of 
Common  Fleas,  delivered  by  Best,  C.  J. ; 
in  that  of  the  King's  Bench,  delivered  by 
Lord  Tenterden  ;  and  in  the  opinion  of  the 
judges,  delivered  by  Park,  J.,  in  the 
House  of  Lords,  and  affirmed  by  the 
judgment  of  that  house."  The  text,  sees. 
080,  082,  is  believed  by  the  author  to 
state  the  general  result  of  the  American 
cases. 

1  Mayor,  etc.  of  New  York  v.  Bailey,  in 
Court  of  Errors,  2  Denio  (N.  Y.),  433, 
1845;  same  case,  names  reversed,  in  Su- 
preme Court,  3  Hill  (N.  Y.),  531,  1842. 
While  there  was  no  doubt  in  the  opinion 
of  the  Supreme  Court,  and  comparatively 
little  in  the  Court  of  Errors,  that  the  city 
was  liable,  there  was  much  diversity  of 
opinion  as  to  the  ground  of  the  liability. 
The  Supreme  Court  (3  Hill,  s;//m()  makes 
the  case  turn  upon  the  question  "  whether 
the  water  commissioners,  charged  with  the 
immediate  superintendence  and  execution 
of  the  work,  stand  in  the  relation  of  agents 
deputed  by  the  city  to  perform  this  duty." 
They  hold  that  the  city,  by  voluntarily 
accepting  the  benefits  of  the  acts,  by  ap- 
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§  985.  (780)    Upon  similar  grounds,  municipal   corporations, 
are  liable,  fur  the  improper  manatjcment  and  use  of  their  j^rnperty,^ 


proving  the  jilan  of  tlie  comiiiissioiiers, 
and  by  instructiiif^  them  to  proceed  with 
tlie  execution  of  tlie  work,  adopted  and 
constituted  the  cotnniissioners  the  <i<jints 
oflhe  citji ;  and  therefore,  on  the  principle 
of  respondent  siijicrior,  it  was  liable  f(jr  llifir 
neglect  and  want  of  skill  in  tiie  erection 
of  the  flam.  In  the  Court  of  Errors  (2 
Denio, above  cited),  Chancellor  Wtdicoitk 
doubted  this  basis  of  the  defendant's  lia- 
bility, and  said:  "It  is  upon  the  ground 
that  the  dam  was  the  property  of  the  city 
corporation,  and  that  such  corporation 
was  legally  bound  to  see  that  its  corpor- 
ate property  was  not  used  by  any  one  so  as 
to  become  noxious  to  the  occupiers  on  the 
river  below,  that  the  judgment  (of  tiie 
Supreme  Court)  in  the  case  must  be  sus- 
tained, if  it  can  be  sustained  at  all.  And 
upon  tliat  ground,  though,  I  confess,  with 
some  hesitation,  I  shall  assent  to  the 
affirmance  of  the  judgment  of  the  court 
below."  It  was  affirmed  by  nineteen 
members  against  four ;  but  as  the  most  of 
them  delivered  no  opinions,  the  exact 
grounds  of  the  affirmance  cannot  be 
known.  Without  doubting  tiiat  Chancel- 
lor Widicoith'!!  position  is  sound,  it  seems 
to  us  clear  that  the  view  of  the  Supreme 
Court,  that  the  water  commissioners  be- 
came the  agents  of  tiie  city  by  adoption, 
is  correct.  Boiio,  C.  J.,  in  Darlington  v. 
Mayor,  etc.  of  New  York,  31  N.  Y.  1G4, 
200,  speaking  of  Bailey  v.  The  Mayor, 
says  that  the  Court  of  Errors  substantial- 
ly repudiated  the  view  of  the  Supreme 
Court,  which  affirmed  the  enterprise  of 
furnishing  the  city  with  water  to  be  a 
private  work,  as  distinguislied  from  an  act 
of  municipal  government,  and  that  the 
city  was  held  liable  on  account  of  its  legal 
personality,  and  its  responsibility  as  such 
for  the  negligent  acts  of  its  agents  and 
officers  in  tlie  execution  of  their  duties. 
See  observations  of  Hunt,  J  ,  on  this  case 
in  Barnes  v.  District  of  Columbia,  Dl  U. 
S.  540,  552,  1875.  It  was  followed  in 
Aldrich  v.  Tripp,  11  R.  I.  1-11;  s.  c.  23, 
Am.  Rep.  434.  It  is  commented  on  by 
San/cnt,  J.,  in  Wright  v.  Ilolltrook,  52  N. 
H.  i20,  1872 ;  s.  c.  13  Am.  Rep.  12 ;  su- 
pra, sec.  974,  note. 

In  rhiladelpliia  v.  Collins,  08  Pa.  St. 


lOG,  1871,  the  city  was  held  liable  in  dam- 
ages to  the  owner  of  a  boat  for  wroimfidhj, 
during  a  severe  drougiit,  u-ithdrawiwj 
laittr from  thi'  Scfiui/ILill  to  supply  the  Fair- 
mount  Waterworks,  to  such  an  extent  as 
to  jirevent  boats  from  navigating  the 
river. 

Tiiere  is  no  liabdltij  on  part  of  the  city 
as  owner  of  the  Croton  Aqueduct  for  in- 
juries from  defects  in  the  luti.rtd  service 
jiipes  inserted  by  consumers  of  water  into 
the  mains.  Terry  v.  M.ayor,  etc.  of  New 
York,  8  Bosw.  (N.  Y.)  5'J4.  See  Cowley 
V.  Sunderland,  (j  II.  &  N.  505,  as  to  the 
liability  of  a  municipal  corporation  for  in- 
juries caused  by  the  unsafe  condition  of 
its  property.  Commissioners  were  ap- 
pointed to  build  a  city  hall  according  to 
certain  plans,  with  power  to  employ 
agents  and  make  contracts.  By  one  of 
the  contracts  they  were  to  furnish,  at  the 
site  of  the  building,  centres  for  brick 
arches.  They  put  the  centres  in  place, 
and  one  of  them,  being  insecurely  fixed, 
fell  and  killed  a  laborer.  The  city  was 
held  liable.  McCaughey  v.  Providence, 
12  R.  I.  449. 

1  See  ante,  ch.  xv.  on  Corporate  Prop- 
erty ;  Cowley  V.  Sunderland  (mayor  of), 
0  H.  &  N.  505.  Even  under  the  restricted 
view  of  the  liability  of  municipal  corpo- 
rations which  prevails  in  Massaclmsitts,  it 
is  admitted  that  "  where  a  city  holds  and 
deals  with  property  as  its  own,  not  in  the 
discharge  of  a  public  duty,  nor  for  the 
direct  and  immediate  use  of  the  public, 
but  for  its  own  benefit,  by  receiving  rents 
or  otherwise,  in  the  same  way  as  a  pri- 
vate owner  might,  has  been  held  liable,  to 
the  same  extent  as  he  would  be,  for  neg- 
ligence in  the  management  or  use  of  sutdi 
property  to  the  injury  of  others.  (Thayer 
V.Boston,  1!)  Pick.  "(Mass.)  511;  Oliver 
I'.  Worcester,  102  Mass.  489.)  The  dis- 
tinction "  between  acts  done  by  a  city  in 
discharge  of  a  public  duty,  and  acts  done 
for  what  has  been  called,  by  way  of  dis- 
tinction, its  private  advantage  or  emolu- 
ment, has  been  clearly  pointed  out  by  two 
eminent  judges,  while  sitting  in  the  su- 
preme courts  of  tlieir  respective  states, 
who  have  since  acquired  a  wider  reputa- 
tion in  the  Supreme  Court  of  the  Union, 
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to  the  same  extent  and  in  the  same  manner  as  private  cor- 
porations and  natural  persons.  Unless  acting  under  some 
valid  special  legislative  authority,  they  must,  like  individuals, 
use  their  own  so  as  not  to  injure  that  which  belongs  to  another, 
or  unjustlv  or  improperly  invade  private  rights.  Thus,  they  may 
erect  a  building  for  corporate  purposes,  but  if  in  so  doing  they 
should  place  its  foundations  in  such  a  manner  as  to  cause  water 
to  flow  back  on  private  owners,  the  latter  would  have  their  action 
for  the  damage,  the  same  as  if  the  injury  had  been  caused  by  an 
individual.^  Similarly,  a  municipal  corporation,  with  control  of 
a  public  common,  traversed  by  foot-paths,  on  which  the  public 
may  rightfully  travel,  is  liable  to  a  common-law  action  for  dam- 
ages caused  by  a  dangerous  and  unguarded  excavation  made  by 
the  corporation  for  its  own  purposes  in  the  ground  adjoining  one 
of  the  paths,  to  a  person  walking  thereon,  and  who  was  at  the 
time  using  due  care.^     So,  in  a  case  in  which  it  appeared  that  a 


and  by  the  present  Chief  Justice  of  Eng- 
land. (Nelson,  C.  J.,  in  Bailey  v.  Mayor, 
etc.  of  New  York,  3  Hill  (N.  Y.),  531, 
539 ;  Stronrj,  J.,  in  Western  Saving  Fund 
Society  ?;."  Philadelphia,  31  Pa.  St.  185, 
189  ;  Cockhurn,  C.  J.,  in  Scott  v.  Mayor, 
etc.  of  Manchester,  2  H.  &  N.  204,  210.)" 
Per  Grmj,  C.  J.,  in  Hill  v.  Boston,  122 
Mass.  344,  350,  1877;  supra,  sees.  965, 
982  ;  ante.,  sec.  66,  and  cases  there  cited  ; 
post,  sec.  987. 

»  Eastman  v.  Meredith,  36  N.  H.  206, 
per  Perleij,  C.J.  Text  cited  and  approved. 
Cumberland  v.  WiUison,  50  Md.  138; 
Bailey  v.  Maj'or,  etc.  of  New  York,  3  Hill 
(N.  Y.),  531,  541,  per  Nelson,  C.  J  ;  Thay- 
er V.  Boston,  19  Pick.  (Mass.)  611; 
Rhodes  v.  Cleveland,  10  Ohio,  150  ;  La- 
cour  »•.  Jlayor,  etc.  of  New  York,  3  Duer 
(N.  Y.),  406,  1854  ;  Browcr  v.  Mayor, etc. 
of  New  York,  3  Barb.  (N.  Y.)  2-54,  1848; 
Tread  well  v.  Mayor,  etc.  of  New  York,  1 
Daly  (N.  Y.),  123  ;  Rochester  White  Lead 
Company  v.  Rocliester,  3  N.  Y.  (3  Comst.) 
463 ;  Harper  v.  Milwaukee,  30  Wis.  3G5, 
1872.  In  Weet  V.  Brockport,  16  N.  Y.  161, 
172,  Mr.  Justice  Sehlen,  referring  to  Roch- 
ester White  Lead  Company  v.  Rochester, 
just  cited,  .says  :  "  The  recovery  rested 
upon  the  obvious  principle  that  a  munici- 
pal corporation  is  no  more  exempt  from 
liability  in  case  it  creates  a  nuisance,  ei- 
ther public  or  private,  than  an  individual." 


Post,  sees.  1088-1052.  So  on  the  princi- 
ple in  the  text  where  a  municipal  corpo- 
ration, to  supply  itself  with  water,  pur- 
chased land  from  the  plaintiff,  and  built 
tliereon  a  reservoir,  from  which  water 
percolated  through  the  soil  and  injured  the 
plaintiff's  adjoining  lands,  the  corporation 
is  liable  for  the  damages.  Wilson  y.  New 
Bedford,  108  Mass.  20  ;  s.  c.  11  Am.  Rep. 
352. 

Nuisances,  and  power  of  municipal  corpo- 
ration to  prevent  and  abate.  See  ante,  sees. 
374,378;  People  v.  Albany,  11  Wend. 
(N.  Y.)  539  (no  power  to  destroy  a  work 
[a  bulkhead]  authorized  by  law,  hecaxise  in- 
jurious to  the  public  health);  Hart  v. 
Mayor,  etc.  of  Albany,  9  Wend.  (N.  Y.) 
571,  affirming  s.  c.  3  Paige  (N.  Y.),  213; 
Denning  v.  Roome,  6  Wend.  (N.  Y.)  651; 
Wetmore  v.  Tracy,  14  Wend.  (N.  Y.) 
250;  Rochester  v.  Collins,  12  Barb.  (N. 
Y.)  559,  1850;  Ray  i;.  Lynes  (blacksmith 
shop),  10  Ala.  63,  1846. 

A  municipal  corporation  is  not  liable 
as  for  misfeasance  in  extending  the 
bounds  of  one  of  its  streets  by  widening 
it,  thereby  bringing  an  existing  nuisance 
within  the  street  limits.  Larkin  v.  Sag- 
inaw Co.,  11  Mich.  88  ;  Pontiac  v.  Carter, 
32  Mich.  164  ;  Detroit  v.  Beekman,  34 
Mich.  125  ;  Lansing  v.  Toolan,  37  Mich. 
152. 

2  Oliver  v.  Worcester,  102  Mass.  849, 
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city  corporation  was  the  owner  of  a  market -house  ^  the  stalls  of 
which  it  rented,  but  in  front  of  which  there  was  a  pavement  or 
open  passage,  which  it  seems  was  under  the  control  of  the  city 
and  not  of  its  lessees ;  in  the  pavement  there  was  a  dangerous 
hole  in  front  of  one  of  the  stalls,  into  wliich  the  plaintiff,  while 
attending  the  market,  fell  and  was  injured.  The  court  considered 
the  market-liouse  to  be  the  private  property  of  the  corporation, 
that  it  was  its  duty  to  keep  it  in  a  safe  condition,  and  that  it  was 
liable  for  any  injuiy  happening  to  individuals  in  consequence  of 
its  neglect  to  perform  this  duty.^ 

§  986.  Where  the  county  of  St.  Louis,  having,  originally  with- 
out any  legislative  authority,  purchased  property  and  erected 
thereon  a  county  insane  asylum  (which  was  afterwards  recog- 
nized by  the  legislature  as  an  asylum  for  the  county),  with  a 
view  to  supply  the  building  with  water,  dug  on  its  grounds  a 
deep  trench,  the  sides  of  which,  in  consequence  of  negligently 
omitting  properly  to  support  them,  fell  in  and  injured  one  of  the 
workmen,  it  was  held  liable  for  the  injury,  although  there  was 
no  statute  making  counties  responsible  for  the  neglect  or  wrong- 
ful acts  of  its  officers  or  agfents.^ 


499, 18G9 ;  8.  c.  3  Am.  Rep.  485.  The  prin- 
ciple is  tersely  stated  by  Hoar,  J.,  lb. 
400;  and  tlie  autliorities  cited  by  Gray,  J., 
lb.  409.  It  was  considered  to  be  an  act 
done  by  the  city  in  its  private,  as  distin- 
guished from  its  public  character.  Post,  sec. 
1024,  note;  sec.  1034,  note. 

1  Savannali  v.  CuUens,  38  Ga.  334, 1868. 
A  passageway  from  a  sidewalk  in  a 
city  into  the  basement  of  a  building  was 
protected  by  a  removable  iron  gratinq,  cov- 
ered with  boards,  the  iron-work  being 
fitted  to  tiie  opening  in  such  a  way  that 
it  could  not  be  left  in  an  insecure  condi- 
tion, except  by  gross  carelessness.  After 
being  in  this  condition  for  forty  years, 
during  which  time  it  had  never  been 
known  to  be  left  out  of  its  place,  the 
passageway  was  used  by  a  stranger,  who 
did  not  replace  the  grating  properly  ;  and 
a  few  minutes  after  the  plaintitY,  who  was 
passing  on  the  sidewalk,  stepped  upon  it, 
and  it  gave  way,  and  she  was  injured. 
It  was  held  that  tiie  city  was  not  liable. 
Littlefield  v.  Norwich,  40  Conn.  40G,  1873. 


2  Hannon  v.  St.  Louis  County,  62  Mo. 
313,  1870.  The  question  arose  on  a  de- 
murrer to  the  complaint  based  on  the 
ground  that  "  a  county  is  a  political  sub- 
division of  the  state  and  not  a  body  cor- 
porate either  private  or  municipal,  and 
therefore  not  liable  for  the  laches  or  mis- 
conduct of  its  servants  or  employes,"  un- 
less there  is  a  statute  creating  such 
liability.  The  court  held  the  county 
liable,  regarding  the  case  as  within  the 
principle  of  Bailey  v.  the  ^Liyor,  etc.  of 
N.  Y.,3  Hill  (N.  Y.),531,2  l)enio(N.  Y.), 
433,  and  the  doctrine  of  Bigclow  v.  Rand- 
dolph,  14  Gray  (Mass.),  541,  the  county 
having  (with  legislative  permission,  but 
not  in  consequence  of  a  legislative  com- 
mand) voluntarily  assumed  a  special  duty 
or  undertaking.  The  case  is  peculiar, 
and  on  the  whole,  perhaps,  rigiitl}'  de- 
cided, the  main  doubt  which  exists  being 
one  which  arises  from  the  character  of 
the  undertaking  or  duty  assumed,  viz., 
the  care  of  the  insane,  which  in  its  nature 
is  rather  public  than  municipal  or  local. 


994 


MUNICIPAL   CORPORATIONS. 


[cH.  xxm. 


Other  illustrations  of  municipal  liability,  on  the  general  ground 
stated  in  the  preceding  sections,  are  given  in  the  note.^ 

§  987.  (781)  The  rule  is  well  settled,  and  has,  as  we  shall 
see  in  the  course  of  the  present  chapter,  very  extensive  applica- 
tion to  the  acts  of  municipal  corporations,  viz.,  that  such  a  corpo- 
ration, when  it  confines  itself  within  the  limits  of  its  power  and 

"  An  action  was  brought  against  a  local 
board  of  liealth  by  a  person  injured  hy 
treading  upon  a  gralimj  in  the  highicai/,  which 
had  been  put  there  to  drain  tlie  water 
into  a  common  sewer.  (Wliite  v.  Hindley 
Local  Board,  L.  R.  10  Q.  B.  219.)  Black- 
burn, J.,  referred  to  Gibson  i:  Mayor,  etc. 
of  Preston  and  Parsons  v.  St.  Matthew's 
Vestry  as  establishing  that  the  defend- 
ants would  not  be  liable  for  non-repair  of 
the  higliway  ;  and  they  were  held  liable 
only  as  owners  of  the  seioer,  of  which  the 
court  considered  the  grating  to  be  a  part, 
and  which  had  been  left  in  a  dangerous 
condition  for  six  months.  The  case  was 
thus  brought  within  the  rule  which  gov- 
erned the  decisions  in  Massachusetts. 
(Child  V.  Boston,  4  Allen  (Mass.),  41; 
Emery  v.  Lowell,  104  Mass.  13.  Further 
as  to  sewers,  post,  sees.  1049-1052.) 

"  In  another  case  the  action  was  against 
the  trustees  of  a  turnpike  road,  for  so 
negligently  constructing  and  keeping 
catchpits  by  the  side  of  the  road,  and  cutting 
outlets  into  the  adjoining  land,  that  the 
water,  thereby  collected  and  poured  off, 
flowed  into  and  drowned  the  plaintiff's 
colliery.  (Whitehouse  v.  Fellowes,  10  C. 
B.  (N.  S.)  705.)  So  where  a  public  board 
authorized  to  construct  sewers,  but  which 
in  excess  of  its  authority  had  made  an 
obstruction  which  was  a  public  nuisance 
in  the  bed  of  a  navigable  river,  was  held 
liable  to  one  whose  vessel  suffered  injury 
thereby.  (Brownlow  v.  Metropolitan 
Board  of  Works,  13  C.  B.  (N.  S.)  708,  and 
16  C.  B.  (N.  S.)  546.)  These  cases  fall 
within  the  principles  established  in  Mas- 
sachusetts (Haskell  v.  New  Bedford,  108 
Mass.  208,  and  similar  decisions ;  s.  p. 
Cumberland  v.  Willison,  50  Md.  138),  in 
which,  by  a  wrongful  act,  a  direct  injury 
was  done  to  the  plaintiff's  property  be- 
yond the  lawful  limits  of  the  public 
works." 


1  "  If  a  city  or  town,"  says  Chief  Jus- 
tice Gray  (Hill  v.  Boston,  122  Mass.  344, 
358,  1877),  "negligently  constructs  or 
maintains  the  bridges  or  culverts  in  a  high- 
way across  a  navigable  river  or  a  natural 
water-course,  so  as  to  cause  the  water  to  flow 
back  upon  and  injure  the  land  of  another,  it 
is  liable  to  an  action  of  tort,  to  the  same 
e.x'tent  that  any  corporation  or  individual 
would  be  liable  for  doing  similar  acts. 
(Anthony  v.  Adams,  1  Met.  (Mass.)  284, 
285 ;  Lawrence  ;-'.  Fairhaven.  5  Gray 
(Mass.),  110;  Perry  v.  Worcester,  6  Gray 
(Mass.),  514;  Parker  y.  Lowell,  11  Gray 
(Mass.),  353;  Wheeler  v.  Worcester,  10 
Allen  (Mass.),  501 ;  post,  sec.  1038).  So  if 
a  city,  by  its  agents,  without  authority 
of  law,  makes  or  empties  a  common  sewer 
upon  the  property  of  another  to  his  injury,  it 
is  liable  to  him  in  an  action  of  tort. 
(Proprietors  of  Locks  and  Canals  v. 
Lowell,  7  Gray  (Mass.),  223  ;  Hildreth  v. 
Lowell,  11  Gray  (Mass.),  315;  Haskell  v. 
New  Bedford,  108  Mass.  208 ;  post,  sec. 
1046).  But  in  some  cases,  the  cause  of 
action  is  not  neglect  in  the  performance 
of  a  corporate  duty,  rendering  a  public 
work  unfit  for  the  purposes  for  which  it  is 
intended,  but  it  is  the  doing  of  a  wrong- 
ful act,  causing  a  direct  injury  to  the 
property  of  another,  outside  the  limits  of 
the  public  work."  (Child  v.  Boston,  4  Al- 
len (JLiss.),  41;  Emery  v.  Lowell,  104 
Mass.  13;  Mcrrifield  v.  Worcester,  110 
Mass.  216.)  The  implied  liability  of  a 
city  in  Massachusetts  for  injuries  to  pri- 
vate property,  caused  by  neglect  in  the 
construction  or  repair  of  sewers,  is  declared 
to  rest  upon  the  ground  that  the  sewers, 
when  built  under  permissive  authority 
from  the  legislature,  became  the  property 
of  the  city.  (Hill  v.  Boston,  infra,  sec. 
1049.)  The  learned  judge  thus  refers  to 
some  recent  English  cases,  which  are  re- 
garded by  him  as  based  upon  the  same 
principle  :  — 
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jurisdiction,  is  not  liable  to  an  action  for  consequential  damages  to 
private  property  or  persons  (unless  it  be  given  by  statute)  where 
the  act  complained  of  was  done  by  it  or  its  officers  under  and 
pursuant  to  authority  conferred  hy  a  valid  act  of  the  legislature^ 
and  there  has  been  no  want  of  reasonable  care  or  want  of  reason- 
able skill  in  the  execution  of  the  power,  although  the  same  act,  if 
done  without  legislative  sanction,  would  be  actionable.^ 


1  Calleniler  v.  Marsli,  1  Pick.  (Mass.) 
418,  1823 ;  Kadcliff's  Executors  v.  Mayor, 
etc.  of  Brooklyn,  4  N.  Y.  (C'omst.)  I'.)5; 
Eellinjjor  ".  Now  York,  etc.  Railroad  Co., 
23  N.  Y.  42 ;  Pontiac  /;.  Carter,  32  Mich. 
164;  Detroit  v.  Beckinan,  34  Mich.  125; 
8.  c  22  Am.  Kep.  507  ;  Cumberland  v. 
Willison,  50  Md.  138,  citing  and  approv- 
ing text ;  Hounds  v.  Mumford,  2  H.  I. 
154,  1852 ;  Sprague  v.  Worcester,  13  Gray 
(Mass.),  103,  1859;  Bennett  v.  New  Or- 
leans, 14  La.  An.  120,  1849 ;  Snyder  v. 
Rockport,  6  Ind.  237,  1855 ;  sujira,  sec. 
968  ;  Perry  v.  Worcester,  (5  Gray  (Mass.), 
544  ;  Flagg  r.  Worcester,  13  Gray  (Mass.), 
601,  605,  1859, />cr  3/ern'c/l-,  J.;  The  Gov- 
ernors, etc.  V.  Meredith,  4  Term  R.  794; 
Whitehouse  v.  Fellowes,  10  C.  B.  (N. 
S.)  779;  Mersey  Docks  Cases,  11  House 
of  Lords  Cases,  713,  714,  1866, /jer  B'ack- 
bnrn,  J.,  who,  speaking  of  this  subject, 
says  :  "  If  tlie  legislature  directs  or  au- 
thorizes the  doing  of  a  particular  thing, 
the  doing  of  it  cannot  be  wrongful.  .  .  . 
But  though  the  legislature  has  authorized 
the  execution  of  tlie  works,  it  does  not 
thereby  exempt  those  authorized  to  make 
them  from  the  ohU(]ation  to  use  reasonable 
care  that,  in  making  them,  no  unnecessary 
damage  shall  be  done."  The  distinction 
is  between  damage  resulting  from  au- 
thorized works  where  the  legislative  au- 
thority is  a  bar  to  an  action  unless  given 
by  statute,  and  damage  by  reason  of  the 
work  being  negligently  done,  as  to  which 
the  remedy  of  the  party  injured  by  action 
remains.  Brine  v.  Railway  Co.,  110  Eng. 
Com.  Law  (2  Best  &  S.).''402,  411,  18G2, 
per  Crompton,  J.  See,  also.  Hicks  v.  Dorn, 
42  N.  Y.  47,  1870 ;  post,  sees.  1038-1052  ; 
ante,  sec.  657. 

The  subject  of  injuries  arising  from  the 
negligent  execution  of  statutory  powers  is 
fully  treated  in  ch.  xvi.  of  Addison  on 
Torts,  pp.  725,  727,  where  the  following 
observations  ot]Vatsnti,  B.,  are  quoted: 
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"  Powers  given  by  statute  are  not  to  be 
used  to  the  peril  of  the  lives  or  limbs  of 
the  queen's  subjects.  They  are  to  be 
exercised  reasonably,  and  with  due  care, 
so  as  not  by  negligence  to  cause  dangers 
to  others."  Mauley  v.  St.  Helen's  Canal 
&  Railroad  Co.  (canal-bridge  over  high- 
way), 2  H.  &  N.  840;  Scott  v.  Mayor,  etc. 
of  Manchester,  2  H.  &  N.  204 ;  iu/'ra,  sees. 
1049-1052.  Same  principle  extended  to 
injuries  to  adjoining  property  arising 
from  a  railroad  company  not  using  proper 
caution  in  making  openings  in  embank- 
ment authorized  by  statute.  Lawrence  v. 
Great  Northern  Railroad  Co.,  16  Queen's 
Bench,  653;  Add.  on  Torts  (4th  Eng. 
ed.)  737  and  cases  cited.  The  same 
principle  asserted  by  the  Supreme  Court 
of  Missouri.  McCormick  v.  Kansas  City, 
etc.  Railroad  Co.,  57  Mo.  433,  1874. 
Wagner,  J.,  lb.  p.  437,  seems  to  admit 
that  a  less  stringent  rule  applies  to  muni- 
cipal corporations  in  repairing  streets. 

A  city  is  not  liable  for  damages 
done  to  real  estate  by  the  occupation  of 
the  street  upon  which  it  fronts,  for  a  rail- 
road, with  its  permission,  unless  the 
damages  are  such  as  would  not  have  re- 
sulted if  tlie  road  had  been  properly  con- 
structed and  operated.  Emerson  v.  Lex- 
ington, 69  Mo.  157.  See,  further,  post, 
sees.  1038-1052. 

Where  a  municipal  corporation  pos- 
sesses the  legal  aulhorili/  to  do  an  act,  it  is 
immaterial  to  imptire  into  its  motires  for 
doing  it,  and  erroneous  to  make  its  lia- 
bility depend  upon  the  motives  with 
which  the  act  was  done.  Benjamin  c. 
Wheeler,  8  Gray  (Mass.),  409,  1857; 
Mayor,  etc.  v.  Randolph,  4  Watts  &  Serg. 
(Pa.)  514,  1842  (stopping  watercourse)  ; 
Chatfield  v.  Wilson,  28  Vt.  49;  s.  c.  5  Am. 
Law  Reg.  (0.  S.)  528;  infra,  sec.  990, 
note ;  City  Council  v.  Gilmer,  83  Ala. 
116,  1858. 

On  a  similar  principle  a  contractor  under 
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§  988.  This  general  principle  is  well  illustrated  by  an  impor- 
tant case  in  Wisconsin  against  the  city  of  Milwaukee,  in  which 
the  plaintiff  sought  to  recover  damages  sustained  by  reason  of  a 
harbor  improvement  made  by  the  city  under  special  authority  from 
the  legislature.  There  was  no  allegation  that  the  damages  were 
the  result  of  negligence  or  want  of  care  in  making  the  improve- 
ment ;  but  the  recovery  was  sought  because  the  effect  of  the 
improvement  was  to  allow  the  waters  of  the  lake  to  be  driven  by 
the  wind  through  the  canal  or  channel  thus  artificially  made  by 
the  city  into  and  upon  the  lots  of  the  plaintiff  in  the  vicinity, 
causing  them  to  be  washed  away  and  rendered  insecure  and  unfit 
for  use.  But  the  court  decided  (applying  the  principle  above 
stated)  that  the  plaintiff's  action  could  not  be  maintained.^ 

§  989.  (782)  Grades  and  Change  of  G-rades  in  Streets.  —  In 
connection  with  the  principle  that  there  is  no  implied  liability  for 
doing  an  act  which  is  either  directed  or  authorized  by  a  valid 
statute,  may  be  noticed  the  power  of  municipal  corporations  to 

1  Alexander  v.  Milwaukee,  16  Wis. 
247,  1862.  Cited  and  distinguished,  Petti- 
grew  V.  Evansville  (surface  water),  25 
Wis.  22.3 ;  post,  sees.  1039-1040. 

Referring  to  Alexander  i'.  Milwaukee, 
supra,  the  Supreme  Court  of  the  United 
States  observes  that  it  has  been  frequent- 
ly held,  by  the  Supreme  Court  of  Wisconsin 
and  elsewhere,  that  overflowing  land  by 
backing  water  upon  it  was  a  "  taking  "  of 
private  property  within  the  meaning  of 
the  constitutional  provision  {]>ost,  sec. 
991  and  note),  and  that  "it  is  difficult  to 
reconcile"  Alexander  v.  Milwaukee  with 
the  decisions  above  referred  to.  Pura- 
pelly  V.  Green  Bay  Co.,  13  Wall.  166, 180. 
Undoubtedly  the  principle  on  which  the 
court  placed  Alexander  v.  Milwaukee  is  a 
sound  one ;  the  only  doubt  in  the  case  is 
whether  the  plaintiff's  land  was  not 
"taken  "  in  such  a  sense  as  to  give  him  a 
constitutional  riglit  to  compensation.  See 
post,  sec.  990,  note ;  sec.  991  and  note  ; 
Ashley  v.  Port  Huron,  35  Mich.  296, 1877 ; 
s.  c.  24  Am.  Rep.  552  and  note  of  Mr. 
Thompson ;  Transportation  Co.  v.  Chi- 
cago, 99  U.  S.  635,  1878.  What  is  a 
"taking"  of  private  property  is  else- 
where discussed  in  the  present  chapter. 


the  state,  in  the  execution  of  the  work  of  en- 
larfjinq  a  canal  belonging  to  the  state,  cannot 
justify  the  commission  of  trespasses  upon 
private  property  ;  and  it  was  held  that  tlie 
casting  of  stone  and  earth,  as  the  result  of 
a  blast,  from  the  bed  of  the  canal  upon  the 
lands  of  an  adjoining  proprietor,  where  the 
plaintiff  was  lawfully  at  work,  and  which 
in  falling  injured  him,  was  a  trespass  for 
which  the  contractor  was  liable ;  and  it 
seems  to  have  been  the  opinion  of  the 
learned  judge  who  gave  the  judgment  of 
the  court  that  he  was  liable,  although  the 
blasting  was  done  without  negligence  on 
his  part.  On  this  last  point  Folger,  J., 
after  commenting  on  several  previous 
cases  decided  in  N^ew  York,  says  :  "  It 
follows,  then,  that  the  defendant  (the  con- 
tractor), having  no  right  to  invade  the 
[adjoining]  premises,  which,  for  the  pur- 
poses of  this  case,  were  the  possession  of 
the  plaintiff,  it  matters  not  whetlier  or  not 
he  [the  defendant]  made  his  invasion 
without  negligence."  Upon  the  facts 
found  by  the  referee,  the  question  of  the 
defendant's  liability,  irrespective  of  neg- 
ligence for  the  personal  injury  to  the 
plaintiff,  did  not,  it  seems,  necessarily 
arise.  St.  Peter  v.  Denison,  58  N.  Y. 
416,  1874,  distinguishing  RadclifT's  Exrs. 
V.  Mayor,  etc.,  4  N.  Y.  195. 
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grade,  and  to  change  the  established  grade  or  level  of  their  streets^ 
though  the  exercise  of  the  power  may  be  injurious  to  the  adjoin- 
ing property-owners.  The  public  nature  of  streets ;  the  uses  to 
which  they  may  Lawfully  be  put  ;  the  authority  of  the  legislature 
over  them ;  the  nature  of  the  rights  of  the  adjacent  proprietors, 
of  the  municipality,  and  of  the  public  with  respect  thereto  ;  and  of 
the  delegated  authority  of  municipal  bodies  or  officers  to  improve 
and  graduate  them,  —  are  topics  which  have  been  considered  in 
a  former  chapter.^  In  view  of  the  nature  of  streets  as  there  ex- 
plained, and  of  that  control  over  them  which  of  right  belongs  to 
the  state,^  and  of  the  nature  of  the  ownership  of  lots  bounded 
thereon,  which  implies  subjection,  if  not  consent,  to  the  exercise 
and  determination  of  the  public  will  respecting  what  grades  or 
changes  in  the  grades  thereof  shall,  from  time  to  time,  be  found 
necessary,  and  what  other  improvements  thereon  or  therein 
(within  the  legitimate  purposes  of  streets'^)  shall  be  found  ex- 
pedient, it  results,  we  think,  that  adjoining  property  owners  are 
not  entitled,  of  legal  right,  without  statutory  aid,  to  compensa- 
tion for  damages  which  result  as  an  incident  or  consequence  of  the 
exercise  of  this  power  by  the  state  or  the  municipality  by  delega- 
tion from  the  state. 

§  990.  (783)  Accordingly,  the  courts,  by  numerous  decisions  in 
most  of  the  states,  have  settled  the  doctrine  that  municipal  cor- 
porations, acting  under  authority  conferred  by  the  legislature  to 
make  and  repair,  or  to  grade,  level,  and  improve  streets,  if  they 
keep  within  the  limits  of  the  street,  and  do  not  trespass  upon  or 
invade  private  property,  and  exercise  reasonable  care  and  skill  in 
the  performance  of  the  work  resolved  upon,  are  not  answerable 
to  the  adjoining  owner,  whose  lands  are  not  actuf^lly  taken,  tres- 
passed upon,  or  invaded,  for  consequential  damages  to  his  prem- 
ises, unless  there  is  a  provision  in  the  charter  of  the  corporation, 
or  in  some  statute,  creating  the  liability.  There  is  no  such  lia- 
bility, even  though  in  grading  and  levelling  the  street  a  portion 

1  Ch.  xviii.  on  Streets,  ante,  sec.  654  "  Gra(//n7,"  as  applied  to  streets,  means 

et  seq.     Tlie  power   to   grade    is    a   con-  their  "reduction  to  a  certain  decree  of 

tlniLing    one.     Ante,    sec.   686.     "As   the  ascent   or  descent."    lb.,    per   Grier,   J. 

duly  of  keeping  the  street  in  repair  is  a  Atile,  sees.  685,  780,  note,  797. 
cojitinuinfj  one,  so  is  the  poiver  necessary  ^  Ante,  sec.  (jiX  et  seq. 

to  perform  it."     Per  Grier,  J. ;  Smith  v.  8  %rj,at  are  such  purposes.    Ante,  sea 

Washington,  20  How.  U.  S.  135,  14^,  1857.  680  et  seq. 
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of  the  adjoining  lot,  in  consequence  of  the  removal  of  its  natural 
support,  falls  into  the  highway.  And  the  same  principle  applies, 
and  the  same  freedom  from  implied  liability  exists,  if  the  street 
be  embanked  or  raised  so  as  to  cut  off  or  render  difficult  the 
access  to  the  adjacent  property.  And  this  is  so  although  the 
grade  of  the  street  has  been  before  established,  and  the  adjoining 
property  oivner  had  erected  buildings  or  made  improvements  with 
reference  to  such  grade.^ 


1  Callcnder  v.  Marsh,  1  Pick.  (Mass.) 
418,  1823,  the  leading  case  on  this  sub- 
ject, and  wliere  the  question  was  exam- 
ined by  Parker,  C.  J.,  with  characteristic 
ability.  The  ground  of  the  doctrine  is 
thus  stated  by  him  :  "  Those  who  pur- 
chase house-lots  bordering  upon  streets 
are  supposed  to  calculate  the  chance  of 
such  elevations  and  reductions  as  the  in- 
creasing population  of  a  city  may  require, 
in  order  to  render  the  passage  to  and 
from  the  several  parts  of  it  safe  and  con- 
venient ;  and  as  their  purchase  is  always 
voluntary,  tliey  may  indemnify  them- 
selves in  the  price  of  the  lot  which  they 
buy,  or  take  the  chance  of  future  im- 
provements, as  they  shall  see  fit.  They 
are  ])resumed  to  foresee  the  changes 
which  public  necessity  or  convenience 
may  require."  1  Pick.  431  ;  post,  sees. 
1039-1052.  Text  cited  and  approved. 
Fellowes  v.  New  Haven,  44  Conn.  240. 
An  injunction  will  not  lie  to  restrain  the 
prosecution  of  the  grading.  lb. ;  s.  p.  De- 
troit r.  Beckman,  .34  Mich.  125  ;  Cheever  v. 
Shedd,  13  Blatchford,  258 ;  Tate  r.  Mis- 
souri, 64  Mo.  149  ;  Pontiac  v.  Carter,  32 
Mich.  164  ;  Quincy  v.  Jones,  7G  111.  231 ; 
Dorman  v.  Jacksonville,  13  Fla.  538; 
Terre  Haute  v.  Turner,  36  Ind.  522; 
Whitehouse  v.  Fellowes,  10  C.  B.  (N.  S.) 
779 ;  Mersey  Docks  Cases,  11  H.  L.  Gas. 
713. 

Where,  after  damages  had  been 
awarded  under  an  accepted  order  for 
widening  a  street,  wliirh  referred  to  a 
certain  plan  as  showing  the  "  several  loca- 
tions and  the  amounts  of  land  taken 
from  each  of  the  owners,"  tlie  grade  was 
changed  hi/  another  order,  as  shown  upon  a 
certain  other  "  plan  and  profile,"  it  was 
held  that  the  change  was  an  independent 
prof'eediBg  for  which  a  land-owner  was 
entitled  to  additional  damages.     Lane  v. 


Boston,  125  Mass.  519.  Compare  Cam- 
bridge V.  Middlesex  County  Commrs.,  125 
Mass.  519.  The  doctrine  of  Callender  v. 
Marsh,  1  Pick.  (Mass.)  418,  1828,  has 
been  very  generally  followed,  as  will  be 
seen  by  the  cases  below  cited.  In  Mas- 
sachusetts, Griggs  V.  Foote,  4  Allen 
(Mass.),  195;  Brown  v.  Lowell,  8  Met. 
(Mass.)  172;  Benjamin  v.  Wheeler,  8 
Gray  (Mass.),  409.  Michigan,  Fontiac  v. 
Carter  (change  of  grade),  32  Mich.  164. 

In  New  York,  Eadcliff's  Executors  i\ 
Mayor,  etc.  of  Brooklyn,  4  Comst.  (4  N. 
Y.)  195,  1850,  in  which  the  subject  is 
discussed  at  length  by  Branson,  C.  J., 
who  holds  that  there  is  no  hability,  both 
upon  the  ground  that  the  damages  com- 
plained of  result  as  an  incident  from  the 
exercise  of  legislative  authority,  and 
upon  the  ground  (more  doubtful)  that 
the  land  of  the  street  belongs  to  the  cor- 
poration, and  they  may  level  or  fill  it  at 
pleasure,  so  that  they  do  not  touch  the 
adjoining  property.  See,  also,  in  New 
York,  People  v.  Green,  64  N.  Y.  606, 
1876 ;  St.  Peter  v.  Dennison,  58  N.  Y. 
416,  1874;  Graves  v.  Otis,  2  Hill  (N.  Y.), 
466;  Wilson  v.  Maj'or,  etc.,  1  Denio  (N. 
Y.),  505,  1845;  Benedict  v.  Goit,  3  Barb. 
(N.  Y.)  459  ;  Fifth  Street,  in  re,  17  Wend. 
(N.  Y.)  667;  Mills  v.  Brooklyn,  32  N.  Y. 
489,  1865.  See  Waddell  v.  Mayor,  etc.  of 
New  York,  8  Barb.  (N.  Y.)  95.  In  Clem- 
ence  v.  Auburn,  66  N.  Y.  334,  1876,  the 
principle  stated  in  the  text  was  held  to 
have  been  erroneously  applied  in  the 
court  below  in  an  action  for  an  injury 
caused  by  a  defective  sidewalk.  Post, 
sees.  1039,  1040. 

So,  also,  in  Pennsylvania,  Green  v. 
Reading,  9  Watts  (Pa.),  382.  Approved, 
20  How.  (U.  S.)  149;  s.  p.  Reading  v. 
Keppleman,  61  Pa.  St.  2.33;  Henry  v. 
Pittsburgh,  etc.  Co.,  8  Watts  &  Serg.  (Pa.) 
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85 ;  Cliiirlton  v.  Allegliany  City,  1  Grant 
(Pa.)  Cas.  2U8;  Carr  v.  Northern  Lib- 
erties, 35  Pa.  St.  3l!-l ;  Hidge  Street,  in  re, 
29  Pa.  St.  3'Jl  ;  Coinnirs.  v.  Wood,  10  Pa. 
St  93.  In  O'Cotnior  i'.  Pittsburgh,  18  Pa. 
St.  187,  1851,  approved,  Smith  v.  Wash- 
ington, 20  How.  (U.  S.)  135,  149,  1859,  a 
church  had  been  built  accurdiiKj  to  the  di- 
rection of  the  citij  ref/iilatur,  and  in  accord- 
ance v/itU  a.  jirior  established 'jntde.  After- 
wards, the  city  authorities  reduced  the 
grade  seventeen  feet ;  tlie  cimrcli  had  to 
be  taken  down  and  rebuilt,  at  an  expense 
of  §4,000.  Tiie  authority  given  to  the 
city  was  "to  improve,  repair,  and  keep 
in  order  tiie  streets,"  etc.  Tiie  Supreme 
Court  of  Pennsylvania  say :  "  We  had 
this  case  re-argued  in  order  to  discover, 
if  possible,  some  way  to  relieve  tlie  plain- 
tiff consistently  with  law,  but  grieve  to 
say  we  can  find  none.  The  law  is  set- 
tled, not  only  in  Pennsylvania,  but  by 
every  decision  in  the  sister  states  except 
one  [Ohio,  see  infra]."  Gibson,  C.  J.,  puts 
the  decision  upon  the  ground  that  as 
respects  such  matters  the  public  corpora- 
tion is  the  agent  of  the  state,  and  partakes 
of  the  state's  exemption  from  liability  to 
be  sued.  Respecting  the  Ohio  decisions, 
below  referred  to,  he  remarks,  that  though 
"  founded  on  natural  justice,  they  are  not 
founded  in  the  law  which  prevails  else- 
where." 

So,  in  Indiana :  Snyder  v.  Rockport,  6 
Ind.  (Port.)  237,  1855,  approving  Kad- 
cliff's  Executors  v.  Brooklyn,  supra ;  re- 
afiirmcd  in  Lafayette  v.  Spencer,  14  Ind. 
899,  i860,  where  the  same  principle  was 
held  applicable,  under  the  (Jeneral  Munici- 
pal Corporations  Act.  But  it  has  been  held 
that  when  the  city  authorities  have  once 
established  the  grade  of- any  street  or 
alley,  the  grade  thus  established  cannot 
be  changed  until  the  damages  suffered  by 
parties  in  consequence  of  the  change  shall 
have  been  assessed  and  tendered  to  them. 
Logansport  i;.  Pollard,  50  Ind.  151,  1875. 
In  support  of  the  doctrine  in  the  text 
see  Macy  v.  Indianapolis,  17  Ind.  267  ; 
Lafayette  v.  Bush,  19  Ind.  326;  Vin- 
cennes  v.  Richards,  23  Ind.  381 ;  La- 
fayette V.  Fowler,  34  Ind.  140  ;  Delphi  v. 
Evans,  36  Ind.  90,  1871  ;  Terre  Haute  v. 
Turner,  36  Ind.  522. 

So,  in  Neio  Jersey :  Quinn  v.  Paterson,  3 


Dutch.  (N.  J.)  35;  Trenton,  etc.  Co.  r. 
Kaff,  7  Vroom  (36  N.  J.  L.),  335,  340; 
Plum  V.  Morris  Canal  Co.,  2  Stockt.  (N. 
J.)  256. 

So,  in  Xebraska :  Nebraska  City  v. 
Lampkin,  6  Neb.  27,  1877. 

So,  in  Rhode  Island:  Rounds  i;.  Mum- 
ford,  2  R.  I.  154,  1852 ;  Wakefield  v.  Paw- 
tucket,  12  K.I.  75;  Inman  u.  Tripp,  11 
R.  I.  520. 

So  in  Louisiana:  Reynolds  f.  Shreve- 
port,  13  La.  An.  426,  1850,  approving  Rad- 
cliff's  Executors  i-.  Brooklyn,  sujn-a,  and 
Goszler  v.  Georgetown,  6  Wheat.  593, 
1821,  cited  ante,  sec.  685. 

So,  in  Geonjia :  Rome  v.  Omberg,  28 
Ga.  46,  1859;  Roll  v.  Augusta,  34  Ga. 
326,  1860;  Markham  i;.  Mayor,  etc.,  23 
Ga.  402,  1857  ;  Mitchell  v.  Rome,  49  Ga. 
29,1873.  Lot-owner  cannot  enjoin,  lb. 

So,  in  Illinois :  Murphy  v.  Chicago,  29 
III.  279,  287,  1862 ;  Roberts  v.  Chicago,  26 
III.  249,  1861 ;  Quincy  v.  Jones,  76  III.  231, 
1875  ;  8.  c.  20  Am.  Rep.  243  ;  Nevins  v. 
Peoria,  41  III.  502;  Moses  v.  Railroad 
Co.,  21  111.  516.  Such  improvements, 
liowever,  must  have  the  sanction  of  the 
legislature.  The  construction  of  a  tunnel 
in  a  street  does  not  change  the  character 
of  the  street.  If  a  city,  in  exercising  its 
power  of  changing  the  grade  of  its  streets, 
fails  to  do  the  work  with  prudence  and 
skill,  it  will  be  liable  for  all  damages  that 
result  from  its  negligence.  Shawneetowa 
V.  Mason,  82  III.  337;  Bloomington  v. 
Brokaw,  77  111.  194,  1875. 

2\.  constitutional  provision  tha.t  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  xcithout  just  compensation  "  im- 
poses a  municipal  liability  for  damages 
to  private  property  by  a  change  of  the 
grade  of  its  streets.  Elgin  v.  Eaton,  83 
111.  535,  1876;  s.  c.  25  Am.  Rep.  412. 
Where  right  accrues  and  measure  of 
damages.  lb. :  infra,  sec.  095,  note.  A 
similar  constitutional  provision  exists  in 
some  other  states. 

The  following  principles  in  Illinois  have 
been  declared  in  numerous  decisions  of 
the  Supreme  Court  of  that  state :  While  a 
city  lias  the  right  to  grade  its  streets  by 
raising  or  lowering  them,  the  property 
holder  adjacent  to  the  street  thus  graded 
cannot  call  the  city  to  account  for  error 
in  judgment  in  establisliiug  the  grade. 
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adjacent  owner  for  grading  the  whole  width,  and  so  close  to  his 


nor  can  he  recover  damages  for  inconve- 
niences or  expense  in  adjusting  the  ap- 
proacli  to  his  premises  for  tlie  purposes  of 
ingress  or  egress.  Although  the  city  may 
be  the  owner  of  its  streets,  it  has  no  more 
power  over  them  than  a  private  individual 
over  his  own  land,  and  it  cannot,  under 
the  claim  of  public  convenience,  be  per- 
mitted to  e.xcrcise  that  dominion  to  the 
injury  of  another's  property,  in  a  mode 
that  would  render  a  private  individual 
responsible  in  damages,  without  itself  be- 
coming responsible.  If  it  becomes  neces- 
sary for  the  interest  of  tlie  public,  in 
grading  or  draining  streets,  that  the  lot 
of  an  individual  should  be  rendered  unfit 
for  occupancy,  either  wholly  or  in  part, 
the  public  should  pay  for  it  to  the  extent  to 
which  the  owner  is  deprived  of  its  legitimate 
use.  Private  property  shall  not  be  taken 
for  public  use  without  due  compensation, 
applies  as  well  to  secure  the  payment  for 
property  partially  taken  for  the  use  or 
convenience  of  a  street,  as  where  wholly 
taken  and  converted  into  a  street.  The 
question  as  to  the  extent  to  which  the 
property  is  taken  makes  no  difference  in 
the  application  of  the  rule  :  private  rights 
are  never  to  be  sacrificed  to  pubUc  con- 
venience or  necessity  without  full  com- 
pensation, and  for  such  an  injury  inflicted, 
an  action  may  be  maintained,  and  dam- 
age recovered  as  a  compensation.  Nev- 
ins  V.  Peoria,  41  111.  502 ;  Aurora  v.  Gillett, 
56  111.  13.3 ;  Aurora  v.  Reed,  57  111.  29 ; 
Dixon  V.  Baker,  65  111.  518;  Alton  v.  Hope, 
68  111.  167 :  Slack  v.  East  St.  Louis,  85 
111.  377 ;  Pekin  v.  Brereton,  67  111.  477  ; 
Stone  V.  Railroad  Company,  68  111.  394 ; 
but  see  in// a,  sec.  995  and  note,  sees. 
1039,  1048-1052. 

So  in  Tennessee :  Humes  v.  Mayor, 
etc.  1  Humph.  (Tenn.)  403,  1839. 

So  in  Maine :  Mason  v.  Kennebec,  etc. 
Co..  31  Me.  215 ;  Ilovey  v.  Mayor,  43  Me. 
322,  1857. 

So  in  Missouri,  both  as  to  grade  and 
change  of  grade:  Taylor  v.  St.  Louis, 
14  Mo.  20,  1851 ;  St.  Louis  v.  Gurno,  12 
Mo.  414.  1849,  following  Callender  v. 
Marsh,  supra;  Hoffman  v.  St.  Louis,  15 
Mo.  651,  1852.  The  attemj)!  in  Thurston 
V.  St.  Joseph,  51  Mo.  510,  1873,  to  over- 
rule St.  Louis  V.  Gurno,  supra,  failed  and 
the  last-named  case  remains  law  in  Mis- 


souri to  the  present.  Schattner  t'.  Kansas 
City,  53  Mo.  162,  1873;  Imler  v.  Spring- 
field, 55  Mo.  119,  1874,  where  the  Mis- 
souri cases  are  commented  on  by  Vorits, 
J.  "  Municipal  corporations  acting  under 
authority  conferred  by  the  legislature  to 
make  and  repair,  or  to  grade,  level,  and 
imi^rove  streets,  if  they  exercise  reasona- 
ble care  and  skill  in  the  performance  of 
the  work,  are  not  answerable  to  the  ad- 
joining owner  for  consequential  damages 
to  his  premises.  But  if  the  injury  can 
be  shown  to  have  been  the  result  of  the 
negligence  or  unskilfulness  of  the  city  or 
its  employees  in  performing  the  work, 
then  an  action  will  lie,  and  the  party  in- 
jured will  be  entitled  to  damages."  Weg- 
mann  v.  Jefferson,  61  Mo.  55,  66,  1875. 
"  Such,"  says  Wagner,  J.,  "is  the  well 
established  doctrine  in  Missouri."  Thomp- 
son V.  Booneville,  61  Mo.  282,  1875. 
Distinguished,  Hunt  v.  Booneville,  65 
Mo.  620;  Foster  v.  St.  Louis,  4  Mo.  App. 
664.  But  in  accordance  with  a  charter 
provision,  the  city  of  St.  Louis  was  held 
liable.  Stickford  v.  St.  Louis,  7  Mo.  App. 
217,  1878.  See  also,  Schumacher  v.  St. 
Louis,  3  Mo.  App.  297. 

So  in  Connecticut,  the  doctrine  of  the 
text  prevails :  Hooker  v.  New  Haven, 
etc.  Company,  14  Conn.  146;  Skinner  v. 
Bridge  Company,  29  Conn.  523  ;  HoUister 
V.  Union  Co.,  9  Conn.  436 ;  Bradley  v. 
Railroad  Co.,  21  Conn.  294  ;  Clark  v.  Say- 
brook,  21  Conn.  313 ;  Burritt  v.  New 
Haven,  42  Conn.  174. 

So  in  Arkarisas  :  Simmons  v.  Camden, 
26  Ark.  276,  1870 ;  s.  c.  7  Am.  Rep.  20. 

So  in  Florida :  Dorman  v.  Jacksonville, 
13  Fla.  538,  1869;  s.  c.  7  Am.  Rep.  253. 
In  this  case  the  court  say  :  "  A  decla- 
ration, alleging  that  a  city  council,  con- 
triving and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  plaintiff,  and 
to  incommode  and  annoy  him  in  the  occu- 
pation and  enjoyment  of  his  property, 
dug  away  his  sidewalk,  destroyed  his 
shade-trees, and  created  a  nuisance  in  front 
of  his  premises,  shows  prima  focie  a 
cause  of  action  at  common  law,  the  acts 
thus  cliarged  being  in  violation  of  law ;  and 
the  declaration  is  not  demurrable, although 
the  city  charter  authorizes  the  city  to 
grade  and  improve  streets."  The  city 
must  answer  such  allegations  and  plead 
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line  as  to  cause  Ids  earth  or  fences  and  improvements  to  fall,  and 


its  autliority,  and  sliow  that  the  acts  al- 
leged were  within  it.     Il>. 

So  in  Iowa  the  general  doctrine  of  tlie 
text  is  held :  Creal  v.  Keokuk,  4  G. 
Greene,  47,  1853,  approving  Cailender  v. 
Marsh,  s!«/j7-a  ;  Cotes  v.  Davenport,  I)  Iowa, 
227,  1859;  Cole  v.  Muscatine,  14  Iowa, 
29(1 ;  Ellis  v.  Iowa  City,  29  Iowa,229,  1870 ; 
Russell  V.  Burlington,  30  Iowa,  202,  1870; 
Burlington  v.  Gilbert,  31  Iowa,  356;  s.  c. 
7  Am.  Rep.  105;  Warren  v.  Henley,  lb.  31, 
1870. 

If  in  grading  a  street  the  city  causes 
eartli  to  be  deposited  upon  the  adjoining 
lot,  it  is  liable  for  the  damages  thus 
caused.  Hendershott  i'.  Uttuinwa,  4G 
Iowa,  658,  1877. 

So,  in  Mississippi,  the  non-liability  of 
the  municipality  for  grading  or  changing 
grades  is  declared  :  White  i;.  Yazoo  City, 
27  Miss.  357. 

So,  in  Minnesota  :  Lee  v.  Minneapolis, 
22  Minn.  13,  1875,  approving  Cailender  v. 
Marsli ;  RadcliflTs  Exrs.  v.  Brooklyn; 
Smith  v.  Washington,  above  cited;  Kaist 
V.  St.  Paul,  etc.  Railroad  Co.,  22  Minn.  118, 
1875;  Alden  v.  Minneapolis,  24  Minn.  254. 
Where  a  city  is  made  liable  by  statute 
for  damage  to  abutting  property  by 
change  of  grade  of  a  street,  the  right  of 
action  uccrucs  when  the  change  is  legally 
and  finally  determined  on  and  fixed, 
though  the  street  has  not  been  actually 
lowered  to  such  grade ;  and  in  such  action 
the  plaint  iff  may,  rvhere  the  statute  yires  an 
action,  recover  as  damages  what  it  will  cost 
to  lower  his  lot  to  conform  to  the  new 
grade,  and  to  build  a  retaining  wall,  if  the 
same  is  necessary,  to  protect  his  lot  when 
so  lowered,  from  the  caving  in  of  an  ad- 
jacent lot.  McCarthy  v.  St.  Paul,  22 
Minn.  527. 

In  California,  a  city  has  aright  to  raise 
the  grade  of  a  street,  and  if  the  contract- 
or or  a  city  performs  the  work  with  i)rop- 
or  care  and  skill,  there  is  no  responsibility 
for  any  consequential  damage  which  may 
result  to  the  contiguous  property.  Neg- 
ligence or  want  of  skill  in  the  grading  of 
a  street,  by  a  contractor  under  the  city, 
will  not  be  presumed  or  inferred  from  the 
mere  fact  of  damage  ;  it  must  be  proved. 
Shaw  I'.  Crocker,  42  Cal.  435,  1872. 

The  general  rule  given  in  the  text  is 
recognized  in  the  federal  courts.    Goszler 


V.  Georgetown,  G  Wheat.  (U.  S.)  593. 
1821,  cited  ante,  sec.  085;  Smith  i-.  Wasii- 
ington,  20  How.  (U.  S.)  135,  where  the 
power  of  the  city  was  "  to  open  and  keep 
in  repair  streets,"  etc. ;  Transportation 
Co.  V.  Chicago.  09  U.  S.  635  ;  8.  p.  Gov- 
ernor  v.  Meredith,  4  Durnf.  &  East,  794  ; 
Sutton  I'.  Clarke,  6  Taunt.  28  ;  Boulton 
V.  Crowtlier,  2  B.  &  C.  703. 

In  Kentucky  the  general  doctrine  that 
the  corporation  is  not  liable  for  conse- 
quential damages  caused  by  changing  the 
grade  of  a  street  has  been  affirnied  by  the 
Court  of  Appeals  of  that  state.  Keasy 
V.  Louisville,  4  Dana  (Ky.),154,  1836,  opin- 
ion by  Jlobertson,  C.  J.  But  in  a  later 
case  in  that  state  the  majority  of  the 
court  (jualified  the  doctrine,  and  assumed 
a  middle  ground,  namely,  that  if  the  im- 
provement of  the  street  is  of  the  usual 
character,  and  the  incidental  damages 
such  as  ordinarily  result,  tlie  law  affords 
no  remedy  ;  but  if  the  improvements  are 
extroardinary,  and  peculiarly  injurious, 
they  can  only  be  made  on  condition  that 
the  adjoining  owners  be  compensated. 
This  view  makes  the  right  to  com  jiensation 
depend,  not  upon  the  fact  of  injury,  but 
the  amount,  and  treats  the  improvement 
of  the  street  as  a  taking  of  the  property  of 
the  lot-owner.  If  it  is  a  taking,  tiien,  for 
any  injury,  he  should  be  entitled  to  com- 
pensation. Bobrrtson,  J.,  dissented,  hold- 
ing, in  accordance  with  tlie  prevailing 
doctrine  elsewhere,  that  the  city  might 
change  the  grade  as  it  should  judge  the 
public  interest  required,  taking  care  to 
avoid  all  peril  or  inconvenience  which 
could  be  avoided  b}-  a  proper  execution 
of  the  work,  and  being  liable  only  for 
such  loss  as  might  be  occasioned  by  the 
wanton  and  unskilful  mode  of  execution. 
Louisville  v.  Rolling  Mill  Company,  3 
Bush  (Ky.),  416,  1867.  In  Xcirport,  etc. 
Bridge  Co.  v.  Foote,  9  Bush  (Ky.),  264, 
1872,  the  prior  cases  in  that  state  are  re- 
viewed, and  the  extent  of  legislative  and 
municipal  power  as  against  the  adjacent 
lot-owners  determined.  See  Kemper  v. 
Louisville,  14  Bush   (Ky.),  87. 

In  Ohio  the  law  as  to  the  liability  of 
municipal  corporations  has  been  designed- 
ly and  deliberately  carried  beyond  the 
limits  establisheil  by  the  current  of  deci- 
sions elsewhere.   They  arc  here  held  liable 
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the  corporation  is  not  bound  to  furnish  supports  or  build  a  wall  to 


for  consequential  injuries  which  result 
from  the  exercise  of  their  lawful  powers, 
though  these  powers  be  exercised  ju- 
diciously, without  malice,  and  without 
illegality,  the  court  proceeding  upon  the 
ground  tiuit  if  an  act  (diggiui:  drains,  as 
in  Riiodes  v.  Cincinnati,  10  Ohio,  159,  or 
cutting  down  a  street,  as  in  McCombs  v. 
Akron,  15  Ohio,  474;  s.  c.  18  Ohio,  229), 
though  legal  and  legally  executed,  be 
done  for  the  good  of  all  to  tiie  injury  of 
an  individual,  the  injury  should,  in  justice 
and  good  morals,  be  shared  by  all.  See 
Goodloe  V,  Cincinnati,  and  Smith  v. 
Same,  4  Ohio,  500,  514  (injuries  to  prop- 
erty by  grading),  and  consult  Crawford 
V.  Village  of  Delaware,  7  Ohio  St.  459, 
1857  ;  Scovil  v.  Giddings,  7  Ohio,  part  2, 
page  211;  Hickox  v.  Cleveland,  8  Oliio, 
543,  which  last  two  accord  with  authori- 
ties elsewhere.  In  Crawford  v.  Delaware, 
supra,  tlie  doctrine  is  admitted  to  be  in 
"  direct  conflict  with  the  decisions  both 
in  England  and  America,"  and  known  to 
be  so  when  decided.  This  doctrine,  says 
Bronson,  C  J.,  4  Corast.  (4  N.  Y.),  195, 
205,  supra,  is  not  law  "  beyond  the  state 
of  Ohio."  The  later  cases  seem  to 
modify  the  broad  doctrines  of  the  earlier 
ones,  and  make  the  municipal  liability 
depend  upon  circumstances.  Cincinnati 
V.  Penny,  21  Ohio  St.  499,  1871,  where 
the  prior  cases  are  reviewed  by  Mcllmine, 
J  ;  Youngstown  v.  More,  30  Ohio  St.,  133, 
1876.  See  Simmons  v.  Providence,  12  R. 
I.  8.  Referring  to  the  Ohio  cases,  the 
Supreme  Court  of  Wisconsin  declared 
tliem  not  to  be  law,  but  observe  that  tJiere 
is  "  much  justice  and  equity  in  the  princi- 
ple they  adopt."  Alexander  v.  Milwaukee, 
16  Wis.  247, 256, 18G2.  Even  in  Ohio,  a  city 
whicli  has  constructed  with  reasonable 
and  ordinary  care  a  sewer  excavation,  by 
which  the  lateral  support  of  the  plaintiff's 
house  is  withdrawn  so  that  the  founda- 
tion walls  give  way,  is  not  liable  in  dam- 
ages therefor.  Cincinnati  v.  Penny,  21 
Ohio  St.  499,  1871 ;  s.  c.  8  Am.  Rep.  73. 
In  a  later  decision  in  this  state,  it  is 
lield  that  the  owner  of  a  lot  abutting  on 
an  improved  street  of  a  city  or  village,  in 
erecting  buildings  thereon  assumes  the 
risk  of  all  damage  which  may  result  from 
the  subsequent  grading  and  improvement 
of  the  street  by  the  municipal  authorities, 


if  made  within  the  reasonable  exercise  of 
their  power.  Tiie  liability  of  a  munici- 
pality for  injury  to  buildings  on  abutting 
lots  exists  only  where  such  buildings 
were  erected  with  reference  to  a  grade 
actually  established,  either  by  ordinance 
or  such  improvement  of  the  street  as 
fairly  indicated  tiiat  the  grade  was  per- 
manently fixed,  and  the  damage  resulted 
from  a  change  of  such  grade,  or,  when 
the  buildings,  if  erected  before  a  grade 
was  so  established,  were  injured  by  the 
subsequent  establishment  of  an  unreason- 
able grade.  Whether  a  grade  be  un- 
reasonable or  not  must  be  determined  by 
the  circumstances  existing  at  the  time  the 
grade  was  established,  and  not  by  the 
circumstances  existing  at  the  time  the 
abutting  lots  may  have  been  improved. 
This  principle  of  municipal  liability  ap- 
plies where  a  lot  is  improved  in  anticipa- 
tion of  a  reasonable  future  grade  which 
is  afterward  established,  and  damage  re- 
sults from  a  subsequent  change  in  the 
grade.  Akron  v.  Chamberlain  Co.,  34 
Ohio  St.  328.  But  can  the  courts  adjudge 
a  grade  to  be  unreasonable,  wliich  the 
city  council  has  decided  to  be  reasonable  ? 
We  should  say  not.  As  to  amount  of 
damages  for  appropriation  of  an  ease- 
ment for  lateral  support  of  street,  see 
Dodson  r.  Cincinnati,  34  Ohio  St.  276. 

The  learned  opinion  of  Smith,  J.,  in 
Eaton  V.  The  Railroad  Company,  51  N.  H. 
504,  529,  1872,  reviews  and  criticises  and 
classifies  "  the  iiighway  grade  cases  "and 
distinguishes  them  from  each  other  and 
from  the  case  before  the  court  (see  note 
to  sec.  991,  infra),  and  propounds  the 
basis  on  which  the  liability  or  non-liabili- 
ty in  such  cases  should  be  made  to  de- 
pend. It  may  be  usefully  consulted. 
The  learned  judge  seems  inclined  to  favor 
views  more  liberal  than  those  taken  in 
many  of  the  cases  he  refers  to  ;  but  see  in 
support  of  his  opinion,  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166. 

]\Iunicipal  power  to  enlarge  liabiliti/  hi/  ordi- 
nance in  respect  to  damages  caused  by 
change  of  grade,  see  Goodall  v.  Mil- 
waukee, 5  Wis.  32,  1856,  but  qucere.  Ap- 
proved by  Paine,  J.,  Weeks  v.  Milwaukee, 
10  //;.  242,  270.  See  Poarce  ;;.  Milwaukee, 
18  Wis.  32;  Goodrich  v.  Milwaukee,  24 
Wis.  422,      Damages    under    a    special 
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protect  it}  The  abutting  owner  has  as  against  a  city  no  right  to 
the  lateral  su[)port  of  the  soil  of  tJie  street,  and  can  acquire  none 
from  prescription  or  lapse  of  time.^ 


charter,  lielJ  to  be  recoverable  for  injury 
to  an  unj/H/<)oi;e(//o/ causedby  a  cliangeof 
grade.  Frencli  v.  Milwaukee,  0  Nortli- 
west.  Rep.  (Wis.)  2U  ;  CInireli  v.  Mil- 
waukee, 31  Wis.  ^12;  Stowell  v.  Milwau- 
kee, 31  Wis.  523.  Remedy  for  injury  dune 
by  regradinj?  field  to  be  by  aijpeai,  not  by 
original  action.  Owens  v.  Mdwaukee,  47 
Wis.  4G1.    Ante,  sees.  'J7,  307,  317,  G8o. 

I  Taylor  i-.  St.  Louis,  14  Mo.  20,  1851 ; 
St.  Louis  V.  Gurno,  12  Mo.  414,  1810; 
Pontiac  v.  Carter,  32  Mich.  U)4 ;  Rome  v. 
Omberg,  28  Ga.  46,  1850.  In  thus  hold- 
ing, Lunijikin,  J.,  wlio  delivers  tiie  opinion 
of  the  court,  remarks :  "  I  confess,  my 
convictions  are  not  so  clear  as  I  could 
wish  thera  to  be."  Tlie  same  doctrine 
was,  however,  substantially  adhered  to  in 
Roll  V.  Augusta,  34  Ga.  32(3. 

■^  Qiiincy  v.  Jones,  7G  111.  2.31,  1875; 
8.  c.  20  Am.  Rep.  243;  s.  p.  Mitchell  v. 
Rome,  40  Ga.  10,  1873  ;  s.  c.  15  Am.  Rep. 
600;  Transportation  Co.  r.  Chicago,  00 
U.  S.  035,  1878.  In  Transportation  Co.  v. 
Cliicago,  00  U.  S.  G35,  1878,  tiie  court 
say  :  "  There  was  evidence  at  the  trial 
that  during  the  progress  of  the  ne- 
cessary excavation  of  La  Salle  Street 
a  portion  of  the  walls  of  tlie  plaintiff's 
buildings  on  the  lot  cracked  and  sunk. 
This  was  caused  by  the  caving  in  of 
the  excavation  in  the  street,  .the  timbers 
used  for  bracing  the  sides  having  given 
way.  In  reference  to  this  testimony 
tlie  court  instructed  the  jury  tiiat  if  they 
were  satisfied  from  tiie  evidence  that  the 
sinking  of  tiie  wall,  or  rather  the  crack- 
ing of  tlie  wall,  was  due  to  the  weight  of 
tiie  wall  upon  the  selvage  or  portion  of 
tiie  earth  wliicli  was  left,  and  not  to  tlie 
removal  of  tlie  material  wliich  was  taken 
out  of  tlie  street,  tliat  is,  from  the  pit,  the 
defendants  were  not  liable.  If  they  were 
satisfied  that  if  tiie  wall  had  not  stood 
upon  the  plaintiff's  lot  whore  it  did,  there 
would  have  been  no  cliange  in  the  level 
of  the  ground  there,  but  that  tlie  cliange 
in  the  level  which  caused  tlie  deflection 
of  the  wall  was  duo  to  the  weight  of  the 
wall  resting  upon  the  e.artli  after  the  ex- 
cavation was  made,  then  the  defendant 
was  not  liable  for  that.     We  think  this 


instruction  was  entirely  right.  The  gen- 
eral rule  may  be  admitted  that  every 
land-owner  has  a  riglit  to  have  liis  land 
preserved  unbroken,  and  that  an  adjoin- 
ing owner  excavating  on  liis  own  land  is 
subject  to  tliis  restriction,  —  lliat  lie  must 
not  remove  tiie  eartii  so  near  to  tiie  land  of 
his  neiglibor  tiiat  Ids  neighbor's  soil  will 
crumble  away  under  its  own  weight  and  fall 
upon  his  land.  But  ihi.i  riylit  oj'latentl  sujijiort 
extends  only  to  the  soil  in  Its  natural  condition. 
It  does  not  protect  whatever  is  placed 
upon  the  soil  increasing  the  downward 
and  lateral  jiressure.  If  it  did  it  would 
put  it  in  tiie  power  of  a  lot-owner,  by 
erecting  heavy  buildings  on  his  lot,  to 
greatly  abridge  the  riglit  of  his  neighbor 
to  use  his  lot.  It  would  make  the  rights 
of  the  prior  occupant  greatly  superior  to 
those  of  the  latter.     Wyatt  v.  Harrison, 

3  Barn.  &  Adol.  871 ;  Lasala  v.  Ilolbrook, 

4  Paige,  lUO ;  Washburn  on  Easements, 
ch.  iv.  sec.  1 " ;  infra,  sec.  005. 

In  Mears  v.  Wilmington,  9  Ire.  (N. 
C.)  73,  the  general  rule  stated  in  tlie  text 
is  recognized,  but  it  seems  to  have  been 
held  that  it  was  tlie  duty  of  the  author- 
ities "  to  have  erected  a  substantial  wall 
as  the  excavation  proceeded,  and  thus 
preventing  the  caving  in  of  the  plaintifTs 
lot."  And  the  substance  of  tlie  reasoning 
of  the  able  judge  {Pearson,  J.)  who  de- 
livered tlie  opinion  is,  that  it  is  implied 
that  the  corporation  will  do  tlie  work 
properly,  and  if  in  such  a  case  they  failed 
to  take  measures  to  protect  tlie  plain- 
tiff's lot  (which  was  improved),  they 
failed  to  do  tlie  work  properly,  and  are 
liable  to  an  action  ;  but  it  seems  difficult, 
judicially,  to  sustain  this  intermediate 
ground,  however  just  in  its  results. 

Implied  corporate  liability  recognized 
for  ivorkiwj  beyond  or  below  established 
(jrade,  or  without  any  estaUished  grade.  Cole 
V.  Muscatine,  14  Iowa,  206, 200.  But  this 
was  not  the  main  question  in  the  case. 
Liability  asserted  where  the  city  cut 
down  deeper  than  the  legally  established 
grade.  Thompson  v.  Booueville,  61  Mo. 
282,  1876. 

Under  the  legislation  of  Iowa,  when  a 
city  desires  to  change   the  grade  of  a 
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§  992.  (784)  Provision  in  a  city  charter,  or  other  statute,  au- 
thorizing the  opening  and  improving  of  streets  or  the  construc- 
tion of  works  of  a  public  nature  therein,  within  the  scope  of  the 
legitimate  uses  of  streets  and  highwa^^s,  are  not  unconstitutional, 
unless  there  be  special  provision  to  that  effect,  because  the}'  omit 
to  jDrovide  compensation  for  those  who,  although  their  property 
be  not  taken^  suffer  indirect  or  consequential  damages.  Although 
the  adjoining  property  may  be  consequentially  injured,  still  it  is 
not,  in  a  constitutional  sense,  takeii  for  public  use.^     If,  in  such 


street,  and  the  property  of  any  one  who 
has  built  in  accordance  with  the  grade  is 
damaged  by  such  change,  there  must  be 
an  appraisal  of  damage  before  the  work 
is  commenced :  if  this  is  not  done,  an 
action  for  damage  will  lie  against  the 
city.  The  city  is  guilty  of  an  unlawful 
act,  because  the  granted  power  is  not 
exercised  in  a  lawful  manner.  Noyes 
I'.  Mason  City,  5  Northwest.  R.  595 ; 
Hempstead  v.  Des  Moines,  3  Northwest. 
Rep.  123 ;  Dore  v.  Milwaukee,  42  Wis.  18. 
On  the  general  subject,  see  Crossett  v. 
Janesville,  28  Wis.  420,  1871;  Chambers 
V.  Satterlee,  40  Cal.  497,  1871;  Delphi  v. 
Evans,  3G  Ind.  90,  1871. 

Courts  will  not  inquire  ivhether  the  grade 
adopted  be  the  best  one,  or  whether  one 
causing  less_  damage  would  not  equally 
have  answered  the  purpose  intended. 
Roberts  v.  Chicago,  26  111.  249,  1861; 
Snyder  v.  Rockport,  6  Ind.  237,  1855; 
Reynolds  v.  Shreveport,  13  La.  An.  426, 
1856.  And  the  reason  is,  that  the  deter- 
mination of  such  questions  has  been 
committed  by  the  legislature  to  the  gov- 
erning body  of  the  corporation,  and  not 
to  the  judicial  tribunals. 

As  to  wantonness,  oppression,  or  malice  in 
exercising  the  power.  Rounds  v.  Mumford, 
2  R.  L"154,  1852;  Reynolds  v.  Shreve- 
port, supra  ;  Rudolphe  v.  New  Orleans,  11 
La.  An.  242 ;  Roberts  v.  Chicago,  26  111. 
249,  18G1 ;  Mayor  v.  Randolph,  4  Watts 
&  Serg.  (Pa.)  514,  1842;  supra,  sec.  988, 
note;  Henderson  v.  Railway  Company 
(Court  of  E.vchequer),  25  L.  T.  (N.  S.) 
881,  1871  ;  infra,  sec.  995  and  note,  in 
which  an  extract  is  given  from  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States,  delivered  by  Strong,  J.,  in  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  635, 
1878. 


1  Callender  v.  Marsh,  1  Pick.  (Mass.) 
418,  430,  1823  ;  Thurston  v.  Hancock,  12 
Mass.  220.  Note  doubts  in  the  dissenting 
opinion  of  Mr.  Justice  Story,  in  Charles 
River  Bridge  v.  Warren  Bridge,  11  Peters, 
638,  and  note  by  Ch.  Kent.  2  Kent  Com. 
340,  note  6th  ed.  But  the  doctrine  in 
tlie  text  was  asserted  by  the  Court  of 
Appeals,  upon  great  consideration,  in 
Radcliff's  Executors  v.  Mayor,  etc.  of 
Brooklyn,  4  N.  Y.  (4Comst.)  195,  205, 
1850,  s.  p.  What  constitutes  a  taking. 
Ante,  sec.  587;  Cooley  Const.  Lim.  541. 
Legitimate  use  of  streets,  see  chapter  on 
Streets,  ante,  sec.  680  et  seq. 

Talcing  of  private  property.  For  a  val- 
uable discussion  of  what  constitutes  a  "  tak- 
ing "  of  private  property,  the  reader  is 
referred  to  the  case  of  Eaton  v.  The 
Railroad  Co.,  51  N.  H.  504,  1872 ;  s  c. 
12  Am.  Rep.  147.  The  opinion  of  Smith, 
J.,  in  this  case  cites  most  of  the  leading 
adjudications,  and  attempts  to  classify 
them  ;  and  the  learned  judge  evidently 
favors  a  less  rigid  view  than  is  maintained 
in  many  of  the  cases.  The  precise  point 
lield  by  the  court  was  that  the  legislature 
has  no  power  to  authorize  a  railroad  cor- 
poration to  divert  the  waters  of  a  river, 
by  cutting  through,  in  the  course  of  mak- 
ing their  road-bed,  a  natural  ridge,  there- 
by causing  the  waters,  "  sometimes  in 
floods  and  freshets "  to  flow  upon  the 
plaintiff's  land,  carrying  thereon  sand  and 
gravel,  without  making  provision  for  his 
compensation.  And  the  ground  of  the 
decision  is  that  such  an  injury  is  a  taking 
of  the  property  within  the  meaning  of 
the  constitution.  51  N.  H.  504.  And 
the  same  view  has  deliberately  received 
the  high  sanction  of  the  Supreme  Court 
of  the  United  States,  which,  after  recog- 
nizing the  conflict  in  the  decisions  of  the 
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cases,  the  statute  provides  a  specific  remedy^  or  a  remedy  other 
than  an  ordinary  civil  action,  that  remedy  alone  can  be  pursued.^ 

§  993.  Where  a  municipal  ch.arter  provided  that  whenever  the 
common  council  should  change  the  grade  of  a  street,  "  tlwij  shoidd 
make  compensation  to  the  owners  of  property  for  actual  damages 
thereby  caused,'^  and  provide  for  such  payment  by  an  assessment 
upon  all  real  estate  benefited,  and  an  action  was  brought  against 
the  city  by  an  individual  injured  by  a  change  in  the  grade  of  a 
street,  alleging  as  a  breach  of  duty  that  the  city  would  not  pay, 
or  provide  for  the  payment  of  the  damages,  it  was  held  that  he 
could  not  recover,  because  the  effect  of  a  recovery  would  be  to 


state  courts,  held  tliat  "  where  the  real 
estate  is  actually  invaded  by  superin- 
duced additions  of  water,  cartli,  sand,  or 
otlier  materials,  or  by  liaving  any  artifi- 
cial structure  placed  on  it,  so  as  eflectual- 
\y  to  destroy  or  impair  its  usefulness,  it  is 
a  takiiK],  witliin  the  meaninu:  of  tlie  con- 
stitution." "  This  proposition,  "  says  Mr. 
Justice  Miller,  who  delivered  the  opinion 
of  tlie  court,  "is  not  in  conflict  with  the 
weight  of  judicial  authority  in  this  coun- 
try, and  certainly  not  with  sound  prin- 
ciple." Punipelly  v.  Green  Bay  CS.,  13 
Wall.  168,  181,  1871.  Approved.  Ashley 
V.  Port  Huron,  35  Mich.  29G,  1877;  s.  c. 
24  Am.  Rep.  552;  Cumberland  v.  Willi- 
son,  50  Md.  138 ;  Arimond  v.  Green  Bay 
etc.  Co.,  31  Wis.  316;  Howe  v.  Ports- 
mouth, 56  N.  II.  291 ;  s.  c.  22  Am.  Rep. 
464;  Thurston  v.  St.  Joseph,  51  Mo.  510; 
s.  c.  11  Am.  Rep.  463;  post,  sees.  1046, 
1047  ;  Elgin  v.  Eaton,  83  111.  535,  1876 ; 
s.  c.  25  Am.  Rep.  412 ;  infra,  sees.  992, 
995,  note. 

Party  owning  a  house  in  which  he 
carries  on  an  inn  is  not  entitled  to  be  com- 
pensated for  the  indirect  injuri/  to  his 
trade  resulting  from  tlie  diversion  of  traf- 
fic caused  by  an  unauthorized  act  of 
lowering  the  roadway,  but  only  for  direct 
structural  injury  occasioned  by  the  un- 
authorized interference  with  liis  cellar. 
Bigg  V.  Londcm,  L.  R.  15  Eq.  376;  but 
see  Ricket  v.  Metropolitan  Railway  Co., 
L.  R.  2  II.  L.  175;  Duke  of  Buccleuch  i;. 
Metropolitan  Board  of  Works,  L.  R.  5  II. 
L.  C.  418;  Beckett  v.  Midland  Railway 
Co.,  L.  R.  3  C.  P.  82 ;  McCarthy  i;.  Met- 
ropolitan Board  of  Works,  L.  R.  7  C.  P. 


508 ;  8.  c.  L.  R.  8  C.  P.  191.  See  further 
on  this  subject  chapter  on  Streets,  ante. 
Construction  of  constitutional  provision 
in  Illinois,  that  "  private  property  .shall 
not  be  taken  or  dannujed,  for  public  use, 
without  compensation."  Supra,  sec.  990, 
note  ;  infra,  sec.  995,  note,  and  observa- 
tions of  Mr.  Justice  Strong ;  ante,  sec.  988. 

1  Hovey  v.  Mayo,  43  Me.  322,  1857; 
Ernst  V.  Kunkle,  5  Ohio  St.  520,  1856; 
Andover  v.  Gould,  G  Mass.  40 ;  Boston  v. 
Siiaw,  1  Met.  (Mass.)  130;  Cole  v.  Mus- 
catine, 14  Iowa,  296,  1862 ;  Dorman 
V.  Jacksonville,  13  Ela.  50,  538,  1871 ; 
supra,  sec.  958. 

Construction  of  special  statutes.  Cole  v.  Mus- 
catine (remedy  in  Commissioners'  Court), 
14  Iowa,  296,  1862;  Dalzell  v.  Daven- 
port (mode  of  estimating  and  proof  of 
damages),  12  Iowa,  437 ;  Crossctt  i'.  Janes- 
ville  (requiring  recommendation  of  prop- 
erty owners),  28  Wis.  434,  1871  ;  Free- 
land  V.  Muscatine,  9  Iowa,  4G1.  Since 
the  decision  in  Callcnder  v.  Marsh,  supra, 
the  law  as  there  held  has  been  changed, 
and  a  specific  remedy  provided  for  such 
an  injury.  Fernald  v.  Boston,  12  Cush. 
(Mass.)  574.  This  remedy  excludes  a  civil 
action  for  all  damages  necessarili/  occa- 
sioned. Flagg  i;.  Worcester,  13  Gray 
(Mass.),  601,  1859;  Il>.  193;  6  Gray 
(Mass.),  544;  Benjamin  v.  Wheeler,  8 
Gray  (Mass.),  409,  413.  Statute  giving 
damage  caused  by  cliange  of  grade  held 
to  extend  to  propirtif  outside  of  the  city 
limits,  as  well  as  to  tliat  within  the  city. 
Columbus  V.  Woolen  Mills  Co.,  33  Ind. 
435,  1870. 
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throw  the  burden  upon  the  whole  city,  when  the  law  imposed  it 
on  those  locally  benefited.  The  court  regarded  the  case  as  one 
where  the  law  provided  a  special  mode  of  obtaining  payment 
from  a  particular  fund,  and  that  the  plaintiff's  remedy  was  not 
by  a  suit  for  damages,  but  b}^  mandamus  to  compel  the  council 
to  make  the  assessment  and  collection  ;  and  the  judgment  of  the 
court  was,  we  think,  correct.-^ 

§  994.  When,  however,  the  charter  provides  that  the  estab- 
lished grade  of  a  street  "  shall  not  be  changed  until  the  damages 
have  been  assessed  and  tendered  to  the  property-owners  before  any 
such  change  shall  be  made,"  this  is  imperative,  and  the  city  may 
be  enjoined  by  the  abutter  from  entering  on  the  work  of  changing 
the  surface  of  the  street,  in  conformity  with  the  altered  grade, 
until  his  damages  have  been  first  ascertained  and  tendered.^ 

§  995.  The  principles  stated  in  the  preceding  sections  have  been 
authoritatively  vindicated  and  applied  in  a  recent  judgment  of 
the  Supreme  Court  of  the  United  States,  in  which  it  was  sought 
by  the  owner  of  property  bounded  on  one  side  by  the  Chicago 
River  and  on  another  by  a  street,  to  recover  of  the  city  damages 
for  special  injuries  to  such  property,  sustained  in  consequence  of 
the  action  of  the  city  authorities  in  constructing  under  express 
legislative  autliority,  a  tunnel  or  passageway  within  the  limits  of 
the  street,  under  the  river  where  it  intersected  the  street.  The 
complaint  of  the  lot-owner  was  that,  by  reason  of  the  operations 
of  the  city,  he  was  deprived  of  access  to  his  premises  both  on  the 
side  of  the  river,  caused  by  a  coffer-dam  (which  Avas,  however, 
necessary  to  enable  the  city  to  construct  the  tunnel),  and  by  ob- 
structions in  the  street,  resulting  from  the  work.  Neither  the 
coffer-dam  nor  the  obstructions  in  the  street  were  continued 
longer  than  was  necessary.  A  recovery  was  sought  on  the  ground 
that  the  erection  of  the  coffer-dam  and  the  necessary  excavations 
in  the  street  constituted  a  public  nuisance,  causing  special  dam- 
ages beyond   those   suffered   by  the  public  at  large.     But  the 

1  Reock  V.  Newark,  33  N.  J.  Law,  129,  2  Hurford  v.  Omalia,  4  Neb.  336,  1876. 

1868.     Nor  would  a  suit  for  damaf^es  lie  Grade  must  be  proved  by  tlie  record  and 

for  the  omission  of  the  common  council  files;  if  these  are  lost,  then  by  secondary 

to  make,   or  cause  the  assessment  to  be  evidence  ;  but  it  cannot  be  established  by 

made,   the   remedy  being  by  mandamus,  admissions  of  municipal  officers  that  such 

Ih.;   ante,  sees.  482,  831,  note  ;  supra,  seo.  a  grade  had  been  made.     Nebraska  City 

980,  note.  v.  Lampkin,  G  Neb.  27,  1877. 
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Supreme  Court,  on  the  principle  that  a  nuisance  cannot  be  pred- 
icated of  that  which  the  hiw  autliorizes,  and  that  the  city  was  the 
agent  of  the  state  in  performing  a  public  duty  imposed  upon  it 
by  statute,  held  that  there  was  no  implied  or  common-law  liabil- 
ity, even  for  such  special  damages,  since  it  did  not  appear  that 
the  power  granted  to  the  city  had  Ijcen  exceeded,  or  that  the 
owner's  lot  had  been  trespassed  on,  or  that  any  wanton  or  neg- 
ligent injury  had  Ijeen  inflicted.  Under  such  circumstances,  it  is 
settled  on  the  soundest  of  ler/al  reasons,  that  there  is  no  right  to 
compensation  for  consequential  injuries  caused  by  authorized  erec- 
tions or  public  works,  unless  such  right  is  given  by  constitutional 
provision  or  legislative  enactment.  And  it  was  furthermore  held 
to  be  immaterial  whether  the  fee  of  the  street  was  in  the  state,  or 
in  the  city,  or  in  the  abutter.^ 


^  Transportation  Co.  v.  Cliicago,  90  U. 
S.  G35,  1878.  In  giving  tliu  judgment  of 
tlie  court  in  this  ease,  Mr.  Justice  Strong 
observed :  "  It  is  undeniable  tbat  in 
mukimj  the  improvement  of  vvliicii  the  plain- 
tiffs complain  the  city  was  the  arjeiit  of  the 
state,  and  pcrforminfi  a  public  ditlij  imposed 
upon  it  by  the  let/is/atiire ;  and  that  persons 
appointed  or  autlioriziMl  by  law  to  make 
or  imjjrove  a  highway  are  not  answerable 
for  consequential  daninges,  if  they  act 
witliin  their  jurisdiction  and  with  care  and 
skill,  is  a  doctrine  almost  universally  ac- 
cepted, alike  in  England  and  in  this  coun- 
try. It  was  asserted  unqualifiedly  in 
British  Plate-glass  Manufacturers  v.  Mer- 
edith, 4  Durn.  &  East,  794;  in  Sutton  v. 
Clark,  6  Taunton,  29,  and  in  Boulton  v. 
Crowther,  2  Barn.  &  Cres.  703.  It  was 
asserted  in  Green  v.  The  Borough  of 
Heading,  9  Watts  (I'a.),  384  ;  O'Connor  v. 
Pittsburgh,  18  Pa.  St.  187  ;  in  Callender  v. 
Marsh,  1  Pick.  ( Mass.)  417,  as  well  as  by  the 
courts  of  numerous  other  states.  [.l»/p,  sec. 
990  and  note.)  It  was  asserted  in  Smith  v. 
The  Corporation  of  Washington,  20  IIow. 
U.  S.  135,  in  this  court,  and  it  has  been 
iield  by  the  Supreme  Court  of  Tllinots. 
The  decisions  in  Ohio,  so  far  as  we  know, 
are  the  solitary  e.xceptions.  The  doctrine, 
however  it  may  at  times  appear  to  be  at 
variance  with  natural  justice,  rests  upon 
the  soundest  legal  reason.  The  stale  holds 
its  hiijlacays  in  trust  for  the  public.  Im- 
provements made  by  its  direction  or  by  its 
authority  are  its  acts,  and  the  ultimate  responsi- 


bility of  course  should  rest  upon  it.  But  it  is 
the  prerogative  of  the  state  to  be  exempt  from 
coercion  by  suit,  except  by  its  own  consent. 
This  prerogative  would  amount  to  nothing  if 
it  did  not  protect  the  agents  for  improving 
highways  which  the  state  is  compelled  to  em- 
ploy. The  remedy,thprefore,  for  a  consequen- 
tial injury  resulting  from  the  state's  action 
through  its  agents,  if  there  be  any,  must  l)e  that, 
and  that  only,  which  the  legislature  shall  give. 
It  does  not  exist  at  common  law.  The 
decisions  to  which  we  have  referred  were 
made  in  view  of  Magna  Charta,  and  the 
restriction  to  be  found  in  the  constitution 
of  ever)'  state  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation  being  made.  But  acts  done 
in  the  proper  e.xercise  of  governmental 
powers,  and  not  directly  encroaching  up- 
on private  property,  though  their  conse- 
quences may  impair  its  use. are  universally 
held  not  to  be  "  a  tahinr/  "  within  the  mean- 
ing of  the  constitutional  provision.  They 
do  not  entitle  the  owner  of  such  property 
to  compensation  from  the  state  or  its 
agents,  or  give  him  anj'  right  of  action. 
This  is  supported  by  an  immense  weight 
of  authority.  Cooley  on  Constitutional 
Limitations,  542  and  notes.  The  ex- 
tremest  qualification  of  the  doctrine  is  to 
be  found,  perhaps,  in  Pumpelly  v.  The 
Green  Bay  Company,  l-l  Wall.  180,  and 
in  Eaton  r.  Boston,  51  N.  II.  504  ;  supra, 
sec.  991,  note.  In  those  cases  it  was  held 
that  permanent  flooding  of  private  prop- 
erty may  be  regarded  as  a  "  taking."    In 
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§  996.  (785)  Liahility  for  Defective  Streets  and  Sideivalks.  We 
come  now  to  consider  the  civil  liability  of  municipal  corporations 
for  injuries  to  private  persons  caused  hy  defective  and  unsafe  streets 
and  sidewalks.  And  here  it  is  important  to  attend  to  the  differ- 
ent grades  of  corporations,  and  to  keep  in  mind  the  distinction 
between  municipal  corporations  pro'per  and  quasi  corporations^ 
such  as  counties  and  townships,  including  therein,  for  this  pur- 
pose, the  toivns  of  New  England.  With  respect  to  corporations  of 
the  character  last  mentioned,  it  is  almost  universally  considered 
that  they  are  not  liable  to  a  civil  action  for  damages  occasioned 


those  cases  there  was  a  physical  invasion 
of  the  real  estate  of  the  private  owner, 
and  a  practical  ouster  of  his  possession. 
But  in  tlie  present  case  there  was  no  such 
invasion.  No  entry  was  made  upon  the 
plaintiflTs  lot.  All  that  was  done  was  to 
render  for  a  time  its  use  more  incon- 
venient. The  present  constitution  of 
Illinois  took  effect  after  the  work  of  con- 
structing the  tunnel  had  been  substan- 
tially completed.  It  ordains  that  private 
property  shall  not  be  "  taken  or  damarjed" 
for  public  use  without  just  compensation. 
This  is  an  extension  of  the  common  pro- 
vision for  the  protection  of  private  prop- 
erty. [Ante,  sec.  990,  note.]  But  it  has  no 
application  to  this  case,  as  was  recently 
decided  by  the  Supreme  Court  of  the  state 
in  the  case  of  Chicago  v.  Rumsey,  10 
Chicago  Legal  News,  3.3.3.  That  case  also 
decides  that  the  city  is  not  liable  for  con- 
sequential damages  resulting  from  an  im- 
provement made  in  the  street,  the  fee  of 
which  is  in  the  city,  provided  the  im- 
provement had  the  sanction  of  the  legis- 
lature. It  also  decides  that  La  Salle 
Street  is  such  a  street,  and  declares  that  a 
recovery  of  such  damages  by  an  adjacent 
lot-holder  has  been  denied  by  the  settled 
law  of  the  state  up  to  the  adoption  of  the 
present  constitution.  See  Elgin  v.  Eaton, 
83  111.  535,  1870  ;  s.  c.  25  Am.  Rep.  412 ; 
Pekin  n.  Brcrcton,  07  111.  477;  Shawnee- 
town  V.  Mason,  82  111.  337  ;  People  v. 
McRoberts,  02  111.  38 ;  Railroad  Company 
V.  Francis,  70  III.  238 ;  Putnam  v.  Douglas 
County,  0  Oregon,  318;  Ilornstein  y.  Rail- 
road Co.,  51  Pa.  St.  87.  [Ante,  sec.  990 
and  notes.]  We  have  examined  the  deci- 
sions of  the  courts  of  Illinois,  and  others  to 
which  we  have  been  referred  by  the  plain- 
tiffs in  error,  but  in  none  of  them  was  it 


decided  that  a  riparian  owner  on  a  nav- 
igable stream,  or  that  an  adjoiner  on  a 
public  highway,  can  maintain  a  suit  at 
common  law  against  public  agents  to  re- 
cover consequential  damages  resulting 
from  obstructing  a  stream  or  highway  in 
pursuance  of  legislative  authority,  unless 
that  authority  has  been  transcended,  or 
unless  there  was  a  wanton  injury  inflicted, 
or  carelessness,  negligence,  or  want  of 
skill  in  causing  the  obstruction.  Very 
many  of  the  decisions  relied  upon  were 
cases  in  which  it  appeared  that  the  acts 
complained  of  as  having  wrought  injuri- 
ous consequences  were  done  by  private 
individuals,  for  iheir  own  benefit  and  without 
sufficient  letjislative  authority.  The  dis- 
tinction between  cases  of  that  kind  and 
such  as  the  present  is  very  obvious.  It 
was  well  stated  by  Gibhs,  C.  J.,  in  Sutton 
r.  Clarke,  supra,  which,  as  we  have  seen, 
was  decided  on  the  ground  that  the  de- 
fendant was  acting  under  the  authority  of 
an  act  of  Parliament,  deriving  no  advan- 
tage to  himself  personally,  and  acting  to 
tlie  best  of  his  skill  and  within  the  scope 
of  his  authority,  and  so  was  not  liable  for 
consequential  damages.  "  This  case," 
said  the  chief  justice,  "  is  totally  unlike 
that  of  the  individual,  who  for  his  own 
benefit  makes  an  improvement  on  his  own 
land  according  to  his  best  skill  and  dili- 
gence, not  foreseeing  it  will  produce  in- 
jury to  his  neighbor;  if  he  thereby, 
though  unwittingly,  injure  his  neighbor 
he  is  liable.  The  resemblance  fails  in 
this  most  important  point, —  that  his  act  is 
not  done  for  a  public  purpose,  but  for 
private  emolument.  Here  the  defendant 
is  not  a  volunteer :  he  executes  a  duty 
imposed  upon  him  by  the  legislature, 
wliich  he  is  bound  to  execute." 
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by  defective  roads  and   bridges  under  tbeir  control   as   public 
agencies,  unless  so  declared  by  statute. 

§  997.  In  the  United  States,  there  is  no  common-laiu  obligation 
resting  upon  quasi  corporations  such  as  counties,  townships,  and 
New  England  towns,  to  repair  highways,  streets,  or  bridges 
within  their  limits,  and  they  are  not  obliged  to  do  so  unless  by 
force  of  statute.  Even  when  the  legislature  enjoins  upon  cor- 
porations of  this  character  the  duty  to  make  and  repair  roads, 
streets,  and  bridges,  and  confers  the  power  to  levy  taxes  therefor, 
the  general  tenor  of  the  decisions  is  to  treat  this  as  a  jiuhlie,  and 
not  a  corporate,  duty,  and  to  regard  such  corporations,  in  this 
respect,  as  public  or  state  agencies,  and  not  liable  to  be  sued 
civill}"  for  damages  caused  by  the  neglect  to  perform  this  duty, 
unless  the  action  be  expressly  given  by  statute.^ 


1  Ante,  sees.  961-9G7  and  cases  cited ; 
ante,  aec.  25;  Sutton  v.  Board,  41  Miss. 
230,  18G6  ;  Larkin  v.  Saginaw  County,  11 
Midi.  88  ;  Cooley  v.  Freeholders,  3  Dutch. 
(N.J.)  415,  18o'J,  approving  Freehohlers 
r.  Strader,  3  Harr.  (N.  J.)  108,  1840; 
Pray  v.  Jersey  City,  32  N.  J.  Law,  394 ; 
Huffman  v.  San  Joaquin  County,  21  Cal. 
426 ;  Hodges  v.  Madison  County,  1  Gilm. 
(6  111.)  5G7;  Detroit  v.  Blakeby,  21  Mich. 
84,  per  Campbell,  C.  J. ;  Soper  v.  Henry 
County,  26  Iowa,  2G4,  1868;  Askew  v. 
Hale  County,  54  Ala.  639.  See  also  Bar- 
bour County  V.  Horn,  48  Ala.  550,  1872; 
Covington  County  v.  Kinney,  45  Ala.  170, 
1871 ;  Sims  i-.  Butler  County,  40  Ala.  110, 
1873  ;  Eikenbury  v.  Bazaar,  21  Kan.  649  ; 
Hamilton  County  v.  Mighels,  7  Ohio  St. 
100;  McCutcheon  v.  Homer,  11  C.  L.  J.  10 ; 
Atchison  v.  Jansen,  21  Kan.  560 ;  and  see 
cases  cited  in  that  state  in  which  counties 
are  held  responsible  for  safe  condition  of 
public  bridges.  Granger  v.  Pulaski 
County,  20  Ark.  37,  1870.  The  subject 
is  learnedly  examined  in  Hill  v.  Boston, 
122  Mass.  344,  1877 ;  8.  c.  23  Am.  Rep. 
332,  where  the  cases  are  fully  collected 
and  reviewed  by  Gray,  C.  J. ;  People  v. 
Auditors,  74  N.  Y.  310;  Carpenter  v.  Co- 
hoes,  21  Alb.  Law  J.  374 ;  People  v.  Audi- 
tors, 75  N.  Y.  317. 

Commissioners  of  liighways  in  New 
York  are  liable  individually  for  an  injury 
resulting  from  their  neglect  to  repair  a 


highway,  if  they  have  funds  in  their 
hands  for  that  purpose ;  but  they  cannot 
bind  the  town  for  their  misconduct  or 
neglect.    People  v.  Auditors,  75  N.  Y.  310. 

The  distinctions  adverted  to  in  the  text 
are  well  illustrated  by  the  decisions  in  the 
state  of  Illinois.  In  Hedges  v.  Madison 
County,  1  Gilm.  (6  111.)  56,  it  was  held 
that  counties  were  not  liable  to  a  private  ac- 
tion for  defective  higliways.  Subse- 
quently it  was  held  to  be  otherwise  as  re- 
spects chartered  cities  or  ordinary  municipal 
corporations.  Browning  v.  Springfield, 
17  111.  143,  which  case  has  been  repeatedly 
followed  in  that  state.  Post,  sees.  1017- 
1023,  and  cases  cited.  In  Waltham  v. 
Kemper.  55  111.  346,  1870,  the  questions 
arose  whether  toivns  in  that  state  were 
under  such  a  liability,  and  the  court  re- 
garded them  as  standing  on  the  same 
footing  as  counties,  treating  them  as 
civil  divisions  of  counties  merely,  and  not 
liable  to  an  action  at  common  law  for  the 
neglect  of  officers.  A  statute  giving  the 
action  is  essential,  and  the  court  over- 
ruled the  contrary  holding  in  South  Otta- 
wa V.  Foster,  20  111.  290.  S.  P.  Russell  v. 
Steuben,  57  111.35;  Wliite  v.  Bond  Co., 
58  111.  207,1871  {defective  bridge);  s.  C. 
11  Am.  Rep.  05  ;  Mechanicsburg  r.  Mere- 
dith, 54  111.  84,  1870;  ante,  sec.  728;  post, 
sees.  1017-1023. 

Under  a  statute  which  provides  that 
"  an  action  may  be  maintained  againit  a 
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§  998.   The  general  doctrine  of  the  American  courts,  as  we  shall 
presently  see,  in  respect  of  municipal  corporations  proper,  has  been 


county,  either  upon  contract  or  for  an  in- 
jur;! to  t''^'  rights  of  the  plaintiff  arising 
from  some  act  or  omission  of  tlie  county," 
it  is  held  in  Oirgoii  that  the  county  is  lia- 
ble for  an  injury  caused  by  the  road  su- 
pervisor's neglect  to  repair  a  defective 
bridge,  the  county  having  the  power  to 
appoint  and  remove  such  supervisors. 
McCalla  v.  County,  3  Ore.  424,  1869. 

Where  a  caiud  company  is  by  its  charter 
required  "  to  build  and  keep  in  good  re- 
pair hrid(ies  "  tvhere  the.  canal  shoidd  cross  a 
road,  it  is  liable  to  a  traveller  for  the  in- 
jury caused  by  an  insufficient  bridge, 
though  there  be  no  wilful  or  actual  neg- 
ligence on  the  part  of  the  company. 
Canal  Co.  v.  Graham,  63  Pa.  St.  290, 
18G9.  For  what  defects  liable.  lb. ;  post, 
sec.  1037  and  note. 

It  is  not  necessarily  the  duty  of  a  mu- 
nicipal corporation  to  make  the  bridges 
within  its  corporate  limits  absolutely  secure, 
or  to  fully  protect  the  public  from  injury. 
It  is  the  duty  of  such  corporation  to  exer- 
cise ordinary  prudence  to  accomplish 
such  results.  Grayville  v.  Whitaker,  85 
111.  430,  1878. 

Where  the  power  of  a  city  over  a 
bridge  within  its  limits  is  exclusive,  a  cor- 
responding duty  to  keep  such  bridge  in 
such  repair  as  the  safety  and  convenience 
of  the  public  may  require,  necessarily  re- 
sults therefrom  ;  and  where  a  bridge  over 
a  canal  within  the  city's  limits  is  suffered 
to  decay,  and  the  city  fails  to  erect  an- 
other, the  city  will  be  liable  to  respond  in 
damages  to  the  representatives  of  one  who 
was  drowned  in  attempting  to  ford  such 
canal.  Lowery  r.  Delphi,  55  Ind.  250, 
1877.  A  citj'  belli  not  to  be  liable  for  de- 
fective canal-bridge  approaches  on  state 
lands.  Carpenter  v.  Cohoes,  21  Alb.  L. 
J.  374. 

Canada  statutes  and  decisions.  The 
municipal  act  of  Upper  Canada  contains 
tlie  following  very  carefully  framed  sec- 
tion :  "  Sec.  339.  Every  such  road,  street, 
bridge,  and  highway  shall  be  kept  in  re- 
pair by  the  corporation.  The  default  of 
the  corporation  so  to  keep  in  repair  shall 
be  a  misdemeanor,  punishable  by  fine  in 
the  discretion  of  the  court,  and  the  corpo- 
ration shall  be  further  civilly  responsible 


for  all  damages  sustained  by  any  person 
by  reason  of  such  default,  but  the  action 
must  be  brought  within  three  months 
after  the  damages  have  been  sustained ; 
and  this  section  shall  not  apply  to  any 
road,  street,  bridge,  or  highway  laid  out 
without  the  consent  of  the  corporation  by 
by-law,  until  established  and  assumed  by 
by-law."  Harr.  Rlunic.  Man.  (2d  ed.)  p. 
275.  The  following  notes  of  decisions 
under  the  statute  are  taken  from  the  vol- 
ume last  quoted. 

The  phrase  "  kept  in  repair  "  is  not  to 
be  construed  as  if  it  meant  "  construc- 
tion "  in  the  first  instance.  The  Queen 
V.  Board,  etc.,  8  L.  T.  N.  S.  383.  The 
words  "  keeping  in  repair  "  should  be  con- 
strued with  a  reasonable  attention  to  cir- 
cumstances. A  new  side  line  or  conces- 
sion line  opened  in  a  township  thinly 
scattered  could  scarcely  be  expected  to 
be  found  in  as  perfect  a  condition  as  an 
old  highway  in  a  well-settled  township. 
Per  Robinson,  C.  J.,  in  Colbeck  v.  The 
Corporation  of  Brantford,  21  Upper  Can. 
Q.  B.  276. 

It  is  no  defence  to  an  action  against  a 
municipal  corporation  for  negligence  in 
the  non-repair  of  a  road  that  they  ap- 
pointed a  proper  overseer  of  highways, 
and  gave  him  means  and  authority  to 
keep  the  road  in  good  order.  The  mu- 
nicipal corporation  is,  as  it  were,  itself 
the  overseer  of  the  highway,  and  on  this 
principle  bound  to  keep  it  in  repair.  It 
has  not  only  the  duty  thrown  expressly 
upon  it  of  keeping  highways  in  repair, 
but  has  all  necessary  powers  given  it  for 
enabling  it  to  perform  that  duty.  The 
corporation  must  at  its  peril  answer  for 
the  consequences  of  the  duty  not  being 
performed.  The  negligence  of  its  oflacers 
or  servants  is  no  answer.  Per  Robinson, 
C.  J.,  in  Colbeck  v.  The  Corporation  of 
Brantford,  21  Upper  Can.  Q.  B.  276.  In- 
dependently of  the  statute  it  would  ap- 
pear that  there  is  a  common-law  dut3' 
cast  on  municipal  corporations  to  repair 
and  keep  in  repair  the  roads  which  are 
within  their  jurisdiction,  and  for  which 
they  have  power  to  raise  the  requisite 
funds.  See  Wellington  v.  Wilson,  14  Up- 
per Can.  C.  P.  299  ;  s.  c.  16  Upper  Can.  C. 
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to  hold  them  civilly  liable^  for  injuries  from  defective  streets,  al- 
though the  ground  for  the  distinction  —  which  gives  an  action  if  the 
injury  hapi)ens  within  the  limits  of  a  municipality  liaving  control 
of  the  streets  therein,  and  denies  it  if  it  happens  within  the  limits 
of  a  township  or  count}^  having  equal  control  over  the  highways, 
and  adequate  means  of  discharging  its  puijlic  duties  in  respect 
thereto  —  is  not  as  satisfactory  to  the  mind  as  could  be  desired. 
AVith  few  exceptions,  the  courts  have  agreed  in  holding  that 
these  lower  or  more  general  forms  of  corporate  organization  are 
not  impliedly  liable  to  such  actions.  There  is  somewhat  more 
diversity  of  view  respecting  the  implied  liability  of  municipal 
corporations  proper,  where  the  control  over  streets  exists,  but  no 
action  for  neglect  is  expressly  given  ;  still,  tlie  two  classes  of  cases 
establish,  upon  authority,  the  distinction  mentioned. 

The  difficulties  in  the  way  of  maintaining  this  distinction  have 
induced  some  courts  to  reject  it.  Thus  in  Indiana  the  liability 
of  a  municipal  corporation  proper  for  damages  caused  to  travel- 
lers by  defective  streets,  without  a  statute  giving  the  action,  is 
asserted.2  The  liability,  says  tlie  court,  "grows  out  of  the 
power  conferred  upon  the  city  over  its  streets  and  bridges,  and 
its  duty  to  keep  them  in  reasonable  repair,  having  the  power 
to  raise  means  for  that  purpose."  ^     In   this  last  case  the  same 


P.  124  ;  Ilarrokl  v.  County  of  Simcoe  and 
County  of  Ontario,  IG  Upper  Can.  C.  P.  43. 
But  it  is  not  tlieir  duty,  either  under  tlie 
statute  or  at  common  law,  to  lay  a  plank 
from  each  man's  house  across  a  ditch  to 
the  street,  and  to  keep  such  planks  in  re- 
pair. McCarthy  v.  Village  of  Oshawa,  19 
Upper  Can.  Q.  B.  245.  The  limitation  as  to 
time  (three  months)  applies  only  to  acts 
of  omission,  i.  e.,  non-repair,  but  not  to 
acts  of  commission,  as  negligently  placing 
gravel  on  the  sides  of  the  road  and  taking 
no  precaution  to  prevent  persons  passing 
along  the  road  from  running  against 
these  heaps,  whereby  a  person  so  driving 
might  run  against  tlie  heaps  and  be  in- 
jured. Rowe  V.  Leeds  and  Grenville,  13 
Upper  Can.  Q.  B.  575.  Where  the  section 
is  applicable,  no  additional  time  is  given 
to  a  legal  representative  to  bring  the  ac- 
tion, owing  to  the  death  of  tlie  intestate, 
by  reason  of  negligence  within  the  mean- 
ing of  the  section.  Turner  v.  The  Corpo- 
ration of  Brantford,  13  Upper  Can.  C.  P. 
VOL.  II.  30 


109.  The  statute  berjins  to  run  from  the  oc- 
currence of  the  accident,  not  from  the 
death.  Miller  v.  The  Corporation  of 
North  Fredericksburgh,  25  Upper  Can. 
Q.  B.  31.  So  where  plaintiff's  mare  fell 
through  a  bridge  and  was  injured,  but 
did  not  die  for  four  months  afterwards, 
when  the  action  was  brought,  it  was  held 
to  be  too  late.  His  damages,  in  the  words 
of  the  statute,  were  then  and  from  that 
time  sustained.  The  subsequent  death  of 
the  mare  was  merely  additional  evidence 
of  the  extent  of  his  damages.  The  dam- 
age was  not  the  less  because  he  did  not  at 
the  time  know  its  full  extent,     lb. 

1  Infra,  sees.  1017-1023. 

-  Grove  v.  Ft.  Wayne,  45  Ind.  420. 

5  House  V.  Montgomery  County,  00 
Ind.  580  1878,  per  Wordcn,  J.;  s!  C.  7 
Cent.  L.  Jour.  127.  As  will  be  seen  in  the 
notes  further  on,  the  same  view  has  been 
adopted  in  a  few  other  states.  Infra,  sec. 
1017  and  cases  in  note. 
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doctrine  was  applied  to  counties  in  respect  to  county  bridges.,  the 
statute  providing  that  they  "  shall  cause  all  bridges  to  be  kept 
in  repair,"  and  providing  the  means  to  discharge  this  duty.  The 
court  cites  many  of  tlie  conflicting  cases  as  to  the  liability  of 
counties  for  defective  bridges,  and  concludes  that  there  is  no 
satisfactory  reason  for  a  different  rule,  in  respect  to  defective 
streets  and  highways,  between  a  municipal  corporation  proper 
and  a  county,  since  both  are  created  by  the  legislature  for  public 
purposes,  and  the  ground  of  the  action  is  the  failure  to  perform  a 
duty  imposed  by  law,  whereby  the  traveller  suffers  an  injury.  It 
must  be  confessed  that  it  is  not  easy  to  find  solid  legal  grounds 
to  sustain  the  distinction.  To  a  limited  extent  the  same  view  has 
been  elsewhere  taken.  It  must  be  confessed  that  it  is  not  easy 
to  find  a  legal  basis  for  the  distinction  between  cities  and  coun- 
ties in  respect  of  the  duty  to  keep  the  streets  and  highways  under 
their  respective  jurisdictions  in  repair,  whereby  the  former  are 
held  to  an  implied  civil  liability  for  damages  caused  by  the  neg- 
lect of  this  duty,  and  the  latter  are  held  not  to  be  thus  liable. 
Discarding  this  distinction,  the  courts  in  a  few  states  have  de- 
cided that  counties  and  cities  are  equally  free  from  implied  civil 
liability  in  such  cases.^ 

§  999.    The  course  of  decision  on  this  subject  throughout  the 

Union  is  fully  mirrored  in  the  notes.     On  examination  it  will  be 

found  that  the  cases  ma}^  be  grouped  into  the  following  classes :  — 

First,  Where  neither  chartered  cities  nor  counties  are  held 

to  an  implied  civil  liability.     Only  a  few  states  have  adopted 

this  extreme  view. 

Second.  Where  the  reverse  is  held,  and  both  chartered 
cities  and  counties  are  alike  considered  to  be  impliedly  liable 
for  their  neglect  of  the  duty  in  question.  This  doctrine  pre- 
vails in  a  small  number  of  states. 

Tidrd.  Where  municipal  corporations  proper,  such  as  char- 
tered cities,  are  held  to  an  implied  civil  liability  for  damages 
caused  to  travellers  for  defective  and  unsafe  streets  under 

1  Detroit    v.   Blakeby.  21    Mich.   84 ;  citizen  who  lias  suffered  injury  by  a  neg- 

Navasota  v.  Pearce,  46  Tex.  525.     Result  ligcnt  want  of  repair  in  its  street,  unless 

summed  up.     Infra,  sec.  1017.     A  muni-  coupled  with  such  powers  is  an  express 

cipal   corporation,  having  by  its  charter  or  implied  condition  that  it  shall  be  liable 

"exclusive  control   and   power  over  its  for  such  injuries.      Navasota  v.  Pearce, 

streets,  alleys,  and  public    grounds  and  supra.     Other  cases   to   the   same  effect 

highways,"  is  not  liable  to  an  action  by  a  are  cited.    Infra,  sec.  1017,  note. 
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their  control,  but  denying  that  such  a  liability  attaches  to 
counties  or  other  quasi  corporations  as  respects  highways 
and  bridges  under  their  cluirge.  This  distinction  has  re- 
ceived judicial  sanction  in  a  large  majority  of  the  states,  where 
the  legislation  is  silent  in  i'esi)ect  of  corporate  liability. 

§  1000.  (786)  The  difficulty  of  satisfactorily  ascertaining  the 
grounds  of  the  difference  in  the  lia])ility  of  the  two  classes  of  cor- 
porations is  avoided  in  the  New  Enghmd  States  by  the  course 
of  adjudication  tlierein.  It  was  decided,  as  we  have  seen,  at 
an  early  day,  that  towns^  were  not  liable  to  such  actions  unless 
the  liability  be  created  by  statute,  and  that  view  has  been  main- 
tained ever  since,  and  applies,  as  respects  defective  and  un- 
safe ways,  equally  to  streets  in  cities  and  Idglnvays  in  toivns.  It 
being  established  tliat  there  was  no  commoti-laiv  obligation  upon 
towns  to  respond  for  neglect  of  duty  in  respect  of  highways  and 
bridges,  the  legislature  of  each  of  the  New  England  States  has 
imposed  the  duty  upon  tow^is  to  keep  their  liighways  in  repair, 
so  as  to  be  safe  and  convenient  for  travellers,  and  has  given,  in 
terras,  to  persons  injured  by  neglect  to  discharge  this  duty,  an 
action  against  the  town.  The  substance  of  the  statutes  of  the 
Neiv  England  States  in  this  respect,  and  upon  which  the  decisions 
to  be  referred  to  have  been  made,  is  given  in  the  note.^     Upon 

1  Supra,  sees.  962,  9G4.     As  to  nature  len   (Mass.),  5G6  ;  by  Cray,  C.  J.,  in  Hill 

of  New  England  towns.     Ante,  sec.  28.  v.  Boston,  122  Mass.  344,  1877. 

2  Massachusetts  statute.  —  By  the  Revised  Rhode  Island.  —  Substantially  tlie  same. 

Statutes,  ch.  x.w.  sec.  1,  "All  liighways.  Construed,  Providence  r.  Clapp,  17  How. 

townways,  causeways,  and  bridges  within  161. 

the  bounds  of  any  town  "  are  required  to  Verrnont    statute.  —  The     language    of 

"  be  kept  in  repair  at  tiie  expense  of  such  the  Venno»t  statute   is  :     "  If  any  special 

town,  so  that  the  same  may  be  safe  and  damage  shall  happen  to  any  person,  his 

convenient  for  travelJirs,  with  their  horses,  team,    carriage,   or    other   property,   by 

teams,  and  carriages,  at  all  seasons  of  the  means  of  the  insnfjiriency  or  want  ofrejmir 

year."     By  sec.  22,  it  is  provided  that  of  any  highway  or  bridge  in  any  town, 

"if  any  person  shall  receive  any  injury  which  sucii  town  is  bound  to  repair,"  the 

in  his  person  or  property  by  reason  of  any  town  shall  be  liable. 

defect  or  want  o/"  rcpaiV,  which  has  existed  Connecticut     statute. — The     Connecticut 

for  the  spoce  of  twenty-four  hours  in  any  statute  in  substance  is  that  the  several 

highway,"   he    may   recover   compensation  towns  shall  make  and  keep  in  fjood  and 

therefor.     And  the  same  provision,  with  sulficient  repair  all  the  needful  highways 

the  exception  of  the  limitation  of  twenty-  and  bridges,  etc.,  and  if  any  person  shall 

four  hours,  is  re-enacted  in  the  statute  of  be   injured,   in    his   person    or  propert}', 

1850,  c!i.  V.  and,  in  substance,  in  the  Gen-  through   or  by  means  of  a  diftct   in   the 

eral  Statutes  of  1800,  ch.  xliv.  sec.  22,  p.  road  or  bridge,  he  may  recover  damages 

247.      History   of   legislation   traced  by  of  the  town,  etc. 
Hoar,  J.,    Stanton   y.  Springfield,   12  Al-  New     Hampshire     statute.  —  In     New 
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neither  toums  nor  eities,  in  the  view  of  the  courts  of  New  England, 
is  there  any  implied  liability  for  injuries  resulting  from  defective 
streets  or  sidewalks ;   the  liability/  is  ivholly  statutory.^     An  im- 


Hampshire,  by  the  statute  of  February 
27,  1786,  it  is  provided,  "  that  in  case  any 
special  damage  shall  happen  to  persons 
or  their  teams  or  carriages  by  means  of 
the  insufficienci/  or  want  of  repair  of  any 
higiiway  or  bridge  in  any  town  or  parish, 
the  party  aggrieved  shall  recover  his 
damage  in  an  action  against  such  town 
or  parish.  And  the  said  town  shall  have 
a  remedy  over  against  the  surveyor  of 
highways  through  whose  fault  or  neglect 
the  same  happened."  Revised  Statutes, 
ch.  xlvii.  sec.  1. 

Maine  statute.  —  By  the  statute  in 
Maine  (Revised  Statute  of  1841,  ch.  xxv.) 
all  highways,  etc.,  are  to  be  '^kept  in  re- 
pair and  amended  from  time  to  time,  that 
the  same  may  be  safe  and  convenit-nt  for 
travellers,"  etc.  In  default  thereof,  the 
town  in  which  such  neglect  of  duty  oc- 
curs is  made  liable.  And  any  person 
receiving  "  any  bodily  injury,"  or  suffer- 
ing "  any  damage  in  his  property,  through 
any  defect  or  want  of  repairs, 
may  recover,  in  a  special  action  of  the 
case,  of  the  county,  town,  or  persons  who 
are  by  law  liable  to  repair  the  same,  the 
amount  of  damages  thereby  sustained,  if 
such  county,  town,  or  person  had  reason- 
able notice  of  the  defect  or  want  of  re- 
pair." In  a  late  case,  where  the  alleged 
defect  was  an  awning  projecting  over  the 
sidewalk,  Mr.  .Justice  Clifford  states  the 
following  as  essential  to  a  recovery  un- 
der the  statute  of  Maine:  The  high- 
way must  be  one  which  the  town  is  bound 
to  keep  in  repair.  It  must  have  been  de- 
fective at  tlie  time  of  the  accident.  The 
plaintiff  must  have  been  injured  as  al- 
leged in  the  declaration.  The  town  must 
have  had  reasonable  notice  of  tlie  defect 
prior  to  the  injury.  The  plaintiff  must 
iiave  been  in  the  exercise  of  ordinary 
care  at  the  time  of  receiving  the  injury. 
The  injury  must  have  been  occasioned 
solely  l)y  the  defect,  and  not  by  any  want 
of  ordinary  care  on  the  part  of  the  phiin- 
tiff.  The  question  whether  the  way  was 
out  of  repair,  or  defective  or  not,  is  one 
of  fact  for  the  jury. 

Travellers,  it  was   held,  may  receive 


injuries  while  travelling  upon  defective 
highways,  and  such  as  are  not  occasioned 
by  the  defects  or  their  own  negligence, 
and  still  the  town  required  to  keep  the 
same  way  in  repair  not  be  liable  for  the 
injury.  An  injury  may  be  produced  by 
the  united  effect  of  a  want  of  repair  in 
a  road,  and  some  other  cause,  and  tlie 
injured  party  not  be  entitled  to  recover 
from  those  whose  duty  it  was  to  keep 
the  way  in  repair.  If  an  obstruction 
be  left  in  a  street  by  a  responsible 
party,  still,  if  the  town,  by  its  own  neg- 
lect, allow  the  obstruction  to  remain 
until  it  is  chargeable  with  notice,  the 
town  is  liable  to  a  person  injured  by 
reason  of  the  existence  of  such  obstruc- 
tion. Merrill  v.  Portland,  4  Cliff.  C.  C. 
138. 

The  terms  "  travel,"  "  traveller  "  and 
"  travelling,"  used  in  the  statute,  have  no 
technical  legal  significance.  Under  "  ap- 
propriate "  instructions,  it  is  for  the  jury 
to  determine  whetlier  a  person  receiving 
an  injury  was  "  travelling  upon  the  high- 
way "  within  the  meaning  of  the  statute. 
Hardy  v.  Keene,  52  N.  H.  370,  1872. 

1  It  is  the  language  of  one  of  the  most 
accomplished  judges  that  ever  sat  upon 
the  uniformly  able  supreme  judicial  bench 
of  Massachusetts,  speaking  of  this  sub- 
ject, that,  "  The  liability  of  towns  for 
defects  in  ways  is  wholly  the  creation  of 
statutes,  and  is  a  liability  strictly  limited 
and  peculiar."  Per  Hoar,  J.,  Oliver  v. 
Worcester,  102  Mass.  489,  49G,  1869 ;  s. 
c.  3  Am.  Rep.  485;  Mower  o.  Leicester, 
9  Mass.  247,  1812;  Commonwealth  v. 
Springfield,  7  Mass.  9,  1810;  Brady  v. 
Lowell  (city  of),  3  Cush.  (Mass.)  121,  'l24, 
1849;  Bacon  V.  Boston,  3  Cush.  (Mass.) 
174,1849;  Brailey  v.  Southborough,  G 
Cush.  (Mass.)  141,1850;  Smith  v.  Dedham, 
8  Cush.  (Mass.)  522, 1851  ;  Hixon  v.  Low- 
ell, 1.3  Gray  (Mass.),  59,  64,  1859;  Vinal 
V.  Dorchester,  7  Gray  (Mass.),  421,  422; 
Gregory  v.  Adams,  14  Gray,  242;  Hill  v. 
Boston,  122  Mass.  344,  1877;  s.  c.  23 
Am.  Rep.  332.  "  The  obligations  resting 
upon  towns  in  relation  to  the  support  of 
highways  and  bridges  is  not  imposed  by 
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portaiit  consequence  is  that  every  case  of  this  character  must  be 
within  the  statute  ;  and  hence  the  liability  of  tlie  town  or  city 
does  not  extend  to  persons  not  within  the  protection  of  the  stat- 
ute ;  ^  and  hence,  also,  if  it  only  gives  a  right  of  action  when 
the  defect  has  existed  a  certain  length  of  time,  this  time  must 
have  elapsed  when  the  injury  happened,  in  order  to  make  it 
actionable.^ 


§  1001.  (787)  The  judicial  reports  of  the  New  England  States 
abound  with  decisions  under  these  statutes  respecting  what  consti- 
tutes an  actionable  defect,  insufficiency,  or  ivant  of  repair  in  a  street 
or  hiyhicai/ ;  what  is  required  of  towns  in  order  to  discharge  their 
duty  under  the  statute  and  escape  liability ;   how  much  of  the 


the  common  law,  but  is  wholli/  a  creature  of 
the  statute."  Per  Waite,  J.,  in  Cliidsey  v. 
Canton,  17  Conn.  475,  478,  1846,  approv- 
ing Mower  v.  Leicester,  9  Mass.  247 ; 
Reed  r.  Belfast,  20  Me.  248;  Burritt  v. 
New  Haven,  42  Conn.  174,  1875.  So,  in 
New  Hampshire :  Farnum  v.  Concord,  2  N. 
H.  392,  1821,  approved  in  Eastman  v. 
Mercditii,  30  N.  II.  284,  1858 ;  and  note 
remarks  of  Perlei/,  C.  J.,  in  the  conclu- 
sion of  ins  masterly  opinion,  pp.  298, 301. 
So,  in  Maine :  Reed  v.  Belfast,  20  Me.  246, 
248;  Sanford  v.  Augusta,  32  Me.  536; 
Peck  V.  Ellsworth,  36  Me.  393.  And  Ver- 
mont :  Baxter  v.  Winooki  Turnpike  Com- 
pany, 22  Vt.  114,  123,  1849;  Hyde  v. 
Jamaica,  27  Vt.  443,  457,  per  Bennett,  J. ; 
State  V.  Burlington,  30  Vt.  521,  per  Poland, 
C.  J.  See,  also,  Kitredge  v.  Milwaukee, 
20  Wis.  46. 

1  As  the  duty,  under  the  statute  of 
Massnchusetts,  is  only  towards  travellers, 
it  does  not  extend  to  the  case  of  a  person 
wlio  is  using  the  highway  simply  for  the 
piirposfs  of  jilai/.  Blodgett  i".  Boston,  8 
Allen  (Mass.),  237, 18G4.  Commented  on 
by  Hoar,  J.,  Iligginson  v.  Nahant,  11  Al- 
len (Mass.),  530,  5.35,  1806.  Same  prin- 
ciple, Stickney  v.  Salem,  3  76.  374.  Dis- 
tinguished, see  Britton  »".  Cummington, 
107  Mass.  347;  Stinson  r.  Gardiner  (city 
of),  42  Me.  248,  1856  ;  Harper  v.  Milwau- 
kee, 30  Wis.  365,  1872  ;  Wilson  v.  Granby, 
47  Conn.  ;  s.  c.  22  Alb.  Law  Jour.  416. 

An  action  does  not,  itseems,  lie  against 
the  town  in  favor  of  a  person  who  receives 
an  injury  from  a  defective  highway  while 


using  such  hlr/hwai/  for  the  express  purpose  oj 
horse-racinfj,  and  matching  his  horse  for  speed 
against  other  horses.  Aliter,  if  the  fast 
driving  was  merely  incidental  to  travelling 
upon  the  liighway  for  any  of  the  legiti- 
mate purposes  for  which  a  higliway  is 
designed  to  be  used.  McCarthy  v.  City 
of  Portland,  67  Me.  167. 

■-  Brady  v.  Lowell,  3  Cush.  (Mass.)  121, 
1849.  See,  also,  Merrill  v.  Portland,  4 
Cliff.  C.  C.  R.  138,  where  the  elements 
of  the  statutory  liability  are  stated  by 
Clifford,  J. 

''  In  Massachusetts,"  says  Gray,  C.  J., 
"  in  Hill  i:  Boston,  122  Mass.  344,  357, 
1877,  an  act  of  the  legislature  changing  a 
town  into  a  city  has  never  been  consid- 
ered as  enlarging  civil  remedies  for  neg- 
lect of  corporate  duty,  and  it  has  been 
constantly  iield  tiiat  a  city,  like  a  town, 
is  not  liable  to  an  action  for  a  defect  in  a 
highway,  except  so  far  as  the  right  to 
maintain  such  an  action  has  been  clearly 
given  by  statute.  Brady  v.  Lowell,  3 
Cush.  (Mass.)  121;  Harwood  v.  Lowell,  4 
Cush.  (Mass.)  310;  Hixon  v.  Lowell,  13 
Gray  (Mass.),  50,  64;  Oliver  v.  Worces- 
ter, 102  Mass.  489.  Tiie  same  view  lias 
been  taken  in  other  New  England  States, 
and  in  Xew  Jersey.  Michigan,  and  Califor- 
nia. Morgan  v.  Halloweli,  57  Me.  375, 
378  ;  .Tones  ;•.  New  Haven,  34  Conn.  1,  13; 
Hewison  i'.  New  Haven,  39  Conn.  475; 
Pray  v.  Jersey  City,  3  Vroom  (32  N.  J. 
L.),  394;  Detroit  r.  Blakeby,  21  Mich. 
84 ;  Winbigler  v.  Los  Angeles,  45  CaL 
36." 
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highway  or  street  must  be  made  safe  and  convenient;  what 
degree  of  care  is  required  of  the  plaintiff;  what  injuries  result  so 
directly  and  immediately  from  the  defective  or  insufficient  way 
as  to  be  within  the  statute  ;  and  questions  of  a  like  character. 

§  1002.  These  statutes,  it  will  be  perceived,  are  general  in  their 
language,  and,  in  substance,  impose  the  duty  on  towns  (and  they 
extend  to  cities  as  well)  to  make  their  ivays  safe  and  convenient, 
and  give  an  action  for  injuries  occasioned  to  the  person  or  prop- 
erty of  travellers  by  reason  of  any  defect  or  ivayit  of  repair.  How 
far  the  duty  they  impose  is  coincident  with  the  corresponding 
duty  which  in  other  states  is  held  by  the  courts  to  rest  by  implica- 
tion upon  municipal  corporations,  so  as  to  make  the  adjudications 
in  New  England  precisely  applicable  elsewhere,  is  a  question 
respecting  which  we  can  properly  do  little  more  than  to  lay  be- 
fore the  reader  data  to  enable  him  to  form  upon  it  his  own  judg- 
ment. We  venture  to  remark,  however,  that  it  is  probable  these 
statutes,  as  construed,  do  impose,  in  some  respects,  a  greater 
measure  of  liability  than  would  elsewhere  be  held  to  exist  by 
implication.  Many  of  the  questions,  however,  which  have  arisen 
in  actions  upon  them  are  obviously  general  in  their  nature,  —  as, 
for  example,  the  degree  of  care  required  of  the  plaintiff;  what 
injuries  may  justly  be  regarded  as  proximately  caused  by  the 
unsafe  or  insufficient  highway  ;  the  evidence  competent  in  such 
actions,  and,  to  some  extent,  the  rules  to  measure  the  recovery, — 
and  the  opinions  of  the  courts  of  these  states  in  deciding  or  dis- 
cussing them  may  always  be  consulted  with  interest,  and  often 
with  advantage,  by  the  legal  or  judicial  inquirer. 

§  1003.  (788)  Generally  speaking,  it  may,  perhaps  correctly, 
be  said  that,  under  these  statutes,  a  town  or  city  charged  with 
the  duty  of  keeping  its  highways  or  streets  in  repair  performs  that 
duty  when  the  travelled  way  is  without  obstruction  or  structural 
defects  which  endanger  the  safety  of  travellers,  and  is  sufficiently 
level  and  smooth,  guarded  by  railings  where  necessary,  to  enable 
persons,  by  the  exercise  of  ordinary  care,  to  travel  with  safety  and 
convenience.^ 

1  Hi xon  V.Lowell,  13  Gray  (Mass.), 59,  where  the  charter  duty  was  "that  the 
1859,  per  Hoar,  J. ;  Barber  v.  Iloxbury,  11  streets  of  the  city  should  be  kept  in  re- 
Allen  (Mass.),  318,  1865,  per  Gray,  J.  /joiV,"  and  the  liability  does  not  extend  to 
Tiie  language  of  the  text  held  applicable  a  case  where  the  injury  is  caused  by  an 
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§  1004.  The  decisions  respecting  actionahle  defects  under  the 
New  England  statutes  have  been  classified  as  follows:  ^  — 

1.  Want  of  railings. 

2.  Obstructions  to  the  travelled  path  by  rocks,  stones,  wood, 
timber,  posts,  snow,  ice,  etc. 

3.  Holes  or  excavations  in  the  travelled  path,  or  so  immedi- 
ately contiguous  as  to  make  the  highway  itself  unsafe. 

4.  Defective  bridges  and  causeways,  insufiicient  to  support 
travellers. 

5.  Awnings,  and  falling  substances,  the  doctrine  in  respect  of 
which  is  limited  and  peculiar,  if  not  exceptional. 

In  a  work  general  in  its  character,  like  the  present,  it  would 
be  impracticable  to  notice  at  length  the  cases  arising  under 
these  local  statutes.  It  must  suflBce  briefly  to  refer  to  some  of 
the  more  important  of  them.  For  convenience  analogous  deci- 
sions in  other  states,  resting  upon  different  statutes  or  upon  gen- 
eral principles,  are  referred  to  in  the  same  connection. 

By  recurring  to  the  New  England  statutes  heretofore  given,^ 
the  precise  force  and  value  of  the  decisions  upon  them  will  be 
better  apprehended,  and,  in  the  light  of  these  decisions,  the  state 
of  the  law  in  this  country  upon  the  general  question  of  the  im- 
plied  liability  of  municipal  corporations  in  respect  of  defective  and 
unsafe  streets  and  ways,  be  better  understood.^ 

explosion  of  powder,  between  anvils,  in-  v.  Concord,  35  N.  H.  52.  In  Hardy  v. 
juring  a  traveller  on  the  streets.  Camp-  Keene,  52  N.  H.  370,  1872,  Foster,  J.  re- 
bell  V.  Montgomery,  53  Ala.  527,  1875;  views  the  previous  cases  in  that  state, — 
s.  c.  25  Am.  Rep.  OoG.  Johnson  v.  Haverhill,  35  N.  H.  74 ;  Holl  v. 
1  Per  Chapman,  J.,  in  Keith  v.  Easton,  Manchester,  40  N.  H.  410;  Clark  v.  Bar- 
2  Allen  (Mass.),  552,  553;  1861 ;  Barber  v.  rintiton,41  N.  H.44  ;  Hower.  Plainfield,41 
Roxbury,  11  Allen  (Mass.),  318,  320,  per  N.  H.  135  ;  Palmer  v.  Portsmouth,  43 N.  H. 
(iray,  J.  ;  Sparhawk  v.  Salem,  I  Allen  205  ;  and  Ray  v.  Mancliester.  4f;  X.  H.  59, — 
(Mass.),  30,  18G1.  and  declares  the  court's  satisfaction  with 
-  Supra,  sec.  1000,  note.  their  wisdom  and  justice.  Davis  i'.  Ban- 
*  Decisions  in  the  New  England  gor,  42  Me.  522,  1856 ;  Packard  v. 
States  uespecting  Defective  Streets  New  Bedford  (oblique  gutter  across 
AND  Sidewalks. — "  Safe  and  convenimt,"  street),  0  Allen  (Mass.),  200;  Keith  r. 
dntii  thus  imposed,  defined.  Raymond  v.  Easton, 2  Allen  (Mass.),  552, /)er  C/ia/j/wan, 
Lowell,  6  Cush.  (Mass.),  524,  534,  1850.  J.  Compare  Morse  v.  Richmond,  41  Vt. 
Reviewed,  Hubbard  v.  Concord,  35  N.  H.  435  and  note;  s.  c.  8  Am.  Law  Reg.  (N. 
52,  1857;  Gregory  v.  Adams,  14  Gray  S.)  81;  Leicester  r.  Pittsford,  6  Vt.  245, 
(Mass.),  242,  1859,  ;)er  .l/rrr/d-,  J. ;  Hixon  1834;  Prindle  i-.  Fletcher,  39  Vt.  255, 
V.  Lowell,  13  Gray  (Mass.),  59,  1859,  per  1867;  and  Clark  v.  Corinth,  41  Vt.  449, 
Hoar,  J. ;  Church  v.  Cherryfield,  33  ]\Ie.  1868,  cited  with  approval  by  Dixon,  C. 
460,  1851;  Johnson  v.  Haverhill,  35  N.  J.,  in  Ward  v.  Jefterson,  24  Wis.  342, 
11.74,  1857,  where  tiie  rule  adopted  by  1869;  Loan  v.  Boston,  100  Mass.  450, 
the  Supreme  Court  as  the  proper  con-  1871. 
struction  of  the  statute  is  stated.  Hubbard 
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§  1005.  Want  of  liailinr/s  or  Barriers.  —  If  rails  or  barriers 
are,  under  the  special  circumstances,  necessary  for  the  proper 
security  of  travellers,  the  authorities  charged  with  the  duty  of 
keeping  the  roads  in  repair  and  safe  condition  must  provide 
them.i  The  duty  is  not  an  absolute  one.  Thus  towns  are 
not  necessarily  bound  to  fence  or  to  erect  barriers  to  prevent 
travellers  from  getting  outside  of  the  road  or  way.^  A  muni- 
cipal corporation  may  determine  for  itself  to  what  extent  it 
will  guard  against  mere  possible  accidents.  The  judicial  tribunals 
are  not  to  say  it  shall  suffer  in  damages  for  not  giving  to  the 
public  more  complete  protection,  for  that  would  practically 
take  the  administration  of  municipal  affairs  out  of  the  hands  to 
which  it  has  been  intrusted  by  law.^  But  where  a  rail  or  barrier 
is  reasonably  necessary  for  the  security  of  travellers  on  the  road, 
which,  from  its  nature,  would  be  otherwise  unsafe,  and  the 
erection  of  which  would  have  prevented  the  injury,  it  is  negli- 
gence not  to  construct  and  maintain  such  a  barrier.*     Thus,  in  a 


1  Toms  V.  Whitby,  35  Upper  Can.  Q.  B. 
195 ;  s.  c.  37  Upper  Can.  Q.  B.  100 ;  Slier- 
wood  i'.  Hamilton,  lb.  410;  Palmer  v.  An- 
dover,  2  Cush.  (Mass.)  000,  1849.  Com- 
mented on  in  Rowell  v.  Lowell,  7  Gray 
(Mass.),  100,  102  ;  Jones  v.  Waltham  (fall- 
ing into  cattle-guards),  4  Cush.  (Mass.), 
299, 1849 ;  Pittston  v.  Hart,  89  Pa.  St.  389 ; 
Britton  v.  Cummington,  107  Mass.  347 ; 
Babson  v.  Kockport,  101  Mass.  93 ;  Ste- 
vens V.  Boxford,  10  Allen  (Mass.),  93; 
Haskell  v.  New  Gloucester,  70  Me.  305. 
Liability  of  railroad  company.  lb.  202,  per 
Metcalf,  J. ;  Alger  v  Lowell,  3  Allen 
(Mass.),  402,  lb.  38;  Murphy  v.  Glouces- 
ter, 105  Mass.  470 ;  Commonwealth  v. 
Wilmington,  105  Mass.  599  ;  Koester  v. 
Ottumwa,  34  Iowa,  41,  1871  ;  Burnhamv. 
Boston  (dangerous  excavation),  10  Allen 
(Mass.),  290,  1865;  Stinson  v.  Gardner 
(city  of),  42  Me.  248,  1856;  Doherty  v. 
Waltham  (barriers  removed  by  stranger 
in  night-time),  4  Gray  (Mass.),  590,  1855; 
Davis  V.  Hill,  41  N.  H.  329,  18G0 ;  Hay- 
den  V.  Attleborough,  7  Gray  (Mass.),  338, 
1856;  Freeport  v.  Isbell,  83  111.  440;  s.  c. 
25  Am.  liep.  407  ;  Stack  v.  Portsmouth, 
52  N.  H.  221,  223,  1872.  Commenting  on 
the  two  cases  last  cited,  Bassett  v.  St. 
Joseph,  53  Mo.  290, 1873.  See,  also  Iley  v. 
Philadelphia,  81  Pa.  St.  44 ;  s.  c.  22  Am. 
Rep.  733;  Williams  v.  Clinton  (want  of 


railing  on  embanked  highway),  28  Conn. 
264,  1859 ;  Tolland  v.  ivillington,  26  lb. 
587;  Houfe  v.  Fulton,  29  Wis.  296.  Duty 
to  close  or  bar,  by  visible  signs,  if  un- 
safe. Blaisdell  y.  Portland,  39  Me.  113, 
1855;  Loker  v.  Damon,  17  Pick.  (Mass.) 
284;  Drury  v.  Worcester,  21  Pick.  (Mass.) 
44 ;  Koester  v.  Ottumwa,  34  Iowa,  41, 
1871.  When  road  or  street  regarded  as 
opened.  State  v.  Cornville,  43  Me.  427, 
1857;  Bowman  v.  Boston,  5  Cush.  (Mass.) 
1 ;  Kellogg  V.  Northampton,  8  Gray 
(Mass.),  504,  1857. 

2  Sparhawk  v.  Salem,  1  Allen  (Mass.), 
30,  1801  ;  Murphy  v.  Gloucester,  105 
Mass.  470,  and  cases  cited  by  Morton,  J. ; 
Puffer  V.  Orange,  122  Mass.  389,  1877  ; 
Nebraska  City  v.  Campbell  (want  of  rail- 
ing), 2  Black,  590  ;  Chicago  v.  Gallaglier, 
44  111.  295,  1867  ;  Gilchrist  v.  Garden,  26 
Upper  Can.  C.  P.  I- ;  Castor  r.  Uxbridge, 
39  Upper  Can.  Q.  B.  113  ;  Wilson  v.  Hali- 
fax, L.  R.  3  Ex.  114  ;  Cornwell  v.  Metro- 
politan Commissioners  of  Sewers,  10  Ex. 
771  ;  Crafter  v.  Metropolitan  Railway  Co., 
L.  R.  1  C.  P.  300 ;  Adams  v.  Natick,  13 
Allen  (Mass.),  429;  Warren  v.  Holyoke, 
112  Mass.  302. 

3  Lansing  v.  Toolan,  37  Mich.  132, 
1877. 

*  Atlanta  v.  Wilson,  59  Ga.  544 ;  Wil- 
son   V.    Atlanta,    60    Ga.    473 ;    Lower 
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case  in  New  York,  where  the  pUiintiff's  horse,  which  was  attached 
to  a  cart  and  engaged  in  carting  brick  on  a  dock  near  the  river, 
suddenly  became  unmanageable,  and  by  reason  of  the  neglect  of 
defendant,  a  muni(,ipal  corporation,  to  provide  a  proper  string- 
piece  on  the  dock,  backed  oif  the  dock  and  was  lost,  the  plaintiff 
doing  all  in  his  power  to  prevent  the  accident,  it  was  held  that 
it  was  the  duty  of  the  city,  in  the  matter  of  erecting  the  string- 
piece  or  barrier,  to  protect  animals  that,  at  the  time  of  the  loss, 
were  temporarily  out  of  the  control  of  the  owner  and  unmanage- 
able, as  well  as  those  that  were  docile  and  obedient,  and  that 
these  facts  were  sufficient  to  create  a  liability.^  It  is  negligence 
for  a  city  to  leave  a  ditch,  filled  with  water  five  feet  deep,  bor- 
dering on  a  sidewalk  in  a  public  street,  without  any  guards ; 
and  where  a  child  five  years  old  left  the  house  of  its  jjarents,  and 
fell  into  the  ditch  and  was  drowned,  the  city  was  held  liable.^ 

§  1006.  Ice  and  Snoio  in  Streets.  Slippery  Sidetvalks.  —  The 
law  does  not  require  a  municipal  corporation  to  respond  in  dam- 
ages for  every  injury  that  may  be  received  on  a  public  street. 
Before  a  recovery  can  be  had,  it  must  appear  upon  the  whole 
testimony  that  the  person  injured  used,  under  all  the  circum- 
stances, ordinary  care  to  avoid  danger;^  nor  is  the  corporation 
required  to  have  its  sideioalks  so  constructed  as  to  secure  abso- 
lute immunity  from  danger  in  using  them  ;  nor  is  it  bound  to 
emplo}'-  the  utmost  care  and  exertion  to  that  end.  Its  duty,  gen- 
erally stated,  is  only  to  see  that  its  sidewalks  are  reasonably  safe 

Marungie  v.  Merklioffcr,  77  Pa.  St.  28G;  ran  awaj',  and  frightened  a  team  fastened 
Newlin  f.  Davis,  77  Pa.  St.  317  •  Scran-  to />os<  provided  by  city,  causing  the  horses 
ton  V.  Dean,  2  Weekly  Notes,  407  ;  Alger  to  break  the  post  and  run  away,  and  they 
I'.  Lowell,  3  Allen,  402 ;  Hey  v.  Philadel-  ran  over  and  injured  a  person  in  the 
phia,  81  Pa.  St.  44 ;  Pittston  i'.  Hart,  89  street,  the  damnfje  too  rcmore.  lb.  See, 
Pa.  St.  389;  O'Leary  r.  Mankato,  21  also,  Marble  !-.  Worcester,  4  Graj-,  395. 
Minn.  65;  Chicago  v.  Ilislop,  01  111.  80,  3  Quincy  r.  Barker,  81  111.300;  Coates 
1871  ;  Kennedy  v.  Mayor,  etc.,  73  N.  Y.  r.  Canaan,  51  Vt.  131 ;  Chicago  v.  Bi.xby, 
305.  That  it  is  not  negligence  per  se,  84  111.  82.  A  person  passing  along  a  side- 
Staples  r.  Canton,  69  Mo.  592.  walk  with  which  he  is  familiar  in  the 
1  Kennedy  v  Mayor,  73  N.  Y.  305.  daytime,  who  walks  upon  a  part  which 
'^  Cliicago  I'.  Ilesing,  83  111.  204  ;  Chi-  is  obstructed  by  an  accumulation  of  ice, 
cago  V.  Major,  18  111.  349.  See  also  and  sustains  an  injury  which  he  might 
Niblett  V.  Nashville,  12  Ileisk,  G84.  have  avoided  by  passing  on  either  side  of 
A  city  is  not  bound  to  provide  hitrhing  the  obstruction,  cannot  recover  for  the 
posts,  and  where  it  does  is  bouiul  only  to  injury.  Quincy  v.  Barker,  81  111.  300; 
ordinary  care  in  the  selection  and  setting  Aurora  v.  Pulfer,  50  111.  270;  Scbaefleru. 
of  them.  Rockford  v.  Tripp,  83  111.  247.  Sandusky,  33  Ohio  St.  246. 
Where  a  horse  became  frightened  and 
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for  persons  exercising  ordinary  care  and  prudence.  The  mere 
slippci'iness  of  a  sideivalk,  occasioned  by  ice  or  snow,  not  being 
accumulated  so  as  to  constitute  an  obstruction,  is  not  ordina- 
rily such  a  defect  as  will  make  the  city  liable  for  damages  occa- 
sioned thereby.^ 

Where  there  is  snow  upon  a  sidewalk,  and  it  is  rendered  slip- 
pery, there  is  danger  of  injury  from  slipping  and  falling  even 
on  the  best  constructed  walks.  At  such  times,  there  is  imposed 
upon  foot-travellers  the  necessity  of  exercising  increased  care  ;  ^ 
and  where  the  city  uses  reasonable  diligence  it  will  not  be  liable.^ 
But  in  case  no  attempt  is  made  to  remedy  an  unsafe  sidewalk,  and 
the  weather  is  such  that  it  could  easily  have  been  done,  liabil- 
ity may  attach.*  But  a  person  who  voluntarily  attempts  to  pass 
over  a  sidewalk  which  he  Jcnoivs  to  be  dangerous  by  reason  of  ice 
upon  it,  which  he  might  easily  avoid,  cannot  ordinarily  be  re- 
garded as  exercising  ordinary  prudence,  and  therefore  cannot,  if 
guilty  of  contributory  negligence,  maintain  an  action  against  the 
city  to  recover  for  injuries  sustained  by  falling  upon  the  ice,  even 
if  the  city  would  otherwise  have  been  liable.^ 


1  Stanton  v.  Springfield,  12  Allen 
(Mass.),  566;  Nason  y.  Boston,  14  Allen 
(Mass.),  508;  Cook  v.  Milwaukee,  24 
Wis.  270;  Ward  v.  Jefferson,  24  Wis. 
342;  Cook  i-.  Milwaukee,  27  Wis.  191; 
Chicago  V.  McGiven,  78  111.  347,  1875. 

2  Chicago  V.  McGiven,  78  111.  347, 
1875. 

8  Battersby  v.  New  York,  7  Daly  (N. 
Y.),  16.  Allowing  snow  to  lie  on  a  macad- 
amized road  does  not,  as  a  general  rule, 
come  under  the  idea  of  allowing  a  road 
to  be  out  of  repair.  Stewart  v.  Wood- 
stock and  Huron  Road  Co.,  15  Upper  Can. 
Q.  B. 427. 

*  Congdon  v.  Norwich,  37  Conn.  414; 
Landolt  v.  Norwich,  37  Conn.  615.  Ap- 
proved. Dooley  v.  Meridcn,  44  Conn.  117  ; 
8.  r.  Chicago  v.  Hislop,  61  III.  86,  1871. 

5  Quincy  v.  Barker,  81  III.  300 ;  Au- 
rora V.  Pulfer,  56  111.  270 ;  Scliaefler  v. 
Sandusky,  33  Ohio  St.  246  ;  Durkin  v. 
Troy,  61  Barb.  437;  Evans  v.  Utica,  69 
N.  Y.  166  ;  Wilson  v.  Charlestown,  8  Al- 
len (Mass.),  137;  Belton  v.  Baxter,  54  N. 
Y.  245 ;  Pennsylvania  Co.  v.  Kathget, 
32  Ohio  St.  66. 

In  the  New  England  States,  under  a 
statute  requiring  highways  to  be  made 


"  safe  and  convenient  at  all  seasons,"  etc., 
it  is  held  that  towns  and  cities  are  liable 
for  defects  and  obstructions  caused  by  snow 
and  ice,  rendering  tlieni  unsafe,  tlie  later 
decisions  tending  to  restrict  their  liability. 
Loker  v.  Brookline,  13  Pick.  (Mass.)  343, 
1832 ;  Horton  v.  Ipswich,  12  Cush. 
(Mass.)  488,  1853  ;  Hall  v.  Lowell  (injury 
upon  sidewalk  covered  with  ice),  10  Cush. 
(Mass.)  200,262, 1852,  remarks  of  Metcalf, 
J.;  Stanton  v.  Springfield  (doctrine  care- 
fully stated  by  Hoar,  J.),  12  Allen  (Mass.), 
566,1866;  Shear.  Lowell,  8  Allen  (Mass.), 
130  ;  lb.  137  ;  O'Neill  v.  Lowell,  6  Allen 
(Mass.),  110,  1803;  Street  v.  Holyoke, 
105  Mass.  82,  1870,  and  cases  cited  by 
Colt,  J. ;  s.  c.  7  Am.  Rep.  500  and  note ; 
Stone  V.  Hubbardston  (when  ice  a  de- 
fect), 100  Mass.  49,  57,  1868,  and  cases 
cited  by  Grai/,  J. ;  Gilbert  v.  Roxbury,  lb. 
185  ;  Landolt  v.  Norwich  (Sujjerior  Court 
of  Connecticut),  0  Am.  Law  Reg.  (N.  S.) 
383,  1872 ;  s.  c.  37  Conn.  615.  Liability 
extends  to  travelling  across  as  well  as 
passing  along  the  sidewalk.  Street  v. 
Holyoke,  105  Mass.  82;  Providence  v. 
Clapp,  17  How.  (U.  S.)  161,  1854,  con- 
struing statute  of  Rhode  Island,  which  is 
substantially  the  same  as  that  of  Massa- 
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The  author  ventures  to  remark  that  some  of  the  reported  judg- 
ments have  imposed  an  unreasonable,  if  not  impracticable,  degree 
of  care  and  diligence  upon  the  municipal  authorities  in  respect  of 
slippery  sidewalks  caused  by  snow  and  ice,  and  the  more  recent 
decisions  tend  to  restrict  the  liability.  Each  case  must  depend 
upon  its  exact  circumstances,  and  the  foregoing  general  princi- 
ples must  be  understood  and  applied  in  the  liglit  of  these  admon- 
itory suggestions,  and  the  circumstances  of  the  particular  case, 
having  in  view,  also,  the  statutory  provisions  of  the  state,  if  there 
are  any,  relating  to  the  subject. 

The  oivner  or  occujxtnt  of  the  building  is  not  liable  in  such  cases 
to  the  person  injured  on  the  sidewalk  in  front  thereof  from 
natural  accumulations  of  snow  or  ice.^ 


§  1007.  The  defect  in  the  hiyhivay  or  street  must  be  the  direct 
and  proximate  cause  of  the  special  damage  for  which  the  corpora- 
tion is  sought  to  be  made  liable. ^     The  ordinary  rules  as  to  con. 


chusetts.  Green  v.  Danby,  12  Vt.  308, 
1840 ;  Barton  v.  Montpelier,  30  Vt.  050, 
1858  ;  Tripp  v.  Lyman  (defect  occasioned 
hy  freezing  and  thuwimj),  37  Me.  250, 1854  ; 
Diirkin  i;.  Troy,  Gl  Barb.  (N.  Y.)  437; 
Mosey  V.  Troy,  61  Barb.  (N.  Y.)  580, 
affirmed  as  Todd  v.  Troy,  Gl  N.  Y.  506, 
1875;  Sava{?e  v.  Bangor,  40  Me.  176, 
1855  ;  Hubbard  v.  Concord  (descending 
sidewalk  icy  and  slippery),  35  N.  H.  52; 
Jb.  74;  Hall  v.  Manchester,  40  N.  H.  410, 
18G0.  As  to  Uuhility  elsewhere.  McLaugii- 
lin  V.  Corry,  27  Pa.  St.  102  ;  s.  c.  18  Am. 
Rep.  432,  1875;  Cook  v.  Milwaukee,  24 
Wis.  270,  1860;  s.  c.  27  Wis.  191  ;  Evans 
V.  Utica,  G'J  N.  Y.  166,  1877  ;  s.  c.  25  Am. 
Rep.  165;  Chicago  v.  Bixby,  84  111.  82, 
187(> ;  s.  c.  25  Am.  Rep.  42'J  ;  Quincy  v. 
Barker,  81  111.  300';  s.  c.  25  Am.  Rep. 
278;  Ward  v.  Jefferson,  24  Wis.  342, 
1860,  construing  statute  of  Wisconsin  ; 
Baltimore  y.  Marriott,  0  Md.  KiO,  18-56; 
Atchison  i'.  King,  0  Kan.  5.50 ;  Collins  r. 
Council  Bluffs.  32  Iowa,  324  ;  7  Alb.  Law 
Jour.  3.) ;  s.  c.  7  Am.  Rep.  200  and  note. 
In  Illinois  it  is  held  that  a  city,  unless 
expressly  authorized  by  the  legislature, 
cannot,  bi/  ordinance,  com/icI  a  citizen  to  re- 
move snow  from  the  sidi'icalfc  in  front  of  his 
premises,  any  more  than  to  remove  ob- 
structions from  the  middle  of  the  street, 
as  he  has  in  both  merely  an  interest  com- 


mon to  all  citizens.  And  the  case  is 
considered  to  be  wholly  unlike  special 
assessments  for  permanent  improvements 
adjoining  certain  lots  specially  benefited 
thereby.  Midley  v.  Bloomington,  88  111. 
554,  1878.  But  the  contrary  has,  as  we 
have  seen  {ante,  chapter  on  Ordinances, 
sec.  394),  been  elsewhere  held. 

1  Kirby  v.  Market  Association,  14 
Gray  (Mass.),  240,  1859;  Jansen  y.  Atchi- 
son, 16  Kan.  358;  Eustace  v.  Johns,  38 
Cal.  3 ;  Keokuk  v.  Keokuk,  5  N.  W.  R. 
508;  Heeny  v.  Sprague,  11  R.  I.  502, 
1877  ;  s.  c.  23  Am.  Rep.  502 ;  Vandyke  v. 
Cincinnati,  1  Disney,  532 ;  Flynn  v.  Can- 
ton Co.,  40  Md.  312;  8.  c.  17  Am.  Rep. 
603  and  note.  But  the  oivner  is  liable  for 
an  injury  caused  by  snow  and  ice  falling 
from  the  roof.  Shipley  v.  Fiftj'  Associates, 
101  Mass.  251  ;  Garland  v.  Towne,  55  N. 
H.  55,  1874 ;  s.  p.  Hardy  v.  Keene,  52  N. 
II.  370. 

-  Deverill  v.  Grand  Trunk  R.  W. 
Co.,  25  Upper  Can.  Q.  B.  517  ;  see  also  Cot- 
ton I'.  Wood,  8  C.  B.  N.  S.  568 ;  Toomey  v. 
London,  Brighton,  etc.  R.  W.  Co.,  3  C. 
B.  N.  S.  146 ;  Cornman  v.  Eastern  Coun- 
ties R.  W.  Co.,  4  H.  &  N.  781  ;  Crafter  v. 
Metropolitan  R.  W.  Co.,  L.  R.  1  C.  P. 
300  ;  Jackson  v.  Hyde,  28  Upper  Can.  Q.  B. 
294  ;  Hemlerson  v.  Barnes,  32  Upper  Can. 
Q.  B.  176.     Negligence  is  want  of  care. 
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tributory  negligence ^  and  its  effect  upon  the  right  of  recovery, 
apply  to  cases  such  as  we  are  now  considering.  The  nice  dis- 
tinctions and  local  variations  in  the  application  of  the  general 
princij^les  of  the  law  as  to  what  constitutes  such  contributory  neg- 
ligence as  will  defeat  a  recovery  cannot  be  here  alluded  to  at 
length,  but  must  be  studied  in  the  reports  of  adjudged  cases 
and  in  works  specially  devoted  to  Negligence.  Adverting  to  this 
subject  in  a  general  way,  it  may  he  stated  that  the  party  injured 
must  be  free  from  contributory  negligence,  i.e.,  if  he  knew  of  the 
defect  or  obstruction,  and  ought  reasonably  to  have  avoided  it  by 
going  outside  or  around  it,  and  did  not,  he  cannot  recover.^  It 
has  been  held  that  where  two  causes  combine  to  produce  the  in- 
jury, both  in  their  nature  proximate,  the  one  being  the  defect  in  the 


Tuttle  r.  Holyoke,  6  Gray  (Mass.),  447; 
May  V.  Princeton,  11  Met.  (Mass.),  442; 
Marble  v.  Worcester, 4  Gray  (Mass.),  395; 
Adams  y.  Carlisle,  21  Pick.  (Mass.),  146; 
Holnian  r.Townsend,  13  Met.  (Mass.),  297, 
299,  1847 ;  Horton  v.  Ipswich,  12  Gush. 
(Mass.),  488,  1853;  Lund  v.  Tyngsboro' 
(on  leaping  from  carriage  on  near  approach 
to  defect),  11  Gush.  (Mass.),  563,1853; 
Tuttle  V.  Holyoke,  6  Gray  (Mass.),  447, 
1856;  Sears  i;.  Dennis,  105  Mass.  310, 
1870 ;  Stickney  v.  Maidstone,  30  Vt.  738, 
1858,  and  cases  cited  by  Pierpont,  J. ; 
Manderscliid  v.  Dubuque,  29  Iowa,  73, 
1870.  Ordinary  iron  gas  box  in  sidewalk 
with  projecting  rim,  uncovered,  may  be 
an  actionable  defect.  Loan  v.  Boston, 
100  Mass.  450;  Ayer  v.  Norwich  (tent  on 
road),  39  Conn.  376,  1872;  s.  c.  12  Am. 
Rep.  396. 

Defect  causing  Team  to  be  fright- 
ened. Card  V.  Ellsworth,  65  Me.  547, 
1876;  8.  c.  20  Am.  Rep.  722,  where  the 
cases  are  cited  and  reviewed  by  Peters,  J. 
Marble  v.  Worcester,  4  Gray  (Mass.),  395, 
1855;  Cook  i-.  Charlestown,  98  Mass.  80, 
1867.  Compare  Morse  v.  Richmond,  41 
Vt.  4.35;  8.  c.  8  Am.  Law  Reg.  (N.  S.) 
81,  and  note  of  Judge  Redfield ;  Clinton 
V.  Howard,  42  Conn.  294,  1875;  Bassett  v. 
St.  Joseph,  53  Mo.  290, 1873;  s.  c.  14  Am. 
Rep.  446  ;  Brown  v.  Glasgow,  57  Mo  156, 
1874.  Frifjht  of  team  hu  accident,  and  in- 
jury thereto  by  a  defect  in  the  highway. 
Davis  V.  Dudley,  4  Allen  (Mass.),  657, 
1862.  Distinguished  from  Palmer  v.  An- 
dover,  2  Cush.  (Mass.),  600;  and  Howard 
V.  North   Bridgewater,  16  Pick.  (Mass.), 


189.  Explained.  Fogg  v.  Nahant,98Mass. 
578,  1868;  Jackson  i'.  Bellevieu,  30  Wis. 
250, 1872.  See  Manderschid  v.  Dubuque, 
25  Iowa,  108,  disapproving  Davis  v.  Dud- 
ley, supra.  Whether  injury  caused  jointly 
by  defective  road  and  defect  in  plaintiff's 
wagon,  horse,  or  harness  is  actionable,  see 
conflicting  views  in  Vermont  and  Massa- 
chusetts on  the  one  hand,  and  Maine  on 
the  otlier.  Hunt  v.  Pownal,  9  Vt.  418; 
Rowell  V.  Lowell,  supra  ;  Howard  v.  North 
Bridgewater,  16  Pick,  (^klass.)  189;  Marble 
V.  Worcester,  4  Gray  (Mass.),  395;  Palm- 
er V.  Andover,  2  Cush.  (Mass.)  600,  1849; 
Shepherd  v.  Chelsea,  4  Alien  (Mass.), 
113,  1862;  Fogg  v.  Nahant,  106  Mass. 
278;  s.  c.98  Mass.  578;  Moore  v.  Abbott, 
32  Maine,  46,  1850.  Farrar  v.  Greene, 
32  lb.  574 ;  Moulton  v.  Sanford,  51  Me. 
127,  1862.  Followed.  Perkins  v.  Fayette, 
68  Me.  152;  following  Moore  ?;.  Abbott, 
supra,  whicli  is  denied  to  be  law  in  AVin- 
ship  V.  Enfield,  42  N.  H.  197,  1860;  Hall 
r.  City  of  Kansas,  54  Mo.  598 ;  Lacon  v. 
Page,  48  III.  499 ;  Joliet  v.  Verley,  35  111. 
63 ;  Aurora  v.  Pulfer,  56  111.  270,  1870 ; 
Baldwin  v.  Turnpike  Co.,  40  Conn.  238, 
1873  ;  Cusiiing  v.  Bedford,  125  Mass.  526. 
See  further  cases  cited  in  note  3,  infra. 
Burden  of  proof  to  establish  contributory 
negligence.     See  infra,  sec.  1026. 

1  Schaefler  v.  Sandusky,  33  Ohio  St. 
246;  Durken  v.  Troy,  61  Barb.  437; 
Evans  v.  Utica,  69  N.  Y.  166 ;  Wilson  v. 
Ciiarlestown,8  Allen,  137;  Belton  V.Bax- 
ter, 54  N.  Y.  245 ;  Pennsylvania  Co.  v. 
Ratliget,  32  ( )hio  St.  66 ;  Merrill  v.  Port- 
land, 4  Cliff  C.  C.  138. 
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highway  and  the  other  some  occurrence  for  which  neither  party  is 
responsible,  such  as  tlie  accident  of  a  horse  running  away  beyond 
control,  the  corporation  is  liable,  provided  the  injury  would  not 
have  been  sustained  but  for  the  defect  in  the  highway.^  There 
can  be  no  recovery  if  the  injury  be  caused  by  the  unskilfulness 
or  want  of  care  on  the  part  of  the  driver,^  or  if  it  can  be  shown 
tliat  the  plaintiff,  by  his  own  want  of  care,  directly  caused  the 
accident.^  The  streets  and  sidewalks,  it  has  been  well  renuuked, 
are  for  the  benefit  of  all  conditions  of  people  ;  and  all  have  the 
right,  in  using  them,  to  assume  that  they  are  in  an  ordinarily 
good  condition,  and  to  regulate  their  conduct  upon  that  assump- 
tion. A  person  may  walk  or  drive  carefully  in  the  darkness  of 
the  night,  relying  upon  the  belief  that  the  corporation  has  per- 
formed its  duty,  and  that  the  street  or  the  walk  is  in  a  reason- 
ably Tsafe  condition.  He  walks,  it  has  been  said,  by  a  faith 
justified  by  law,  and  if  his  faith  is  unfounded,  and  he  suffers  an 
injury,  the  party  in  fault  must  respond  in  damages.  So,  one 
whose  sight  is  dimmed  by  age,  or  a  near-sighted  person  whose 
range  of  vision  was  always  imperfect,  or  one  whose  sight  has  been 
injured  by  disease,  is  each  entitled  to  the  same  rights,  and  may 
act  on  the  same  assumption.  Each,  however,  is  bound  to  know 
that  prudence  and  care  are  in  turn  required  of  him,  and  that 
if  he  fail  in  this  respect,  any  injuiy  he  may  suffer   is   without 

'  Toms  V.  Wliitby,  .37   Upper  Can.  Q.  Clark  v.  Barrinjiton,  41  N.  II.  44  ;  Tucker 

B.  100  ;  Sherwood  v.  Hamilton,  37  Upper  v.  Hennecker,  //>.  317  ;  Wlnship  v.  Enfield, 

Can.  Q.  B.  410;    Castor  v.  U.xbridge,  39  42  N.  11.  197;  Palmer  r.  Andover,  2  Ciish. 

Upper  Can.  Q.  B.  113  ;  Merrill  n.  Portland,  (Mass.)  000  ;  Hunt  r.  Pownall,  9  Vt.  411. 

4  Cliff.    C.  C.  138;  Moulton  v.  Sanford,  51  3  Butterfield  r.  Forrester,  11  East,  60; 

Me.  127;  Perkins  r.  Fayette,  68  Me.  152;  Wooif  ;•.  Beard,  8  C.  &  P.  .373;  vSmith  v. 

Ring  V.  Cohoes,  77   N.  Y.  83.      But  see  Smith,   2    Pick.   (Mass.)  021;   Bridge    v. 

conflicting  decisions  on  the  point  in  note  Grand  .Junction  Kailway  Co.,  3  M.  &  W. 

1.  .<"'/"■«■  244  ;  Waite  v.  North  Eastern  Railway  Co., 

2  Flower    v.   Adams,    2   Taunt.    314;  E.  R.  &  E.  719;  Baker  r.  Portland,  58  Me. 

Cassedy    v.    Stockbridge,    21    Vt.    391;  199;   8.  c.  4  Am.  Rep.  274 ;  Tuff  i-.  War- 

Peoria  Bridge  Association  v.  Loomis.  20  man,  2  C.  B.  N.  S.  740;  8.  c.  5  C.  B.  N. 

111.  235;  Alger  v.  Lowell,  3  Allen  (Mass.),  S.  573;  Witherley  v.  Regent's  Canal  Co., 

402;   Stuart  )•.  Machiasport,  48  Me.  477;  12  C.  B.  N.  S.  2 ;  Bradley  v.  Brown  ct  al., 

Cobb  i;.  Standish,  14  Me.  198;   Marriott  .32  Upper  Can.  Q.  B.  40.3.'    The  rule  oper- 

i'.  Stanley,  1  M.  &  G.  5G8.     So  if  the  ac-  ates  also  in  the  case  of  children  of  tender 

cident  really  and  substantially  arose   by  age.  Mangan  v.  Atterton,  L.  R.  1  Ex.230; 

reason  of  some  defect  in  the   plaintiffs  Singleton    v.  Eastern    Counties   Railway 

wagon,  harness,  etc.      Jenks    v.  Wilbra-  Co.i^7  C.  B.  N.  S.  287.     The  question  of 

ham,    11    Gray    (Mass.),    142;    Noyes   v.  contributory  negligence  arises  when  both 

Morristown,  1  Vt.  357;  Allen  r.  Hancock,  parties    are    substantially   at   fault,    and 

16  Vt.  230;  Bigelow  v.  Rutland,  4  Cush.  when  the  fault  of  each  contributes  to  the 

(Mass.),  247;    IMoore  )^  Abbott,  32   Me.  disaster.     Per  Cl<nsh,/.li. ,  in  Geo  v.  ^letTO- 

46;  Farrar   v.  Greene,  lb.  574  ;   see   also  pohtan  Railway  Co.,  L.  R.  8  Q.  B.  177. 
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redress.^     Each  case  depends  upon  its  own  circumstances  and 
each  is  a  hiw  to  itself. 


§  1008.  Right  to  go  extra  viam^  and  the  Liahility  for  Injuries 
outside  the  Travelled  Highway .  Vtidth  to  he  kept  in  Mepair. — 
"Although  the  highway  be  of  varying  and  unequal  width  be^ 
tween  fences  on  each  side,  the  right  of  passage  or  way,  prima 
faciey  and  unless  there  be  evidence  to  the  contrary,  extends  to 
the  whole  space  between  the  fences,  and  the  pubhc  are  entitled 
to  the  use  of  the  entire  of  it  as  the  highway,  and  are  not  confined 
to  the  parts  which  may  be  metalled  or  kept  in  repair  for  the  more 
convenient  use  of  carriages  or  foot-passengers."  ^ 

In  general,  the  duty  to  keep  in  repair  only  extends  to  the  road 
actually  used  for  travel,  provided  it  is  wide  enough  to  be  safe, 
and  is,  in  its  actual  condition,  reasonably  safe  for  travellers  who 
use  due  care.^  The  duty  of  municipal  corporations  to  keep  the 
roads  and  streets  in  repair  extends  as  much  to  sidewalks  for 
the  use  of  pedestrians  as  to  the  travelled  way  for  the  use  of  car- 
riages.^    Where  an  ordinary  public  highway  is  out  of  repair,  the 


1  Harris.  Munic.  Manual  for  Canada ; 
whose  summary  of  the  cases  cited  is 
adopted  in  tlie  text.  Davenport  v.  Ruck- 
man,  37  N.  Y.  573;  Weed  i-.  Ballston,  76 
N.  Y.  329.  It  is  not,  however,  too  much 
to  ask  of  persons  of  defective  sight  great- 
er care  tlian  is  required  of  persons  free 
from  such  infirmity.  Winn  v.  Lowell, 
1  Allen  (Mass.),  177;  see  also  Bridges  v. 
North  London  Railway  Co.,  L.  R.  6  Q.  B. 
377,  307  ;  Hntton  v.  Windsor,  34  Upper 
Can.  Q.  B.  487.  No  person  is  required  to 
have  perfect  vision,  or  to  be  vigilant  in  the 
discovery  of  defects  which  ought  not  to 
e.xist.  Thompson  i:  Bridgewater,  7  Pick. 
(Mass.),  188.  No  person  is  in  fault  in 
neglecting  to  observe  and  avoid  a  defect 
not  so  plain  and  obvious  as  to  be  neces- 
sarily observable  by  one  in  the  posses- 
sion of  ordinary  faculties,  travelling  at 
an  ordinary  pace.  Cox  v.  Westchester 
Turnpike  Co.,  33  Barb.  (N.  Y.),  414; 
Frost  V.  Waltham,  12  Allen  (Mass.),  85. 
Further  as  to  elements  of  actionable  de- 
fect in  the  highway  or  street,  see  Vicks- 
burg  V.  Hennessy,  54  Miss.  363 ;  s.  p. 
Lane  v.  Crombie,  12  Pick.  177;  Moore  v. 
Abbott,  .32  Me.  46 ;  Rusch  v.  Davenport, 
6  Iowa,  443. 


2  The  Queen  v.  The  United  Kingdom 
Telegraph  Co.,  3  F.  &  F.  74  ;  Tutill  v. 
West  Ham  Local  Board  of  Health,  L.  R. 
8  C.  P.  447 ;  The  Queen  v.  Fitzgerald,  39 
Upper  Can.  Q.  B.  297  ;  Harrison,  Munic. 
Man.  4th  ed. 

3  Tisdale  v.  Norton,  8  Mete.  (Mass.) 
388;  Smith  r.  Wendell,  7  Cush.  (Mass.) 
408 ;  Shepherdon  v.  Colerain,  13  Mete. 
(Mass.)  55;  Kellogg  v.  Northampton,  4 
Gray  (Mass.),  65;  s.  c.  8  Gray  (Mass.), 
604 ;  Howard  v.  North  Bridgewater,  16 
Pick.  (Mass.)  189;  Hayden  v.  Attle- 
borough,  7  Gray  (Mass.),  338  ;  Coggswell 
V.  Lexington,  4  Cush.  (Mass.)  307;  Spar- 
hawk  V.  Salem,  1  Allen  (Mass.),  30; 
Richards  v.  Enfield,  13  Gray  (Mass.),  344  ; 
Rowell  V.  Lowell,  7  Gray  (Mass.),  100; 
Keith  V.  Easton,  2  Allen  (Mass.),  552; 
Campbell  v.  Race,  7  Cush.  (Mass.) 
408  and  authorities  cited  ;  infra,  note  1. 

•*  Burns  v.  Toronto,  42  Upper  Can.  Q. 
B.  560;  Hutton  v.  Windsor,  34  Upper 
Can.  Q.  B.  487 ;  Ray  v.  Petrolia,  24  Up- 
per Can.  C.  P.  73  ;  Boyle  et  al.  v.  Dun- 
das,  25  Upper  Can.  C.  P.  420;  Bacon  v. 
Boston,  3  Cush.  (Mass.)  174;  Lowell  v. 
Spaulding,  4  Cush.  (Mass.)  277;  Drake 
V.  Lowell,  13  Mete.  (Mass.)  292;  Hart  v. 


§  1009.] 


CIVIL  ACTIONS   AND   LIABILITIES. 


1025 


public  have  a  temporary  riglit  to  go  on  the  adjoining  land  for  the 
purpose  of  travel.^  So  sidewalks  and  street-crossings  are  con- 
structed for  the  use  of  foot-[)asscngers ;  but  if  these  happen  to 
be  obstructed,  or  to  be  in  sucli  a  dangerous  condition  as  to  deter 
an  ordinarily  prudent  man  from  using  them,  then  one  may  walk 
elsewhere.  If  he  does  so,  however,  without  sufficient  reason,  and 
is  injured,  his  injury  cannot  be  imputed  to  the  negligence  of  the 
city.2 


§  1009.  User  as  affecting  the  Liability  of  a  Citij. — There  have 
been  many  cases  wliore  the  injury  has  occurred  upon  pro[)erty 
used  as  a  highway  or  street  which  has  never  been  leyally  laid  out 
or  dedicated  as  such,  and  the  municipality  has  sought  to  defend 


Brooklyn,  3G  Barb.  (N.  Y.)  22G;  Kirby 
V.  Boylston  Market  Association,  14  Gray 
(Mass.),  240;  Manchester  i-.  Ilarlfonl,  30 
Conn.  118;  Hubbard  v.  Concord,  35  N. 
H.  54.  So  to  street  crossin<is.  Raymond 
V.  Lowell,  0  Cush.  (Mass.)  524;  Coombs 
V.  Purrington,  42  Me.  332 ;  Baker  v. 
Savage,  45  N.  Y.  191.  But  it  is  not  a 
duty  to  plank  from  each  man's  house 
across  a  ditcii  to  the  street,  and  keep  sucli 
planks  in  repair.  McCarthy  v.  Oshawa, 
19  Upper  Can.  Q.  B.  245. 

Width  to  re  kept  in  repair.  Infra, 
sec.  1011  ;  Howard  v.  North  Bridgewater, 
10  Pick.  (Mass.)  189,  1834,  recognized  in 
Shepardson  v.  Colerain,  13  Met.  (Mass.) 
55,  59,  1847;  Bacon  v.  Boston,  3  Cush. 
(Mass.)  174,  1840,  relating  to  width  of 
sidewalk,  and  distinguisiicd  from  Howard 
r.  Nortli  Bridgewater,  sujira ;  Smitii  v. 
Wendell,  7  Cush.  (Mass.)  498;  Kellogg 
V.  Northampton, 4  Gray  ( .Mass. ) ,  G5, 7  Gray 
(Mass.),  338;  Moschler  r.  Siiaftsbury,  40 
Vt.  580,  1874;  8.  G.  14  Am.  Kep.  034. 
Whether  wide  enough  to  be'  safe  is  for  the 
jury;  so,  whether  it  should  be  made  safe 
and  convenient  its  whole  widtli.  John- 
son V.  Whitefield,  18  Me.  280;  Aldrich  v. 
IV'lham,  1  Gray  (Mass.),  510;  Savage  v. 
Bangor,  40  Me.  17G  ;  Craig  i-.  Sedalia,  03 
Mo.  417,  1870;  Brown  v.  Glasgow,  57 
Mo.  157,  1874;  Perkins  v.  Fayette,  08 
Me.  152;  Dickey  v.  Telegraph  Co.  40  Me. 
483;  infra,  sec.  1010,  note.  The  obliga- 
tion to  keep  in  repair  is  only  as  "against 
such  accidents  as  are  likely  to,  and  ac- 
tually do,"  occur  in  using  a  highway  for 


the  purpose  of  travel.  Sj-kes  v.  Pawlet, 
43  Vt.  440;  s.  c.  5  Am.  Rep.  295,  1871. 

Latent  defects,  liability  for. 
Prindle  v.  Fletcher,  39  Vt.  257.  Cited 
with  approval,  24  Wis.  342, 1869.  See  26 
Wis.  56. 

1  Carrick  v.  Johnston,  26  LTpper  Can. 
Q.  B.  65.  But  see  Arnold  v.  Holbrook, 
L.  R.  8  Q.  B.  90. 

-  O'Laugidin  i\  Dubuque,  42  Iowa, 
539, 1870.  Where  a  street  was  fenced  up 
after  over  twenty  years'  use,  and  the 
plaintiff  was  compelled  to  go  round  by 
reason  of  the  fence,  it  was  held  that  he 
was  damaged  and  tiie  city  liable.  Bau- 
dier  v.  Cape  Girardeau,  11  C.  L.  J.  15. 
In  Massachusetts  an  injury  received  by 
traveller  outside  of  the  road,  though  the 
road  itself  was  dangerous,  not  within  the 
statute,  of  which  the  words  are  "  injury 
bjl  reason  of  any  defect"  in  the  higliway. 
Tisdale  v.  Norton,  8  Met.  (.Mass.)  388, 
1844.  Nor  ordinarily  actionable.  Spar- 
hawk  r.  Salem,  1  Allen  (Mass.),  30,  1801. 
The  doctrine  in  Massaclmsftts  is,  that  the 
damage,  in  order  to  bo  actionable,  must 
be  occasioned  by  causes  entirely  within 
the  highway.  Richards  v.  Enfield,  13 
Gray  (Mass.).  344,  346,  per  Bifjdow,  J., 
citing  and  following  Rowell  v.  Lowell,  7 
Gray  (Mass.),  100,  1850.  See,  also,  Keith 
V.  Easton,  2  Allen  (Mass.),  552,  1801; 
Baltimore  v.  Branman,  14  Md.  227,  1859; 
Bassett  v.  St.  Joseph,  53  Mo.  290,  301, 
1873,  a  well-considered  case ;  s.  c.  14  Ara. 
Rep.  446. 
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upon  this  groimd.  But  where  tlie  corporation  has  treated  a  piece 
of  land  -within  the  limits  of  the  municiijality  as  a  public  street, 
taking  charge  of  it,  as  such,  it  is  chargeable  with  the  same  duties 
as  though  it  were  legally  laid  out ;  and  it  is  liable  for  damages 
by  reason  of  neglect  to  keep  the  same  in  safe  condition  for  travel.' 
It  is,  under  such  circumstances,  estopped  to  claim  that  it  is  not  a 
legal  highway ;  and  it  is  affected  with  the  consequences  of  the 
knowledge  and  acts  of  its  officers  and  agents. ^ 

§  1010.  Lighting  Streets  as  connected  with  Defects  therein.  —  A 
corporation  which  by  its  charter  has  the  power  to  lay  out,  im- 
prove, light.^  and  keep  its  streets  in  ordcr^  is  liable  in  damages  at 
the  suit  of  an  individual  who  sustains  injuries  by  reason  of  the 
neglect  of  such  corporation  to  keep  its  streets  in  a  safe  condition.^ 
The  grant  of  power  in  the  charter  of  a  city  to  the  council  to  lay 
out  streets,  is  a  grant  to  the  corporation,  and  is  of  such  a  character 
as  to  prevent  its  exercise  by  any  other  person  or  body.^  A  city 
is  under  no  obligation  to  light  its  streets  with  lamps,  and  simply 
neglecting  to  light  the  streets  is  not  a  ground  of  liability.*  But 
where  it  assumes  to  light  a  street,  and  does  it  so  negligently  that 
a  person  is  injured  in  consequence  by  falling  into  an  excavation 
in  the  night-time,  the  character  of  the  light  may  be  shown  as  one 
of  the  elements  to  establish  negligence.^  A  person  employed  and 
paid  by  one  who  has  contracted  to  light  and  take  care  of  street- 
lamps  is  not  a  servant  or  agent  of  the  corporation,  and  if,  Avhile 
engaged  in  his  work,  he  suffers  an  injury  from  an  actionable 
defect  in  a  highway,  he  can  maintain  an  action  therefor  against 
the  corporation,  if  free  from  contributory  negligence.^ 

1  Coates  V.  Canaan,  51  Vt.  131;  James  Johnson  v.  Milwaukee,  46  Wis.  568;  Kel- 

v.  Portage  City,  5  N.  W.   Tfep.  31;  Kitt-  ly  r.  Fond  du  Lac,  31   Wis.  179;  Seward 

redge  v.  Milwaukee,  26  Wis.  46 ;  Weis-  v.   Milford,  21  Wis.  485. 
enberg  v.  Applcton,  20  Wis.  50  ;  Harper  -  Noble  v.  Riclunond,  31   Gratt.  (Va  ) 

V.  Milwaukee,  30  Wis.  305  ;  Colby  v.  Beav-  271  ;  Barnes  v.  District  of  Columbia,  91 

erdani,  34  Wis.  285;  Prideaux  v.  Mineral  U.  S.  540,  1875.     See  cases  cited  itifra. 
Point,  43  Wis.  513;  Sewell  r.  Cohoes,  75  ^  II).  cases  supra. 

N.  Y.  45;  Todd  v.  Troy,  61  N.  Y.  500;  *  Pandall  v.  Eastern  R.  R.,  106  Mass. 

Conrad  v.  Ithaca,  16  N.  Y.  158;  Weet  v.  270,  1871 ;  s.  c.  8  Am.  Rep.  327. 
Brockport,  16  N.  Y.  161 ;  Wyatt  v.  Rond-  5  Freeport  v.  Isbell,  83  III.  440,  1876 ; 

out,  44  Barb.  (N.  Y.)  385;  Houfe   v.  Ful-  s.  c.  25  Am.  Rep.  407.     See,  also,  Butler 

ton.  31  Wi.'!.  008;  Stark  v.  Lancaster,  57  v.  Bangor,  67  Me.  388. 
N.  II.  88;  Aurora  v.  Colshire,55  Ind.484;  6  Eaton  t-.Woburn,  127  Mass.  270;  s. 

Phelps  f.  M.'inkato,  23  Minn.  277;  Man-  p.  Kimball  y.  Cushman,   103  Mass.   194; 

derschid     v.    Dubutjue,    25    Iowa,    108;  Johnson  t'.  Boston,  118  Mass.  44. 
Mathews     v.     Baraboo,    39    Wis.    674 ; 
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§  1011.  Defects  and  Obstructions  calculated  to  frighten  Animals. 
—  An  object  in  a  public  street  calculated  to  fiighten  horses,  such 
as  a  dead  animal,  is  such  an  obstruction  as  may  make  the  corpo- 
ration liable  in  case  of  an  accident  resulting  in  injury,  happening 
in  consequence  thereof,  if  it  is  allowed  to  renuiin  in  the  street 
for  an  unreasonable  time.^  Thus,  wliere  a  horse  died  in  a  public 
street  of  a  city  about  2  o'clock  p.m.  and  the  fact  that  the  dead 
body  was  left  in  the  street  was  known  to  a  policeman  of  the  city 
that  night,  and  on  tlic  next  day,  about  3  o'clock  I'..m.,  the  plaintiff, 
while  driving  along  the  street,  without  negligence  on  his  part,  was 
injured  in  consequence  of  his  horse  taking  fright  at  the  dead  animal, 
the  city,  under  the  circumstances,  was  liable  to  him  for  the  injury .^ 
Where  there  is  a  defect  or  object  in  a  street  which  is  calculated 
to  frighten  horses  and  an  injury  occurs  by  reason  thereof  without 
the  fault  of  the  driver,  the  corporation  is  liable;^  but  objects 


1  Chicago  V.  Hoy,  75  111.  530,  1874. 

^  lb.;  McKee  v.  Bidwell,  74  Pa.  St.  218  ; 
Cressy  v.  Hestonville,  etc.  Co.  75  Pa.  St. 
83;  Fritsch  i-.  Allegliaiiy,  Pa.  St.  1879 
(not  yet  officially  reported) ;  s.  c.  20  Alb. 
Law  Jour.  373;  Chicago  v.  Hoy,  75  111. 
630. 

'  dishing  V.  Bedford  (bright  red-col- 
ored drinking-troughs),  125  Mass.  520. 
A  city  held  not  to  be  liable  for  damages 
resulting  from  a  horse  becoming  fright- 
ened at  an  implement  run  by  steam,  to 
repair  a  street,  and  without  negligence. 
Sparr  r.  St.  Louis,  4  Mo.  App.  572.  In 
the  absence  of  express  legislative  au- 
thority a  city  cannot  lawfully  grant  to  a 
street  railway  company  the  riijhl  to  operate  a 
"  steam  "  motor  alomj  its  streets,  and  if  it  does 
so  it  may  be  liable  for  injuries  sustained 
by  a  traveller  on  the  street  whose  team 
is  frightened  by  the  steam  motor.  Stan- 
ley V.  Davenport,  Iowa,  187'J  ;  s.  c.  9  Cent. 
Law  Jour.  302,  citing  text.  See  ante, 
chapter  on  Streets. 

The  following  may  be  mentioned  as  a 
few  from  the  many  cases  as  to  what  have 
been  held  to  be  jiarticular  defects  or  olistriic- 
tioits.  A  pile  ofstoDes.  Foreman  v.  Canter- 
bury, L.  R.'e  Q.  B.  214;  Bigelow  v. 
Weston,  3  Pick.  (Mass.)  267;  Smith  v. 
Wendell,  7  Cush.  (Mass.)  498;  Kellogg 
V.  Northampton,  4  Gray  (Mass.),  65.  .1 
rock.  Card  v.  City  of  Ellsworth,  G5  Me. 
547 ;  s.  c.  20  Am.  Kep.  722.    Slicks  of  tim- 
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her,  lofjs,  etc.  Castor  v.  U.xbridge,  39  XJpper 
Can.  Q.  B.  113;  Springer  v.  Bowdoin- 
ham,  7  Me.  442  ;  Snow  v.  Adams,  1  Cush. 
(Mass.)  443;  Johnson  i;.  Whitefield,  18 
Me.  286  ;  Davis  v.  Bangor,  42  Me.  522 ; 
Gorham  v.  Cooperstown,  59  N.  Y.  660, 
1875.  A  tent.  Aycr  v.  Norwich,  39  Conn. 
376;  12  Am.  Hep.  396.  A  steam  roller. 
Young  V.  New  Haven,  39  Conn.  435;  s.  c. 
12  Am.  Rep.  400  n.  Pole.  Mochler  v. 
Shaftsborough,  46  Vt.  580 ;  8.  c.  14  ^Vm. 
Rep.  634.  But  not  a  broken-down  wagon. 
Rounds  V.  Stratford,  26  Upper  Can.  C.  P. 
11.  Posts.  Soule  u.  Grand  Trunk  Railwa}' 
Co.,  21  Upper  Can.  C.  P.  308;  Coggs- 
well  V.  Lexington,  4  Cush.  (Mass.)  307. 
But  see  McComber  v.  Taunton,  100 
Mass.  255.  See,  further,  Ray  v.  Man- 
chester, 46  N.  II.  59.  Holes  or  excavations. 
Reed  v.  Northfield,  13  Pick.  (Mass.)  94; 
Congreve  v.  Morgan,  5  Duer  (N.  Y.), 
495  ;  Doherty  v.  Waltham,  4  Gray 
(Mass.),  596;  Willard  v.  Newbury,  22 
Vt.  458;  Batty  v.  Duxbury,  24  Vt.  155; 
Murphy  v.  Gloucester,  105  Mass.  470 ; 
Ghenn  i\  Provincetown,  lb.  313.  Loose 
jilanks,  projections,  or  other  inequalities  of 
surface.  Irwin  i".  Bradford,  22  Upper 
Can.  C.  P.  19,  421 ;  Hall  r.  Manchester, 
40  N.  II.  410;  Winn  v.  Lowell,  1  Allen 
(Mass.),  177  ;  Raymond  r.  Lowell,  6  Cush. 
(Mass.)  524;  Hubbard  v.  Concoixl,  35  N. 
H.  52  ;  Smith  r.  Wendell,  7  Cush.  (Mass.) 
498.     As  to  rope  extended  across  the  street 
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outside  the  travelled  way,  and.  not  near  enough  to  the  line  of 
jDublic  travel  to  interfere  with  or  incommode  travellers,  are  not 
defects  in  the  highway.^  It  is  not  requisite,  as  we  have  already 
seen,  that  a  highway,  in  its  whole  width  as  located,  should  be 
fitted  for  travel.  It  is  sufficient  if  it  be  of  suitable  width  and 
in  good  condition  for  the  needs  of  the  public.^ 

§  1012.  Sidewalks.  —  The  liability  of  a  city  or  town  for  action- 
able defects  extends,  as  already  remarked,  to  sidewalks,  they 
being  deemed  to  constitute  part  of  the   street.^     Some  further 


being  an  obstruction  or  defect.  French 
V.  Brunswick,  21  Me.  29,  1842.  But  see 
Barber  i'.  Roxbury,  11  Allen  (Mass.),  318, 
1865,  tliat  it  is  not.  "  Obstructions,"  or 
inant  of  repairs,  defined  by  Bartlett,  J.  Kay 
V.  Manchester,  4(i  N.  H.  59, 1865.  Loaded 
wagons  stundiii(j  on  a  street  under  care  of 
a  driver  not  "  a  defect  or  want  of  repair  " 
of  streets.  Davis  r.  Bangor,  42  Me.  522, 
1856.  Any  object  upon  or  near  the  travelled 
way,  which  in  its  nature  is  calculated  to 
frifjhten  horses  of  ordinary  gentleness,  may  be 
held,  under  some  circumstances,  to  constitute  a 
defect  in  the  xcay  itself.  Morse  v.  Rich- 
mond, 41  Vt.  435;  Chamberlain  i\  Eng- 
field,  43  N.  H.  356 ;  Winship  v.  Enfield, 
42  N.  H.  197;  Lund  v.  Tyngsboro',  11 
Cush.  (Mass.)  563;  Dimock  v.  Sufficid, 
30  Conn.  129.  But  see  Horton  v.  Taun- 
ton, 97  Mass.  266  ;  Kingsbury  v.  Dedham, 
13  Allen  (Mass.),  186;  Cook  v.  Charles- 
town,  lb.  190  n.  ;  Keith  v.  Easton,  2  Allen 
(Mass.),  552.  See,  also,  Corby  v.  Hill,  4 
C.  B.  N.  S.  55G;  Pickhard  v.  Smith,  10 
C.  B.  N.  S.  470;  Tarry  v.  Ashton,  L.  R. 
1  Q.  B.  Div.  314 ;  Soule  v.  Grand  Trunk 
Railway  Co.,  21  Upper  Can.  C.  P.  308 ; 
Vars  V.  Grand  Trunk  Railway  Co.,  23 
Upper  Can.  C.  P.  143.  The  onus  is  on 
the  plaintiff  to  give  affirmative  evidence 
of  negligence.  Lester  v.  Pitt.sford,  7  Vt. 
158 ;  Perkins  r.  Concord  Railway  Co.,  44 
N.  H.  22.3.  Evidence  to  show  that  other 
horses  besides  the  plaintiff's  were  fright- 
ened at  the  object  is  admissible.  Dar- 
ling ».  Westmoreland,  52  N.  II.  401 ;  s.  c. 
13  Am.  Rep.  55.  The  jury  are  not  to  in- 
fer a  defect  on  the  highway  at  a  particu- 
lar time  and  place  merely  from  the  fact  that 
an  injury  was  sustained  at  that  time  and 
place.     Church    v.  Cherryfield,  33    Me. 


400;  Sherman  v.  Kortright,  52  Barb.  (N. 
Y. )  267;  Collins  v.  Dorchester,  6  Cush. 
(Mass.)  396;  Packard  v.  New  Bedford,  9 
Allen  (Mass.),  200;  Calkins  v.  Hartford, 
33  Conn.  57.  But  see  Kearney  v.  Lon- 
don, Brighton,  etc.  Railway  Co.,  L.  R.  5 
Q.  B.  411 ;  s.  c.  L.  R.  6  Q.  B.  759  ;  Feital 
r.  Middlesex  Railway  Co.,  12  Am.  Rep. 
720 ;  Mullen  ;;.  St.  Johns,  57  N.  Y.  567 ;  15 
Am.  Rep.  530 ;  Harrison's  Munic.  Man- 
ual, 4th  ed. 

1  Farrell  v.  Oldtown,  69  Me.  72  ;  Bart- 
lett V.  Kittery,  68  Me.  358;  Rounds  v. 
Stratford,  26  Upper  Can.  C.  P.  11 ;  Nich- 
ols V.  Athens,  G8  Me.  413.  Thus  where 
the  wrought  part  of  a  highwa}'  was  suf- 
ficiently smooth  and  wide  for  safe  transit, 
a  traveller's  horse,  meeting  cows  with 
boards  on  their  horns,  became  frightened, 
and  ran  the  wagon  against  a  blasted  rock 
lying  outside  the  wrought  part,  but  inside 
the  highway  limit,  it  was  held  that  the 
town  was  not  liable  for  the  consequent 
injury  to  the  traveller.  Perkins  u.  Fay- 
ette, 68  Me.  152,  approving  Moulton  v. 
Sandford,  51  Me.  127;  s.  p.  Rockford  v. 
Tripp,  83  111.  247  ;  Marble  v.  Worcester,  4 
Gray  (Mass.),  395.  Compare  Blake  v. 
Newfield,  lb.  .365. 

2  Supra,  sec.  1008  ;  Farrell  v.  Oldtown, 
69  Me.  72;  Perkins  v.  Fayette,  68  Me. 
152.  A  new  side  line  or  concession  line, 
opened  in  a  township  thinly  scattered, 
could  scarcely  be  expected  to  be  found  in 
as  perfect  a  condition  as  an  old  highway 
in  a  well-settled  township.  Colbeck  et 
ux.  V.  Brantford,  21  Upper  Can.  Q.  B. 
276 ;  The  Queen  v.  Board  of  Guardians, 
etc.,  8  L.  T.  N.  S.  38.3;  O'Connor  v.  Oto- 
nabee,  35  Upper  Can.  Q.  B.  73. 

3  Studley   v.  Oshkosh,  45  Wis.   380; 
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illustrations  and  citation  of  cases  may  be  useful  where  charters 
of  cities  give  tliein  the  power  to  cause  suitable  sidewalks  to 
be  made  and  kept  in  repair,  and  make  adequate  provision  for 
so  doing ;  the  exercise  of  the  power,  according  to  the  prevailing 
judgment  of  the  courts,  follows  as  a  duty.  In  such  case  the  city 
is  liable  for  actionable  defects  in  sidewalks,  although  the  charter 
requires  the  lot-owner  to  build  the  sidewalks,  and  imposes  a 
penalty  for  his  failure  in  this  regard. 

The  lot-owner  has  been  held  not  liable  over  to  the  city  for  dam- 
ages resulting  to  passers-by  from  the  defective  condition  of  the 
sidewalk  in  respect  of  which  he  had  failed  or  refused  to  make 
repairs.^  A  cover  made  partly  of  glass  and  partly  of  iron,  form- 
ing a  portion  of  the  surface  of  a  sidewalk  in  a  city,  and  so  changed 
by  wear  as  to  become  smooth  and  slipper^'-,  on  which  a  traveller 
using  due  care  slips  and  falls,  solely  by  reason  of  its  smoothness, 
is  such  a  defect  in  a  highway  as  to  render  a  city  liable.^ 


§  1013.    Aivnings  and  Falling  Substances.  —  In  connection  with 
the  subject  of  streets  and  sidewalks  may  be  considered  the  lia- 


FurncU  I'.  St.  Paul,  20  Minn.  117,1873; 
Warren  v.  WViglit,  3  III.  App.  602 ;  Rock- 
ford  V.  IIiMerl)ran(l,  01  III.  155,  1871; 
Cliicago  V.  Langiass,  GO  111.  301,  1873; 
Chicago  !•.  Crooker,  2  III.  App.  279;  At- 
lanta y.  Perdue,  53  Ga.  007,  1875;  Chicago 
V.  McCarthy,  75  111.  002,  1875;  Moore  v. 
Minneapolis,  19  Minn.  300,  1872 ;  Market 
V.  St.  Louis,  50  Mo.  180,  1874  ;  Barnes  v. 
Newton,  46  Iowa,  567,  1877  ;  Higert  i'. 
Greencastle,  43  Ind.  574,  1873;  O'Neil 
V.  New  Orleans,  30  La.  An.  202  ;  Bacon  v. 
Boston  (a  deep  opening  made  by  adjoin- 
ing owner  for  cellar  window),  3  Cash. 
(Mass.)  174,  1849;  Lowell  v.  SpauMing, 
4  Cush.  (Mass.)  275;  lb.  277;  Kirby  v. 
Market  Association,  14  Gray  (Mass.), 
249,  1859;  Manchester  v.  Hartford,  30 
Conn.  118,  1801.  See,  also,  Atchison  v. 
Jansen,  21  Kan.  500 ;  Hubbard  v.  Con- 
cord, 35  N.  H.  52,  1857,  reviewing  Kay- 
mond  V.  Lowell,  6  Cush  (Mass.)  524; 
Boucher  r.  New  Haven,  40  Conn.  450, 
1873 ;  Stack  v.  Portsmouth,  52  N.  II.  221, 
1872,  and  dejiniiifj  measiire  of  dittij,  as  re- 
sjH'cis  siilewallcs.  Duty  as  respects  croxsini/s  ; 
/'out-passtngers,  ichere  to  cinss.  Raymond  v. 
Lowell,  6  "Cush.  (Mass.)  524,  1850  ;  Brady 
V.  Lowell,    3   lb.    121,    1849.      Right  of 


foot-travellers  to  travel  along  and  across 
street.  lb. ;  Coombs  v.  Purrington,  42 
Me.  332,  1856  ;  Bacon  v.  Boston,  3  Cush. 
(Mass.)  174;  Baker  v.  Savage,  45  N.  Y. 
191,  1871;  Robinson  v.  Railroad  Co.,  48 
Cal.  410,  1874.  What  intqnalities  in  sur- 
face actionable.  Raymond  i'.  Lowell,  6 
Cush.  (Mass.)  524;  Hubbard  v.  Concord, 
35  N.  H.  52 ;  Smith  v.  Wendell,  7  Cush. 
(Mass.)  498;  Winn  v.  Lowell,  1  Allen 
(.Mass.)  177  ;  Lacon  v.  Page,  48  III.  499  ; 
Loan  ('.  Boston,  106  Mass.  450.  See  as 
to  gross  negligence,  Chicago  v.  Langiass, 
06  III.  361.  As  to  ordinary  care  and  dil- 
igence, see  Warren  v.  Wright,  3  III.  App. 
602. 

'  Keokuk  v.  Keokuk,  5  Northwest. 
Rep.  503 ;  Kirby  v  Boylston  Market  As- 
sociation, 14  Gray  (Mass.),  249;  Flyn  v. 
Canton  County,  40  xMd.  312;  s.  c.  14  Am. 
Rep.  603;  Heeny  v.  Sprague,  11  R.  I. 
456 ;  Eustace  v.  Johns,  38  Cal.  3  ;  Jansen 
r.  Atchison,  16  Kan.  358.  Charter  pro- 
visions giving  the  city  an  action  over 
against  the  owner  of  the  adjacent  lot. 
Rockford  v.  Ililderbrand,  01  111.  155, 
1871. 

-  Cromarty  v.  Boston,  127  Mass.  329  • 
Morse  v.  Boston,  109  Mass.  446. 
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bility  of  a  municipal  corporation  for  injuries  to  travellers  by  rea- 
son of  falling  substances,  such  as  awnings,  cornices,  snow,  ice, 
from  roofs  and  the  like.  Municipal  corporations  have  sometimes 
been  held  liable  for  personal  injuries  suffered  by  travellers  on  the 
street  or  sidewalks  from  the  fall  of  dangerous  substances.  The 
ground  of  the  liability  is  negligence.  The  courts  have  sometimes 
based  the  liability  on  statute  provisions  respecting  keeping  streets 
in  repair,  and  sometimes  on  their  duty  in  this  regard  based  upon 
general  principles.  On  the  one  ground  or  the  other,  it  is  generally 
held  to  be  a  corporate  duty  to  keep  the  streets  of  a  city  in  such  re- 
pair that  they  may  be  safely  travelled.  The  duty  is  not  limited  to 
the  road-bed.  A  permanent  wooden  awning  or  roofing,  covering 
the  sidewalk  of  a  street,  and  resting  for  support  upon  wooden 
posts  bedded  in  the  street,  if  insecurely  supported,  so  as  to  be  dan- 
gerous to  persons  using  stieet,  is  a  defect  in  the  street  which  the 
city  is  bound  to  repair.  Such  a  structure  made  for  private  pur- 
poses, if  unauthorized,  is  an  encroachment  upon  the  public  street, 
and  a  nuisance,  which  it  is  the  duty  of  the  city  officers,  after  no- 
tice, express  or  implied,  of  the  danger,  to  remove.  If  such  a 
structure  exists  by  authoi'ity  of  the  city,  the  city  is  liable  for  any 
defect  arising  from  want  of  proper  supervision  or  from  negligence 
in  its  construction,  and  in  such  case  there  may  be  such  liability, 
although  there  be  no  external  indication  of  danger.^  The  power 
of  a  city  over  its  streets,  and  the  right  of  the  public  to  use  them 
in  safety,  extends  upward  indefinitely  for  the  purpose  of  their 
preservation,  use,  and  enjoyment ;  and  the  duty  of  a  city  in  this 
respect  is  commensurate  with  its  power.^  A  close  study  of  the 
decisions,  which  are  fully  referred  to  in  the  notes,  some  of  which 
rest  upon  statute  provisions  and  others  on  general  principles,  and 
in  respect  of  which  there  is  some  want  of  harmony,  is  neces- 
sary to  a  thorough  understanding  of  the  subject  which  is  dis- 
cussed in  this  section. 

1  Hume   V.  JIayor  of  New  York,  74  proved.     House  v.  Montgomery  Co.,  GO 

N.   Y.   264 ;   8.  p.  Pedrick  v.  Bailey,  12  Ind.  580,  1878. 

Gray  (Mass.),  161;   Drake  v.  Lowell,  13  -  Grove  v.  Fort  Wayne,  45  Ind.  429, 

Met.    (Mass.)   292;    Day   v.    Milford,   5  1874;    s.   c.  15  Am.  Rep.  262.     In  this 

Allen  (Mass.),  98;  Norristown  v.  Mayor,  case  Warden,  C.  J.,  says:    "We  have  re- 

67  Pa.  355 ;  s.  p.  Mayor  i;.  Furze,  3  Hill  cently  decided,  in  the  case  of  Higert  v. 

(N.   Y.),  612;    Hutson  u.  Mayor,  9  N.  Y.  City   of    Greencastle,   43  Ind.  574,  that 

163;  Davenport  i-.  Mayor,  37  N.  Y.  508 ;  cities   in    Indiana,   organized    under    the 

Reqna  v.  Rochester,  45  N.  Y.  120  ;  Grove  general  law,  having  plenary  power  over 

V.  Fort  Wayne,  45  Ind.  429,   1874.     Ap-  streets,  and  having  the  power  of  taxation 
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§  1014.  In  England  and  Canada,  it  is  the  duty  of  the  parishes 
and  counties  to  keep  every  public  road,  street,  bridge,  and  high- 


sufficient  for  tliiit  purpose,  arc  bouiiil  to 
keep  the  streets,  including;  tlie  siJewalks, 
in  a  reasonably  safe  cun<litioii  tor  travel 
in  the  ordinary  modes,  and  in  dt-fault  of 
doing  so  are  liahlu  in  damages  to  jiersons 
injured  by  tiie  negleet.  We  need  not 
enter  again  upon  tlie  discussion  of  that 
subject.  We  may  remarlc,  liowever,  tliat 
this  is  tlie  established  doctrine  of  the  Su- 
preme Court  of  the  United  States,  of 
New  York,  PennsyiiHinin,  and  many  other 
states,  while  in  the  Eastern  States  it  is 
held  that  towns  are  not  thus  liable  unless 
made  so  by  statute.  See  collection  of 
cases  in  Dillon  on  Municipal  Corpora- 
tions. [Infra,  sec.  1017.]  In  the  case  of 
Detroit  r.  Blakcby,  '21  Mich.  84,  it  was 
held.  Judge  Cooley  dissenting,  that  such 
liability  docs  not  exist  in  the  absence  of  a 
statute  imposing  it.  We  are  disposed  to 
follow  the  general  current  of  authorities 
and  decisions  of  this  court,  without  en- 
tering upon  any  critical  examination  of 
the  foundation  on  which  they  rest. 

"  But  we  may  observe  that  the  act  for 
the  incorporation  of  cities,  etc.,  provides 
that  '  the  common  council  shall  have 
exclusive  power  over  the  streets,  high- 
ways, alleys,  and  bridges  within  such 
city,'  and  also  that  they  may  collect  an 
ad  valorem  tax,  for  general  purposes,  on  all 
property  within  the  city,  etc.,  not  exceed- 
ing a  stated  per  centum.  When  cities 
organize  under  this  act,  thus  investing 
themselves  with  exclusive  power  over  the 
streets,  and  with  ample  power  of  taxation 
for  general  purposes,  under  which  must 
be  included  street  improvement  purposes, 
a  dull/  devolves  upon  them  to  exercise  the 
powers  granted  so  far  as  to  make  the  streets 
reasonahlij  convenient  and  safe ;  and  if  they 
fail  to  do  so,  it  does  not  seem  at  all  un- 
reasonable that  they  should  respond  in 
damages  to  any  one  injured  by  their 
neglect  of  this  duty."  [/w/m,  sec.  1017.] 
The  learncil  judge  adds  :  "  These  dirisio-is 
of  the  Xeiv  J-Jiir/l(iiid  Slates,  based,  as  they 
are,  upon  statutes  prescribing  the  duties 
and  liabilities  of  towns,  while  they  are 
valuable  for  their  intrinsic  worth,  and  as 
emanations  from  learned  judicial  tribu- 
nals, cannot  be  held  as  controlling,  in  the 
absence  of  such  statutes,  except  so  far  as 


tlie  reasoning  is  based  upon  general  prin- 
ciples of  the  law,  and  not  ujwn  particu- 
lar statutory  regulations.  In  this  case 
it  was  held  that  the  cornice  of  a  buUdimj 
which  projects  over  a  sidewalk  in  a  city,  and 
which  is  being  constructed  in  such  a 
manner  as  to  be  dangerous  to  persons 
using  the  sidewalk  is  a  nuisance.  The 
city  has  power,  under  the  statute,  to 
abate  such  a  structure;  and  if  it  fails  to 
do  so,  after  notice  to  the  proper  au- 
thorities of  its  dangerous  character,  and 
takes  no  precaution  to  prevent  injury 
to  parties  using  the  sidewalk,  it  will  be 
liable  in  damages  to  a  person  injured  by 
its  fall.     lb. 

The  statute  of  Massachusetts,  before  cited 
(ante,  sec.  1000,  note),  is  held  to  extend  to 
injuries  caused  by  defective  awniwjs  projected 
over  the  sidewalk,  and  where  the  defect  or 
want  of  repair  in  the  projection  is  of  a 
nature  to  render  its  continuance  danger- 
ous to  the  public  safety.  Drake  v.  Lowell, 
1.3  Met.  (Mass.)  2U2,  1847;  Day  i-.  Mil- 
ford,  5  Allen  (Mass.),  98.  The  question 
is  close,  and  is  admitted  to  reach  the 
utmost  limit  of  corporate  liability,  and 
the  liability  is  regarded  as  exceptional. 
Per  Chapman,  J.,  in  Keith  v.  Easton,  2 
Allen  (Mass.),  552,  18G1  ;  Barber  v.  Rox- 
bury,  11  lb.  318.  See  opinion  of  Clif- 
ford, J.,  in  Merrill  v.  Portland,  4  Cliff. 
C.  C.  438,  as  to  municipal  liability  for 
falling  awning ;  Grove  v.  Ft.  Wayne, 
supra.  And  it  was  held  in  Ilixon  v. 
Lowell,  13  Gray  (Mass.),  50,  1859,  that 
a  city  was  not  liable  wliere  the  only  de- 
fect in  the  street  is  the  projection  from 
the  roof  of  a  building  not  owned  by  the 
city  of  a  inass  of  ire  and  snow  which  had 
gradually  accumulated  there  until  it 
overhung  the  travelled  way  and  rendered 
the  passing  beneath  dangerous.  Nor  is  a 
city  liable  for  injury  sustained  by  a 
traveller  on  a  sidewalk  by  the  falling  on 
him  of  a  sign  susjiendi  d  over  the  sidiwitlk  by 
the  adjoining  jiroprietor,  and  insecurely 
fastened,  although  the  city  had  notice  of 
the  position  and  unsafe  condition  of  the 
sign.  Jones  v.  Boston,  104  Mass.  75 
1870.  Nor  by  the  _/«///"// <;/'n"  iron  weight 
attached  to  a  flag  which  was  suspended 
across  the  street  by  third  persons.    Huvi- 
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way  in  repair,  but  they  are  not  suable  in  damages  for  neglect  of 
duty.i     In  the  United  States  there  is,  in  general,  as  before  stated, 


soil  V.  New  Haven,  36  Conn.  186.  Botli 
of  the  c.ises  last  cited  follow  Hixon  v. 
Lowell,  13  Gray  {Mass.),6H,  in  preference 
to  Drake  v.  Lowell,  13  Met.  (Mass.)  292, 
and  state  the  distinction  which,  in  Hixon 
V.  Lowell,  the  court  thought  it  easier  to 
feel  than  express.  6  Am.  Law  Rev.  666. 
But  is  it  easy  either  to  feel  or  express  the 
distinction?  And  does  not  the  difficulty 
come  from  hokling  that  the  statute  em- 
braced a  case  like  Drake  v.  Lowell .''  See 
Jones  V.  New  Haven  (falling  of  dead  limb 
from  tree  in  public  square),  34  Conn.  1, 
1867 ;  Salisbury  v.  Herchc-nroden,  106 
Iklass.  458.  Liability  for  injury  by  full  of 
derrick  on  highway.  Hardy  v.  Keene, 
52  N.  H.  370.  Owner,  and  not  tenant, 
responsible  for  safety  of  awning ;  and  if 
the  town  is  held  liable,  it  may  recover 
over  from  the  owner.  Milford  v.  Hol- 
brook,  9  Allen  (Mass.),  17,  1804 ;  Lowell 
V.  Short,  4  Cush.  (Mass.)  275;  lb.  277; 
Shipley  v.  Fifty  Associates,  106  Mass. 
194,  1870;  infra,  sec.  1034.  In  New 
York:  Hume  v.  New  York,  74  N.  Y.  264; 
Taylor  v.  Peckham,  8  R.  I.  349.  See 
Garland  v.  Towne,  55  N.  H.  55,  1874. 
When  owner  is  not  liable.  Leonard  v. 
Storer,  115  Mass.  86,  1874;  s.  c.  15  Am. 
Rep.  76  and  note ;  Clancy  v.  Byrne,  56 
N.  Y.  129,  1874;  s.  c.  15  Am.  Rep.  391 
and  note. 

Liability  for  injuries  received  on  street  by 
the  fall  of  an  unsafe  wall.  In  Georgia,  a 
city  corporation,  with  the  usual  power  to 
keep  streets  in  repair  and  to  remove 
buildings  and  obstructions  thereon,  was 
considered  to  have  the  power,  which  it 
was  bound  to  exercise,  to  remove  any 
nuisance  which  rendered  the  use  of  the 
street  dangerous,  such  as  a  deep  pit  dug 
near  the  sidewalk,  or  an  unsafe  wall  ad- 
joining it ;  and  it  was  held  to  be  liable  to 
a  person  injured  by  the  fall  of  a  high 
brick  wall  of  a  burnt  house,  on  private 
property,  at  the  line  of  the  sidewalk,  if  it 
was  negligent  in  the  discharge  of  its  duty 
to  have  tlie  wall  abated  or  made  secure. 
The  court  admitted  that  if  the  wall  was 
firm  and  had  been  thrown  down  by  a 
tempest,  there  would  be  no  liability. 
Parker  v.  Macon,  39  Ga.  725,  1869  ;  Sa- 
Tannah  v.  Waldner,  49  Ga.  324  ;  Hardy  i'. 


Keene  (fiiU  of  derrick),  52  N.  H.  370. 
But,  in  Louisiana,  a  precisely  opposite 
conclusion,  as  to  the  liability  of  a  cor- 
poration for  the  falling  of  an  unsafe  wall, 
was  reached  in  Howe  v.  New  Orleans,  12 
La.  An.  481,  1857. 

In  Jones  v.  New  Haven,  34  Conn.  1, 
1867,  it  was  held  that  a  city,  with  power 
to  protect  and  regulate  trees  in  the 
squares  and  streets,  and  which  had  by 
ordinance  prohibited  any  interference  by 
others  with  such  trees,  was  liable  for  an 
injury  caused  by  the  falling  of  a  dead  limb 
which  llie  city  had  negligently  allowed  to 
remain  upon  a  tree  in  the  public  square. 
The  decision,  however,  is  rested  by  the 
court  upon  general  principles,  and  not 
upon  the  duty  to  keep  streets  and  ways 
in  repair.  Jones  v.  New  Haven,  34  Conn. 
1,  1867  ;  supra,  sec.  986,  sec.  1003  and 
note.  See  observations  of  Hoar,  J.,  in 
Hixon  V.  Lowell,  13  Gray  (Mass.),  63. 
Faulty  construction  of  roof,  causing  pre- 
cipitation of  snow  and  ice  on  traveller. 
Shipley  v.  Fifty  Asso.,  106  Mass.  194, 
1870;  s.  c.  8  Am.  Rep.  318. 

A  municipality  is  liable  for  an  injury 
caused  by  the  fall  of  a  liberty  pole  in  a 
street,  erected  by  citizens  years  previous- 
ly, though  the  neglect  of  the  corporation 
to  remove  it  was  not  wilful,  and  it  had  no 
notice  that  the  pole  was  insecure,  and  al- 
though it  was  in  a  part  of  the  street 
which  did  not  obstruct  public  travel. 
Norristown  v.  Moyer,  67  Pa.  St.  355, 
1871;  ante,  sec.  661.  City  liable  for  ob- 
struction caused  by  rope  stretched  across 
street  and  fastened  to  stakes  set  in  the 
street,  without  placing  any  sign  of  warn- 
ing to  travellers.  Chicago  v.  Fowler,  60 
111.  322,  1871. 

1  The    King   v.    Broughton,   5   Burr 
2700 ;  The  King  v.  Penderryn,  2  T.  R 
513 ;  The  Queen  v.  Scott,  2  Ld.   Raym 
922 ;  The  King  v.  Liverpool,  3  East.  86 
The  King  i'.  Oxfordshire,  4  B.  &  C.  194 : 
The  King  ;;.  Ecclesfield,  1  B.  &  Al.  348 
The  King  v.  Eastrington,  5  A.  &  F.  765 
The  King  v.  Leake,  5  B.  &  Ad.  469,  482 ; 
Regina  v.  Inhabitants   of  Lordsmere,   19 
L.  J.  M.  C.  215 ;  Healey  v.  The  Corpora- 
tion of  Batley,  L.  R.   19  Eq.   375 ;  The 
Queen  v.  Horley.  8  L.  T.  N.  S.  382;  The 
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no  common-law  liability  for  damages  on  the  part  o(  qnasl  corpora- 
tions, such  as  counties  and  incorporated  road  districts  and  the 
like,  for  neglect  of  duty ;  and  a  civil  liability  to  a  person  injured 
by  such  neglect  is  not  generally  considered  to  exist  unless  it  is 
imposed  by  statute. 

As  respects  municipal  corporations  proper,  the  prevailing  rule, 
as  we  have  seen,  is  otherwise,  and  there  exists  in  most  of  the 
states  an  implied  liahility  to  a  civil  action  for  dauiages  for  neglect 
of  duty  iu  this  regard.^  It  is  impossible  to  give  a  definition  of 
actionable  non-repair  which  is  applicable  in  all  cases.  Such  non- 
repair in  general  terms  may  be  said  to  be  any  defect  in  a  highway 
which  renders  it  unsafe  for  ordinary  travel.^  In  the  determina- 
tion of  this  question  the  nature  of  the  country,  the  character  of 


Queen  u.  Kitchener,  L.  R.  2  C.  C.  88; 
Wellington  v.  Wilson,  14  Upper  Can.  C. 
I*.  304 ;  Ilarrold  v.  Sinicoe,  10  Upper 
Can.  C.  P.  4;3 ;  s.  c.  18  Upper  Can.  C.  P.  9 ; 
The  Queen  v.  Yorkville,  22  Upper  Can. 
C.  P.  4ol  ;  Grassick  v.  City  of  Toronto, 
3'J  Upper  Can.  Q.  B.  306. 

"  By  the  common  law  of  Em/land,"  says 
Chief  Justice  Gray,  "  the  clumje  of  re/xiir- 
{))()  hirjhwoijs  lay  u/ion  the  irihabitaiits  of  the 
parish,  of  common  riyhl,  and  could  rest  upon 
other  corporations  or  individuals  only  by  ten- 
ure or  prescription.  Lord  Hale,  in  Austin's 
Case,  1  Ventr.  183,189;  Com.  Dig.  Chim- 
in. A.  4 ;  Bac.  Ab.  Higiiway.s,  E.  13  Rep. 
(ed.  1820)  33,  note  B.  Bridges  in  hi<jh- 
icays,  if  "  within  any  city  or  town  corpo- 
rate," were  to  be  repaired  by  the  inhab- 
itants of  such  city  or  town  ;  if  "  without 
the  city  or  town  corporate,"  by  the  county ; 
and  no  other  corporation  or  private  per- 
son was  bound  to  repair  a  bridge,  unless 
by  tenure  or  prescription.  For  want  of 
repair  in  a  private  bridge,  the  person  en- 
titled to  a  passage  over  it  might  have  a 
roniedy  hy  writ  deponte  reparando,  but  for 
want  of  repair  in  a  public  bridge,  the 
remedy  was  by  presentment  or  informa- 
tion at  the  suit  of  the  king.  "  Where  it 
cannot  be  known  and  proved  what  per- 
sons, lands,  tenements,  and  bodies  politic  " 
were  bound  to  make  or  repair  a  public 
bridge,  the  St.  of  22  H.  viii.  ch.  5,  pro- 
vided a  more  speedy  remedy  to  compel 
the  inhabitants  of  the  city,  town,  or  coun- 
ty to  repair  by  application  to  four  jus- 
tices of  the  peace.     3  Sts.  of  the  Realm, 


322  ;  2  Inst.  696-703  ;  Repair  of  Bridges, 
13  Rep.  33  ;  Regina  v.  Justices  of  St 
Peter's,  2  Ld.  Raym.  1249,  12.51  ;  Com. 
Dig.  Chimin.  B.  3 ;  Bac.  Ab.  Bridges. 
Although  the  English  books  contain  num- 
erous cases  of  indictments  or  informa- 
tions for  neglect  to  repair  highways  and 
bridges,  no  instance  has  been  referred  to  in 
the  frequent  discussions  of  the  subject  in 
England  and  in  this  country,  in  which  an 
Enplish  court  has  sustained  a  private  action 
against  a  public  or  municipal  corporation  or 
quasi  cor jioral ion  for  such  neglect,  except  un- 
der a  statute  exjrressly  or  by  necessari/  impli- 
cation giving  such  a  remedy."  Hill  v.  Boston, 
122  Mass.  344,  345,  1877,  where  the 
learned  chief  justice  gives  an  instructive 
review  of  the  English  and  American  de- 
cisions on  the  subject.    Ante,  sec.  907. 

Duty  of  keeping  in  repair  extends  to 
a  street  so  opened  as  to  invite  public  trav- 
el thereon,  whether  the  street  has  been 
fully  brought  to  grade,  or  formally  de 
dared  open  or  not.  Lindholm  i-.  St.  Paul, 
19  Minn.  245,  1872. 

1  Morey  v.  Newfane,  8  Barb.  (N.  Y.) 
615  ;  People  v.  Commissioners  of  High- 
ways, 7  Wend.  (N.  Y.)  474  ;  Chidsey  »'. 
Canton,  17  Conn.  475;  Riddle  v.  Proprie- 
tors of  Locks  and  Canals  on  the  Merri- 
mac  River,  7  ilass.  109;  Bigelow  v. 
Randolph,  14  Gray  (Mass.),  541. 

-  Castor  V.  Uxbridge,  39  Upper  Can. 
Q.  B.  113;  Hixon  i-.  Lowell,  13  Gray 
(Mass.),  59;  Barber  r.  Roxbury,  11  Allen 
(Mass.),  318,  320;  Hewison  r.  New  Hav- 
en, 34  Conn.  130,  142. 
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its  highways,  and  the  care  usually  exercised  in  reference  to  such 
highways  must  all  be  taken  into  consideration.^ 

§  1015.  But  a  municipal  corporation,  even  in  those  states  which 
assert  an  implied  liability  for  damages  caused  by  a  failure  to  keep 


1  Hull  I'.  Richmond,  2  W.  &  M.  337. 
Illustrations  o/"  tvhat  constitutes  non- 

KEPAIR     or    ACTIONABLE      DEFECTS      ill     a 

hi]/liway.  It  must  be  a  question  of  fact 
altogether  for  a  jury  to  say  whetlier  the 
phice  alleged  to  be  out  of  repair  is 
dangerous,  and,  if  so,  from  what  cause ; 
and  if  from  a  natural  cause  or  process, 
whether  the  persons  liable  to  repair  the 
road  could  reasonably  and  convenient- 
ly, as  regards  expenditure  and  labor, 
have  made  the  road  safe  for  use.  Cas- 
well V.  St.  Mary's  Plank  Road  Co.,  28 
Upper  Can.  Q.  B.  247,  254.  The  season 
of  the  year,  tlie  place  of  the  accident,  the 
hour  of  the  day  or  night,  the  manner  and 
nature  of  the  accident,  must  all  be  taken 
into  consideration  in  determining  the 
question.  See  Castor  v.  U.xbridge,  39 
Upper  Can.  Q.  B.  113;  Ringland  v.  Tor- 
onto, 23  Upper  Can.  C.  P.  98 ;  Ilutton  v. 
Windsor,  34  Upper  Can.  Q.  B.  487  ;  Green 
r.  Danby,  12  Vt.  338 ;  Rice  v.  Montpel- 
ier,  19  Vt.  470 ;  Cassedy  v.  Stockbridge, 
21  Vt.  391 ;  Sessions  v.  Newport,  23  Vt. 
9;  Kelsey  v.  Glover,  15  Vt.  708;  Merrill 
V.  Hampden,  26  Me.  234 ;  Providence  v. 
Clapp,  17  How.  (U.  S.)  161 ;  Fitz  v.  Bos- 
ton, 4  Cush.  (Mass.)  365 ;  Johnson  v.  Hav- 
erhill, 35  N.  H.  74  ;  Winship  v.  Enfield,  42 
N.  H.  197.  The  cause  of  tlie  accident 
may  be  either  structural  defect  or  inert 
matter  left  eitlier  upon  or  over  tiie  road. 
Davis  V.  Bangor,  42  Me.  522.  In  some 
cases  it  has  been  held  that  the  defect 
must  be  such  as  to  render  the  corporation 
liable  to  an  indictment  for  a  nuisance. 
Howard  v.  Bridgewater,  16  Pick.  (Mass.) 
189;  Merrill  v.  Hampden,  26  Me.  234; 
Ringland  v.  Toronto,  23  Upper  Can.  C. 
P.  93  ;  Hutton  v.  Windsor,  34  Upper  Can. 
Q.  B.  487  ;  Ray  v.  Petrolia,  24  Upper  Can. 
C.  P.  73  ;  Boyle  et  al.  v.  Dundas,  25  Upper 
Can.  C.  P.  420 ;  Castor  v.  Uxbridge,  39 
Upper  Can.  Q.  B.  113.  But  however  de- 
sirable that  may  be  as  a  rule  of  de- 
cision, it  has  not,  says  Judge  Harrison, 
been  adopted  in  Canada.  Burns  et  nx. 
V.  Toronto,  42   Upper   Can.  Q.  B.  560 ; 


Goldthwaite  v.  East  Bridgewater,  5  Gray 
(Mass.),  61.  It  is  not  every  nuisance 
which  obstructs,  hinders,  or  delays  trav- 
ellers on  a  highway  which  constitutes 
non-repair  of  the  highway.  Hewisnn 
V.  New  Haven,  34  Conn.  140.  Tlie 
traveller  may  be  obstructed  by  a  con- 
course of  people,  by  a  crowd  of  carriages, 
his  horse  may  be  frightened  by  tiie  dis- 
charge of  guns,  the  explosion  of  fire- 
works, by  tlie  falling  of  a  signboard  inse- 
curely fastened,  by  military  music,  by 
the  presence  of  wild  animals,  and  yet  the 
highway  not  be  in  any  legal  sense  out  of 
repair.  Hixon  i'.  Lowell,  13  Gray  (Mass.), 
59  ;  Davis  v.  Bangor,  42  Me.  522 ;  French 
i\  Brunswick,  21  Me.  29  ;  Taylor  v.  Peck- 
ham,  8  R.  I.  349  ;  s.  c.  6  Am.  Rep.  578 ; 
Jones  V.  Boston,  104  Mass.  75  ;  s.  c.  6  Am. 
Rep.  194  ;  Hevvison  v.  New  Haven,  9  Am. 
Rep.  34.  "Any  object  in,  upon,  or  near 
the  travelled  path,  wliich  would  neces- 
sarily obstruct  or  hinder  one  in  tlie  use  of 
the  road  for  the  purpose  of  travelling 
tliereon,  or  which,  from  its  nature  and  po- 
sition, would  be  likely  to  produce  that 
result,  would  generally  constitute  a  de- 
fect in  the  highway."  Hewison  v.  New 
Haven,  34  Conn.  140;  Harrison  Munic. 
Man.  4th  ed. 

Obstructions  to  the  travelled  path. 
Towns  must  remove  actionable  obstruc- 
tions to  the  travelled  path  or  route  hy 
ivhomsoever  placed  there,  but  "  are  not  lia- 
ble for  obstruction  in  portions  of  the 
highway,  not  part  of  the  travelled  path, 
and  not  so  connected  with  it  that  tiiey 
will  affect  the  security  or  convenience  for 
travel  of  those  using  the  travelled  path." 
Smith  V.  Wendell,  7  Cush.  (Mass.)  498, 
500,  1851,  per  Deicey,  J.;  Shepardson  i". 
Colerain,  13  Met.  (Mass.)  55;  Kellogg  v. 
Northampton,  4  Gray  (Mass.),  65,  1855; 
8.  c.  8  Gray  (Mass.),  504;  Howard  v. 
North  Bridgewater,  16  Pick.  (Mass  )  189; 
Cogswell  V.  Lexington,  4  Cusli.  (Mass.) 
307  ;  Hayden  v.  Attleborough,  7  Gray 
(Mass.),  3.38,  1856;  Wheeler  v.  Westport, 
30  Wis.  92. 
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its  streets  in  repair,  is  liable  in  respect  of  defects  caused  Ly  others 
only  071  the  ground  of  neijUgence.  The  liability  is  not  that  of  a 
guarantor  of  the  safety  of  the  traveller.  The  corporate  authori- 
ties are  only  bound  to  use  reasonable  skill  and  diligence  in  mak- 
iiic  the  streets  and  sidewalks  safe  and  convenient  for  travel.  It 
is  under  no  obligation  to  provide  for  everytliing  that  may  happen 
upon  them,  but  only  for  such  things  as  ordinarily  exist  or  such  as 
may  reasonably  be  expected  to  occur.  They  are  not  bound  to 
keep  the  streets  in  such  condition  tluit  a  traveller  thereon  may 
with  safety  run  his  horses  at  a  furious  rate  of  speed  or  drive 
thereon  unmanageable  horses,  nor  are  they  bound  to  keep  the 
streets  in  such  condition  that  damage  may  not  be  caused  thereon 
by  horses  which  have  escaped  from  the  control  of  their  driver 
and  are  running  away.^ 

§  1016.  Nor  is  a  municipal  corporation  bound  to  keep  all  of  its 
streets  and  all  parts  of  the  streets  in  good  repair;  but  when  it 
opens  a  street  and  invites  public  travel,  it  must  be  mada  reasona- 
bly safe  for  such  use  ;  but  this  does  not  necessarily  imply  as  a 
matter  of  law  that  the  ivhole  ividth  of  the  street  must  be  in  good 
condition.  Whether  the  street  was  wide  enough  to  be  safe  ; 
whether  it  was  in  a  reasonably  safe  condition  for  public  use  by 
travellers  who  use  ordinary  care  to  avoid  injury  are  almost  always 
questions  for  the  jury.^ 

1  Ring  V.  Cohocs,  77  N.  Y.  83 ;  where  Mass.   258  ;    Stone  v.  Hubbardston,  100 

the  subject  is  clearly  presented  by  Earl,  J.  Mass.  54  ;  ante,  sees.  1005,  1007,  note. 

Moulton  V.  Sandford,  51  Me.  127  ;  Nichols  In  some  of  the  states  the  rule  is  that 

V.  Athens,  60  Me.  402;  Perkins  v.  Fayette,  when  an  accident  occurs  from  a  negligent 

G8  Me.   152  ;   Davis  v.  Dudley,  4  Allen  defect  in  the  highway,  the  fact  that  the 

(Mass.),  558;    Titus  v.  Northbridge,    97  liorse  was  at  the  time  uncontrollable,  or 

Mass.  258 ;  Fogg  v.  Nahant,  98  Mass.  578  ;  running  away,  furnishes  no  defence  to  an 

Murdock  y.  Warick,  4  Gray  (Mass.),  178;  action  for  the  injury.     Baldwin  r.  Turn- 

Dreher  I'.  Fitchburg,  22  Wis.675;    Houfe  pike  Co.,  40  Conn.  238;  Hull  r.  Kansas 

V.  Fulton,  29  Wis.  296 ;  Uockford  v.  Ilil-  City,  54  Mo.  001 ;  Ilimt  v.  Pownal,  9  Vt. 

dcbrand,   Gl   III.   155,   1871;    infra,   sees.  411;  Winship  v.  Enfield.  42  N.  H.  107; 

1017,  1020.      "When  a  horse  hi/  reason   of  Hey  i;.  Philadelpliia,  81  Pa.  St.  44;  Sher- 

f'rii/ht,  disease,  or  vicioiisness  becomes  actu-  wood   v.   Hamilton   City,  37  Upper  Can. 

ally    uncontrollable,   so    that   his   driver  Q.   B.  410;  King  c.  Cohocs,  77  N.  Y.  83; 

cannot  stop  him,  or  direct  his  course,  or  ante,  sec.  1007,  note, 

regain  control  over  his  movements,  and  ^  Bassett  v.  St.  Joseph,  53  Mo.  290, 

in  this  condition  comes  upon  a  defect  in  1873;   Bro\vn   v.   Glasgow,   57   Mo.  157, 

tiie  highway  by  which  an  injury  is  occa-  1874.      On  this  general  subject  see  ante, 

sioned,  the  town  is  not  liable  for  the  in-  sec.  1007   and  cases   cited  in   the   notes, 

jury,  unless  it  appears  that  it  would  have  Craig  r.  Sedalia,  03  Mo.  417,  187G. 

occurred   if  tiie    horse  had   not  been   so  In  the  case  last  cited,  in  which  the  ac- 

uncontroUable.     Titus  v.  Northbridge,  97  cident  teas  ascribed  to  a  rid'je  in  the  middle 
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§1017.  (789)  Result  summed  up.  —  It  may  be  fairly  deduced 
from  the  many  cases  upon  this  subject  referred  to  in  the  preced- 
ing sections  and  notes,  that  in  the  absence  of  an  express  statute 
imposing  the  duty  and  declaring  the  liabilit}',  municipal  corpora- 
tions proper^  having  the  powers  ordinarily  conferred  upou  them 
respecting  bridges,  streets,  and  sidewalks  within  their  limits,  owe 
to  the  public  the  duty  to  keep  them  in  a  safe  condition  for  use  in 
the  usual  mode  by  travellers,  and  are  liable  in  a  civil  action  for 
special  injuries  resulting  from  neglect  to  perform  this  duty.^ 
Such  duty  and  liability  are  considered  to  exist,  without  a  posi- 
tive statute,  when  the  following  conditions  concur  :  — 

1.  The  place  in  question,  whether  bridge,  sidewalk,  or  street, 
must  be  one  tohich  it  is  the  duty  of  the  corporation  to  repair  or  keep 
in  a  safe  condition;  and  this  duty  (to  keep  in  repair),  if  not 
specifically  enjoined,  must  arise  upon  a  just  construction  of  the 
charter  or  statutes  applicable  to  the  corporation. 

2.  This  duty  or  burden  must  appear,  upon  a  fair  view  of  the 
charter  or  statutes,  to  be  imposed  or  to  rest  upon  the  municipal 
corporation,  as  such,  and  not  upon  it  as  an  agency  of  the  state,  or 
upon  its  officers  as  independent  public  officers.  (This,  however, 
in  general,  appears  sufficiently  where  the  municipality  sought  to 
be  made  liable  exists  under  a  special  charter  or  general  act  which 
confers  upon  it  peculiar  powers  and  privileges  as  respects  streets, 
their  control  and  improvement,  not  possessed  throughout  the 
state  at  large  under  its  general  enactments  concerning  ways.) 

3.  The  poiver  to  perform  the  duty  of  maintaining  the  streets  in 
a  safe  condition,  by  authority  to  levy  taxes  or  impose  local  assess- 
ments for  the  purpose,  must  be  (as  it  almost  always  is)  conferred 
upon  the  corporation.^ 

of  the  street  about  six  inches  high,  two  feet  or  fjnlly  in  a  part  of  the  street  not  travelled, 

in  width,  and  sloping  gently  to  the  sur-  and  where  the  travelled  portion  is  of  suffi- 

,  face  of  the  street,  the  rest  of  the  street  cient    width,    and  in  a    safe    condition, 

being  in  good  repair  and  unobstructed,  Brown  v.  Glasgow,  supra. 

//o(/7/i,  J.,  well  observes:     "Every  defect  i  Enforcing   this  duty   by  mandamus: 

or  imperfection  in  the  streets  of  a  city  is  see  ante,  sec.  836.     By  indictment:   ante, 

not  actionable.     It  must  appear  that  un-  sees.  931-9-34. 

der  the  particular  circumstances  of  the  ^  Weightman  v.  Washington,  1  Black, 

case,  it  was  the  duty  of  the  city  to  have  (U.  S.)    39,  1861   (corporate   liabihty  for 

removed  the  obstruction,  or  repaired  the  unsafe  bridge)  ;  distinguished  from  Prov- 

defect  wliich  occasioned  the  injury,  and  idence  v.  Clapp,  17  How.  (U.S.)  161;  and 

that  tlie  person  complaining  was  at  the  from  Russell  v.  Men  of  Devon,  2  Term  R. 

time   in   the  exorcise  of  ordinary  care."  661 ;  and  approving  Henley  v.  Mayor,  etc. 

do  Mo.  419.     There  is  ordinarily  no  la-  of  Lyme,   5  Bing.    91;    s.  c.  3   Bnrn.  & 

bility  where  the  accident  is  caused  by  a  hole  Adolph.  77  ;  s.  c.  2  CI.  &  Fin.  331 ;  Barnes 
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§  1018.   Author's  comments  on  the  prevailing  view.  —  Wliere  the 
duti/  to  keep  streets  in  repair  is,  in  terms,  enjoined  uj)on  the  cor- 


V.  Dlst.  of  Columbia,  01  U.  S.  540,  1877  ; 
Omaha  v.  Olmsted  (liole  in  sidewalk),  5 
Nel).  MC,  1877.  Text  cited  and  approved 
in  Junsen  v.  Atchison,  16  Kan.  '6i>ii,  1870; 
Campbell  v.  Montgomery,  53  Ala.  527 ; 
Oliver  v.  Kansas  City,  O'J  Mo.  7!) ;  Rich- 
mond V.  Courtney,  32  Gratt.  (Va.)  702; 
Centreville  v.  Woods,  57  Ind.  102  ;  Albrit- 
tiii  r.  Iliiiitsville,  GO  Ala.  480.  Weightman 
I'.  Washington,  above  cited,  was  followed 
by  Nebraska  City  v.  Campbell,  2  Black, 
500,  1802,  where  a  city  corporation,  with 
control  over  streets,  and  power  to  levy 
taxes  to  keep  them  in  repair,  wliich  left  a 
bridge  on  a  street  over  a  creek  defective 
and  unsafe  for  want  of  sidc-iailin;/,  was  held 
liable  for  damages  happening  in  conse- 
quence. See,  also,  Chicago  v.  Hobbins,  2 
Black,  418,  1862;  s.  c.  again,  4  Wall.  057, 
18G0;  Mayor  v.  Slieffield  (stump  in  side- 
walk), 4  Wall.  180,  1860.  This  case, 
which  was  somewhat  peculiar  in  its  cir- 
cumstances, was  tried  before  Mr.  Justice 
Nilson  at  the  circuit.  When  the  evidence 
was  in, the  learned  judge  charged  the 
jury,  whereupon  the  counsel  for  the  city 
handed  up  a  long  series  of  requests  to 
cliarge,  which  his  Honor,  without  reading, 
directed  to  be  given  to  tlie  clerk  and  filed. 
His  judgment  was  affirmed.  See,  also, 
Ilutson  ('.  Mayor  of  New  York,  0  N.  Y.  (5 
Seld.)  103,  1853.  .l/f/.wn,  J.,  admits  exis- 
tence of  cases  of  contrary  bearing  wjiere 
the  means  to  keep  in  rei)air  are  limited, 
but  regards  them  as  not  applicable,  since 
the  city  of  New  York  "  is  possessed  of  the 
most  ample  powers  in  this  respect."  lb. 
170.  See  s.  c.  6  Sandf.  (N.  Y.)  Superior 
Court,  230,  and  exposition  of  the  ground 
on  which  it  was  decided  by  Denio,  J.,  0  N. 
Y.  (5  Seld.)  450,  458,  in  Griffin  i'.  Mayor, 
etc.  of  New  York.  And  see,  also,  Lloyd 
V.  Mayor,  etc.  of  New  York,  5  N.  Y.  (1 
Seld.)  360,  1851  ;  Mayor,  etc.  of  New 
York  V.  Furze,  3  Hill  (N.  Y.),  612,  1842. 
Approved  by  Svldcn,  J.,  16  N.  Y.  162,  note ; 
5  Seld.  108;  lb.  458.  Explained,  1  Denio, 
505;  32  N.  Y".  165;  Conrad  v.  Ithaca.  10 
N.  Y.  158,  1857  ;  Weet  v.  Brockport,  lb. 
161,  and  review  of  cases  in  the  learned 
opinion  of  Si'hhm,  J. ;  Storrs  v.  Utica,  17 
N.  Y.  104  and  cases  cited  ;  Davenport  v. 
Ruckman,  37  N.  Y.  568,  1808,   in   which 


Ilunt,  C.  J.,  declares  that  the  liability  of 
the  corporation  of  the  city  of  New  York 
extends  to  injuries  arising  from  the 
omission  of  the  duly  to  re/jair,  as  well  as 
to  those  arising  from  some  act  done  by  it. 
Requa  1-.  Rochester,  45  N.  Y.  120,  1871; 
ClemCJice  v.  Auburn,  00  N.  Y.  334,  1876; 
Divenony  v.  Elmira,  51  N.  Y.  006, 
1873  ;  Krie  v.  Schwingle,  22  Pa.  St.  384, 
1853.  The  text  cited  and  approved.  Fort 
Wayne  v.  Dewitt,  47  Ind.  301,  307,  1874; 
Iligert  V.  Greencastie,  43  Ind.  574,  1873 ; 
Richmond  v.  Courtney,  32  Gratt.  (V'a.) 
702 ;  (\mtreville  v.  Woods,  57  Ind  102. 
Wilful  neglect  not  essential  to  liability  ; 
and  as  to  defence  of  want  of  funds,  and 
want  of  means  to  raise  them,  see  remarks 
of  Black,  C.  J.,  lb.  384,  380.  .l.s  to  hrid;/es, 
see  (inte,  sees.  728,  720,  063,  and  Index  — 
Bridge.  Blake  ;•.  St.  Louis,  40  Mo.  569; 
Smith  V.  St.  Joseph,  45  .Mo.  440  ;  St.  Paul 
r.  Kirby  (injury  to  child),  8  Minn.  154; 
St.  Paul  V.  Seitz,  3  lb.  2!)7 ;  Topeka  i-. 
Tuttle,  5  Kan.  425 ;  Atchison  v.  King,  9 
Kan.  550  ;  States.  Mayor, etc.,  11  Humph. 
(Tenn.)  217,  1850,  per  McKinueij,  J.; 
Smoot  I'.  Wetumpka,  24  Ala.  112,  1854. 
See  Davis  v.  Montgomery,  51  Ala.  139, 
1874;  Campbell  v.  Montgomery,  53  Ala. 
527,  1875  ;  s.  c.  25  Am.  Rep.  056  ;  Brown- 
ing ('.  Springfield,  17  111.  143, 18-35  ;  Joliet 
V  V'erley,  '-jo  111.  58  ;  Bloomington  v.  Bay, 
42  111.  503 ;  Chicago  v.  Gallagher,  44  IlL 
205  ;  Chicago  i-.  Johnson,  53  III.  91 ;  De- 
catur v.  Fisher,  lb.  407.  The  principle  is 
adhered  to.  Chicago  v.  Fowler,  60  III.  322, 
1871,  and  Centralia  v.  Scott,  59  111.  129; 
Peru  V.  French,  55  111.  317;  ante,  sec. 
900,  note  ;  Hey.  v.  Philadelphia,  81  Pa. 
St.  44,  1876;  s.  c.  22  Am.  Rep.  733; 
Rusch  V.  Davenport  (defective  bridge), 
0  Iowa,  443,  1858;  Rowell  v.  Williams, 
20//..  210,  1870;  Ellis  v.  Iowa  City,  lb. 
229  ;  lb.  73 ;  Soper  v.  Henry  County,  26 
lb.  264,  1808;  McCullom  r.  County,  21  lb. 
400;  Pease  I'.  Dayton  (defective  bridge), 
4  Ohio  St  80,  1854  ;  Tallahassee  v.  For- 
tune, 3  Fla.  19,  1850;  Baltimore  v.  Mar- 
iott  (ice  on  pavement),  9  Md.  174; 
Baltimore  v.  Pennington,  15  Md.  12, 
18.J0  ;  Baltimore  v.  Bramian  (accident  in 
a  place  not  public),  14  Md.  227,  1859; 
Shartle   v.    Minneapolis,    17   Minn.    308, 
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porate  authorities,  and  they  are  sujyplied  ivith  the  means  to  perform 
it,  there  is  little  difficulty,  we  think,  in  holding  the  corporation 
liable,  on  the  general  principles  of  the  law,  without  an  express 
statute  declaring  the  liability  to  a  civil  action  by  any  one  spe- 
cially injured  by  its  neglect  to  discharge  this  specific  duty.^  But 
where  the  duty  to  repair  is  not  specifically  enjoined,  and  an 
action  for  damages  caused  by  defective  streets  is  not  expressly 
given,  still  both  the  duty  and  the  liability,  if  there  be  nothing  in 


1871  (defective  briilge) ;  Cleveland  v.  St. 
Paul,  18  Minn.  279  ;  Moore  v.  Minneapolis, 
I'J  Minn.  300;  Eurnell  v.  St.  Paul,  20 
Minn.  117;  O'Leary  i'.  Mankato,  21  Minn. 
65;  Staples  v.  Canton,  09  Mo.  5!)2,  citing 
and  approving  text ;  McDonough  v.  Ne- 
vada City,  0  Nev.  90,  1870;  Hines  v. 
Lockport,  5  Lans.  (N.  Y.)  17;  Covington 
V.  Bryant,  7  Busli  (Ky.),  248,  1870; 
Wheeler  v.  Westport  (wliat  is  a  defect?), 
30  Wis.  392 ;  ante,  sec.  996 ;  Koester  v. 
Ottumwa  (insufficient  barricade),  34  Iowa, 
41.  The  rule  as  to  imjdied  liability  of 
municipal  corporations  to  damages  caused 
by  their  failure  to  keep  tiieir  streets  and 
sidewalks  in  a  safe  condition  was  vigor- 
ously assailed  by  counsel  in  Jansen  v. 
Atchison,  16  Kan.  358, 187G  ;  but  the  court 
adhered  to  its  former  decisions,  remark- 
ing that  although  the  reasons  given  for 
the  rule  might  not  be  entirely  satisfactory, 
yet  it  had  been  so  generally  approved,  and 
was  on  the  whole  so  just,  that  it  ought  not 
to  be  overthrown.  Ground  of  implied 
liability  in  Indiana,  ante,  sec.  1013,  note. 

The  principles  stated  in  the  text  find 
some  support  in  the  general  reasons  on 
which  tiie  judgments  in  several  important 
recent  cases  in  England  rest.  Foreman  v. 
Canterbury,  Law  R.  6  Q.  B.  214,  1871  ; 
Mersey  Dock  Cases,  Law  H.  1  H.  L.  93  ; 
8.  c.  11  House  of  Lords  Cases,  686,  1866. 
Contra.  In  New  Jersey  the  view  is  taken 
that  the  duty  of  a  city  in  respect  to  the 
repair  of  its  streets  is  a  puhlic  duty  (not  a 
corporate  one),  and  that  the  neglect  to 
perform  it  will  not  give  a  private  remedy 
without  an  express  statute.  Pray  v. 
Jersey  City,  32  N.  J.  L.  394  (4  Vroom), 
1868,  reaffirming  Freeholders  v.  Strader 
(7»/asi  corporation),  3  Harr.  (N.  .J.)  108, 
1840.  Compare  Durant  v.  Palmer,  5 
Dutch.  -544.  See,  also,  Detroit  v.  Blakeby, 
21  Mich.  84;  s.  c.  9  Am.  Law  Reg.  (N. 


S.)  670,  with  note.  In  Maryland,  the 
other  extreme  is  held,  and  counties  are 
liable  without  an  express  statute  to  a 
private  action  in  respect  of  defective 
roads,  on  the  ground  that  a  public  duty  is 
enjoined  with  the  means  of  performance, 
and  that  the  public  have  a  remedy  for 
neglect  by  indictment,  and  a  party 
specially  injured  by  action.  County  Com- 
missioners V.  Duckett,  20  Md.  468,  1863 ; 
County  Commissioners  v.  Gibson,  36  Md. 
229;  ante,  sec.  961,  note.  See  Brown  v. 
Jefferson  County,  16  Iowa,  3.39,  assuming 
liability  of  counties  for  defective  bridges. 
But  see  Soper  v.  Henry  County,  26  Iowa, 
264,  for  discussion  of  question. 

In  Pennsylvania  tiie  duty  and  liability 
as  to  maintaining  highways  and  bridges 
in  repair  is  statutory.  Ilapho  v.  Moore, 
68  Pa.  St.  404.  And  an  action  will  lie  to 
recover  damages  for  an  injury  sustained 
by  reason  of  tiie  negligence  of  its  officials 
to  keep  its  roads  and  streets  in  proper 
repair.  Pittsburgh,  etc.  v.  Pittsburgh, 
80  Pa.  St.  72  ;  McLaughlin  v.  Corry,  77 
Pa.  St.  109;  Dean  v.  New  Milford,  5  W. 
&  S.  545 ;  Allentown  v.  Kramer,  73  Pa. 
St.  406;  Newlin  v.  Davis,  77  Pa.  St.  317  ; 
Fritsch  v.  City  of  Alleghany,  Pa.  St.  1879 
(not  yet  officially  reported).  In  Illinois 
civil  townships  not  thus  liable.  Russell 
i>.  bteuben,  57  111.  35;  White  v.  Bond 
County,  58  111.  297.  1871. 

1  It  is  held  in  New  York  that  the 
absence  of  necessary  funds,  or  the  legal 
means  of  procuring  them,  will  excuse  the 
performance  of  the  duty.  Hines  i.'.  Lock- 
port,  50  N.  Y.  236.  Affirmed,  Weed  v. 
Ballston,  76  N.  Y.  329.  Where  the  city 
voluntarily  assumes  the  duty  to  build 
sidewalks,  gutters,  etc.,  it  is  liable  for 
want  of  repair.  Alton  v.  Hope,  68  111. 
167,  1873.  See  Haskell  v.  Penn  Yan,  5 
Lans.  (N.  Y.)  43. 
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the  charter  or  legislation  of  the  state  to  negative  the  inference, 
has  often,  and  in  our  judgment  properly,  been  deduced  from  the 
intrinsic  nature  of  tlie  special  powers  conferred  upon  tlie  corpora- 
tion to  open,  grade,  improve,  and  exdiisivchj  control  public  streets 
within  their  limits,  and  from  the  means  which,  by  taxation  and 
local  assessments,  or  both,  the  law  pkices  at  its  disposal  to  enable 
it  to  discharge  this  duty.^ 

§  1019.  Nature  of  the  liahility.  —  A  municipal  corporation  is 
not  an  insurer  against  accidents  upon  the  streets  and  sidewalks. 
Nor  is  every  defect  therein,  though  it  may  cause  the  injury  sued 
for,  actionable.  It  is  sufficient,  we  think,  if  the  streets  (which  in- 
clude sidewalks  and  bridges  thereon)  are  in  a  reasonably  safe  con- 
dition for  travel  in  the  ordinary  modes,  by  night  as  well  as  by  day  ; 
and  whether  they  are  so  or  not  is  a  practical  question,  to  be  de- 
termined in  each  case  by  its  particular  circumstances.^ 

§  1020.  Ground  of  the  liability.  —  Notice. —  Contributory  neg- 
ligence.—  Damages.  —  The  ground  of  the  action  is  either  positive 
misfeasance  on  the  part  of  the  corporation,  its  officers,  or  servants, 
or  by  others  under  its  authority,  in  doing  acts  which  cause  the 
streets  to  be  out  of  repair,  in  which  case  no  other  notice  to  the 
corporation  of  the  condition  of  the  street  is  essential  to  its  liabil- 
ity ;  or  the  ground  of  the  action  is  the  neglect  of  the  corporation  to 
put  the  streets  in  repair,  or  to  remove  obstructions  therefrom,  or 
to  remedy  causes  of  danger  occasioned  by  the  wrongful  acts  of 
others,  in  which  cases  notice  of  the  condition  rf  the  street,  or  what 
is  equivalent  to  notice,  is  necessary,  as  will  presently  be  stated, 
to  give  to  the  person  injured  a  right  of  action  against  the  corpora- 

1  All)rittin    y.  ITuntsville,  60  Ala.  486;  Cush.    (Mass.)   524,   534;    Davenport  u. 

citiiiEr  and  approving  text.  Kuckman,  o?  N.  Y.  568,  ISOS;  Jolinson  w. 

-  Rlake  v.   St.  Louis,  40  -AIo.  566,  571,  Ilaverliiil,  35  N.  II.   74  ;  Ghenn  r.  Prov- 

per  Wdijner,  J.;  Smith  v.  St.  Joseph,  45  incetown,  105  Mass.  313,  1870;  Williams 

Mo.    449,    1870.      Te.xt    cited    and    ap-  v.  Clinton.  28  Conn.  264  ;  Bacon  v.  Boston, 

proved.  Richmond  v.  Courtney,  32  Gratt.  3  Cush.  (Mass.)  174  ;  Manderschid  i-.  Du- 

(Va.)  792;  Centreville  v.  Woods,  57  Ind.  buque,  29  Iowa,  73,   1870;  Baiidiaer  v. 

192;     Seward   v.  Milford,   21  Wis.  485;  Cape  Girardeau,  11  C.  L.J.  15,  approving 

Landolt  v.  Norwich,  6  Am.  Law  Reg.  (N.  te.xt.     One  who  owns  a  terry  outside  of  a 

S.)  383;  Furnell  v.    St.   Paul,  20  Minn,  city,  from  which  pul)lic  travel  is  diverted 

117,  1873;  Atchison   v.  Jansen,  21  Kan.  by  the  failure  of  tlie  city  to  keep  a  certain 

560;    Vicksburg    v.   Hennessy,  54  Miss,  street  in  repair,  suffers  no  injury  other 

391,  approving  text;    Leicester  v.  Pitts-  than  that  shared  by  the  general  public, 

ford,  6  Vt.  245  ;  Rockford  v.  Hilderbrand,  and  is   not  entitled  to  damages  therefor. 

61  111.  155,  1871.     Raymond  v.  Lowell,  6  Prosser  v.  Ottumwa,  42  Iowa,  509,  1876. 
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tion,  unless,  indeed,  the  matter  be  otherwise  regulated  by  stat- 
ute.^     It  is  also  essential  to  UahiUty  that  the  plaintiff  should  have 


^    As  TO  DEGREE  OF  CARE  REQUIRED 

OF  THE  FLAixTiFF.  —  Craig  V.  Sedalia,  (33 
Mo.  417,  187G ;  Kvans  i-.  Utica,  69  N.  Y. 
166,  1877;  Albrittin  v.  Huntsville,  60 
Ala.  486;  Fallen  v.  Boston,  3  Allen 
(Mass.),  38;  Gilman  i'.  Deerfiekl,  15  Gray 
(Mass.),  577;  Fogg  v.  Naliant,  100  Mass, 
-78;  Damon  i\  Scituate  (travelling  on 
wrong  side  of  road),  119  Mass,  6G,  1875  ; 
s.  c.  20  Am.  Rep.  315;  Griffin  v.  Mayor, 
9  N.  Y.  456;  Munger  v.  Kailroad  Co.,  4 
Cumst.  349;  Railroad  Co.  v.  Munger,  5 
Denio,  255,  and  cases  cited ;  Cobb  v. 
Standish  [woman  driving),  14  Me.  198; 
Coombs  r.Purrington(  walking  in  carriage- 
way), 42  lb.  332  ;  .Centralia  v.  Krouse,  64 
III.  10,  1872;  s.  c.  5  Ch.  Leg.  News,  123  ; 
Harper  v.  Milwaukee,  30  Wis.  365,  1872 ; 
Ripon  V.  Bittel,  30  Wis.  614 ;  Rcqua  v. 
Rocliester,  45  N,  Y.  129,  1871  ;  Davenport 
V.  Ruckman,  37  N.  Y.  568;  Todd  v.  Troy, 
61  N.  Y.  50(5,  1875  ;  Diveny  i^.  Elmira,  51 
N,  Y.  500,  1873;  Beatty  v.  Gilmore,  16 
ra.  St.  4G3 ;  Seward  v.  Milford,  21  Wis. 
485;  Weisenberg  v.  Appleton,  26  Wis. 
56;  Murpliy  v.  Dean,  101  Mass.  455, 1869; 
Norris  v.  Litchfield,  35  N.  H.  271;  lb. 
5.30;  Winn  t'.  Lowell  (plaintiff  with  poor 
sight),  1  Allen  (Mass.),  177;  Lynch  v. 
Smith  (injury  to  child),  104  Mass.  52; 
Hyde  v.  Jamaica,  27  Vt.  443  ;  infra,  sec. 
1026.  It  is  the  duty  of  plaintiff,  when  he  is 
walking  at  night  on  streets  which  are  un- 
usually icy,  to  use  more  than  ordinary 
care.  Rockford  v.  Hilderbrand,  61  III. 
155,  1871.  See  Merrill  v.  Portland,  4  Cliff. 
C.  C.  138. 

Plaintiff's  knowledge  of  defect 
—  effect  of.  —  President,  etc.  v.  Dusou- 
cliett,  2  Ind.  587  ;  Farnum  v.  Concord,  2 
N.  H.  392 ;  Reed  v.  Northfield,  13  Pick. 
(Mass.)  04 ;  Wheeler  v.  Westport,  30 
Wis.  392  ;  Aurora  v.  Pulfer,  50  111.  270 ; 
Smith  V.  St.  Joseph,  45  Mo.  449  ;  Maho- 
ney  v.  Metropolitan  Railroad  Co.,  104 
Mass.  73;  Humphreys  f.  County,  56  Pa. 
St.  204,  1869;  Durkin  t-.  Troy,  61  Barb. 
(N.  Y.)  437;  Weed  v.  Ballston,  76  N.  Y. 
329.     Post,  sec.  1026  and  note. 

Where  a  city  had  allowed  an  excava- 
tion to  be  made  in  a  street  which  had 
never  been  used  as  a  public  highway  or 
opened  for  travel,  and  the  plaintiff,  with 


knowledge  of  the  excavation,  turned  his 
horse  loose  in  the  vicinity,  which,  while 
running  at  large,  contrary  to  law,  fell  into 
the  excavation  and  was  injured,  it  was 
held  that  plaintiff  could  not  recover. 
Gribble  v.  Sioux  City,  .38  Iowa,  390,  1874. 
Ordinary  care  is  such  care  as  is  usu- 
ally exercised  under  like  circumstances  by 
persons  of  average  prudence.  Whether 
it  is  !i  want  of  ordinary  care  for  a  blind  man 
to  travel  upon  the  highway  on  foot,  un- 
attended, is  a  question  of  fact  to  be  de- 
termined by  the  jury,  in  view  of  the 
circumstance  of  each  individual  case. 
Where  a  blind  man  in  the  daytime  walked 
off  the  side  of  an  unobstructed  bridge 
sixteen  feet  in  width,  which  was  defective 
for  want  of  a  rail,  and  suffered  an  injury, 
which  would  not  have  happened  but  for 
his  blindness,  the  court  cannot  say,  as 
matter  of  law,  that  his  fault  contributed 
to  the  accident;  but  it  is  for  the  jury, 
after  considering  his  familiarity  with  the 
road,  his  ability,  arising  from  the  increased 
acuteness,  fidelity,  and  power  of  his  other 
senses,  or  otherwise,  and  all  the  circum- 
stances of  the  case,  to  say  whether  he 
was  guilty  of  carelessness  in  attempting 
to  pass  the  bridge  without  a  guide. 
Sleeper  v.  Sandoun,  52  N.  H.  244,  1872. 

The  fact  that  with  knowhdge  of  the  de- 
fect the  plaintiff  voluntarily  attempted  to 
pass  it,  is  not  conclusive  evidence  of  the 
want  of  due  care,  but  is  for  the  jury. 
Lyman  v.  Amherst,  107  Mass.  339.  See 
also  Whitaker  v.  West  Boylston,  97  Mass. 
273;  Frost  v.  Waltham,  12  Allen  (Mass.), 
85;  Rindge  v.  Colrain,  11  Gray  (Mass.), 
157  ;  Pollard  v.  Woburn,  104  Mass.  84. 
Compare  Riehst  v.  Goshen,  42  Ind.  339, 
1873  ;  Rice  v.  Des  Moines,  40  Iowa,  638, 
1875.  But  see  as  to  passing  over  defective 
or  icy  sidewalk,  which  migiit  easily  have 
been  avoided,  Wilson  v.  Charlestown,  8 
Allen  (Mass.),  137;  Horton  v.  Ipswich, 
12  Cush.  (Mass.)  488  ;  Centralia y.  Krouse, 
64  111.  19,  1872;  s.  c.  5  Chicago  Legal 
News,  123  ;  Craig  v.  Sedalia,  63  Mo.  417, 
1876;  Albritten  v.  Huntsville,  60  Ala. 
486;  Higert  v.  Greencastle,  53  Ind.  574, 
187.3. 

Negligence  of  the  driver  of  a  vehicle  has 
sometimes  been  imputed  to  the  persons 
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been  using  reasonable  or  ordinary  care  to  avoid  the  accident,  or,  in 
other  words,  he  must  be  free  of  any  such  fault  or  neglect  on  his 
part  as  will  in  actions  for  negligence  defeat  a  recovery.  Actual 
damages  only  can  in  general  be  recovered.  The  case  would  be 
exceptional,  indeed,  when  the  plaintiff  could  properly  recover 
vindictive,  or  more  than  compensatory,  damages.^ 


riding.  Otis  v.  Janosviile,  47  Wis. 422  ;  and 
see  I'rideau.x  v.  Mineral  Toint,  43  Wis. 
513.  For  a  full  discussion  of  tiiis  subject, 
see  9.  V.  Kailroad  Company  ;•.  Miller,  25 
Mich.  274.  Sucii  negligence  will  defeat 
the  action.  Ih.  As  to  im])iit('d  negligence, 
see  Tlionipson  on  Negligence  for  full  dis- 
cussion. 

The  fiushund's  k-noivledi/e  of  the  defect, 
and  of  his  wife's  intention  to  pass  over  it, 
held  not  to  defeat  an  action  l)y  the  hus- 
band and  wife  for  injuries  sustained  by 
the  wife  in  consequence  of  such  defect. 
Street  v.  Holyoke,  105  Mass.  82 ;  s.  c.  7 
Am.  Rep.  500.  The  husband  cannot  give 
notice  of  a  claim  for  damages  for  injuries 
to  his  wife.  Hubbard  v.  Fayette,  70  ^le. 
121. 

Onus  in  respect  to  proving  due 
care  on  part  of  plaintiip  is  upon 
iiiM. — Law  V.  Crombie,  12  Pick.  (Mass.) 
17G;  Moore  v.  Abbott,  32  Maine,  46;  lb. 
674 ;  Murdock  v.  Warwick,  4  Gray 
(Mass.),  178  and  cases;  lb.  305,  397,  jwr 
S/uiw,  C.  J. ;  Rowell  v.  Lowell,  7  Gray 
(Mass.),  100;  Rusch  v.  Davenport,  G 
Iowa,  443,  1858.  Contra,  Beatty  r.  Gil- 
more,  16  Pa.  St.  463, 1851,  where  the  sub- 
ject is  carefully  considered ;  Erie  City  i'. 
Schwingle,  22  lb.  384  ;  Railroad  Company 
V.  Gladmon,  15  Wall.  401,  1872.  The 
United  States  Supreme  Court  in  this 
case  decided  that  where  the  question  is 
not  controlled  by  statute,  "  contributory 
negligence  "  on  the  part  of  the  plaintiff  is 
a  defence  to  be  proved  by  the  defendant. 
Ante,  sec.  1007.  Post,  sec.  1026,  where 
the  subject  is  discussed. 

Effect  of  plaintiff's  violation  of 
ordinances  and  sunday  law  on  his 
RIGHT  OF  RECOVERY.  Davidson  c.  Port- 
land, 60  Me.  110;  Norris  v.  Litchfield,  35 
N.  II.  918 ;  Baker  v.  Portland,  58  Me. 
199;  10  Am.  Law  Reg.  (N.  S.)  559,  and 
note  of  Judge  Hedfiild,  denying  Heland 
V.  Lowell,  3  Allen  (Mass.),  407,  1862; 
Steel  V.  Buckhardt,  104  Mass.  59 ;  Sutton 


V.  Wauwatosa,  29  Wis.  21 ;  Smith  v.  Rail- 
road C<)mi)any,  120  .Mass.  490, 1876 ;  s.  c.  21 
Am.  Rep.  5.J8,  and  cases  cited  in  note; 
Conmionwealth  v.  Adams,  114  Mass.  323, 
1873;  s.  c.  19  Am.  Rep.  362;  Johnson  v. 
Irasburgh,  47  Vt.  26,  1874  ;  s.  c.  19  Am. 
Rep.  Ill;  Lyons  i-.  Desotelle,  124  Mass. 
387,  1878. 

Ejj'ect  o/"  INTOXICATION  of  plaintiff . — Al- 
ger V.  Lowell,  3  Allen  (Mass.),  402. 

1  ^Ieascre  OF  DAMAGES— What  jdrt 
MAY  CONSIDER.  Chicago  v.  Langlass,  62 
111.  25(5,  1869;  and  Decatur  r.  Fisher,  63 
111.  407,  1870,  denying  right  of  jury  to 
give  exemplary  damages;  McGary  v. 
Lafayette,  12  Rob.  ( La.)  008 ;  s.  c.  lb.  674 ; 
///.  4  La.  An.  440;  Chicago  r.  Martin,  49 
111.  241 ;  Atchison  v.  King,  9  Kan.  550, 
1872 ;  Raymond  v.  Lowell,  6  Cush.  (Mass.) 
524,  637,  1850 ;  Beecher  i-.  Bridge  Com- 
pany, 24  Conn.  491 ;  IMasters  v.  Warren, 
27  lb.  293,  1858  ;  Sliartle  v.  MinneapoHs, 
17  Minn.  308,  1871, 'where  a  verdict  foi* 
$4,000  was  sustained  ;  Farrelly  v.  Cincin- 
nati, 2  Disney  (0.)  510;  Peru  i-.  French 
(married  woman),  55  111.  318,  1870  ;  Canal 
Co.  V.  Graham,  63  Pa.  St.  290,  1869; 
Reed  v.  Belfast,  20  INIe.  246  ;  Nebraska 
City  V.  Campbell,  2  Black.  (U.  S.)  690, 
1862;  Collins  v.  Council  Bluffs,  32  Iowa, 
324  (where  a  verdict  for  §15,000  was  sus- 
tained ;  Cole,  J.,  dissented,  but  dissent 
does  not  appear);  Ripon  i-.  Bittel,  30  Wis. 
614.  As  to  liabilitj'  to  exemplarii  dnm- 
(ifjis.  Chicago  i:  Langlass,  52  111.  256, 
lf<G9;  Hunt  v.  Booneville,  65  Mo.  620. 
Text  cited  and  approved.  Richmond  v. 
Courtney,  32  Gratt.  (Va.l  792;  Centre- 
ville  V.  Woods,  57  Ind.  192.  See,  also. 
Railroad  Company  v.  Coombs.  10  Bush 
(Ky),  382,  1874;  Barbour  Co.  r.  Horn, 
48  Ala.  566,  1872;  Ottawa  v.  Sweely,  65 
111.  4.34,  1872 ;  Prosscr  i'.  Otttimwa,  47 
Iowa,  609,  1876.  The  question  of  the 
mrasure  of  dainnr/^.t  is  one  that  has  pro- 
duced more  ditticulty  than  perhaps  any 
other  branch  of  the  law.     Per  Wilde,  B.. 
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§  1021.    Where  the  municipal  authorities  expressly  allowed  the 
street  of  a  city  to  become  unsafe  for  public  use  by  liceyising  or  au- 


in  Gee  v.  Lancasliire,  etc.,  Railway  Com- 
pany, G  H  &  N.  211.  See,  also,  Rowley  v. 
London  and  Nort'.iwestern  Hallway  Co., 
L.  R.  8  Kx.  221.  "  We  have  no  means 
of  ascertaining  by  a  fixed  rule  what  shall 
be  tl)e  limit  of  damages  in  such  a  case 
(action  for  negligence).  There  are  no 
principles  which  will  apply  equally  to 
animals,  goods,  and  passengers.  Dam- 
ages in  such  a  case  must  be  left  to  the 
common  sense  of  tiie  jury,  assisted  by 
the  presiding  judge."  Per  Mtllor,  J.,  in 
Fair  r.  London  and  Northwestern  Rail- 
way Co.,  21  L.T.R.N.S.326.  See,  also,  Col- 
lins V.  Council  Bluffs,  32  Iowa,  324  ;  7  Am. 
Rep.  200;  Chicago  v.  Martin,  49  III.  241. 
"  It  would  be  most  unjust  if,  whenever 
an  accident  occurs,  juries  were  to  visit 
tiie  unfortunate  cause  of  it  with  the  ut- 
most amount  that  they  think  an  equiva- 
lent for  the  mischief  done 

Scarcely  any  sum  would  compensate  a 
laboring  man  for  the  loss  of  a  limb ;  yet 
you  do  not,  in  such  a  case,  give  him 
enough  to  maintain  him  for  life."  Per 
Parke,  B.,  in  Armsworth  v.  Southeastern 
Railway  Co.,  11  Jur.  760,  cited  in  18  Q. 
B.  104.  ."  It  is  very  true  that  cases  some- 
times occur  in  which  a  jury,  being  over- 
anxious to  fully  compensate  a  party,  give 
damages  so  great  as  to  induce  the  court 
to  interfere.  In  the  great  majority  of 
cases,  however,  I  am  satisfied  with  the 
common-sense  views  upon  which  they 
act."  Per  Cockburn,  C.  J.,  in  Fair  v.  Lon- 
don and  Northwestern  Railway  Co.,  21 
L.  T.  N.  S.  327.  The  rule  is  that  the 
damages  should  be  such  as  to  furnish  a 
reasonable  compensation  for  the  injury  sus- 
tained. Chicago  V.  Langlass,  52  III.  256  ; 
8.  c.  4  Am.  Rep.  903.  See,  also,  Decatur  v. 
Fisher,  53  III.  407.  In  assessing  the  com- 
pensation to  a  person  injured  through  the 
negligence  of  a  municipal  corporation, 
the  jury  should  take  into  consideration 
two  things, —  first,  the  pecuniary  loss  he 
sustains  by  the  accident ;  second,  the  in- 
jury he  sustains  in  his  person,  or  his 
pliysical  capacity  for  enjoying  life.  When 
they  come  to  the  consideration  of  pecuni- 
ary loss,  they  liave  to  take  into  account 
not  only  his  present  loss,  but  his  in- 
capacity to   earn   a   future  improved  in- 


come. Tlien,  as  to  the  second  ground : 
undoubtedly  health  is  the  greatest  of  all 
physical  blessings  ;  and  to  say  tliat  when 
it  is  utterly  shattered  no  compensation  is 
to  be  made  for  it,  is  really  perfectly  ex- 
travagant. Per  Cockburn,  C.  J.,  in  Fair 
V.  London  and  Northwestern  Railway 
Co.,  21  L.  T.  N.  S.  327.  It  is  difficult  to 
conceive  a  case  against  a  municipal  cor- 
poration wliicli  would  justify  the  allow- 
ance of  exemplary  damages.  Chicago  i-. 
Martin,  49  III.  241.  There  is  no  limita- 
tion as  to  the  amount  or  the  elements 
for  consideration  in  estimating  the 
amount.  In  Maine  a  person  can  recover 
only  for  "bodily  injury  "  or  "damage  to 
property."  Weeks  v.  Shirley,  33  Me, 
271 ;  Verrill  v.  Minot,  31  Me.  299;  Mason 
V.  Ellsworth,  32  Me.  271 ;  Brown  v.  Wat- 
son, 47  Me.  161  ;  State  v,  Hewett,  31  Me. 
396,  400;  Reed  v.  Belfast,  20  Me.  246; 
Sanford  v.  Augusta,  32  Me.  536; 
Stover  I'.  Bluehill,  51  Me.  439 ;  So,  in  Con- 
necticut and  Massachusetts,  the  recovery 
can  only  be  for  damages  "  to  the  person 
or  property."  Chidsey  v.  Canton,  17 
Conn.  475 ;  Beecher  v.  Derby  Bridge  Co., 
24  Conn.  491  ;  Canning  L-.Williamstown,  1 
Cush.  (Mass.)  451  ;  Harwood  i'.  Lowell,  4 
Cush.  (Mass.)  310.  In  Vermont,  however, 
any  special  damage  sustained  is  recover- 
able. Bailey  v.  Fairfield,  Brayt.  (Vt.) 
126.  So,  in  Wisconsin  :  Weisenberg  v.  Ap- 
pleton,  26  Wis.  56  ;  7  Am.  Rep.  39.  If  the 
action  be  by  the  personal  representative, 
the  jury,  in  estimating  the  damages  are 
restricted  to  compensation  for  pecuniary 
loss  only,  and  cannot  take  into  considera- 
tion mental  or  bodily  suffering.  Arms- 
worth  V.  Southeastern  Railway  Co.,  11 
Jur.  758 ;  Blake  i-.  Midland  Railway  Co., 
18Q.  B.  03;  Franklin  v.  Southeastern 
Railway  Co.,  3  H.  &  N.  211  ;  Ducksworth 
V.  Johnson, '4  H.  &  N.  653;  Dalton  v. 
Southeastern  Railway  Co.,  4  C  B.  N.  S. 
296  ;  Pym  v.  Great  Northern  Railway  Co., 
2  B.  &  S.  759 ;  s.  c.  4  B.  &  S.  396 ;  Secord 
V.  Great  Western  Railway  Co  ,  16  Upper 
Can.  Q.  B.  631  ;  Morley  v.  Great  Western 
Railway  Co.,  16  Upper  Can.  Q.  B.  504; 
Pennsylvania  Railroad  Coy.  McCloskey, 
23  Pa.  St.  520 ;  Quin  v.  Moore,  15  N.  Y. 
432;  Lucas  v.  New  York,  21  Barb.  (N.  Y.) 
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ihorizlng  the  exhibition  of  ivild  animah  thereon^  in  consequence  of 
wliicli  the  horses  of  a  person  hiwfully  using  tlie  street  took  fright, 
and  injury  was  sustained,  the  city  was  held  by  the  Supreme  Court 
of  Wisconsin  (conformably  to  the  line  of  decisions  in  that  state 
holding  towns  and  cities  liable  for  defective  streets)  to  be  liable 
in  damages,  on  the  ground  that  it  had  authorized  a  use  to  be 
made  of  a  street  which  rendered  it  dangerous  or  unsafe  to  trav- 
ellers.^ Bat  in  the  same  case  it  was  afterwards  held  that  the  city 
was  not  thus  liable  where  it  had  not  licensed  such  an  exhibition  in 
the  street^  but  simply  licensed  the  exhibition  of  bears,  and  the  po- 
lice negligently  suffered  it  to  take  place  in  the  street.  The  latter 
case  seems  to  qualify  and  limit  the  former. 

In  a  somewhat  similar  case  in  Massachusetts  a  city  was,  under 
the  circumstances  appearing  in  the  note,  held  not  to  be  liable  for 
an  injury  caused  by  a  horse  taking  fright  from  an  authorized  ex- 
hibition of  an  animal  known  as  the  "  Sacred  Ox."  2 


245;  Safford  r.  Drew,  3  Duer  (N.  Y.), 
627 ;  Soule  v.  New  York  Railroad,  24 
Conn.  075;  Rowley  v.  London  and  North- 
western Railway  Co.,  L.  R.  8  Ex.  221  ; 
Johnson  v.  Hudson  River  Railroad  Co.,  6 
Duer  (N.  Y.),  634,  648;  Harris.  Munic. 
Man.  4th  ed.,  from  whieli  the  foregoing 
references  to  the  decisions  in  Canada  are 
extracted. 

1  Little  V.  Madison  (city  of),  42  Wis. 
643,  1877  ;  s.  c.  24  Am.  Rep.  435.  "  We 
should  certainly  hesitate,"  says  Cole,  J., 
"  to  sanction  the  principle  that  a  muni- 
cipal corporation  might  knowingly  and 
unnecessarily  permit  or  authorize  a  nui- 
sance or  dangerous  obstruction  to  be 
placed  in  one  of  its  streets,  without  being 
answerable  for  damages  occasioned  there- 
by." lb.  See  Stanley  i'.  City  of  Davenport 
(steam-motor  case),  referred  to  in  the 
chapter  on  Streets. 

-  Cole  V.  Newburyport,  4  Mass.  Law. 
Rep.  A.  D.  1880  (23  Alb.  Law  Jour.  3). 
The  case  just  cited  was  decided  on  de- 
murrer to  the  declaration,  which  in  sub- 
stance alleged  that  the  city,  by  its  clerk, 
duly  authorized,  contracted  with  the 
owners  of  an  animal  known  as  the  "  Sa- 
cred Ox,"  authorizing  them  to  erect  a 
booth  on  Market  Square,  and  to  occupy 
the  liighway  for  the  use  and  exhibition  of 
the  animal  for  the  consideration  of  S2.50 
a  day ;  that  the  mayor  and  aldermen 
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of  the  city,  by  the  city  ordinances,  are 
authorized  to  grant  permission  to  main- 
tain tents  and  Ixjoths  in  public  places  and 
upon  the  public  highways  for  the  purpose 
of  exhibition,  and  are  authorized  to  lease 
and  grant  permission  to  use  the  same; 
that  the  ox  was  also  of  an  uncouth  and 
strange  shape  and  appearance  and  was 
caparisoned  in  a  gaudy  and  strange  man- 
ner, so  that  he  was  an  object  of  terror  to 
horses  and  cattle ;  that  the  plaintiffs  cart 
and  horse  were  lawfully  travelling  along 
Merrimac  Street,  the  horse  being  well 
broken  and  kind  and  being  driven  by  a 
safe  and  experienced  driver,  who  exer- 
cised due  caution,  and  near  Market 
Square  met  the  ox,  which  was  being  led 
back  and  forth  for  his  usual  and  neces- 
sary e.\ercise;  and  that  the  horse  was 
frightened  by  the  odor  and  frightful  ap- 
pearance and  caparision  of  the  ox,  and 
ran  and  overturned  the  cart,  damaging  it 
so  that  it  was  substantially  destroyed, 
and  seriously  injuring  the  horse.  The 
defendant  demurred.  The  demurrer  was 
sustained,  on  the  ground  that  at  the  time 
of  the  accident  the  ox  was  not  in  the 
place  for  tlie  use  of  which  the  city  re- 
ceived compensation,  nor  in  charge  of 
any  agent  of  the  city,  and  the  city  was 
not  resi)onsible  for  the  fright  while  l)Oth 
animals  were  travelling  along  the  high- 
way. 
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§  1022.  Is  the  prevailing  American  doctrine  sound  ?  The  doc- 
trine of  the  preceding  sections  (sees.  1017-1020)  —  that  there  is, 
on  the  conditions  therein  stated,  an  implied  civil  liability  on  the  part 
of  mu7iieipal  corporations  in  respect  of  defective  streets  and  sidewalks 
—  has  been  learnedly  and  vigorously  combated  in  a  recent  judg- 
ment of  the  Supreme  Court  of  Massachusetts,  delivered  by  the 
chief  justice,  who  refers  in  his  learned  and  exhaustive  discussion 
to  nearly  all  of  the  English  and  American  cases  on  the  sub- 
ject.^ He  thus  sums  up  the  result  of  his  review  of  the  Ameri- 
can decisions :  "  There  is  no  case  in  which  the  neglect  of  a 
duty  imposed  by  general  laiv  upon  all  cities  and  towns  alike 
has  been  held  to  sustain  an  action  by  a  person  injured  thereby 
against  a  city,  when  it  would  not  against  a  town.  The  only 
decisions  of  the  state  courts,  in  which  the  mere  grant  by  the 
legislature  of  a  city  charter,  authorizing  and  requiring  the  city  to 
perform  certain  duties,  has  been  held  sufficient  to  render  the  city 
liable  to  a  private  action  for  neglect  in  their  performance,  when 
a  town  would  not  be  so  liable,  are  in  Neiv  York,  since  1850,  and 
in  Illinois.  The  cases  in  the  Supreme  Court  of  the  United  States, 
in  which  private  actions  have  been  sustained  against  a  city  for 
neglect  of  a  duty  imposed  upon  it  by  law,  are  of  two  classes :  1, 
Those  which  arose  under  the  peculiar  terms  of  special  charters, 
in  the  District  of  Columbia,  as  in  Weightman  v.  Washington  and 
Barnes  v.  District  of  Columbia,  or  in  a  Territory  of  the  United 
States,  as  in  Nebraska  City  v.  Campbell.  2.  Those  which,  as  in 
Mayor,  etc.,  of  New  York  v.  Sheffield,  and  Chicago  City  v.  Bobbins, 
arose  in  Netv  York  or  in  Illinois,  and  in  which  the  general  liability 
of  the  city  was  not  denied  or  even  discussed,  and  apparently  could 
not  have  been,  consistently  with  the  rule  by  which  the  Supreme 
Court  of  the  United  States,  upon  questions  of  the  construction 
and  effect  of  the  constitution  and  statutes  of  a  state,  follows  the 
latest  decisions  of  the  highest  court  of  that  state,  even  if  like 
words  have  been  differently  construed  in  other  states.  In  the 
absence  of  such  binding  decisions,  we  find  it  difficult  to  reconcile 
the  view,  that  the  mere  acceptance  of  a  municipal  charter  is  to  be 
considered  as  conferring  such  a  benefit  upon  the  corporation  as 
will  render  it  liable  to  private  action  for  neglect  of  the  duties 
thereby  imposed  upon  it,  with  the  doctrine  that  the  purpose  of 
the  creation  of  municipal  corporations  by  the  state  is  to  exercise 
1  Hill  V.  Boston,  122  Mass.  344,  1877,  opinion  by  Gray,  C.  J. 
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a  part  of  its  powers  of  government,  —  a  doctrine  universally  rec- 
ognized, and  which  lias  nowhere  been  more  strongly  asserted 
than  by  the  Supreme  Court  of  the  United  States.^  "  But,  how- 
ever it  may  be  where  the  duty  in  question  is  imposed  by  the 
charter  itself,  the  examination  of  the  authorities  confirms  us  in 
the  conclusion  that  a  dut}',  which  is  imposed  upon  an  incor- 
porated city,  not  by  the  terms  of  its  charter,  nor  for  the  pr()fit  of 
the  corporation,  pecuniarily  or  otherwise,  but  upon  the  city  as 
the  representative  and  agent  of  tlie  [lublic,  and  for  the  public 
benefit,  and  by  a  general  law  applicable  to  all  cities  and  towns  in 
the  commonwealth,  and  a  breach  of  which  in  the  case  of  a  town 
would  give  no  right  of  private  action,  is  a  duty  owing  to  the  pub- 
lic alone  ;  and  a  breach  thereof  by  a  city,  as  by  a  town,  is  to  be 
redressed  by  prosecution  in  behalf  of  the  public,  and  will  not 
support  an  action  by  an  individual,  even  if  he  sustains  special 
damage  thereby." 

§  1023.  In  reference  to  this  subject,  it  may  be  remarked  that  there 
is  undoubtedly  much  difficulty  in  finding  logical  ground  on  which 
to  base  the  doctrine  of  the  implied  liability  of  municipal  corpora- 
tions proper  for  defective  streets,  when  such  liabilit}'  is  denied  as 
respects  counties,  and  towns  without  special  charters.  There  is 
also  difficulty  in  holding  that  such  a  liability  exists  on  the  part 
of  municipal  corporations  in  reference  to  streets,  without  extend- 
ing it  to  other  duties  which  are  everywhere  conceded  not  to  give 
a  private  action  for  their  neglect.  The  courts  which  hold  the 
doctrine  in  question  also  differ  as  to  the  grounds  on  which  it 
rests.  Notwithstanding  this,  it  will  be  found,  we  think,  upon  a 
careful  examination  of  the  cases  referred  to  in  the  preceding  sec- 
tions, that  they  do  establish  the  rule  therein  laid  down  as  respects 
municipal  corporations  proper ;  and  that  Mr.  Justice  Hunt  is  quite 
right  in  saying  that,  whatever  may  be  the  true  reason  for  the 
rule,  "  the  law  in  this  country  must  be  deemed  to  be  settled  in 
accordance  with  them."  ^  It  will  also  be  found,  we  think,  that 
the  doctrine  of  such  a  liability  on  the  part  of  municipal  corpora- 
tions, organized  under  special  charters  or  under  general  incorpo- 
ration acts,  exists  in  the  states  very  generally,  and  is  not  confined 
to  the  states  of  iVeio  York  and  Illinois. 

1  United    States   v.  Railroad   Co.,   17         ^  Barnes  v.  District  of  Columbia,  91 
Wall.  322,  32'J,  per  Ilunl,  J. ;  Laramie  v.     U.  S.  640,  551,  lb75. 
Albany,  92  U.  S.  307,  308,  per  Clijpjrd.J. 
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The  doctrine  works  well  and  is  just,  and  while  it  must  be  ad- 
mitted to  be  exceptional,  it  may,  we  think,  be  vindicated  as  rest- 
ing upon  the  special  nature  of  the  duty  itself,  which  is  intrinsically 
ministerial,  and  upon  the  ample  means  which  are  supplied  for  its 
performance,  rather  than  upon  the  ideal  notion  of  a  contract  be- 
tween the  state  and  the  municipality,  or  upon  the  other  notion  of 
a  special  consideration  received  for  the  implied  promise  faithfully 
to  discharge  the  duty  imposed  by  the  charter  or  constituent  act 
of  the  corporation. 

§  1024.  (790)  Where  streets  have  been  rendered  unsafe  ly  the 
direct  act,  order,  or  autliority  of  the  municipal  corporation  (not 
acting  through  independent  contractors,  the  effect  of  which  will 
be  considered  presently),  no  question  has  been  made,  or  can 
reasonably  exist,  as  to  the  liability  of  the  corporation  for  injuries 
thus  produced,  where  the  person  suffering  them  is  without  con- 
tributory fault,  or  was  using  due  care.^     Even  in  those  states  in 


1  Detroit  v.  Corej'^  (sewer  excavation),  9 
Mich.  165, 18G1.  Compare  Detroit  v.  Beck- 
man,  34  Mich.  125,  referred  to  in  note, 
infra ;  Lloyd  v.  Mayor,  etc.  {dnncjerous 
excavation),  1  Sekl.  369,  1851;  Weet  v. 
Brock-port,  16  N.  Y.  161,  note;  Chicago 
V.  Major  [uncovered  city  cistern  in  street), 
18  111.  349.  Approved,  but  distinguished, 
Chicago  V.  Starr,  42  111.  174,  1866  (where 
the  city  was  held  not  liable  for  an  injury 
caused  by  the  fall  of  a  counter,  leaning  against 
a  fence  on  a  sidewalk-)  ;  Dayton  v.  Pease,  4 
Ohio  St.  80,  1854  (in  which  the  city  was 
held  lialile  for  damages  caused  by  the  fall 
of  a  bridge  built  upon  a  defective  jilan,  fur- 
nished by  the  city  enacineer) ;  Cincinnati 
r.  Stone,  5  Ohio  St.  38,  1855;  Conrad  v. 
Ithaca,  16  N.  Y.  1.58 ;  Wendell  v.  Troy, 
39  Barii.  (N.  Y.)  329,  18(52;  Mayor  v. 
Sheffield,  4  Wall.  189,  1866 ;  Grant  v. 
Brooklyn  {act  of  a  city  water  commissioner  in 
opening  a  sewer),  41  Barb.  (N.  Y.)  381, 
1864 ;  Baltimore  v.  Pennington,  15  Md. 
12,  1859 ;  Pfau  v.  Reynolds,  53  111.  212, 
1870 ;  infra,  sec.  1027 ;  Brooks  v.  Somer- 
ville,  106  Mass.  271  ;  Covington  v.  Bry- 
ant, 7  Bush  (Ky.),  248.  City  held  liable 
for  death  of  plaintiff's  child  by  drowning  in 
a  deep  unr/uarded  ditch  in  the  street.  Chicago 
V.  Ilesing,  83  111.  204,  1876;  s.  c  25  Am. 
Rep.  378 ;  infra,  note  2  to  this  sec. 

In  Detroit  v  Beckman,  34  Mich.  125. 


1876 ;  s.  c.  22  Am.  Rep.  507,  an  injury 
was  caused  at  night  to  a  traveller  as  he 
was  driving  along  one  of  the  streets  of  the 
city.  An  open  sewer  had,  some  time  be- 
fore, been  constructed  in  the  street  l)y  the 
city,  which  was  covered  only  part  of  the 
way,  leaving  the  sewer  at  tlie  end  of 
the  covered  portion  and  witliin  tlie  limits 
of  the  travelled  portion  of  the  street,  open 
and  unprotected.  Conceding  that  the 
city  had  not  covered  the  sewer  to  the  ex- 
tent that  due  care  required,  it  was  never- 
theless held  tliat  the  city  was  not  liable. 
The  ground  of  the  decision  was  that  the 
injury  resulted  from  the  jiinn  of  the  work 
adopted  by  the  city,  and  that  in  such 
cases  there  is  no  liability,  since  the  plan 
is  the  result  of  legislative  action,  and 
that  to  create  a  liability  there  must  be 
neglect  in  the  proper  execution  of  the 
plan  as  distinguished  from  the  plan  itself, 
or  the  work  must  result  in  a  direct  injury 
to  adjoining  property.  It  seems  to  the  au- 
thor, however,  as  he  understands  tlic  facts, 
that  the  case  is  one  where  tlie  street  was 
rendered  imsafe  for  travel  by  the  direct 
act  of  the  city,  and  that  the  city  would  be 
held  liable  in  those  states  in  which  an 
implied  municipal  responsibility  is  recog- 
nized for  unsafe  streets,  wliich,  however, 
is  not  the  case  in  Michigan.  Detroit  v. 
Blakeby,  21  Mich.  84 ;  s.  c.  9  Am.  Law 
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which  a  municipality  is  not  held  impUedlij  liable  to  a  private 
action  for  neglecting  to  keep  its  streets  in  repair,  it  is  yet  held  to 
be  liable  if  it,  or  its  officers  under  its  authority,  by  positive  acts 
place  obstructions  on  the  streets  or  by  such  acts  otherwise  render 
them  unsafe,  whereby  tnivellers  are  injured.^  Where  the  duty  to 
keep  its  streets  in  safe  condition  rests  iii)un  the  corporation,  it  is 
liable  for  injuries  caused  by  its  iu'(/lect  or  omisiision  to  keep  the 
streets  in  repair^?  as  well  as  for  those  caused  b}'' defects  occasioned 
by  the  wrongful  acts  of  others,^  but,  as  iu  such  case,  the  bants  of 


Rep.  (N.  S.)  G70.  See  i>ost,  sec.  104G. 
Does  tlie  princiiile  tliat  actionable  negli- 
gence cannot  be  predicated  of  tlie  plan 
itsi'/f  (post,  sec.  104G)  go  so  far  as  to  ex- 
empt from  liability  if  that  plan  leaves 
the  streets  in  an  unsafe  and  dangerous 
condition  for  public  use?  In  the  author's 
o[)inion  this  (luestion  ought  to  be  answered 
in  the  negative. 

1  IliU  I.-.  Boston,  122  Mass.  3-11,  304, 
1877. 

In  Foreman  v.  Mayor,  etc.  of  Canter- 
bury, L.  H.  t)  Q.  B.  214,  it  was  held  that 
the  mayor,  aldermen,  and  burgesses  of 
Canterbury,  who  were  by  the  same  act 
of  I'arliament  the  local  board  of  health 
and  surveyors  of  highways,  were  liable  to 
an  action  by  a  traveller  who  suffered  an 
injurij  by  driving  at/ninst  a  heap  of  stones 
u-lu'rli  had  been  broken  for  the  purpose  of 
wending  the  hiifvvaij,  and  left  in  the  highway 
(it  night,  without  light  or  guard.  But,  at  the 
trial  of  that  case,  it  had  been  taken  for 
granted  that  there  was  negligence  in 
some  one,  and  it  had  been  expressly  ad- 
mitted that  the  person  who  did  the  act  was 
the  servant  of  the  dtfendants ;  and  the 
judgment  of  the  court,  delivered  Ijj'  HJack- 
Unrn,  J.,  was,  says  dray,  C.  J.,  in  Hill  v. 
Boston,  siijira,  "  distinctly  put  upon  the 
ground  that  the  defendants  would  not  be 
liable  simply  because  they  were  surveyors 
of  highways,  but  that  they  were  not, 
merely  because  they  were  surveyors,  ex- 
empted from  the  liability  which  any  per- 
son or  corporation  would  incur  for  plac- 
ing an  obstruction  in  the  highway.  And 
ill  like  cases  since,  the  liability  has  been 
held  to  de[)end,  not  ujion  the  defendant's 
relation  to  the  highway  l)y  reason  of 
being  charged  with  tiie  duty  of  repairing 
it,  but  upon  the  question  whether  the  ob- 
struction was  placed  in  the  highway  by 


the  defendant,  or  the  defendant's  ser- 
vants. Taylor  v.  Greenhalgh,  L.  K.  9  Q. 
B.  487 ;  Pcndlebury  v.  Greenhalgh,  1  Q. 
B.  D.  .%." 

-  Ilutson  V.  Mayor,  etc.  of  New  York, 
9  N.  Y.  103,  1853  ;  Ilickok  v.  Tlattsburg, 
16  N.  Y.  161 ;  Davenport  u.  Kuckman.  37 
N.  Y.  508,  1868  ;  Diveny  v.  Elmira,  51  N. 
Y.  500,  1873  ;  Bloomington  v.  Bay,  42  111. 
503,  1867 ;  Atchison  v.  King,  9  Kan.  550, 
1872;  Iligert  v.  Greencastle,  43  Ind.  574, 
1873;  sii]>ra,sec.  ion.  Contra:  Detroit  r. 
Blakeby,  21  Mich.  84;  s.  c.  with  note  of 
Judge  Rtdfitld,  0  Am.  Law  Keg.  (N.  S.) 
670 ;  Oliver  v.  Kansas  City,  09  Mo.  79, 
approving  text. 

"^  Ante,  sees.  1017-1020,  notes  and  cases  ; 
Ilickok  V.  Plattsburg,  16  N.  Y.  101,  note 
[negligent  omission  to  fill  up  ditch  which  a 
wrong-doer  had  excavated  in  the  street) ; 
Wendell  v.  Troy,  39  Barb.  (N.  Y.)  329; 
Requa  v.  Rochester,  45  N.  Y.  129,  1871 ; 
Serrot  v.  Omaha  City,  1  Dillon  C.  C.  R. 
312,  1871;  Griffin  v.  Mayor,  etc.,  9  N.  Y. 
(5  Seld.)  456,  1853;  Tallahassee  r.  For- 
tune, 3  Fla.  19,  1850;  Iligert  v.  Green- 
castle, 43  Ind.  574,  587,  1873. 

Dangerous    holes    or    excavations    is   or 

NEAR  THE  TRAVELLED  WAY.       A  religioUS 

corporation  made  an  excavation,  which 
was  inadequately  guarded,  at  the  site  of 
a  public  alley  in  a  city  for  an  entrance  to 
tlieir  cliurch.  The  plaintiff  crossing  the 
alley  fell  in  at  iiiuht  and  was  injured; 
the  city  was  held  liable,  although  the  ex- 
cavation was  not  in  the  travelled  jiart  of 
the  city.  Niblett  v.  Nashville,  12  Heisk, 
0S4.  See  Stack  v.  Portsmouth.  52  N.  H. 
221,  1872;  McDormett  v.  Kingston,  57 
How.  (N.  Y.)  IV.  196.  Where  the  exca- 
vation is  outside  of  the  travelled  way,  wheth- 
er there  is  a  liabilit}'  or  not,  depends 
upon  the  circumstances  of  the  particular 
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the  action  is  negligence^  notice  to  the  corporation  of  the  defect  which 
caused  the  injury,  or  facts  from  which  notice  thereof  may  reason- 
ably be  inferred,  or  proof  of  circumstances  from  which  it  ajDpears 
that  the  defect  ought  to  have  been  known  and  remedied  by  it,  is 
essential  to  liability. 

§  1025.  In  the  class  of  cases  last  referred  to  in  the  preceding 
section  the  corporation,  in  the  absence  of  a  controlling  enactment, 
is  responsible  only  for  a  reasonable  diligence  to  repair  the  defect  or 
prevent  accidents  after  the  unsafe  condition  of  the  street  is  known^ 
or  ought  to  have  been  known  to  it,  or  to  its  officers  having  authority 
to  act  respecting  it.^    A  corporate  body  never  can  either  take  care 


case,  and  especially  upon  the  nearness 
to  the  travelled  way,  and  the  danger  to 
the  traveller  using  the  street  or  public  way 
in  the  usual  manner.  Other  illustrations, 
see  Cobb  v.  Standish  (miry  watering 
place  by  the  roadside),  14  Me.  198,  1837  ; 
Reed  v.  Northfield  (hole  in  the  road),  13 
Pick.  (Mass.)  94, 1832;  Norwich  v.  Breed, 
30  Conn.  535,  1862  ;  Murphy  i'.  Glouces- 
ter, 105  Mass.  470;  Ghenn  v.  Province- 
town,  Ih.  313 ;  Koester  v.  Ottumwa 
(insuflScient  barricade),  34  Iowa,  41. 
There  is  a  liability  if  a  dangerous  ex- 
cavation is  made  so  near  a  public  street 
as  to  render  it  dangerous  to  travellers. 
Bassett  v.  St.  Joseph,  53  Mo.  290,  1873 ; 
s.  c.  14  Am.  Rep.  446. 

Defective  bridges  and  cadsewats 
ARE  ACTIONABLE.  —  Degree  of  strength 
required.  Criterion  of  sufficiencj'.  Rich- 
ardson V.  Turnpike  Co.,  6  Vt.  490,  1834  ; 
ante,  sec.  728 ;  Gregory  v.  Adams,  14 
Gray  (Mass.),  242,  where  an  elephant 
was  injured  by  a  bridge  giving  way. 
Latent  defect  in  bridge.  Rapho  v.  Moore, 
68  Pa.  St.  404,  1871 ;  s.  c.  8  Am.  Rep. 
202. 

1  Dewey  v.  Detroit,  15  Mich.  307, 
1867  (where  Ihe  duty  of  street  commis- 
sioners and  the  rule  as  to  notice  are 
clearly  stated  by  Campbell,  J.) ;  Mayor  v. 
Sheffield,  4  Wall.  189,  1866 ;  McGinity  v. 
Mayor,  etc.  of  New  York,  5  Duer,  N.  Y. 
674  ;  Danzeiser  v.  Cook,  40  Ind.  G5, 1872  ; 
Griffin  v.  Mayor,  etc.  of  New  York,  9 
N.  Y.  456,  1853;  Requa  v.  Rochester,  45 
N.  Y.  129,  1871 ;  Serrot  v.  Omaha  City,  1 
Dillon  C.  C.  R.  312,  1871;  Dorlon  v. 
Brooklyn,  46  Barb.  N.  Y.  504 ;  Doulson  v. 


Clinton  City,  33  Iowa,  397,  1871 ;  Cleve- 
land V.  St.  Paul,  18  Minn.  279,  1872; 
Hume  V.  New  York,  47  N.  Y.  639,  1872 ; 
McCarthy  v.  Syracuse,  46  N.  Y.  194, 
1871 ;  Smith  v.  New  York,  66  N.  Y.  295, 
1876 ;  Todd  v.  Troy,  61  N.  Y.  506,  1875 ; 
Gorham  v.  Cooperstown,  59  N.  Y.  060, 
1875;  Rapho  v.  Moore,  68  Pa.  St.  404, 
1871 ;  Centralia  v.  Krouse,  64  III.  19, 
1872 ;  s.  c.  5  Ch.  Leg.  News,  123. 

As  TO  NECESSITY  OF  NOTICE  TO    CITY, 

or  the  lapse  of  sufficient  time  to  acquire 
knowledge  of  the  unsafe  condition  of  the  street, 
see,  also.  Ward  v.  Jefferson,  24  Wis.  342 ; 
Hubbard  v.  Concord,  35  N.  H.  52  ;  lb.  74; 
Reed  f,'.  Northfield,  13  Pick.  (Mass.)  94; 
Worcester  v.  Canal  Co.,  16  Pick.  (Mass.) 
541;  Hart  v.  Brooklyn,  30  Barb.  (N.  Y.) 
226.  Approved,  Danzeiser  v.  Cook,  40 
Ind.  65, 1872 ;  Weightman  v.  Washington, 
1  Black,  39,  62,  per  Clifford,  J.;  Man- 
chester V.  Hartford,  30  Conn.  118;  Howe 
V.  Lowell,  101  Mass.  99 ;  Bloomington  v. 
Bay,  42  III.  503,  509,  1867 ;  Canal  Co.  v. 
Graliam,  63  Pa.  St.  290,  1869 ;  Decatur 
V.  Fisher,  53  III.  407,  1870 ;  Springfield 
V.  Doyle,  76  111.  202,  1875 ;  Fahey  v.  Har- 
vard, 02  111.  28,  1871 ;  Rockford  v.  Hilde- 
brand,  61  111.  155,  1871;  Chicago  v. 
Fowler,  60  111.  322,  3871 ;  Smith  v.  New 
York,  06  N.  Y.  205,  1876 ;  Furnell  v.  St. 
Paul,  20  Minn.  117;  Nichols  i;.  Alberis, 
66  Me.  413 ;  Bartlett  v.  Kittery,  68  Me. 
358;  Serrot  v.  Omaha,  1  Dillon  C.  C. 
312,  1871  ;  Vandyke  v.  Cincinnati,  1  Dis- 
ney (Ohio),  532,  1873;  infra,  sec.  1034. 
The  House  of  Lords,  upon  great  consider- 
ation, have  recently  held  that  having  the 
means  of  knowledge,  and  negligently  remain- 
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or  neglect  to  take  care  except  through  its  officers  or  servants.  If 
such  a  body,  by  its  officers  or  servants,  have  the  means  of  know- 
ing that  a  highway  is  unfit  for  travel,  and  are  negligently  ignorant 
of  its  state,  they  are  guilty  of  negligence.^ 

§  1026.  Doctrine  as  to  Notice  and  Contributory  Negligence  Hvm- 
marized.  —  In  the  class  of  cases  in  which,  as  above  stated,  negli- 
gence is  the  basis  of  the  liability,  two  important  elements  are 


ing  if/norant,  is  equivalent  in  creating  a  lia- 
bility to  actual  knoicledije.  Mersey  Docks 
I'.  Gibbs,  11  II.  L.  Cas.  G87,  701;  s.  c. 
Law  Kep.  1  II.  L.  93,  18GG ;  VVeiscnberg 
V.  Appk'ton,  2(5  Wis.  50,  1S70.  Notice  not 
necessdi'i/  when  citij  is  in  fault.  Springfield 
V.  Le  Claire,  49  III.  476,  18G6  ;  Barton  v. 
Syracuse,  36  N.  Y.  54,  58,  ]ier  Bochs,  J .; 
Chicago  V.  Johnson,  53  111.  91, 1869;  Fur- 
nell  V.  St.  Paul.  20  Minn.  117,  1873; 
Moore  v.  Minneapolis,  19  Minn.  300, 
1872.  Notice  of  defect  occasioned  hi/  act  of 
third  persons  essential  to  liability.  Hume  v. 
New  York,  47  N.  Y.  639,  1872.  Same 
point,  Fort  Wayne  v.  De  Witt,  47  Ind. 
390,  ;397,  1874,  where  Bus/cirlc,  C.  J., 
quoting  the  te.xt,  says,  "It  states  the  law 
upon  tiio  subject  with  great  accuracy." 

Wliere  a  person  was  injured  from  a 
defective  sidewalk,  caused  hi/  the  stringers 
upon  which  the  boards  rested  being  decayed  %o 
as  not  to  hold  nails,  in  consequence  of 
which  a  loose  board  tipped  when  stepped 
upon  by  a  companion  walking  with  the 
injured  person,  and  it  was  sliown  tiiatthe 
stringers  had  been  in  tliat  condition  for  a 
long  time  before  the  accident,  although  it 
was  not  shown  affirmatively  tliat  the  city 
knew  of  tlie  particular  board  being  loose 
at  the  time,  the  city  was  held  cliargeable 
witii  notice  of  tlie  unsafe  condition  of  the 
sidewalk,  and  to  have  been  guilty  of  neg- 
ligence in  not  having  it  repaired.  Aurora 
V.  IliUman,  90  111.  01. 

i  Harrison  ^Nlunic.  Man.  4th  ed.  Mer- 
sey Dock  and  Harbor  Co.  v.  Penhallow, 
7  H.  &  N.  329;  s.  c.  L.  R.  1  H.  L.  Cases, 
93.  See,  also,  Tiiompson  i-.  Northeastern 
R.  W.  Co.,  3  L.  T.  N.  S.  618 ;  Submarine 
Telegraph  Co.  v.  Dickson,  15  C.  B.  N.  S. 
759;  Raplio  and  West  Ilempfield  Town- 
ships r.  Moore,  8  Am.  Rep.  202;  Adair  v. 
City  of  Kingston,  27  Upper  Can.  C.  P.  12G ; 
Sherwood  i-.  Hamilton,  37  Upper  Can.  Q. 


B.  410 ;  Boyle  r.  Dundas,  27  Upper  Can. 

C.  P.  129  ;  Castor  v.  Uxbridge,  39  Upper 
Can.  Q.  B.  113  ;  and  see  Powers  r.  Coun- 
cil Bluffs,  50  Iowa,  197  ;  Rowell  v.  Wil- 
liams,  29  Iowa,  210  ;  Vani)elt  v.  Daven- 
port, 42  Iowa,  308.  It  is  no  defence  tiiat 
they  appointed  a  proper  overseer  of  high- 
ways, and  gavf  him  means  and  aul^iority 
to  keep  the  road  in  good  order.  The 
municipal  corporation  are,  as  it  were, 
themselves  the  overseers  of  the  liighwaj-, 
and  on  this  princii)le  bound  to  keep  it  in 
repair.  They  have  not  only  the  duty 
thrown  expressly  upon  them  of  keeping 
highways  in  repair,  but  have  all  neces- 
sary powers  given  to  them  for  enabling 
them  to  perform  that  duty.  The  corpor- 
ation must,  at  their  peril,  answer  for  the 
consequences  of  the  duty  not  being  per- 
formed. The  negligence  of  their  officers 
or  servants  is  no  answer.  Colbeck  r. 
Brantford,  21  Upper  Can.  Q.  B.  276.  Nor 
is  it  any  excuse  that  the  alleged  defect 
arose  from  the  necessary  repairs  of  the 
highway  ;  for  in  such  a  case  there 
should,  when  necessary  to  safe  travellintr, 
be  a  light  or  other  signal  to  warn  travel- 
lers of  existing  danger  in  the  use  of  the 
way.  Buffalo  v.  Holloway,  3  Seld.  (X.  Y.) 
493 ;  Hutson  v.  New  York,  9  N.  Y.  163 ; 
Storrs  V.  Utica,  17  N.  Y.  104  ;  Milwaukee 
f.  Davis,  6  Wis.  377  ;  Smith  v.  Milwau- 
kee, 18  Wis.  G3  ;  Pettigrew  v.  Evansville, 
25  Wis.  223.  Where  «  statutory  obligation 
is  imposed  on  a  person,  he  is  liable  for  any 
injury  that  arises  to  others  in  conse- 
quence of  its  having  been  negligently  per- 
formed, and  this  whether  it  was  performed 
by  himself  or  by  a  contractor  employed 
by  him.  Gray  et  u.t.  v.  Pullen  et  al.,  5  B. 
&  S.  970 ;  s.  c.  in  error,  lb.  980. 

Service  of  legal  procc.'^s  upon  corpora- 
tions. Alexandria  v.  Fairfax,  95  U.  S. 
774. 
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usually  involved  :  1st.  Notice^  express  or  implied^  to  the  defendant 
corporation^  already  referred  to  ;  and  2d.  Whether  the  jjlaintiff  was 
guilty  of  contributory  negligence.  These  are  questions  of  fact  in 
all  eases  except  where  the  facts  are  undisputed,  and  where,  al- 
though undisputed,  the  inference  to  be  deduced  from  them  is 
clear  and  certain.  Although  the  facts  are  not  controverted,  yet, 
if  different  minds  may  reasonably  draw  therefrom  different  con- 
clusions, the  question  is  for  the  jury  as  one  of  fact,  and  not  for  the 
court  as  one  of  law.  This  statement  of  the  law  is  substantially 
taken  from  the  judgment  of  the  Supreme  Court  of  the  United 
States,  and  in  the  author's  opinion  it  gives  the  true  rule  on  the 
subject.^ 

It  is  everywhere  admitted  that  contributory  negligence  on  the 
part  of  the  plaintiff,  that  is  to  say,  the  want  of  reasonable  care  on 
his  part,  will  defeat  a  recover}'.  ]\Iany  cases  hold  that  the  burden 
of  proving  due  care  rests  affirmatively  on  the  plaintiff.  Other 
cases  hold  the  reverse.  It  seems  to  the  author  that  the  better 
view,  where  the  question  is  not  controlled  by  statute,  is  that  taken 
by  the  Supreme  Court  of  the  United  States,  viz.,  that  where  the 
plaintiff's  contributory  fault  does  not  appear  conclusively  upon 
his  own  testimony  the  burden  of  proof  to  establish  it  rests  upon 
tlie  defendant.  In  other  words,  the  plaintiff  is  not  bound  to 
prove  affirmatively  that  he  was  himself  free  from  negligence. 
Where  the  plaintiff's  fault  is  relied  on  as  a  defence  to  defeat  a 
recovery,  the  burden  to  establish  such  defence  rests  with  the  de- 
fendant, which,  however,  may  be  shown  either  by  the  plaintiff's 
evidence  or  by  the  defendant's  or  by  both.^ 

For  the  general  doctrine  of  negligence,  however,  the  reader 
must  consult  the  works  devoted  to  that  subject.  What  consti- 
tutes notice  or  facts  from  which  it  may  be  inferred,  and  kindred 
poijits,  will  be  found  further  illustrated  in  the  cases  referred  to  in 
the  notes.^ 

1  Kailroad  Co.  v.  Stout,  17  "Wall.  657,  Wis.  495,  1878;  Draper  v.  Ironton,  42 
1873 ;  .s.  c.  below,  2  Dillon,  294.  Vi^is.  696  ;  supra,  sec.  1020,  note. 

2  Railroad  Co.  v.  Gladmon,  15  Wall.  The  fact  that  the  traveller  knew  the  danger, 
401,1872.  OT  was  f amiUar  wilhjhe  road,  is   a  circuin- 

3  Haskell  v.  New  Gloucester,  70  Me.  stance  to  be  considered  in  determining 
305;  Hume  v.  Mayor,  etc.  of  New  York,  the  question  whether  the  plaintiff  contrib- 
47  N.  Y.  639  ;  Hayes  v.  Mayor,  etc.  of  uted  by  his  own  want  of  care  to  the  acci- 
New  York,  74  N.  Y.  264  ;  Merrill  v.  Port-  dent.  Harris.  Munic.  Man.  4th  ed,  citing 
land,  4  Cliff.  C.  C.  138 ;  Augusta  r.  Har-  Clayards  v.  Dethick,  12  Q.  B.  439 ;  Reed 
per,  59  Ga.  151  ;  Johnson  i'.  Milwaukee,  v.  Northfield,13  Pick.  (Mass.)  94;  Humph- 
40  Wis.  568;  Benedict  y.  Fond  du  Lac,  44  rcys   v.   Armstrong   County,   56  Pa.  St. 
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§  1027.   (791)    Corijorate   Uahilify  for  acts  of  contractors  and 
others.      Whether   the    duty  of    maintaining    the    streets   in   a 


204;  Smith  v.  Lowell,  G  Alien  (Mass.), 
39 ;  Snow  v.  Ilousatoiiic  Kuilroac]  Co.,  8 
Allen  (Mass.),  441;  Frost  r.  Waltliam,  12 
Allen  (Mass.),  85;  Clark  v.  Lockport,  4!) 
Barb.  (N.  Y.)  680;  Wliittakur  v.  West 
Boylston,  97  Mass.  21'6 ;  Fox  o.  Sackett, 
10  Allen  (Mass.),  535;  llutton  v.  Wind- 
sor, 34  Upper  Can.  Q.  IJ.  487.  Such 
knowleilge  in  sonic  cases  has  been  held 
sufficient  to  raise  a  presumption  of  neg- 
ligence  on  plaintiff's  i)art,  so  as  to  require 
evidence  to  negative  the  presumption. 
See  on  this  subject  Fo.x  v.  Glastenbury, 
2'j  Conn.  204  ;  Folsoni  v.  Underhill,  3G 
Vt.  580 ;  Wilson  v.  Charlestown,  8  Allen 
(Mass.),  1.37;  Jacobs  v.  Bangor,  10  Me. 
187 ;  Ilunlon  v.  Keokuk,  7  Iowa,  477 ; 
Brown  v.  Jefferson,  10  Iowa,  339 ;  Smith 
V.  Lowell,  6  Allen  (Mass.),  39;  Wilson  v. 
Charlestown,  8  Allen  (Mass.),  137;  Hor- 
ton  17.  Ipswich,  12  Cush.  (Mass.)  488; 
James  v.  San  Francisco,  6  Cal.  528; 
Winckler  v.  Great  Western  Railway  Co., 
18  Upper  Can.  C.  P.  250,  2G2 ;  Nicholls  i;. 
Great  Western  Bail  way  Co.,  27  Upper 
Can.  Q.  B.  382 ;  Kastrick  v.  Great  West- 
ern Railway  Co.,  lb.  390;  see,  also,  Bridg- 
es V.  North  London  Railway  Co.,  L.  R.  6 
Q.  B.  377  ;  BoUfontuine  Railroad  Co.  v. 
Hunter,  33  Ind.  335  ;  s.  c.  5  Am.  Rep.  201 ; 
Adams  i'.  Lancashire  and  Yorkshire  Rail- 
way Co.,  L.  R.  4  C.  V.  739  ;  Gee  v.  Met- 
ropolitan Railway  Co.,  L.  R.  8  Q.  B.  177; 
Cornish  v.  Toronto  Street  Railway  Co., 
23  Upper  Can.  C.  P.  355;  Blackwell  v. 
Toronto  Street  Railway  Co.,  'i'6  Upper 
Can.  Q.  B.  172.  It  is  not  such  negligence 
as  to  prevent  a  recovery  that  tlie  travel- 
ler did  not  know  tiie  road,  and  yet  pro- 
ceeded on  a  dark  night.  Williams  i-.  Clin- 
ton, 28  Conn.  204  ;  aiiU',&QC.  1018,  note.  So 
driving  in  a  violent  storm  through  the 
streets  of  a  city  with  which  the  driver  was 
unacquainted  was  held  not  of  itself  to  be 
such  negligence  as  to  prevent  recovery 
bj'  him  for  injuries  sustained  through  de- 
fect in  the  street.  Milwaukee  v.  Davis,  0 
Wis.  377.  Nor  driving  on  the  wrong  side 
of  the  road.  Damon  r.  Iidiabitants  of  Scit- 
uate,  20  Am.  Rep.  315.  Bciwj  hliud,  halt,  or 
deaf  is  not,  per  se,  to  be  taken  as  evidence  of 
contributory  negligence.  All  persons, 
however  blind,  halt,  or  deaf,  have  a  right 


to  act  on  the  assumption  that  the  high- 
way is  reasoiuibly  safe.  Davenport  i;. 
Ruckman,  37  N.  Y.  508;  Renwick  v.  New 
York  Central  Railroad  Co.,  30  N.  Y.,  133. 
See,  also,  Coates  v.  Canaan,  51  Vt.  131, 
ante,  sec.  1019. 

There  are  extreme  cases,  in  which  tlie 
dangerous  character  of  a  highway  is  so 
great  and  so  manifest  that  courts  are 
warranted  in  holding  it  unsafe,  as  a  mat- 
ter of  law.  Prideau.x  v.  Mineral  Point,  43 
Wis.  513.  So  of  its  sufficiency,  also.  Mc- 
Maugli  V.  Milwaukee,  32  Wis.  200.  But  al- 
most always  tlie  sufficiency  of  a  highway 
is  usually  a  mere  question  of  fact,  to  be 
determined  by  the  jury  upon  evidence  of 
its  actual  condition.  Draper  v.  Ironton, 
42  Wis.  090.  The  o/>iniun  of  ivitnesses  of 
its  sufficiency  or  insufficiency  is  inad- 
missible. Montgomery  v.  Scott,  34  Wis. 
338;  Oleson  v.  Tolford,  37  Wis.  327; 
Griffin  v.  Willow,  43  Wis.  509.  Possibly 
there  might  be  cases  in  which  the  opin- 
ions of  experts  might  be  adniissible  up- 
on matters  going  to  the  sufficiency  of  a 
highway.  Generally,  however,  it  is  a 
pure  question  of  fact,  not  of  science  or 
skill.  Benedict  v.  Fond  du  Lac,  44  Wis. 
495,  1878 ;  .s.  p.  Chicago  v.  McGiven,  78 
111.  347,  1875.  Evidence  to  show  that  the 
condition  of  the  street  had  been  improved 
subsequent  to  the  injury  is  not  admissi- 
ble as  an  admission  of  negligence.  Cra- 
mer V.  Burlington,  45  Iowa,  027,  1877. 

Upon  the  question  of  notice,  and 
what  is  sufficient  to  impart  or  implij  it, 
it  is  difficult  to  harmonize  all  of  the 
cases.  But  in  the  absence  of  notice,  or 
the  existence  of  the  defect  for  such  a 
length  of  time  as  to  imply  notice  or 
establish  negligence,  the  general  rule  is 
tiiat  there  is  no  liability  on  the  corpo- 
ration. On  the  foregoing  points,  as  well 
as  the  officers  to  whom  notice  must  be 
given,  or  the  length  of  time  the  defect 
must  have  existed,  the  reader  may  also 
consult :  Iligert  v.  Greencastle,  43  Ind. 
574,  1873;  Boucher  r.  New  Haven,  40 
Conn.  450, 1873  ;  Moore  v.  Minneapolis,  19 
Minn.  300,  1872 ;  Market  v.  St.  Louis,  60 
:Mo.  189,  1874  ;  Atlanta  v.  Perdue,  53  Ga. 
007,  1S75;  Chicago  v.  McCarthy,  75  III. 
002,  1875;  Chicago   v.  Langlass,  6G  111. 
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safe  condition  for  public  travel  and  use  is  specially  imposed  on 
the  corporation,  or  is  deduced,  in  the  manner  before  stated,  it 


361, 1873  ;  Cliicago  v.  Crooker,2  III.  App. 
279  ;  Warren  v.  Wriglit,  3  111.  App.  602  ; 
Studlev  V.  Oshkosh,  45  Wis.  380 ;  Hayes 
V.  New' York,  74  N.  Y.  264  ;  Furnell  v.  St. 
Paul,  20  Minn.  117,  1873  (in  which  it  is 
held  that  the  city  is  bound  to  take  notice 
of  the  decay  of  wooden  sidewalks) ; 
Barnes  v.  Newton,  46  Iowa,  567  ;  Merrill 
V.  Portland,  4  Cliff.  C.  C.  138;  Farrell  v. 
Oldtown,  69  Me.  72  ;  Perkins  v.  Fayette, 
68  Me.  152;  Noble  v.  Richmond,  31  Gratt. 
(Va.)  271;  Weightman  v.  Washington,  1 
Black  |U.  S.),  39.  Notice  to  the  city  of 
open  and  notorious  defects  is  presumed. 
Lindholm  (•.  St.  Paul,  19  Minn.  245,1872; 
Moore  v.  Minneapolis,  19]Minn.  300;  Har- 
ris. Munic.  Man.  4th  ed. 

//'  tJie  defect  arise  otherwise  than  from 
faulty  structure,  and  from  some  act  other  than 
the  direct  conduct  of  the  defendants  or  their 
servants,  and  be  a  recent  defect,  it  is  generally 
necessary  to  show  that  defendants  or  their  ser- 
vants had  knowledye  thereof  or  were  ne(flrjent- 
ly  ignorant  of  it.  Ilarr.  Munic.  Man.  4th 
ed  ;  Castor  v.  Uxbridge,  39  Upper  Can. 
Q.  B.  113;  New  York  v.  Sheffield,  4 
Wall.  (U.  S.)  189;  Griffin  v.  New  York,  9 
N.  Y.  456  ;  McGinity  v.  New  York,  5  Uuer 
(N.  Y.),  074;  Hart  v.  Brooklyn,  36  Barb. 
(N.  Y.)  226  ;  Dewey  v.  Detroit,  15  Mich. 
307;  Prindle  v.  Fletcher,  39  Vt.  257; 
Y'ale  V.  Hampden  and  Berkshire  Turn- 
pike Co.,  18  Pick.  (Mass.)  357;  Davis  i;.  La- 
moille Plank  Road  Co.,  27  Vt.602;  Good- 
noiigh  V.  Oshkosh,  24  Wis.  549;  s.  c.  1  Am. 
Eep.  202 ;  Cooley  v.  Westbrook,  57  Me. 
181 ;  s.  c  2  Am.  Rep.  30;  Weisenberg  v. 
Appleton,  26  Wis.  50  ;  s.  c.  7  Am.  Rep.  39. 
Notice  may  be  inferred  from  the  notoriety 
of  the  defect,  and  from  its  continuance 
for  such  a  length  of  time  as  to  lead  to  the 
presumption  that  the  proper  officers  of  the 
municipality  did  in  fact  know,  or  with 
proper  vigilance  and  care  might  have 
Icnown,  tiie  fact.  This  latter  is  sufficient, 
because  this  degree  of  care  and  vigilance 
they  are  bound  to  exercise  ;  and  therefore 
if,  in  point  of  fact,  tliey  do  not  know  of 
such  defect,  when  by  ordinary  and  due 
vigilance  and  care  they  would  have 
known  it,  they  must  be  responsible,  as  if 
they  had  actual  notice.  Per  Shaw,  C.J., 
in  Reed  v.  Northfield,  13  Pick.   (Mass.) 


94.    See  further,  as  to  length  of  time  the 
defect  must  have  existed,  Albrittin  v.  Hunts- 
ville,  60  Ala.  480  ;    Johnson  v.  Milwau- 
kee, 46  Wis.  568;  Studley  v.  Oshkosh,  45 
Wis.  380;  Cusick  v.  Norwich,  40  Conn. 
376,  1873 ;   Rosenberg  v.  Des  Moines,  41 
Iowa,  415,  1875 ;  Boucher  v.  New  Haven, 
40  Conn.  450,   1873;    Littlefield  v.  Nor- 
wich, 40   Conn.   406,   1873 ;    Chicago  v. 
Langlass,  66  111.  361,   1873  ;   Chicago  v. 
McCarthy,  75  111.  602,  1875;  Atlanta  y. 
Perdue,  53  Ga.  007,  1875;  Moore  v.  Min- 
neapolis, 19  Minn.  300,  1872;   Market  v. 
St.  Louis,  50  Mo.  189,  1874 ;   Townscnd 
V.  Des  Moines,  42  Iowa,  657,  1876 ;  Case  v. 
Waverly,   36   Iowa,   54-5,  1873 ;   Rice   v. 
Des  Moines,  40  Iowa,  638, 1875 ;  Castor  v. 
Uxbridge,  30  Upper  Can.  Q.  B.  1 13 ;  Dewey 
V.  Detroit,  15  Mich.  307 ;  Mayor  v.  Shef- 
field, 4  Wall.  (U.  S.)  189;  Serrot  v.  Oma- 
ha,  1   Dill.  C.  C.  R.  312;  How  v.  Plain- 
field,  41  N.  H.  135.     If  the  defect  be  pal- 
pable, dangerous,  and  has  existed  for  a 
long  time,  the  jury  may  very  properly 
infer  either  negligent  supervision  and  ig- 
norance consequent  upon  and  chargeable 
to  such  neglect,  or  notice  of  the  defect, 
and  a  disregard  of  the  duty  to  repair  it. 
Manchester   v.    Hartford,   30   Conn.    118. 
See  further  Bloomington  v.  Bay,  42  111. 
503;    Howe   v.    Lowell,   101   Mass.    99; 
Donaldson  v.  Boston,   10  Gray   (Mass.), 
508 ;  Colley  v.  Westbrook,  57  Me.  181 ;  s.  c. 
2  Am.  Rep.  30.  Where  an  injury  was  pro- 
duced by  some  sudden  and  unexpected 
cause,  it  was  held  that  the  corporation 
were  not  liable  till  they  had  a  reasonable 
opportunity  to  repair  before  the  accident. 
Hubbard  v.  Concord,  35  N.  H.  52 ;    Bar- 
ton V.  Syracuse,  30  N.  Y.  54  ;  Springfield 
V.  LeClaire,  49  III.  470.     Notice  to  a  citi- 
zen is  not  to  the  corporation,  Donaldson 
V.  Boston,  16  Gray  (Mass.),  508,  although 
held    otherwise    in    Maine,    Springer   r. 
Bowdoinham,  7  Greenl.  (Me.)  442  ;  Mason 
V.  Ellsworth,  32  Me.  271.     Speaking  of  a 
sewer,  Mon-lson,  J.,  said  :    "  It  did  not  ap- 
pear, however,  when  the  mud  accumu- 
lated in  the  culvert,  or  when  the  stone  fell 
at  its  mouth,  the  mere  existence  of  these 
obstructions    was    not,    in    my   opinion, 
enough  to   establish  negligence.     There 
was  no  evidence  that  the  defendants  or 
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rests  primarily,  as  respects  the  public,  upon  the  corporation,  and  the 
obligation  to  discharge  this  duty  cannot  be  evaded,  suspended, 
or  cast  upon  others,  !)y  any  act  of  its  own.  Tiierefore,  accord- 
ing to  the  better  view,  where  a  danrjeruus  excavation  is  made  and 
negligently  left  open  (without  proper  lights,  guards,  or  covering), 
in  a  travelled  street  or  sidewalk,  by  a  contractor  under  the  corpo- 
ration for  building  a  sewer  or  other  improvement,  the  corjjoration 
is  liable  to  a  p)erson  injured  thereby,  although  it  may  have  had  no 
immediate  control  over  the  workmen  and  had  even  stipulated  in 
the  contract  that  proper  precautions  should  be  taken  by  the  con- 
tractor for  the  protection  of  the  public,  and  making  him  liable 
for  accidents  occasioned  by  his  neglect.^     It  is  immaterial,  as 


tlieir  officers  had  any  notice  of  tliese  ob- 
structions, nor  dill  it  appear  tiiat  tliey 
were  of  so  notorious  a  character,  or  had 
continued  so  long,  as  to  ciiarge  tiie  de- 
fendants with  constructive  notice  of 
them."  Bateman  v.  Hamilton,  33  Upper 
Can.  Q.  B.  231.  But  as  to  sewers,  see 
Barton  v.  Syracuse,  3(3  N.  Y.  54 ;  Spring- 
field V.  LeChiire,  4'J  111.  476.  There  is 
no  presumption  of  law  as  to  notice. 
Boi:cher  v.  New  Haven,  40  Conn.  456, 
1873.  It  is  ordinarily  for  a  jury  to  de- 
cide whether,  from  the  circumstances, 
there  was  notice.  Colley  v.  Inliabitants, 
2  Am.  Rep.  30 ;  Hall  v.  Lowell,  10  Cush. 
(Mass.)  260 ;  Stanton  v.  Springfield,  12 
Alien  (Mass.),  506;  Mose}'  i'.  Troy,  61 
Barb.  (N.  Y.)580;  Allc-tson  i'.  Chichester, 
L.  R.  10  C.  P.  319.  In  some  states  of  tlie 
Union  existence  of  the  defect  for  twenty- 
four  hours  (Brady  v.  Lowell,  o  Cush. 
(Mass.)  121;  Monies  v.  Lynn,  124  Mass. 
165;  compare  Ilutchins  v.  Littleton,  124 
Mass.  280);  reasonable  notice  (White- 
head V.  Lowell,  124  Mass.  281),  or  express 
notice  (Tripp  v.  Lyman,  37  Me.  250; 
Bartlett  v.  Kittery,  68  Me.  358),  is  neces- 
sary by  statute  before  there  can  be  any 
right  of  action  against  the  corporation. 
WItat  is  evidence  of  notice.  Erd  v.  St. 
Paul,  22  Minn.  443 ;  Grimes  v.  Kecne,  52 
N.  H.  330,  1872.  Wliere  the  encroach- 
ment of  the  sea  destroyed  the  road,  so 
that  the  subject  of  rejiair  was  not  in  ex- 
istence, it  was  held  tliat  there  was  no 
obligation  at  an  enormous  cost  to  rebuild 
the  road.  Regina  v.  Bamber,  5  Q.  B. 
279;  The  Queen  v.  Inhabitants  of  Horn- 
sea, Dears.  C.  C.  291 ;  but  see  The  Queen 


V.  Grcenhow,  L.  R.  1  Q.  B.  Div.  70.3.  If 
the  cost  of  rebuilding  the  road  or  making 
the  necessary  repair  would  exceeil  the 
statutable  limit  of  taxation  it  may  be  that 
there  would  be  no  obligation  to  repair. 
See  Grant  i-.  Sligo  Harbor  Commissioners, 
L.  R.  11  Ir.  C.  L.  R.  190;  Butler  v.  The 
Bray  Commissioners,  lb.  181.  But  in 
such  a  case  it  would,  it  is  apprehended, 
be  the  duty  of  the  corporation  so  to  close 
lip  tiie  road  tiiat  there  could  be  no  danger 
in  using  or  attempting  to  use  it.  See 
Ilarrold  v.  Simcoe  and  Ontario  R.  W.  Co., 

16  Upper  Can.  C.  P.  43 ;  s.  c.  18  Upper 
Can.  C.  P.  9 ;  Harris.  Munic.  Manual  for 
Canada,  4th  ed. 

In  the  preparation  of  this  chapter,  and 
occasionally  elsewhere,  the  author  has 
derived  valuable  niaterial  from  Harri- 
son's Municipal  Manual  for  Canada. 
This  work  consists  of  the  statutes  of  that 
country  applicable  to  its  municipal  cor- 
porations, with  annotations  by  the  late 
Chief  Justice  Harrison,  based  upon  the 
English  and  American  as  well  as  the  lo- 
cal decisions.  AVith  the  author's  permis- 
sion he  freely  used  the  present  work,  for 
which  he  gracefully  expressed  his  obliga- 
tions, and  extended  a  reciprocal  permis- 
sion. He  was  a  learned  lawyer,  careful 
writer,  and  able  judge.  His  death,  which 
occurred  since  the  last  edition  of  this 
work,  was  deeply  lamented  in  his  own 
country,  and  as  a  co-laborer  in  the  same 
field  was  felt  by  tlie  author  as  a  personal 
loss.  It  is  a  melancholy  pleasure  to  paj' 
this  tribute  to  his  memory  and  his  labors. 

^  Storrs  r.  Utica  (sewer  excavation), 

17  N.  Y.  104,  1858,  jkv  Comstock,  J. ;  De- 
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respects  the  primary  liability  of  the  corporation  in  such  a  case, 
whether  it  has  or  has  not  inserted  such  a  clause  in  its  agreement 


troit  r.  Corey  (sewer  excavation),  9  Mich. 
165,  1861,  wiiere  tlie  same  principle  was 
applied,  and  the  result  of  Storrs  v.  Utica 
concurred  in,  although  the  city  was  bound 
to  let  the  contract  to  the  lowest  bidder ; 
Campbell,  J.,  dissenting,  on  the  ground, 
mainly,  that  the  city,  being  required  to 
let  to  the  lowest  bidder,  could  not  itself 
have  built  the  sewer,  and  the  relation  of 
principal  and  agent  did  not  exist  between 
the  city  and  the  contractor,  —  the  major- 
ity holding  that  such  relation  did  exist, 
and  that  the  contractor  had,  and  could 
have,  no  right  to  make  the  excavation, 
except  as  the  agent  of  the  city.  In  an 
early  case  in  California  (James  v.  San 
Francisco,  6  Cal.  528,  1856)  it  was  held 
that  there  was  no  corporate  liability 
where  the  city  was  obliged  to  let  the  con- 
tract to  the  lowest  bidder ;  and  the  rule  in 
California  is  now  settled  that  a  contractor 
engaged  in  constructing  sewers  for  a  city 
under  contract  let  by  the  city,  in  per- 
forming the  work  is  not  the  agent  or 
servant  of  the  city,  and  any  negligence 
in  performing  the  work  is  his  negligence, 
and  the  cit}'  is  not  liable  for  injuries  sus- 
tained thereby.  O'Hale  v.  Sacramento, 
48  Cal.  212,  1874.  In  this  case  the  con- 
tractor left  an  excavation  in  the  street, 
without  lights  or  a  barrier,  into  which 
the  plaintiff  was  precipitated.  The  court 
adhered  to  the  rule  in  Boswell  v.  Laird, 
8  Cal.  469 ;  Du  Pratt  u.  Lick,  88  Cal.  691 ; 
s.  p.  Krause  v.  Sacramento,  48  Cal.  221, 
1874.  See  Springfield  v.  Le  Claire,  49  III. 
476,  1866,  following  Storrs  v.  Utica,  and 
disapproving  Painter  v.  Pittsburgh,  46 
Pa.  St.  221,  cited  infra;  s.  c.  3  Am.  Law 
Reg.  (N.  S.)  3-50,  with  useful  note  by  Mr. 
(now  Judge)  Mitchell;  Chicago  v.  Rob- 
bins,  2  Black,  418;  s.  c.  2  Am.  Law  Reg. 
(N.  S.)  529,  assumes  the  same  principle; 
Blake  v.  St.  Louis,  40  Mo.  509,  1867, 
which  overrules,  probably,  Barry  v.  St. 
Louis,  17  Mo.  121,  1852,  cited  iiifra  ;  St. 
Paul  V.  Seitz,  3  Minn.  297,  308,  1869,  per 
Flandrnu,  J. ;  Baltimore  v.  Pennington, 
15  Md.  12,  1859;  Butler  v.  Bangor,  67 
Me.  385,  1878.  Compare  Westchester  v. 
Apple,  35  Pa.  St.  284,  1800,  which,  in  its 
result  and  reasoning,  is  against  the  gen- 
eral doctrine  of  the  courts  elsewhere,  and 


rests  upon  the  questionable  basis  that  a 
city  corporation  has  the  right  to  disregard 
its  duty  to  the  public  to  keep  its  streets 
in  a  safe  condition.  Painter  v.  Pittsburgh, 
supra,  is  against  the  principle  stated  in 
the  text ;  but,  as  pointed  out  by  Mr.  Mitch- 
ell in  his  note,  the  ground  upon  which 
the  doctrine  of  the  text  rests  "  was  ap- 
parently not  urged  in  the  argument,  and 
is  not  noticed  by  the  court."  In  the  case 
of  Erie  v.  Calkins,  85  Pa.  St.  247,  the 
city  employed  a  contractor  to  make  a 
sewer ;  by  the  contract  the  power  was 
reserved  for  the  city  engineer  to  change 
the  work,  etc. ;  the  contractor  was  bound 
to  indemnify  the  city  for  any  damages  by 
reason  of  his  neglect,  etc.  PlaintifT  was 
injured  by  falling  into  the  excavation, 
left  carelessly  unguarded,  and  the  city 
was  held  not  liable.  Barry  v.  St.  Louis, 
17  Mo.  121,  1852,  referred  to  above.  The 
latest  JVew  York  case  there  cited  is  the 
case  of  Bailey,  2  Denio  (N.  Y.),  433, 
1845,  and  the  proposition  that  the  city  is 
primarily  liable  for  the  defective  or  dan- 
gerous condition  of  its  streets,  and  should 
not  be  allowed,  in  executing  a  work  at- 
tended with  danger,  to  shift  this  respon- 
sibility by  contract,  does  not  appear  to 
have  been  presented  to  the  court.  The 
text  cited  and  approved.  Savannah  v, 
Waldner,  49  Ga.  316,  321,  1873.  In  ac- 
cordance with  the  rule  of  the  text,  see  Nash- 
ville V.  Brown,  9  Heisk.  (Tenn.),  1,  1871 ; 
s.  c.  24  Am.  Rep.  289,  where  Nicholson, 
C.  J.,  approves  Judge  Mitchell's  criticism 
on  Painter  v.  Pittsburgh.  A  city  cannot, 
either  by  contract  or  ordinance,  divest  it- 
self of  tlie  duty  to  keep  its  streets  safe 
for  public  travel.  Watson  v.  Tripp,  11 
R.  I.  98;  s.  c.  23  Am.  Rep.  420;  Mayor 
of  Troy  v.  Railroad  Co.,  49  N.  Y.  657 ; 
post,  sec.  1037.  Additional  interesting  il- 
lustration of  the  primary  liability  of  the  city. 
See  Fink  v.  St.  Louis,  which  will  be 
found  briefly  stated;  infra,  sec.  1037, 
note. 

The  charter  of  Milwaukee  provided 
that  when  an  injury  happens  in  said  citj' 
by  reason  of  any  defect  or  incumbrance 
of  any  street,  sidewalk,  etc.,  or  other 
cause  for  which  the  city  would  otherwise 
be  liable,  if  such  defect,  etc.,  is  produced 
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with  the  contractor.  If,  liowever,  it  lias  taken  tlie  precaution  to 
obtain  from  the  contractor  an  express  stipuhition  of  tliis  charac- 
ter, this  will  give  it,  on  being  held  liable  (however  it  might 
otherwise  be),  a  remedy  over  against  him.^  And  so,  on  the  same 
principle,  namely,  that  the  duty  to  keep  the  streets  and  side- 
walks in  a  safe  condition  rests  upon  the  cor[)oration  and  cannot 
be  surrendered  or  abdicated,  it  is  liable  for  injuries  caused  by 
open  excavations  made  therein,  with  its  knowledge  or  consent, 
express  or  implied,  by  the  adjoining  lot-owner  for  the  purpose  of 
an  area  or  to  obtain  light  and  air  for  the  basement  or  cellar  ;  but 
in  such  cases  the  corporation  has,  without  any  express  contract, 
if  not  itself  in  fault,  a  remedy  over  against  the  owner  of  the  lot 
or  building  for  whose  benefit  the  excavation  was  made.- 

§  1028.  (792)  There  has  been  much  controversy  as  to  the 
liability  of  a  municipal  corporation  for  the  negligence  or  ivrongful 
acts  of  contractors  under  it  in  the  execution  of  the  work  agreed  to 
be  performed.  Ordinarily,  no  person  other  than  the  one  imme- 
diately or  actually  guilty  of  the  wrongful  act  is  liable  therefor, 


by  the  default  of  any  person,  such  person 
shall  be  primarili/  liaUe.  This  i)r()vision 
was  held  valid,  but  not  applicable  ivhere  the 
deject  is  caused  bi/  the  nerjliijence  of  persons 
makinrj  public  improrements  under  contract 
tvith  the  city ;  and  that  the  exemption  of 
the  city  from  liability  for  such  injuries  is 
invalid  under  the  constitution  of  the 
state,  as  <rrantin{jf  to  the  city  a  special 
immunity  against  a  general  rule  of  law, 
to  which  otiier  municipal  corporations 
are  subject.  Ilincks  v.  Milwaukee,  46 
Wis.  oo'.t ;  Durkee  v.  Janesville,  28  Wis. 
40 i;  Amos  v.  Fond  du  Lac,  40  Wis.  095; 
State  V.  Bartlett,  35  Wis.  387  ;  Kooney 
V.  Supervisors,  40  Wis.  23 ;  Kimball  v. 
Roseiidale,  42  Wis.  407. 

1  Buffalo  V.  Ilolloway,  3  Seld.  (7  N.  Y.) 
40.3,  1852,  affirming  s.  c.  14  Barb.  (X.  Y  ) 
101.  It  is  here  held  that,  as  l>etwcen  the 
corporation  and  contractor,  there  is  no  im- 
plied agreement  to  protect  the  public  ;  but 
is  this  right  ?  See  Storrs  v.  Utica,  17  N. 
Y.  104,  1858;  Blake  r.  Ferris,  1  Seld.  (N. 
Y.)  48  ;  Myers  v.  Snyder,  Brightley  (Pa.), 
480;  Beatty  v.  Gilmore,  1(3  Pa.  St.  (4 
Harris)  463, 1851  ;  Brooklyn  v.  City  Rail- 
road Co,,  47  N.  Y.  475,  1872.    Liability  of 


city  for  negligence  of  contractor  in  the 
repair  of  street.  Logansport  v.  Dick, 
Supreme  Court  of  Indiana,  1880,  not  yet 
reported,  22  Alb.  Law  Jour.  183. 

-'  Chicago  I'.  Kobbins,  2  Black,  418; 
s.  c.  4  Wall.  G57  ;  2  Am.  Law  Reg.  (N. 
S.)  520,  1862,  distinguishing  Iliiliard  v. 
Richardson,  3  Gray  (Mass.),  340,  and 
overruling  Scammon  v.  Chicago,  25  III. 
424,  on  this  point ;  Rowell  r.  Williams 
(e.xcavation  for  cellar),  20  Iowa,  210, 
1870,  following  and  approving  Chic.-ago  r. 
Robbins;  Powers  v.  Council  Bluffs,  50 
Iowa,  107  ;  Oliver  i;.  Kansas  City,  00  Mo. 
74,  approving  text ;  Wendell  v.  Troy,  39 
Barb.  (N.  Y.)  320  ;  4  Abb.  Ct.  App.  563  ; 
Faiiey  v.  Harvard  (requisites  of  declara- 
tion), 62  111.  28,  1871  ;  Galesburg  v.  Hig- 
ley,  61  III.  287,  1871.  Under  peculiar 
circumstances  the  adjoining  owner  held 
not  liable  for  accident  caused  by  defec- 
tive sidewalks  over  area.  Jansen  v. 
Atchison,  16  Kan.  358,  1876,  but  qu(Tre. 
Degree  of  care  required  of  municipality 
where  cellar-door  forms  part  of  the  sur- 
face of  a  sidewalk.  Johnston  i-.  Charleston, 
3  South  Car.  232, 1871  ;  s.  c.  16  Am.  Rep. 
721. 
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except  upon  the  ground  that  the  relation  of  principal  and  agent, 
or  master  and  servant,  existed  between  the  person  or  corporation 
sought  to  be  made  liable,  and  the  person  who  did  the  act,  or  was 
guilty  of  the  negligence  that  caused  the  injury.  In  other  words, 
the  principle  of  respondeat  superior  does  not  extend  to  cases  of 
indej)endent  contracts,  where  the  party  for  whom  the  work  is  to 
be  done  is  not  the  immediate  superior  of  those  guilty  of  the  wrong- 
ful act,  and  has  no  choice  in  the  selection  of  workmen,  and  no 
control  over  manner  of  doing  the  work  under  the  contract. 

§  1029.  The  general  rule  is  stated  in  the  preceding  section,^ 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply  ivhere 
the  contract  directly  requires  the  performance  of  a  work  intrinsically 
danyei'ous,  however  skilfully  performed.  In  such  a  case,  the 
party  authorizing  the  work  is  justly  regarded  as  the  author  of 
the  mischief  resulting  from  it,  whether  he  does  the  work  himself 
or  lets  it  out  by  contract.^ 

But  employers  not  personally  giving  directions,  and  not  entitled 
to  give  directions,  respecting  the  manner  of  the  work,  but  con- 
tracting with  a  third  person  to  do  it,  are  not  liable  for  a  wrongful 
or  negligent  act  in  the  performance  of  the  contract,  if  what  was 

^  Blake  v.  Ferris,  1  Seld.  (5  N.  Y.),  48,  doctrine  of  respondeat  superior,"  with  a  full 

1851.     See    Erie   v.  Calliins,  85  Pa.  St.  review    of    tiie    autliorities.     Harper    i\ 

287 ;  s.  c.  27  Am.  Rep.  642 ;  Painter  v.  Milwaukee,  30  Wis.  3G5,  1872.     Liability 

Mayor,  46  Pa.  St.  213  ;  Harrison  v.  Col-  where  contractor  acts  under  direction  of 

lins,  80  Pa.  St.   153;  s.  c.  27  Am.  Rep.  the  city.     Chicago  v.  Dermody,  61   111. 

699 ;  Scamraon  v.  Chicago,  25  111.  424 ;  431 ;  Chicago  i-.  Joney,  GO  111.  383 ;  ante, 

Barry  v.  St.  Louis,  17  Mo.  121 ;  Cuff  v.  sec.  238  and  note. 

Newark,   35  N.  J.  L.   17 ;  s.  c.  10  Am.  ^  Storrs  v.  Utica,  17  N.  Y.  104,  1858  ; 

Rep.  205;  King  v.  Railroad  Co.,  66  N.  Y.  Lockwood   v.  Mayor,  etc.,  2  Hilton  (N. 

181;    8.   c.  23  Am.   Rep.   37;    Storrs  j;.  Y.),  60,  1858;  Springfield  »;.  Le  Claire,  49 

Utica,  17  N.  Y.  104,  1858 ;  and  note  well-  111.  476,  1866  ;  infra,  sec.  1031  and  cases 

grounded  doubts  of  Comstock,  J.,  respect-  cited.    The  doctrine  of  the  text  approved, 

ing  the  correctness  of  the  application   of  Savannah   v.  Waldner,  49  Ga.  316,  323, 

tiie  doctrine,  so  well  stated  in  Judge  Mid-  1873.    The  subject  is  discussed  in  Wright 

lett's  opinion  in  Blake's  Case,  to  the  chm-  v.  Holbrook,  52  N.  H.  120,  1872;  s.  c.  13 

fjerous  work  of  excavating  a  deep  hole  in  Am.  Rep.  12;  Blake  v.  St.  Louis,  40  Mo. 

a  public  street.     Pack  t;.  Mayor,  etc.  (in-  509;  Murpheyw.  Lowell,  124   Mass.  564. 

jury  by  blasting),  8  N.  Y.  222,  1853;  and  See,  also,  Harrisburg  v.  Saylor,  87   Pa. 

see  similar  case  of  Kelly  v.  Mayor,  etc.,  St.  210;  Whitney  v.  Clifford,  46  Wis.  138; 

11  N.  Y.  432,  both  approved  in  Storrs  v.  Carman  v.  Steubenville  Railroad,  4  Ohio 

Utica,  but   distinguished;    Cincinnati   v.  St.  339;    Joliet  v.  Harwood,   86  111.  110, 

Stone,    6    Ohio    St.   38,    1855;    Ililliard  approving  text.     As  to  liability  in  case 

V.    Richardson,    3     Gray     (Mass.),    349,  of  blasting  done  in  a  street  by  a  citizen  in 

"  which  contains,"  says  Mr.  Justice  Davis  violation  of  the  directions  of  the  city  au- 

(in  Chicago  i;.  Robbins,  2  Black,  418),  "a  thorities,  see  Joliet  v.  Seward,   86    111. 

most  elaborate  and  able  discussion  of  the  402. 
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agreed  to  be  done  was  lawful,  and  does  not  constitute  a  nuisance 
or  is  not  intrinsically  dangerous.^  And  it  has  been  held  that  the 
mere  fact  that  the  contractor  is  paid  by  the  clay  does  not  neces- 
sarily destroy  the  independent  character  of  his  employment.^  If 
one  renders  service  in  the  course  of  an  occupation  representing 
the  will  of  his  employer  only  as  to  the  result  of  his  work,  and  not 
as  to  the  means  by  which  it  is  accomplished,  it  is  independent 
employment.^  The  owner  and  occupier  of  premises  fronting  ujion 
a  public  street  is  not  liable  for  injuries  to  one  wlio  falls  int(j  a 
coal-hole,  properly  constructed  on  the  sidewalk,  if  the  lid  has 
been  removed  by  a  trespasser  or  by  one  in  an  independent  em- 
ployment, unless  he  had  reason  to  believe  that  the  cover  would 
be  removed,  or  unless  after  its  removal  he  suffers  the  hole  to  re- 
main open  until  there  had  elapsed  a  reasonable  time  in  which  a 
prudent  man  should  have  discovered  its  open  condition. 

§  1030.  (793)  Accordingly,  the  later  and  better  considered 
cases  in  this  country  respecting  streets  have  firmly,  and,  in  our 
judgment,  reasonably,  established  the  doctrine  that,  where  the 
u'ork  contracted  for  necessarily  constitutes  an  obstruction  or  defect  in 
the  street,  of  such  a  nature  as  to  render  it  unsafe  or  dangerous  for 
the  purposes  of  public  travel,  unless  properly  guarded  or  pro- 
tected, the  employer  (equally  with  the  contractor),  where  the 
injury  results  directly  from  the  acts  which  the  contractor  engaged 
to  perform,  is  liable  therefor  to  the  injured  party.  But  the  em- 
ploj^er  is  not  liable  where  the  obstruction  or  defect  in  the  street 
causing  the  injury  is  wholly  collateral  to  the  contract-work,  and 
entirely  the  result  of  the  negligence  or  wrongful  acts  of  the 
contractor,  sub-contractor,  or  his  servants.  In  such  a  case  the 
immediate  author  of  the  injury  is  alone  liable.'^ 

1  Gray  v.  Hubble,  32  L.  J.  Rep.  (N.  S.) ;  27 ;  Harrison  v.  Collins,  8G  Pa.  St.  153  ; 

Hilliard    v.  Kicliardson,  3  Gray  (Mass.),  s.  c.  27  Am.  Rep.  609. 

34U;  Blake  u.  Ferris,  5  N.  Y.  48 ;  Painter  *  Robbins    v.    Chicago,   4  Wall.   G57, 

1-.  Mayor  of  Pittsburgh  (10  Wright),  46  679,  18G6,  and  case?  cited,  per  Clifford,  J., 

Pa.  St.  213.  whose  statement  of  the  principle  is  sub- 

'^  Forsythe  v.  Hooper,  11  Allen  (Mass.),  stantially  adopted  in  the  text.     See,  also, 

419  ;  Corbin  v.  America  Mills,  27  Conn,  on   prior    appeal,   2    Black,   418,  where 

274.  Scammon  v.  Chicajio,  2o  III.  424,  is  on  one 

3  Pack  V.  Mayor  of  New  York,  8  N.  Y.  point  disapproved  ;  Storrs  r.  Utica,  17  N. 

222;  East   St.  Louis  v.  Klug,  ;>  111.  App.  Y.  104,  1858,  approving  but  distinguish- 

90;  Barry  v.  City  of  St.  Louis,  17  Mo.  ing  Pack  r.  Mayor,  etc.  (injury  by  blast- 

121;  Mercer  ?•.  Jackson,  54  III.  397  ;  East  ing),  8  N.  Y.  232;  Kelly  c.  Mayor,  etc. 

St.  Louis  I'.  Giblin,  3  111.  App.  219 ;  Wood  (like  case),  11  N.  Y.  432.     See,  also,  Cin- 

V.  Ind.  Sch.  Dist.  of  Mitchell,  44  Iowa,  cinnati  v.  Stone,  5  Ohio  St.  38,  1855;  St 
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§  1031.  Conformabl}-  to  the  distinction  above  drawn,  a  corpo- 
ration is  liable  for  the  wrongful  act  of  the  contractor,  under 
circumstances  which  sliow  that  it,  as  clearly  as  the  contractor, 
was  the  author  and  promoter  of  the  injury ;  for  instance,  where 
the  prosecution  of  the  work  as  authorized  by  the  corporation  nec- 
essarily produces  the  injury,  the  corporation,  as  well  as  the  con- 
tractor, is  responsible  for  the  damage.^ 

§  1032.  (791)  No  person,  not  even  the  adjoining  mvner,  whether 
the  fee  of  the  street  be  in  himself  or  in  the  public,  has  the  right  to 
do  any  act  which  renders  the  use  of  the  street  hazardous  or  less 
secure  than  it  was  left  b}''  the  municipal  authorities.  Whoever 
does  so,  whether  by  excavations  made  in  the  sidewalk  by  the 
abutter,^  or  by  unsafe  hatchways  left  therein,^  or  by  opening,  or 


Paul  V.  Seitz,  3  Minn.  297 ;  Nashville  v. 
Brown,  9  Ileisk.  1;  Erie  r.  Calkins,  85  Pa. 
St.  247, 1878  ;  Goutlier  r.  Cormack,  2  E.  D. 
Smith  (N.  Y.),  254  ;  Detroit  v.  Corey,  9 
Mich.  165,  18G1,  concurring  in  result  of 
Storrs  V.  Ctica;  Springfield  i\  Le  Claire, 
49  111.  476,  1806.  Compare  Clark  v.  Fry, 
8  Ohio  St.  358,  1858.  Palmer  r.  Lincoln, 
5  Neb.  130, 1876,  approves  and  applies  the 
doctrine  of  the  text.  In  a  recent  discus- 
sion of  the  subject  in  the  Albany  Law 
Journal  it  is  said  tliat  "  the  general  rule 
is  that  where  a  person  lets  work  to  be 
done  by  another  by  contract,  which  is  in- 
nocent and  lawful  in  itself,  but  which 
may,  if  carelessly  or  negligently  done,  re- 
sult in  injury  to  another,  he  is  not 
charged  with  liability  if  such  work  is  in 
fact  carelessly  and  negligently  performed  ; 
but  he  is  liable  wlien  the  work  to  be 
done  necessarily  creates  a  nuisance.  Tlie 
blasting  of  rocks  by  tlie  use  of  gun- 
powder or  other  explosives  in  the  vicin- 
ity of  anotlier's  dwelling-house,  or  in  the 
vicinity  of  a  highway,  is  a  nuisance,  and 
the  person  doing  the  act,  or  causing  it  to 
be  done,  is  liable  for  all  injuries  that  result 
therefrom.  Hay  v.  Cohoes  County,  2  N. 
Y.  159;  Keg.  v.  Mutter  Leigh's  Cases, 
491."  Some  close  distinctions  have  been 
drawn  in  the  application  of  the  doctrine. 
Thus  in  McCafFerty  i'.  Spuyten  l^uyvil, 
etc.  Railroad  Co.,  61  N.  Y.  178;  19  Am. 
Rep.  207,  1874,  a  railroad  company  let  by 
contract  the  entire  work  of  construct inr/  its 
road.  The  contractor  sublet  a  portion  of 
the  work.  Through  the  negligence  of 
men  employed   by  the  sub-contractor  in 


performing  the  work,  stones  and  rocks 
were  thrown  by  a  blast  upon  plaintiff's 
adjoining  property,  injuring  it;  and  it  was 
held  that  the  railroad  company  was  not 
responsible.  The  court  says  that  this  is 
not  a  case  where  the  defendant  con- 
tracted for  work  to  be  done  which  would 
necessarily  produce  the  injuries  com- 
plained of,  but  such  injuries  were  caused 
by  the  ner/ligent  and  unskilful  manner  of 
doing  it.  The  cases  of  Pack  v.  Mayor  of 
New  York,  8  N.  Y.  222 ;  Kelly  v.  Mayor 
of  New  York,  11  id.  432,  and  Storrs  v. 
City  of  Utica,  17  id.  104,  are  cited  as  au- 
thority ;  and  it  is  said  that  Hay  v.  Cohoes 
County,  supra,  is  not  applicable  to  the 
questions  involved  in  McCafferty  r.  Spu)'- 
ten  Duyvil  Railroad  Co.  Note  dissenting 
opinion  of  Dwight,  Com'r.  See,  also,  But- 
ler ?'.  Hunter,  7  H.  &  N.  826;  Reedie  v. 
London,  etc.  Railroad  Co.,  L.  R.  4  Exch. 
244;  Allen  v.  Willard,  57  Pa.  St.  374; 
Water  Co.  v.  Ware,  16  Wall.  566. 

^  See  cases  cited  in  the  preceding  note, 
and  also  Tiffin  v.  McCormick,  34  Ohio  St. 
638, 1878 ;  Carman  v.  Railroad  Co.,  4  Ohio 
St.,  339;  Hay  v.  Davidson,  13  Minn.  523; 
Stone  V.  Railroad  Co.,  19  N.  H.  427; 
Lowell  V.  Railroad  Co.,  23  Pick.  24. 

•-'  Busli  V.  Johnston,  23  Pa.  St.  209, 
1854;  Chicago  v.  Robl)ins,  2  Black,  418  ; 
s.  c.  4  Wall.  657,  1866;  Rowell  v.  Wil- 
liams, 29  Iowa,  210,  1870,  following 
Chicago  r.  Robbins,  supra;  Pfau  v.  Rey- 
nolds, 63  111.  212;  Ottumwa  v.  Parks,  43 
Iowa,  119,  1870  ;  ante,  sec.  060  and  note. 

8  Severin  v.  Eddy,  52  111.  189,  1869. 
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leaving  open,  an  area-way  in  the  pavement,^  or  by  undermining 
the  street  or  sidewalk,  or  by  placing  unauthorized  ohntrnetions 
thereon,  which  make  the  use  of  tlie  street  unsafe  or  less  secure,^  is 
guilty  of  a  nuisance,  and  is  liable  to  any  person  who,  using  due 
care,  sustains  an}'-  special  injury  therefrom  ;  and  in  such  cases,  the 
person  who  created  or  continues  the  nuisance  is  thus  liable,  irre- 
spective of  the  question  of  negligence  on  his  part.^ 


§  1033.  In  accordance  with  the  principles  stated  in  the  pre- 
ceding sections,  the  owner  of  a  building  and  lot  is  liable  for  per- 
sonal injuries  sustained  by  the  breaking  of  a  flagstone,  or  defective 
grating  forming  part  of  the  sidewalk  adjoining  the  building  and 
covering  an  excavation  made  without  authority,  and  used  by  the 
owner  for  private  purposes.*  It  follows  that  it  is  no  answer  to 
such  an  action,  that  the  work,  including  the  defective  covering, 
was  done  for  the  owner  at  a  fixed  price  by  contractors,  who 
agreed  to  do  it  properl}-.    The  doctrine  of  respondeat  superior  has 


1  Beatty  v.  Gilmore,  IG  Pa.  St.  463, 
1851  ;  Durant  v.  Palmer,  5  Dutch.  (N.  J.) 
544,1802;  Tern.  Hull  Assoc,  v.  Giles,  4 
Vrooin  (;j:]  N.  J.  L.),  2G0  ;  Irvine  v.  Wood 
(coal-hole  in  sidewalk),  51  N.  Y.224, 1872; 
8.  c.  10  Am.  Rep.  G03 ;  ante,  sees.  699, 
700. 

»  Congreve  v.  Smith,  18  N.  Y.  79, 1858 ; 
Congrcve  v.  Morgan,  18  N.  Y.  84;  Har- 
low 1-.  HuMii8ton,6  Cow.  (N.  Y.)  189,  1826; 
Wood  V.  Mears,  12  Ind.  515,  1859;  Ball 
r.  Armstrong  (building  material  in  gut- 
ter), 10  //'.  181 ;  Howe  r.  New  Orleans 
(unsafe  burnt  wall),  12  La.  An.  481,  1857  ; 
Parker  v.  Mason  (unsafe  wall),  39  Ga.  725, 
1869.  See  Ottumwa  v.  Parks,  43  Iowa, 
119,  1876. 

8  Congreve  t^.  Smith,  18  N.  Y.  70, 
1858;  Congreve  v.  Morgan,  18  N.  Y. 
84,  following  on  this  point  Dvgert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  and 
distinguished  from  Daniel  v.  Potter,  4 
C.  &  P.  2G2,  which  involved  "no  ques- 
tion of  liability  for  a  consequential  injury 
from  a  direct  invasion  of  the  street,  or 
•wrongful  act."  Per  Stroiuj,  J.,  18  N.  Y. 
86.  See,  also,  Davenport  v.  Ruckman,  10 
Bosw.  (N.  Y.)  20,  37  N.  Y.  568;  Gridley 
V.  Bloomington  (broken  flagstone  over 
walk),  68  111.  47,  1873;  Irvine  v.  Wood 
(defectively  covered  coal-liole  in  side- 
voL.  II.  33 


walk),  51  N.  Y.  224,  1872;  s.  c.  be- 
low, 4  Rob.  (N.  Y.)  138;  5  Rob.  482. 
No  one  is  at  liberty  to  leave  an  ex- 
cavation of  any  kind  adjuininfj  a  hiijhway, 
if  it  render  the  highway  unsafe  for  the 
use  of  travellers.  Barnes  v.  Ward,  9  C. 
B.  392 ;  Hadley  v.  Taylor,  L.  R.  1  C.  P. 
53.  See,  also,  Cornwall  t-.  Metropolitan 
Commissioners  of  Sewers,  10  Ex.  771  ; 
riardcastle  v.  South  Yorkshire  Railway 
and  River  Dun  Co.,  4  II.  &  N.  67.  Note, 
on  this  point,  the  guarded  language  of 
Mr.  .Justice  Dan's,  obitpr,  in  Chicago  v. 
Robbins,  2  Black  (U.  S.),  418,  1862. 

•»  Congreve  I'.  Smith,  18  N.  Y.  79,  1858; 
Congreve  r.  :Morgan,  18  N.  Y.  84;  Dy- 
gert  V.  Schenck,  23  Wend.  (N.  Y.)  446. 
Even  if  there  be  authority  from  the  city 
corporation  to  make  tlie  excavation,  this 
implies  "that  it  is  to  be  done  with  proper 
precautions  to  prevent  accidents  to  trav- 
ellers," and  such  a  work  is  lawful  only  so 
long  as  it  is  safe.  Robbins  v.  Chicago,  4 
Willi.  657,  G79,  per  Cllford,  J.  ;  s.  v.  in 
s.  c.  2  Black,  418. 

It  is  not  a  negligent  or  wrongful  act 
for  a  city  to  silently  allow  the  owner  of 
property  abutting  on  a  street  pro/orli/  to 
couatnirt  a  coal- vault  umler  the  sidewalk. 
Lafayette  v.  Blood,  40  Ind.  G2,  1872. 
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no  application  to  such  a  case.  And  because  the  owner  is  bound, 
at  his  peril,  to  keep  the  excavation  covered  so  as  to  be  as  safe  as 
if  it  had  not  been  made,  he  is  not  discharged  from  liability  by  the 
fact  that,  having  provided  a  sufficient  covering,  it  was,  without 
his  knowledge,  fractured  or  rendered  unsafe  by  the  wrongful  acts 
of  others.^ 


§  1034.  (795)  The  ultimate  liahiUty,  however,  in  such  cases  is 
upon  the  author  or  continuer  of  the  nuisance ;  but  if  the  party 
injured  elects  to  proceed  against  the  municipal  corporation  for 
failing  in  its  dut}'  to  keep  the  streets  and  sidewalks  in  a  safe  con- 
dition for  public  travel,  and  there  is  no  statute  dispensing  with 
notice  as  a  condition  of  liability,  he  must  show  notice  to  the 
corporation  of  the  obstruction  or  defect,  or  at  least,  neglect  of 


1  Congreve   v.  Morgan,  18  N.  Y.  84, 
1858.    Tlie  cases  in  New  York,  upon  which 
the  doctrine  of  the  text  rests,  are  denied  to 
be  sound  by  tlie  Supreme  Court  oi Michi- 
gan, in  tlie  recent  case  of  Fisiier  n.  Tliir- 
kell,  21  Mich.  1,   1870.     In  that  case  the 
owner  of  a  building,  who  for  his  own  ad- 
vantage and  convenience  liad  made,  witli- 
out  any  express   municipal  assent  (ante, 
sec.  G99),  a  scuttle  or   hole   in  the  side- 
walk,   opening  into   a   vault   connecting 
with  the  cellar,  was  held  not  to  be  liable 
for  an  accident  to  a  traveller,  caused  by 
its  being  out  of  repair,  it  appearing  that 
it  was  safely  constructed  originally,  and 
that  it  was  allowed  to  become  out  of  re- 
pair by  the  tenant   under  a   lease  which 
did  not  contain  any  covenant  on  the  part 
of  the  lessor  to   keep   the   premises   in 
repair.     The  court  regard  such   excava- 
tions properly  made  and  guarded  as  law- 
ful unless  made  in  contravention  of  some 
law  or  authorized   municipal  regulation, 
and  to  draw  after  them   no  such  conse- 
quence as  that   the  party  making   them 
shall  be  responsible  for  all  injuries  result- 
ing from  the  want  of  entire  safety.    Since 
tliese  are  made  for  the  exclusive  benefit 
of  the  owner  of  the  building,  the  autlior 
sees  nothing  unreasonable  in  the  doctrine 
that  he  is  bound  to  see  tliat  they  are  kept 
in  repair,  and  do  not  become  nuisances  by 
becoming  dangerous,  .^n/^,  sec.  700.  There 
may  be  the  additional  liability  of  the  ten- 
ant and  of  the  municipality  in  proper 
cases. 


Where  a  citij  permits  a  cellar-ivay  to  be 
constructed  in  the  sidewalk  of  one  of  its  prin- 
cipal streets,v/hich  cellar-way  is  not  guarded 
in  any  manner  except  by  a  trap-door,  and 
is  dangerous  for  persons  travelling  on 
said  sidewalk  when  said  trap-door  is  not 
closed,  and  when  the  city  permits  the 
person  occupying  the  adjoining  lot  and 
those  acting  under  him  to  open  or 
close  said  trap-door  at  their  option,  the 
city  is  liable  for  any  injury  that  may 
occur  by  reason  of  any  person  falling, 
without  fault  on  his  part,  into  said  cellar- 
way,  when  said  trap-door  is  left  open. 
Smith  j;.  Leavenworth,  15  Kan.  81,  1875. 
Whether  it  is  negligence  for  which  a  city 
is  liable,  for  the  city  council  to  allow  cel- 
lars under  its  sidewalks,  in  front  of  shops, 
is  a  question  for  the  jury,  in  an  action 
against  the  city  by  one  injured  by  falling 
into  such  a  cellar.  Augusta  i'.  Hafers,  59 
Ga.  151. 

The  owner  of  a  building  is  not  liable 
for  defects  in  sidewalk  occasioned  by 
natural  causes,  as  by  accumulations  of 
ice  and  snoiv  thereon.  Kirby  v.  Market 
Association,  14  Gray  (Mass.),  249;  supra, 
sec.  1006  and  note.  In  Irvine  v.  Wood, 
51  N.  Y.  224,  1872  ;  s.  c.  10  Am.  Hep. 
60.3,  it  was  held  that  lessor  and  lessee 
might  be  joined  as  defendants  under  the 
circumstances  there  appearing. 

Defects  in  ways  caused  by  railroad  com- 
panies.   Infra,  sec.  1037. 
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duty  in  not  ascertaining  it.^  If  tlie  person  injured  fail  in  his 
action  against  the  municipality,  this  is  no  bar  to  an  action  by  liini 
ajrainst  the  author  of  the  nuisance.^ 


1  Supra,  see.  1024 ;  ante,  sec.  721  ;  Mc- 
Ginity  v.  Mayor,  etc.  of  New  York,  5 
Duer  (N.  Y.),074,  1850;  Griffin  c.  Miiyor, 
etc.  of  Now  York,  0  N.  Y.  (5  Sel.l.)  450; 
Portland  v.  Richardson,  54  Me.  46,  18G0; 
Veazie  v.  Railroad  Company,  49  lb.  119; 
Chicago  V.  Robbins,  2  Black  (U.  S.),  418, 
1802;  8.  c.  4  Wall.  057,  18(50  ;  Durant  v. 
Palmer,  6  Dutch.  (N.J.)  544,  1802;  Ster- 
ling v.  Thomas,  00  111.  201,  1871;  John- 
ston V.  Cliarleston  (degree  of  municipal 
diligence  and   care),  3    South    Car.    332, 

1871  ;  8.  c.  16  Am.  Rep.  721  ;  Haskell  v. 
Penn  Yan,  5  Lans.  (N.  Y.)  43.  No  lia- 
bility by  owner  of  land  if  in  the  use  of 
his  land  he  places  logs  outside  of  the  Iffjnl 
highway,  but  within  the  road  as  fenced. 
Harlow  v.  Ilumiston,  0  Cow.  (N.  Y.)  189, 
1820,  n. 

LlAniLITY  FOU  .\CT  OF  AGKST  OU  SER- 
VANT.—  Harlow  v.  Humiston,  0  Cow.  (N. 
Y.)  189,  1820;  Samyn  v.  McCloskey,  2 
Ohio  St.  536,  1853. 

LlAIlILITY    A.S    HETWEEV    OWNER    AND 

TENANT. —  Durant  v.  Palmer,  5  Dutch.  (N. 
J  )  544,  1862  ;  Shipley  '•.  Fifty  Associates, 
100  Mass.  194, 1870 ;  Milford  v.  Ilolbrook, 
9  Allen  (Mass.),  17  ;  Lowell  v.  Spaulding, 
4  Cush.  (Mass)  277,  1849;  Lowell  v. 
Sliort,  //).  275  ;  Kirby  v.  Market  Associa- 
tion, 14  Gray  (Mass.),  249,  1851);  Stephani 
V.  Brown,  40  111.  428,  1800;  Chicago  v. 
<  )'Brennan,  05  111.  100;  Cheetham  v.  Hamp- 
soi),  4  Durn.  &  East,  318;  Fisher  v.  Thir- 
kell,  21  Mich.  1,  1870;  Irvine  v.  Wood 
(coal-hole   in   sidewalk),     51   N.  Y.   224, 

1872  ;  s.  c.  10  Am.  Rep.  003.  While  it  is 
clear  that  one  who  would  be  liable  over  to 
the  city  if  it  is  compelled  to  pay  damages 
for  an  injury  caused  by  a  defect  in  a  side- 
walk which  he  is  bound  to  repair  could 
not  maintain  an  action  against  the  city 
for  an  injury  to  himself  by  such  defect; 
yet  this  rule  cannot  be  extended  to  a 
plaintiff  who  was  lessee  of  two  rooms  in 
the  house  and  had  no  right  in  or  control 
over  the  coal-cellar,  a  defect  in  the  cover- 
ing of  which  caused  the  injury,  nor  was 
under  any  duty  or  obligation  to  repair  the 


sidewalk,  nor  liable  to  any  one  for  an 
injury  caused  by  a  defect  in  it.  Burt  v. 
Boston,  122  Mass.  223,  1877,  citing  Kirby 
V.  Boylston  Market  Association,  14  Gray, 
249 ;  Shipley  v.  Fifty  Associates,  10^3 
Mass.  194;  Leonard  r.  Storer,  115  Mass. 
80  ;  Lame  v.  Farrcn  Hotel  Co.,  110  Mass. 
67;  Bartlett  i-.  Boston  Gaslight  Co.,  117 
Mass.  533,  distinguished.  Suprn,  sec.  1000, 
note.  To  the  general  rule  as  to  the 
non-liability  of  landlord,  the  authorities, 
says  the  Supreme  Court  of  Illinois,  rec- 
ognize these  e.xceptions :  1.  Where  the 
landlord  has,  by  an  express  agreement 
between  the  tenant  and  himself,  agreed 
to  keep  the  premises  in  repair,  so 
that,  in  case  of  a  recovery  against  the 
tenant,  he  would  have  his  remedy  over, 
then,  to  avoid  circuity  of  action,  the  party 
injured  by  the  defect  and  want  of  repair 
may  have  his  action  in  the  first  instance 
against  the  landlord,  but  such  express 
agreement  must  be  distinctly  proved. 
See  Lowell  v.  Spaulding  ;  Fisher  v.  Thir- 
kell ;  Cheetham  v.  Hampson,  supra.  2. 
AVhere  the  premises  are  let  with  a  nui- 
sance upon  them,  by  means  of  which  tiie 
injury  complained  of  is  received.  3.  See 
Stepliani  r.  Brown,  supra,  and  Gridley  i*. 
Bloomington,  08  111.  47,  1873. 

Liabiiili/  of  author  of  n  dangerous  and  un- 
f/uardtd excavation  on  his  own  land  nearafre- 
(piented  sidewalk  or  street.  Norwich  v.  Breed, 
30  Conn.  535,  1862.  Compare  Ilowland  c. 
Vincent,  10  Met.  (Mass.)  371;  Hardcastle 
V.  Railroad  Co.,  4  Ilurlst.  &  Norm.  07  ; 
Ilounsel  V.  Smyth,  7  Com.  B.  (N.  S.)  729  ; 
Manderschid  i'.  Dubuque,  29  Iowa,  73, 
1870;  Ottumwa  r.  Parks,  43  Iowa,  119, 
1870 ;  ante,  sec.  980.  Parker  v.  Mason 
(unsafe  wall),  39  Ga.  725,  1809;  Howe  v. 
New  Orleans  (unsafe  wall),  12  La.  An. 
481 ;  Rowell  v.  Williams,  29  Iowa,  210. 
No  liability  against  the  owner  for  main- 
taining an  area-cover  in  a  highwny  where 
this  e.xisted  at  the  time  of  the  dedication  of 
the  highwa3-  to  the  public  Fisher  v.  Prowse, 
110  Eng.  Com.  Law,  770,  and  cases  re- 
viewed by   Blackburn,  J.     See  Beach  v. 


2  Severin  v.  Eddy,  52  111.  189,  1869. 
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§  1035.  If  a  municipal  corporation  he  held  liable  for  damages 
sustained  iu  consequence  of  the  unsafe  condition  of  the  sidewalks 
or  streets,  it  has  a  remedy  over  against  the  person  by  ivhose  act  or  con- 
duct the  sideivalk  or  street  was  rendered  unsafe^  unless  tlie  corpora- 
tion was  itself  a  wrong-doer,  as  between  itself  and  the  author  of  the 
nuisance  ;  ^  and  if  the  latter  had  notice  of  the  pendency  of  the  action 
against  the  nmnicipality,  and  could  have  defended  it,  he  has  been 
held  to  be  concluded  as  to  the  existence  of  the  defect  or  nuisance 
in  the  street,  and  as  to  the  liability  of  the  corporation  to  the 
plaintiff  in  consequence  thereof,  and  as  to  the  amount  of  damage 
or  injury  it  occasioned.^  But  although  duly  notified,  he  is  not, 
says  the  Supreme  Court  of  the  United  States,  "  estopped  from 
showing  that  he  was  under  no  obligation  to  keep  the  street  in  a 


Frankenberger,  4  W.  Va.  712  ;  ante,  sees. 
lOOB  et  seq.  and  notes. 

Municipal  liability  for  personal  inju- 
ries caused  by  falling  into  trench  near 
public  building.  Larrabee  v.  Peabody, 
Mass.  Supreme  Court,  1880,  22  Alb.  Law 
Jour.  8-3.  Municipal  liability  for  defects 
in  public  places.  Clark  r.  Waltham,  ^lass. 
Supreme  Court,  1880.  No  municipal 
liabilit}'  for  tlie  unsafe  condition  of  a  ]>ri- 
vate  way  used  bi/  the  public.  Goodwin  v. 
Des  Moines,  Dec.  1880,  23  Alb.  Law 
Jour  76,  distinguisbed  from  Burnham  v. 
Boston,  10  Allen  (Mass  ),  290;  Coving- 
ton V.  Bryant,  7  Bush  (Ky.),  248;  Oliver 
V.  Worcester,  102  Mass.  489,  and  Young 
V.  Harvey,  16  Ind.  314. 

1  Chicago  I'.  Robbins,  4  Wall.  657, 
1866 ;  s.  c.  2  Black,  418 ;  Portland  v. 
Richardson,  54  Me.  46,  1860,  and  cases 
cited;  Milford  r.  Holbrook,  9  Allen 
(Mass.),  17;  Brooklyn  v.  City  Railroad 
Co.,  47  N.  Y.  475,  1872. 

-  Boston  r.  Wortbington,  10  Gray 
(Mass.),  496,  1859;  Milford  v.  Holbrook, 
9  Allen  (Mass.),  17;  Portland  v.  Rich- 
ardson, .54  Me.  46,  186G;  Veazie  v.  Rail- 
road Co.,  49  lb.  119;  Mayor,  etc.  of  Troy 
V.  Troy,  etc.  Railroad  Co.,  49  N.  Y.  657, 
1872;  Brooklyn  v.  City  Railroad  Co, 
47  N.  Y.  475,  and  cases  cited  lb.  p.  481. 

The  citj'  may  recover  against  the  au- 
thor of  tlie  defect,  who,  being  notified, 
neglected  to  defend,  not  only  the  amount 
of  the  judgment  recovered  against  it,  but 
also  reasonable  expenses  in  defending 
that  action,  including  counsel  fees.  West- 


field  V.  Mayo,  122  Mass.  100,  1877 ;  s.  c. 
22  Am.  Rep.  292,  where  the  subject  is 
instructively  considered  by  Lord,  J.  See 
Herman  on  Estoppel,  where  many  cases 
are  collated.  A  notice  from  the  town  to  the 
defendant,  stating  that  an  action  had  been 
begun  against  it  by  the  party  injured, 
the  site  of  the  injury,  the  court  in  which 
the  action  was  brought,  and  calling  upon 
the  defendant  to  defend  the  action,  is 
sufficiently  full  and  precise.  Westfield  v. 
Mayo,  122  Mass.  100,  1877;  Milford  v. 
Holbrook,  7  Allen  (Mass.),  17;  Boston 
V.  Wortbington,  10  Gray  (Mass.),  496. 
As  a  general  rule,  when  a  party  is  called 
upon  to  defend  a  suit  founded  upon  a 
wrong  for  which  he  is  held  responsible  in 
law  without  malfeasance  on  his  part,  but 
because  of  the  wrongful  act  of  another, 
against  whom  he  has  a  remedy  over,  if  he 
has  notified  the  other  to  appear  and  defend 
the  .suit,  counsel  fees  are  the  natural  and 
necessary  consequence  of  the  wrongful 
act  of  the  other,  and  may  be  recovered 
as  part  of  the  damages.  Westfield  i: 
Mayo,  supra  ;  Reggio  v.  Braggioti,  7  Cusli. 
(Mass.)  166;  B.ixendale  v.  London,  etc. 
Railway  Co.,  10  Ex.  35;  Fisher  v.  Val 
de  Travers  Asphalt  Co.,  L.  R.  1  C.  P. 
Div.  511,  distinguished.  See  Lowell  w.  B. 
&  L.  Railroad,  23  Pick.  (Mass.)  24,  hold- 
ing that  the  municipal  corporation  is  not 
in  pari  delicto  with  the  party  by  who.=e 
direct  act  the  defect  exists.  As  to  the 
measure  of  damages  the  party  is  liable 
for  the  city,  see  Ottutnwa  v.  Parks,  43 
Iowa,  119,  1876. 
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safe  condition,  and  that  it  was  not  through  his  fault  that  the 
accident  happened."  ^ 

§  1036.  It  has  recently  been  held  that,  where  an  injury  has  re- 
sulted from  a  defect  in  the  sidewalk,  ])y  the  city  negligently 
permitted  to  continue,  and  fur  which  tlie  city  is  compelled  to  pay, 
there  is  no  recourse  over  in  favor  of  the  city  agaimt  the  owner  of  the 
lot  in  front  of  which  the  defect  existed,  and  no  liabilit}^  on  the 
part  of  such  owner  to  the  party  injured,  arising  from  the  mere 
fact  of  ownership.  Before  the  lot-liolder  can  be  held  responsible, 
there  must  appear  some  negligence  on  his  part,  or  he  must  have 
trespassed  upon  the  sidewalk  by  obstruction  upon  the  surface,  or 
excavation  beneath,  and  such  negligence,  obstruction,  or  excava- 
tion must  have  caused  the  injury. ^ 

§  1037.  ^yhere  Street  is  rendered  defective  by  the  Act  of  a 
Railroad  Company.  —  Towns  and  cities  in  the  New  England 
States  are  obliged,  as  we  have  seen,  by  statute,  to  keep  their 
highways  and  streets  in  repair  ;  ^  and  railroad  companies  in  the 
same  states  liave  frequently  been  authorized  by  law  to  construct 
their  roach  over  public  hightvays  and  streets,  the  effect  of  which 
may  be  to  cause  the  latter  to  be  out  of  repair.  Under  these 
circumstances  the  question  arises.  If  a  person  suffers  damage  by 
reason  of  a  defective  highway  or  street  thus  occasioned,  who 
is  responsible,  —  the  railroad  company  which  caused  the  de- 
fect, or  the  town  or  city  which  is  charged  with  the  general  duty 
of  maintaining  and  keeping  in  repair  the  public  ways?  The 
course  of  decision  is  to  hold  the  town  or  city  primarily  respon- 
sible to  the  person  sustaining  the  injury,  thus  compelling  it, 
when  held  liable,  to  seek  indemnity  from  the  railroad  com- 
pany."*     In  such  a  case  the  railioatl  eompan}^  is  liable  to  the  town 

1  Cliicago  V.  Robbins,  2  Black  (U.  S.),  Portland  v.  RicbarJson,  54  Me.  4G,  1866; 

418,  1862,  /(er  Davis,  J. ;  s.  c.  4  Wall.  657,  Mayor,  etc.  of  Troy  v.  Troy  Railroad  Co., 

1866,  ill  botii  of  which  it  is  held  that  it  is  sHfira. 

not  necessary  that  the  notice  should  have  been  2  Jansen    r.  Atchison,    16    Kan.    358, 

express   or  formal.      Effect   of    record   in  1870.     The  text  states  the  ^oint  decided 

former  action.  King  r.  Chase,  15  N.  H.  1 ;  in  the    language    of   the  head-note   pre- 

Littleton  v.  Richardson,  34  N.  II.  170,187,  pared  and  settled  by  the  judges. 
1856,   and   cases    cited,    where   the   sub-  8  ^{,ite,  sees.  1000-1017. 

ject  is  fully  examined.     Boston  r.  Worth-  *  Phillips  r.  Veazie,  40  Me.  96,  1855; 

ington,  10  Gray  (Mass.),  496;  Brooklyn  Currier  v.  Lowell,   10   Pick.  (Mass.), 170, 

V.  City  Railroad  Co.,  47  N.  Y.  475,  1872;  1834,  cited  infra;  Elliott  v.  Concord,  7 

Westchester    r.  Apple,  35   Pa.   St.  284;  Foster  (27  N."  11.),  204,  1853;   Batty  v. 
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or  city  for  its  neglect,  or  that  of  its  workmen,  and  for  the  neglect 
of  the  workmen  of  a  contractor  who  had  agreed  to  construct  the 
railroad  for  a  stipulated  sum.  But  the  town  or  city  can  only 
recover  of  the  railroad  company  single  damages^  although  it  had 
to  pay  double  damages ;  nor  can  it  recover  from  the  railroad  com- 
pany the  costs  and  expenses  of  the  action  brought  by  the  traveller 
against  it,  unless  the  action  was  defended  at  the  request  of  the 
railroad  company,  or  for  its  benefit.^ 


Duxbnry,  24  Vt.  155,  1852 ;  Willard  v. 
Newbury,  22  Vt.  458,  1850 ;  Barber  v. 
Essex,  27  Vt.  02 ;  Roxbury  v.  Railroad 
Company,  6  Cush.  (Mass.)  430;  Redfield 
on  Railways,  391 ;  People  v.  Brooklyn,  65 
N.  Y.  349,  1876.  State  v.  Gorliam,  87 
Me.  451,  holds  the  same  doctrine  as  to 
bridges.  See  further  on  this  subject,  ante, 
sees.  707,  708,  and  note ;  also,  sec.  933, 
note;  Kittredge  v.  Milwaukee, 26  Wis.  46. 
As  to  liability  for  defects  at  the  crossing. 
Davis  V.  Leominster,  1  Allen  (Mass.),  182  ; 
supra,  sec.  996,  note. 

The  traveller  maj',  of  course,  elect  to 
proceed  at  once  against  the  railroad  com- 
pany if  he  chooses.  Lowell  v.  Railroad 
Company,  23  Pick.  (Mass.)  24,  31 ;  Eliott 
V.  Concord,  7  Fost.  (27  N.  H.)  204,  1853, 
construing  statute.  See,  also,  Willard  v. 
Newbury,  22  Vt.  458;  Batty  v.  Duxbury, 
24  Vt.  155.  The  primary  duty  is  in  the 
city,  although  as  between  it  and  a  street 
railway  company  the  latter  is  bound  to 
repair.  Watson  v.  Tripp,  11  R.  I.  98, 
1874;  s.  c.  23  Am.  Rep.  420,  following 
cases  above  cited  and  distinguishing  upon 
the  statutes  applicable.  Sawyer  v.  North- 
field,  7  Cush.  490  ;  White  v.  Quincy,  97 
JIass.  4-30.  See  su/n-a,  sec.  1027.  Manda- 
mus held  to  lie  to  compel  railroad  com- 
pany to  level  and  grade  the  street  so  as 
to  render  the  use  thereof  at  the  railroad 
crossing  safe  and  convenient  for  the  pub- 
lic. Indianapolis,  etc.  R.  R,  Co.  v.  State, 
37  Ind.  489,  1871.  In  the  same  state 
a  railroad  company  was  held  liable  in 
damages  for  injury  occasioned  by  rea- 
son of  the  construction  of  a  raised  rail- 
road-track along  a  street  of  a  city,  therebi/ 
causing  the  water  from  rains  and  freshets  to 
Jlow  upon  adjacent  real  estate,  and  also  for 
injury  occasioned  by  reason  of  the  con- 
struction of  an  embankment,  on  a  street 
approaching  a  street  crossing  of  said  track. 


in  front  of  a  lot  in  a  city  occupied  by  a 
dwelling-house,  thereby  rendering  the  ap- 
proach to  the  lot  in  front  on  such  street 
impossible  for  carriages,  wagons,  and 
vehicles,  and  inconvenient  for  foot  passen- 
gers. I.  B.  &  W.  Ry.  Co.  V.  Smith,  52 
Ind.  428,  1876.  See  chapter  on  Streets, 
ante,  as  to  the  rights  and  liabilities  of  rail- 
way companies  in  such  cases.  These 
depend  upon  the  extent  of  legislative 
authority  conferred  upon  the  companies, 
the  extent  to  which  it  may  be  constitu- 
tionally conferred,  and  whether  the  valid 
statutory  authority  lias  been  properly 
pursued.     See  post,  sec.  10.50. 

In  Massachusetts  a  town  is  not  respon- 
sible for  injuries  sustained  by  a  traveller 
on  a  highway  by  the  running  of  the  cars  of 
a  railroad  company  across  the  highivai/. 
Vinal  V.  Dorchester,  7  Gray  (Mass.),  421, 
1856.  The  case  of  Currier  v.  Lowell,  16 
Pick.  (Mass.)  170,  carries  the  liability  of 
towns  to  its  extreme  limits.  Ih.per  Shaw, 
C.  J.  Nor  by  reason  of  a  telegraph  jiost 
erected  by  authority  of  the  law  within 
the  limits  of  the  highway.  Young  v. 
Yarmouth,  9  Gray  (Mass.),  386,  1857; 
ante,  sec.  698. 

1  Lowell  V.  Railroad  Co.,  23  Pick. 
(Mass.)  24,  1839,  growing  out  of  Currier 
V.  Lowell,  16  Pick.  (Mass.)  170,  18-39;  s. 
p.  Lowell  V.  Short,  4  Cush.  (Mass.)  275, 
1849 ;  Same  v.  Spaulding,  lb.  277 ;  Wil- 
lard V.  Newbury,  22  Vt.  458.  See,  on  this 
subject.  Rex  v.  Inhabitants  of  St.  George, 
etc.,  3  Campb.  222,  1812 ;  Rex  v.  Liver- 
pool, 3  East,  86,  1802;  Littleton  v.  Rich- 
ardson, 34  N.  II.  179,  1856.  Remedy  over 
against  author  of  nuisance.  Ante,  sees. 
1032,  1034. 

In  a  recent  case  against  the  city  of  St. 

Louis  it  appeared  that  by  the  charter  the 

*city  had  exclusive  control  over  its  own 

sewers,  and  it  was  also  authorized  to  al- 
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§  1038.  (707)  Overflow  of  Water  on  Privalr  Propertij.  —  In  tliis 
connection  may  be  considered  the  liability  of  municipal  corpora- 
tions/or injuries  to  private  proper/ ij  in  eonsequence  of  being-  over- 
/Irwed  ivit/i  vniter  caused  by  inipiovements  made  or  work  done 
upon  the  streets,  under  their  authority.  And  here  it  is  important 
to  distinguish  between  natural  streams  flowing  in  channels  be- 
tween defined  and  actual  banks,  and  surface  ivater,  caused  by  rain 
or  melting  snow  ;  for  the  law  relating  to  them  is  essentially  differ- 
ent, and  the  powers  of  the  municipality  much  greater  with  respect 
to  the  latter  than  the  former.^    Assuming  tlie  stream  to  be  of  the 


low,  or  refuse  to  allow,  railway  compa- 
nies to  construct  their  roads  alonj?  the 
streets.  The  city  gave  its  assent  to  tlie 
construction  of  a  subterranean  railroad 
under  one  of  its  streets,  reserving  the 
right  to  supervise  the  removal  and  re- 
construction of  any  sewer  that  might 
Ijecoine  necessary.  It  became  necessary 
in  the  progress  of  the  work  to  remove 
and  reconstruct  a  sewer.  By  reason  of 
the  negligence  of  the  railway  company's 
contractor  in  rebuilding  the  sewer,  the 
foundation  of  the  plaintiff's  house  front- 
ing on  the  street  gave  way.  The  city 
was  held  liable  for  the  injury,  ami  it  was 
no  defence  that  its  officers  had  failed  to 
e.xercise  supervision  and  control  over  the 
work.  It  was  neglect  of  duty  not  to  have 
done  so.  Fink  v.  St.  Louis,  to  appear  in 
71  Mo.  Rep.  2o  Alb.  Law  Jour.  77.  Gen- 
eral doctrine  as  to  the  priman/  liability  of 
the  city  as  respects  the  public.  Supra, 
sec.  1027. 

Where  a  city  council  gave  a  railroad 
company  the  right  to  construct  its 
track  along  a  public  street,  anil  the 
company,  under  the  right  so  conferred, 
made  excavations  along  such  street,  so 
that  the  plaintiffs  were  deprived  of  con- 
venient access  to  and  from  the  street  and 
their  lots,  and  the  lots  and  tenements 
thereon  were  subject  to  injury  by  the 
caving  and  falling  of  the  street  and  lots, 
it  was  held  by  the  Supreme  Court  of 
Illi)iois  (as  to  the  line  of  decision  therein  in 
such  cases  see  infra,  sec.  1041,  note)  that 
the  city  was  liable  to  the  plaintiff's,  in  an 
action  on  the  case,  for  the  injury  caused 
by  such  excavations.  Breeff,  J.,  says, 
"  The  case  of  Moses  v.  Pittsburgh,  Fort* 
Wayne  &  Chicago  Railroad  Co.,  21  III. 


510,  and  that  of  Murphy  v.  City  of  Chi- 
cago, 20  111.  270,  were  decided  long 
anterior  to  the  adoption  of  the  present 
constitution,  and  are  essentially  modified 
by  Nevins  v.  Peoria,  41  111.  502,  and  also 
by  Indianapolis,  etc.  Railroad  Co.  v. 
Hartley,  07  111.  439.  We  are,  as  time 
advances,  the  more  convinced  of  the 
justice  of  the  views  announced  by  this 
court,  —  that,  in  the  exercise  of  power  con- 
ferred upon  a  municipal  authority,  pri- 
vate rights  must  be  regarded  ;  that 
individual  property  is  not  at  the  mercy 
of  municipal  power."  City  of  Pekin  v. 
Brereton,  07  111.  477,  1873.  See,  also, 
Stack  V.  East  St.  Louis,  85  111.  077,  1877, 
and  Cumberland  v.  Willison,  50  Md.  138. 
1  3  Kent  Com.  439,  440;  2  Washb. 
Real  Prop.  04,  pi.  40 ;  1  West.  Jur.  12, 
Article  on  "  Surface  Waters."  See  Rose 
V.  St.  Charles,  49  Mo.  509.  1872,  as  to 
"  living  "  and  "  permanent "  stream.  Im- 
ler  V.  Springfield,  55  Mo.  110,  127,  1874; 
Flagg  V.  Worcester,  1.3  Gray  (Mass.).  001, 
607,  1859,  and  cases  there  cited  by  ,l/«r- 
rkk,  J. ;  Goodale  v.  Tuttle,  29  N.  Y.  459, 
1804  ;  Gould  v.  Booth,  00  N.  Y.  02,  1876  ; 
Kellogg  ;;.  Thompson,  00  N.  Y.  88,  1876; 
Vanderweile  v.  Taylor,  65  N.  Y.  341, 
1875.  Text  approved.  Mayor  of  Helena 
V.  Thompson,  20  Ark.  509,  574,  1874,  by 
English,  C.  J.  "  The  rule  is  different  as 
to  surface-water."  Little  Rock  v.  Willis, 
27  Ark.  572  ;  Macomber  v.  Godfrey 
(water-course  what?),  108  Mass.  219, 
1871  ;  s.  c.  11  Am.  Rep.  340:  Briscoe  v. 
Drouglit,  11  Ir.  C.  L.  R.  250;  Wood  f. 
Ward,  3  Exch.  (W.  II.  &  G.)  748;  Hoyt 
V.  Iludsim,  27  Wis.  G56 ;  s.  c.  9  Am.  Rep. 
473.  Van  Pelt  v.  Davenport,  42  Iowa, 
308,  1875,   s.  c.  20  Am.   Rep.   622,  ap- 
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former  character,  and  that  the  municipality  is  without  any  valid 
legisslative  powers  changing  what  would  otherwise  be  the  legal 
rights  of  the  parties,  its  authorities  under  the  general  power  to 
grade  and  improve  streets,  or  construct  public  improvements 
beneficial  to  it,  cannot  deprive  others  of  their  property  rights  in 
the  water-course,  or  injure  the  property  of  others  by  badly  con- 
structed and  insufficient  culverts  or  passageways  obstructing  the 
free  flow  of  the  water,  without  being  liable  therefor.^ 


pears,  although  the  facts  are  not  very 
fully  reported,  to  have  been  a  case  where 
surlace-water  was  set  buck  on  the  plain- 
tiff's premises  (below  the  level  of  tlie 
street)  in  consequence  of  the  insufficient 
size  of  the  culvert  constructed  across  a 
ravine  by  the  city  in  the  course  of  ex- 
tending its  streets  and  constructed  for 
the  purpose  of  conducting  away  the  sur- 
face-water. Before  the  culvert  was  made 
the  surface-water  flowed  along  the  ravine 
without  injury  to  the  plaintiff.  In  heavy 
showers  the  culvert  was  too  small  to 
carry  off  all  the  water  rapidly  enough  to 
prevent  its  flowing  back  on  the  property 
of  the  plaintiff.  The  court  held,  as  we 
understand  the  opinion,  that  the  city  was 
bound  to  use  reasonable  care,  judgment, 
and  skill  in  determining  the  size  of  the 
culvert  (the  point  in  controversy  in  the 
case),  otherwise  it  would  be  liable  ;  and  it 
further  held  that  it  had  discharged  its 
whole  duty,  so  as  to  relieve  it  from  lia- 
bility, if  it  had  committed  the  matter  of 
the  size  to  a  competent  civil  engineer, 
who  drafted  plans  providing  for  a  culvert 
which,  in  his  judgment,  would  be  large 
enough,  but  in  which  it  afterwards  ap- 
peared he  was  mistaken. 

1  Barron  v  Baltimore,  2  Am.  Jur.  203, 
approved  in  Stetson  v.  Faxon,  19  Pick. 
(Mass.)  147,  158,  1837;  and  see,  also, 
Thayer  v.  Boston,  lb.  610;  Gardner  v. 
Newburgh  (diverting  water-course),  2 
Johns.  (N.  Y.)  Ch.  162,  1816;  Kellogg  v. 
Thompson  (diverting  water-course  from 
highway),  66  N.  Y.  88,  1876;  Phinizy  v. 
Augusta,  47  Ga.  260,  1872.  See  Indiana- 
polis V.  Lawyer,  38  Ind.  348,  1871 ;  ante, 
sec.  146,  note :  supra,  sec.  986. 

Inscfficient  or  defective  water- 
ways OR  CULVERTS.  Haynes  v.  Burling- 
ton, .38  Vt.  350, 1865  ;  Mayor  of  Helena  v. 
Thompson,  29  Ark.  569,  1874;  Groton  v. 
Haines,  36  N.  H.  388 ;  Oilman  v.  Laconia, 


55  N.  H.  130, 1875 ;  s.  c.  20  Am.  Rep.  175 ; 
Aurora  v.  Love,  93  111.  521  ;  Wheeler  v. 
Worcester,  10  Allen  (Mass.),  591,  1865, 
where  Colt,  J.,  states  carefully  some  of 
the  duties  of  a  municipal  corporation  in 
bridging  a  water-course.  Stack  v.  East 
St.  Louis,  85  111.  377,  1877 ;  Mootry  v. 
Danbury,  45  Conn.  560;  Parker  v.  Low- 
ell, 11  Gray  (Mass.),  353,  1858;  Perry  v. 
Worcester  (action  of  tort  for  back-water), 
6  Gray  (Mass.),  544,  1866;  Sprague  v. 
Worcester,  13  Gray  (Mass.),  193,  1859 
(same  bridge  as  in  case  last  cited) ;  Law- 
rence V.  Fairhaven,  5  Gray  (Mass.),  110; 
Talbot  V.  Whipple,  7  Gray  (Mass.),  122; 
Rochester  Lead  Co.  i'.  Rochester  (poorly 
constructed  culvert),  3  Comst.  463,  1850, 
explained  by  Benio,  C.  J.,  in  Mills  v. 
Brooklyn,  32  N.  Y.  489, 1866;  s.  c.  5  Am. 
Law  Reg.  (N.  S.)  33  and  note;  Gould  v. 
Booth,  66  N.  Y.  62, 1876 ;  Smith  v.  Mayor, 
etc.  of  New  York  (obstruction  in  culvert), 
66  N.  Y.  295, 1876 ;  Kobs  v.  Minneapolis,  22 
Minn.  169,  164,  1876;  Powers  v.  Council 
Bluffs,  50  Iowa,  197;  Ross  v.  Madison 
(insufficient  culvert),  1  Ind.  281,  1848; 
8.  c.  3  Ih.  236,  1851 ;  Dayton  v.  Pease,  4 
Ohio  St.  80,  1854  ;  Mayor  v.  Randolph, 
4  Watts  &  Serg.  (Pa.)  614;  Rose  v.  St. 
Charles  (back-water),  supra.  Good  faith 
and  honest  exercise  of  judgment  are  no 
defence  in  an  action  caused  by  inadequate 
artificial  water-way.  Perry  v.  Worcester, 
supra.  Liability  does  not  extend  to  ex- 
iraordinary  freshets  (Sprague  v.  Worces- 
ter, supra),  except  such^  as,  looking  at 
the  history  of  the  stream  in  this  respect, 
may  be  "  reasonably  expected  occasion- 
ally to  occur."  Per  Chancellor  Walworth, 
Mayor,  etc.  v.  Bailey,  2  Denio  (N.  Y.),  433, 
followed  by  Madison  v.  Ross,  3  Ind.  236, 
1851.  See,  also,  Smith  v.  Mayor,  66  N.  Y. 
296,  1876;  Cumberland  v.  Willison,  50 
Ind.  138  Where  land  is  wromffully  over- 
Jluived  the  true  measure  of  damages  is  the 
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§  1039.  (798)  As  to  surface-ivatcr,  quite  different  principles 
appl}'.  This  the  law  very  largely  regards  (as  Lord  'Lnterden 
phrases  it)  as  a  common  enemy,  which  every  proprietor  may  fight 
or  get  rid  of  as  best  he  may.  The  reports  contain  many  instances 
in  which  it  has  been  sought  to  make  municipal  corporations  lia- 
ble for  damages  caused,  in  various  ways,  by  surface-water  to 
private  property.  Reference  will  first  be  made  to  cases  in  which 
the  ivork  of  (jradlnfi  or  improving  the  streetn  has  been  the  cause 
of  the  injury.  Where  tlie  damage  has  resulted  solely  as  a  conse- 
quence of  the  proper  execution  of  a  legal  power  by  the  corpora- 
tion, it  falls  within  the  principle  already  mentioned,^  and  there  is 
no  implied  liability  therefor. 

§  1040.  Authority  to  establish  grades  for  streets,  and  to  gradu- 
ate them,  involves  the  right  to  make  changes  in  the  surface  of 
the  ground,  which  may  affect  injuriously  the  adjacent  property- 
owners  ;  but  where  the  power  is  not  exceeded,  there  is  no  liability, 
unless  created  by  statute  (and  then  only  in  the  mode  and  to  the 
extent  provided),  for  the  consequences  resulting  from  the  power 
being  exercised  and  properly  carried  into  execution.  On  the  one 
hand,  the  owner  of  the  property  may  take  such  measures  as  he 
deems  expedient  to  keep  surface-water  off  from  him  or  turn  it 
away  from  his  premises  on  to  the  street ;  and,  on  the  other  hand, 
the  municipal  authorities  may  exercise  their  powers  in  respect  to 
the  graduation,  improvement,  and  repair  of  streets  without  being 
liable  for  the  consequential  damages  caused  bv  surface-water  to 
adjacent  property. 

§  1041.  (799)  It  is  clear  thai  there  is  no  liabilitg  on  the  part  of 
a  municipal  corporation  for  not  exercising  poivers  it  mag  possess 
to  improve  streets,  and,  as  part  of  such  improvement,  to  construct 
(/utters  or  provide  other  means  of  draining  for  surface-iuaters,  so  as 

fair   rental    value   of  the   ground  which  NegUciencc  is  the  fjrouml  of  the  UahUity  for 

was  overflovvL'tl,  and  not  the  possible,  or  defective  sewers  tchere  a  liabiliiy  is  hild 

even  probable,  profits    that  might   have  to  exist.  Smith  f.  New  York,  (50  N.  Y.  295, 

betn  made  had  the  land  not  been  over-  1876;  Barton  ?•.  Syracuse.  30  N.  Y.  54; 

flowed.     Chicago   v.   Iluenerbein,  85   III.  McCarthy   c   Syracuse,  46    N.    Y.    104; 

594.  Nims  v.  Troy,  50  N.  Y.  500;  Thurston  r. 

1  Ante,  sees.  988-990;   post,  sec.  1048  St.  Joseph,  51  Mo.  510,   1873;  s.  c.   11 

et  seq. ;  Wakefield  v.  Paw  tucket,  12  R.  I.  Am.  Kep.  403  ;  iifra,  sees.  1048-1051  and 

75 ;  Inman  v.  Tripp,  11  R.  I.  520  ;  Bloom-  cases  cited, 
ington  V.  Brokaw,  77  111.  194,  1875. 
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to  prevent  them  from  flowing  upon  the  adjoining  lots.^  And 
even  when  the  work  of  griiduating  the  streets  has  been  entered 
upon,  there  is  not  ordinarily,  if  ever,  any  habihty  to  the  adjoin- 
ino-  owner  arising  merely  from  the  non-action  of  the  corporation 
in  not  providing  means  for  keeping  surface-waters  from  property 
situate  below  the  established  grade  of  the  street.^  There  are, 
indeed,  cases  which  go  further,  and  assert  that  there  is  no  such 
liability  where,  in  making  improvements  upon  streets  or  else- 
where, authorized  by  laiv,  surface-waters  are  purposely  turned 
from  one's  own  land  to  that  of  another  —  from  the  street  directly 
upon  the  adjacent  property-owner.^ 

§  1042.    We  agree  to  the  doctrine  that  the  municipality  is  not 
bound  to  protect  from  surface-water  those  who  may  be  so  un- 


1  Lynch  i-.  Mayor,  76  N.  Y.  60,  approv- 
ing text ;  Wilson  v.  Mayor,  etc.  of  New 
York,  1  Denio  (N.  Y.),  595,  1845,  cited  in- 
fra, sees.  1043-1045  ;  Mills  v.  Brooklyn,  32 
N.  Y.  489,  18G5 ;  Flagg  v.  Worcester,  13 
Gray  (Mass.),  601,  1859;  Roll  t-.  Augusta, 
34  Ga.  326,  18G6  ;  Carr  ;;.  Northern  Lib- 
erties, 35  Pa.  St.  324, 1860  ;  Grant  r;.  Erie, 
69  Pa.  St.  420 ;  Allentown  i-.  Kramer,  73 
Pa.  St.  406  ;  Smith  v.  Mayor,  66  N.  Y.  295  ; 
Fair  v.  Philadelphia,  88  Pa.  St.  309  ;  City 
Council  V.  Gilmer,  33  Ala.  116,  1858  ;  s.  c. 
26  Ih.  665 ;  Atchison  v.  Challis,  9  Kan.  603, 
overruling  Leavenworth  v.  Casey,  Mc- 
Cahon  (Kan.),  124;  Bennett  v.  New  Or- 
leans (omission  to  repair  draining  nia- 
cliine),  14  La.  An.  120,  18-59;  siijira,  sec. 
753  ;  Aurora  v.  Pulfer,  56  111.  270,  1870  ; 
Schattner  v.  Kansas  City,  53  Mo.  162, 1873. 

2  Same  authorities  ;  supra,  sees.  949, 
990;  Imler  v.  Springfield,  55  Mo.  119, 
1874  ;  Baxter  v.  Providence,  12  R.  I.  310, 
approving  text  ;  s.  c.  17  Am.  Rep.  045. 
Compare  Aurora  v.  Reed,  -57  111.  29,  1870, 
and  Illinois  cases  there  referred  to. 

In  Gould  V.  Booth,  66  N.  Y.  62,  65, 
1876,  Church,  C.  J.,  says  :  "  The  author- 
ities are  uniform  in  maintaining  a  distinc- 
tion between  an  interference  with  a  running 
stream,  and  the  exercise  of  lawful  dominion 
orer  one's  own  property  which  conserjuentialli/ 
interferes  with  surface  drai?iar/e."  And  in 
the  case  last  cited,  the  Court  of  Appeals 
held  that  commissioners  of  liighways 
were  not  lialde  (where  no  action  was 
given  hy  statute)  to  the  owner  of  land 


adjoining  a  highway  for  damages  caused 
by  a  culvert,  in  an  embankment  construct- 
ed by  them,  which  was  insufficient  to  carry 
oQ'tlie  surface-water.  Moran  v.  Cleams, 
G3  Barb.  (N.  Y.)  185,  distinguished. 

3  Turner  v.  Darmouth,  13  Allen 
(Mass.),  291,  1866;  Greeley  v.  Railroad 
Co.,  53  Me.  200,  1865;  Dickinson  v.  Wor- 
cester, 7  Allen  (Mass.),  19,  1863;  Gan- 
non V.  Ilargadon,  10  Allen  (Mass.),  106; 
Flagg  V.  Worcester,  13  Gray  (Mass.),  601 ; 
Franklin  v.  Fisk,  13  Allen  (Mass.),  211  ; 
Barry  v.  Lowell,  8  Allen  (Mass.),  127; 
Parks  V.  Newburyport,  10  Gray  (Mass.), 
28 ;  Bangor  v.  Lansil,  51  Me.  521,  1863. 
Compare  Brine  v.  Raihvay  Co.,  110  Eng. 
Com.  Law,  402,  1862;  Pennoyer  U.De- 
troit, 8  Mich.  534,  1860;  Pettigrew  v. 
Evansville,  25  Wis.  223,  1870;  Hoyt  v. 
Hudson,  27  Wis.  656,  1871 ;  s.  c.  9  Am. 
Rep.  473 ;  Lambar  v.  St.  Louis,  15  Mo. 
610,  1852  ;  Adams  v.  Walker,  34  Conn. 
466,  1867 ;  Commrs.  v.  Wood,  10  Pa.  St. 
93,  1848;  Ellis  v.  Iowa  City,  29  Iowa, 
229,  1870  ;  Nevins  v.  Peoria,  41  111.  502 ; 
Aurora  v.  Reed,  57  III.  21  ;  s.  c.  11  Am. 
Rep.  1;  Aurora  v.  Gillett,  66  111.  132; 
Bloomington  v.  Brokaw,  77  III.  194, 1875; 
Alton  V.  Hope,  68  III.  167,  1873  ;  O'Brien 
V.  St.  Paul,  25  Minn.  331  ;  Rhodes  v. 
Cleveland,  10  Ohio,  159;  Stack  v.  East 
St.  Louis,  85  III.  377,  1877 ;  supra,  sec. 
1038,  note ;  Mootry  v.  Danbury,  45  Conn. 
550;  Young  v.  Leedom,  67  Pa.  St.  351, 
1871. 

In  Inman  v.  Tripp,  11  R.  I.  520,  1877 ; 
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fortunate  as  to  own  property  below  the  level  of  the  street ;  nor 
is  tlie  duty  a  perfect  one,  to  adopt  a  system  or  mode  of  draiu- 
ao'e  Avhicli  will  have  this  effect ;  and  if  one  be  adopted,  tliere 
is  in  general  no  liability  except  as  to  ministerial  duties  in  con- 
nection therewith.  It  is  possible  there  may  be  no  middle  ground, 
but  we  are  unable  to  assent  to  the  doctrine  that  \)y  reason  of 
their  control  over  streets,  and  the  power  to  grade  and  inii)rove 
them,  the  corporate  authorities  have  the  absolute  and  uncon- 
ditional legal  right  intentionally  to  divert  the  water  therefrom 
as  a  mode  of  protecting  the  streets,  and  to  discharge  it,  by  arti- 
ficial means,  in  increased  quantities  and  with  collected  force 
and  destructiveness,  upon  the  property,  perhaps  improved  and 
occupied,  of  the  adjoining  owner.^ 


s.  c.  23  Am.  Rep.  520,  tlie  city  of  Prov- 
idence (tlie  real  tlefeiidant),  in  exercising 
its  power  to  grade  its  streets,  caused 
surface-water  wliicli  formerly  Howed  in 
otlier  streets,  and  other  surface-water 
which  iiad  previously  collected  in  a  pond 
at  some  distance  from  the  plaintiff's  prop- 
erty, to  be  turned  and  carried  into  the 
street  in  front  of  the  plaintilY's  property, 
along  which  it  floweil,  running  thence 
into  the  plaintiff's  cellar  and  well,  the 
plaintiffs  property  being  situate  at  the 
lowest  point  on  the  street;  and  it  was 
held  that  the  city  was  liable  for  dam- 
ages, thus  occasioned  by  what  the  court 
regarded  as  the  invasion  of  the  plaintiff's 
rigiils  of  property.  Dur/ce,  C.  J.,  denies 
tliat  the  city  "  had  the  right  to  grade  its 
streets  so  as  to  collect  the  water  from  a 
wide  area,  some  of  it  from  distant  pud- 
dles or  ponds,  and  bring  it,  charged  with 
tlie  filth  of  the  streets,  to  the  margin  of 
tile  plaintiff's  land,  and  then  empty  it 
upon  his  land,  and  into  iiis  cellar  and 
well,"  and  cites  and  approves  Nevins  i'. 
Peoria,  41  III.  502 ;  Pettigrew  v.  Evans- 
ville,  25  Wis.  223;  s.  c.  3  Am.  Rep.  50; 
Ashley  v.  Port  Huron,  20  Am.  Rep.  G28 ; 
s.  c.  15  Alb.  Law  Jour.  81.  See,  also, 
Shawneetown  c.  Mason,  82  111.  837,  1870; 
s.  c.  25  Am.  Rep.  321 ;  supra,  sec.  1038, 
note. 

1  See  and  compare  on  this  point,  in  ad- 
dition to  the  cases  last  referred  to,  Flagg  v. 
Worcester,  13  Gray  (Mass.),  601,  1850, 
and  Livingston  v.  ^McDonald,  21  Iowa, 
100,  186G ;  Bentz  i;   Armstrong,  8  Watts 


&  Scrg.  (Pa.)  40,  1844,  remarks  of  Ken- 
nedj,  J.  ;  Brine  i".  Railway  Company,  110 
Eng.  Com.  Law,  402 ;  infra,  sees.  800, 
802 ;  Foot  v.  Bronson,  4  Lansing  (N.  Y.), 
47,  1871  ;  Lynch  v.  Mayor,  70  N.  Y.  60, 
approving  text. 

Under  the  Municipal  Act  of  Upper 
Canada,  which  provides  for  "  compensa- 
tion to  the  owners  of  real  property  taken 
or  used  by  the  corporation  in  the  e.vercise 
of  its  powers  in  respect  to  streets,  drains, 
etc.,  for  damages  necessarily  resulting 
from  the  exercise  of  such  powers,"  it  is 
not  in  the  power  of  the  municipal  corpor- 
ation to  drain  a  highway  upon  the  adjoin- 
ing proprietor  without  making  compensa- 
tion. Brown  v.  Sarnia,  11  L'pper  Can. 
Q.  B.  87  ;  //).  125;  Perdue  v.  Corporation, 
25  lb.  61  ;  Ilarr.  Munic.  Man.  (2ded.) 
259.  But  there  is  no  liability  for  injuries 
from  natural  causes,  such  as  violent  and 
unusual  storms.  Snook  i'.  Brantford,  14 
lb.  255. 

The  power  to  repair  highways  must  be 
reasonably  exercised.  Reed  v.  City  of  Ham- 
ilton, 5  Upper  Can.  C.  P.  26'J  ;  Croft  v. 
Peterborough,  lb.  35.  A  municipal  coun- 
cil has  no  right  to  bring  down  water  in 
any  quantity  upon  the  land  of  an  individ- 
ual, and  -leave  the  water  to  stagnate  there, 
without  showing  that  it  could  not  other- 
wise have  been  got  rid  of,  and  without 
showing  that  it  was  not  in  the  power  of 
the  council  to  lead  the  water  away  from 
the  plaintiffs  land  after  the  council  had 
conducted  it  there.  See  Brown  r.  Sarnia, 
11   Upper   Can.   Q.  B.  87;    Perdue  and 
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§  10-43.  (800)  If,  in  cousequence  of  filling  streets  and  cross 
streets  to  the  established  grade  line,  water  is  collected  in  ponds  or 
pooh  upon  the  adjoining  lots,  Avhich  are  thus  brought  below  the 
level  of  the  streets,  the  corporation  is  not  liable  for  damages 
thereby  occasioned,^  not  even,  it  has  been  held,  where  it  would 
have  been  practicable,  in  the  judicial  judgment,  to  have  prevented 
it  by  the  construction  of  tunnels,  openings,  or  drains ;  but  upon 
the  last  point  the  eases  are  conflicting.^ 


Cliinguacousy,  25  Upper  Can.  Q.  B.  Gl ; 
Kowe  V.  Kochester,  29  Upper  Can.  Q.  B. 
6y0;  Attorney-General  v.  Hackney  Local 
Board,  L.    11.  20  Eq.  U2(i. 

A  corporation  has  no  greater  right  than 
an  individual  to  collect  the  surface-water 
from  its  lands  and  streets,  and  discharge 
it  upon  the  land  of  another.  Byrnes  v. 
Cohoes,  67  N.  Y.  204  ;  Attorney-General 
V.  Leeds,  L.  R.  5  Ch.  App.  583 ;  Noonan 
V.  Albany  (N.  Y.),  21  Alb.  L.  J.  774. 
This  is  the  latest  reported  decision  in 
New  York  on  the  subject. 

Rights  and  UuhiUtics  as  respects  siirface- 
wnter  of  the  owners  of  higher  and  lower  city 
lots,  as  between  themselccs.  Vandervveile  v. 
Taylor,  65  N.  Y.  341,  1875;  Bcntley  v. 
Armstrong,  8  Watts  &  Serg.  40.  See 
Goodale  v.  Tattle,  29  N.  Y.  459,  1864  ; 
Washb.  on  Easements,  358.  The  owner 
of  a  higher  lot  is  not  bound  to  drain  his 
lot  or  connect  it  with  a  sewer  in  order  to 
protect  the  owner  of  a  lower  adjoining  lot 
from  the  natural  flow  of  surface-water. 
Vanderweile  i'.  Taylor,  65  N.  Y.  341, 
1875.  The  case  was  distinguished  from 
those  where  there  has  been  an  artificial 
increase  of  the  flow  of  water  to  another's 
injury,  as  in  Rylands  v.  Fletcher,  3  H.  of 
L.  Cas.  (Eng.  and  Irish  Appeals)  330. 
Smith  V.  Fletcher,  3  Eng.  R.  305 ;  Living- 
ston V.  McDonald,  21  Iowa,  160,  18G6, 
where  the  subject  is  fully  discussed. 

1  Clark  V.  Wilmington,  5  Harring. 
(Del.)  243,  1849;  supra,  sec.  990.  Contra. 
Weeks  v.  Milwaukee,  10  Wis.  242,  18G0, 
modified  in  Smith  v.  Milwaukee,  18  Wis. 
63,  1864,  and  resting  on  doubtful  grounds. 
See,  also,  Nevins  v.  Peoria,  41  111.  503,  and 
Aurora  v.  Reed,  57  111.  29,  1870.  The 
case  of  Hoyt  v.  Hudson,  27  Wis.  656, 
1871 ;  8.  c.  9  Am.  Rep.  473,  holds,  in  a 
carefully  prepared  opinion  by  Diron,  C. 
J.,  reviewing  and  classifying  the   cases, 


that  where  the  passage  of  surface-water 
through  a  ravine  or  otherwise  is  ob- 
structed by  the  corporation  in  the  exer- 
cise of  its  power  to  grade  and  improve 
streets,  the  adjacent  land-owner,  injured 
in  consequence,  has  no  action  against  the 
municipality.  And  such  is  undoubtedly 
the  correct  general  rule,  though  it  is  sug- 
gested that  there  may  be  an  exception  in 
the  case  of  a  hilly  region  drained  through 
a  narrow  gorge.  Bowlsby  v.  Spear,  31 
N.  J.  Law  (2  Vroom),  351 ;  Hoyt  i'.  Hud- 
son, supra.  But  this  could  at  most,  it  is 
believed,  make  it  the  duty  of  the  corpor- 
ation to  provide,  if  practicable,  a  culvert. 
2  Wilson  V.  Mayor,  etc.  of  New  York,  1 
Denio  (N.  Y.),  595,  is  the  leading  case 
holding  this  doctrine.  It  is  expressly  ap- 
proved by  Denio,  C.  J.,  in  Mills  v.  Brook- 
lyn, 32  N.  Y.  489,  18G5,  who  says  that  it 
always  has  been  referred  to  (in  that  state) 
as  an  accurate  exposition  of  the  law. 
Gould  V.  Booth,  60  N.  Y.  65,  1876;  s.  p. 
Clark  V.  Wilmington,  5  Harring.  (Del.) 
243,  1849 ;  Baxter  v.  Providence,  12  R. 
I.  310,  approving  text ;  supra,  sec.  990. 
Contra.  Cotes  v.  Davenport,  9  Iowa,  227, 
1859.  Approved,  Templin  v.  Iowa  City, 
14  Ih.  59;  Weeks  v.  Milwaukee,  cited  in 
preceding  note ;  Nevins  v.  Peoria,  41  111. 
502, 18G6,  where  Lawrence,  J.,  disapproves 
of  Wilson  V.  Mayor,  supra,  but  admits  that 
the  rule  there  declared  has  been  quite  gen- 
erally adopted.  Mears  v.  Wilmington,  9 
Ire.  (N.  C.  Law)  73,  82,  also  disapproves 
of  Wilson  V.  Mayor,  etc.,  on  tiie  ground 
that  it  overlooks  the  implied  condition 
that  the  work  should  be  done  properly. 
But  who  is  to  /((f/^/e  whether  it  would  have 
been  practicable  to  have  provided  for  the 
drainage  of  the  lots  in  making  the  im- 
provement,—  the  city  authorities,  as  main- 
tained in  the  New  York  cases,  or  the  ju- 
dicial tribunals  ?    Nevins   v.  Peoria,  ap- 
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§  1044.  In  a  recent  case  in  Missouri  tlie  question  distinctly 
arose  whether  a  municipal  corporation  in  grading  a  street  whieii 
was  higher  than  the  adjoining  property  was  bound  to  keep  a 
drain  or  ditch  open  while  the  work  was  in  progress,  so  as  to 
prevent  the  surface  ivater  on  the  street  from  fioiving  upon  the 
adjoining  improved  projyerty,  if  this  could  be  done  by  ordinary 
care  on  the  part  of  the  city  and  at  a  reasonable  expense  ;  and  it 
was  decided  that  the  corporation  owed  no  such  duty  to  the  abut- 
ting proprietor ;  that  it  was  the  duty  of  such  proprietor  to  protect 
himself.^ 

§  1045.  In  a  late  case  in  Michigan^  while  it  is  admitted  that  a 
municipal  corporation  is  not  liable  for  incidental  injuries  to  pri- 
vate property,  resulting  from  the  exercise  of  its  legislative  powei-s, 
such  as  grading  streets,  where  the  property  is  in  no  way  invaded, 
yet  such  a  corporation  is  responsible  for  direct  injuries  to  private 
properli/  caused  by  a  coyyoratc  act  in  the  nature  of  a  trespass.  And 
therefore  a  city  is  liable  for  an  injur}''  to  the  premises  of  the 
plaintiff  by  flooding  it  with  water,  not  only  where  such  injury  is 
caused  by  neglect  to  keep  a  sewer  in  repair,  but  as  well  where  it 
is  the  negligent  or  necessary  result  of  the  constructing  of  the 
sewer.2 

proved  in  Bloomington  v.  Brokaw,  77  111.  373  ;  Aurora  i'.  Gillett,  56  111.  1.32  ;  Aurora 

104,   1873;  Jacksonville   v.    Lambert,   02  v.  Keed,  57  111.  30;  Elgin  i'.  Kimball,  00 

111.   510,   1872;  Dixon  i-.   Baker,   65  111.  III.  356;  Pekin  v.  Brereton,  67  III.  467; 

518,  1872;  s.  c.  16  Am.  Hep.  591,  and  the  Tumpelly  v.   Green   Bay,  13  Wall.   106; 

cases  cited  in  Mr.  Thompson's   note,    Il>.  Kadclifff.  Mayor,  4  N.  Y.  195;  Ilays  v. 

503.      See    Brine  v.    Railway  Company,  Cohocs,  2  N.  Y.  159;  Pettigrew  v.  ICvans- 

110  Eng    Com.   Law,   402,    1862;  supra,  ville,  25  Wis.  223;  Pekin  v.  Winkle,  77 

sees.    088,  note,  1041  ;    Brown   v.  Sarnia,  111.  50  ;    Sliawneetown   v.  JIason,  82  III. 

11  Upper  Can.Q.  B.  87  ;s((y)ra,  sec.  088,  n. ;  337.     The  confusion  arising  from  the  in- 

Perdiic  )'.  Corporation,  25   lb.     61;  Har-  accurate  use  of  the  term  "judicial,"  as  ap- 

per  r. Milwaukee,  30  Wis.  365,  1872  ;  Iloyt  plied  to    the    legislative  or  discretionary 

V.  Hudson,  27  Wis.  656;  in/ra,  sec.  1046.  duties  of  corporate  bodies,  is  pointed  out 

The    doctrine  of  the  courts   contrary  to  by  Campbell,  J.,  in  People  v.  Bennett,  29 

that  stated  in  the  text  is  that  where  by  Mich.  451. 

raising  the  grade  of  a  street  the  existing  ^  Imler    v.    Springfield,    55    Mo.    110, 

drainage  is  destroyed,  and  property  adjoin-  1874.      The   court   in   this  case   reaffirm 

ing  is  damaged  by  the  collection  of  surface-  St.  Louis  r.  Gurno,  12  Mo.  414,  1849,  ap- 

water   caused    thereby,    the    city,   being  prove  of  Wilson  v.  Mayor,  etc.  of   New 

bound  to  provide  a  temporar}'  escape  for  York,  1  Denio,  505,  and  of  the  statement 

the  water,  is  not  relieved  by  the  construe-  of  the  law  in  the  text  (sees.  1041,  1042), 

tion  of  a  culvert  which  at  once  became  and  disapprove  New  York  r.  Furze,  3  Hill 

stopped  up.    Ross  ;•.  Clinton,  46  Iowa,  006,  (N.  Y.),  012. 

1877,  approving   Cotes   i*.    Davenport,  9  2  ^\g|,i^>y  r.  Port  Hudson,  35  Mich.  206, 

Iowa,  227  ;  Damourr.  Lyons,  44  Iowa,  276,  1877,  where  the  cases  are  classified  and 

1876;  Wallace  v.    Muscatine,  49  Greene,  distinguished  by  Cooley,  C.  J.,  citing  inter 
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§  104G.  (801)  Since  the  duty  on  the  part  of  a  municipality  of 
providing  drainage  or  sewerage  for  surface-ivater  is  in  its  nature 
Judicial  or  quasi  judicial^  or,  more  accurately  speaking,  legislative, 
requiring  the  exercise  of  judgment  as  to  the  time  when  and  the 
mode  in  which  it  shall  be  undertaken,  the  claims  of  respective 
localities  as  to  order  of  commencement  when  it  cannot  all  be 
effected  at  once,  and  the  best  plan  which  the  means  at  the  dis- 
posal of  the  corporation  renders  it  practicable  to  adopt,  it  follows, 
upon  legal  principles,  that  the  corporation  is  not  liable  to  a  civil 
action  for  ivliolly  failing  to  provide  drainage  or  setverage,^  nor, 
probabl}^  for  any  defect  or  laatit  of  efficiency  in  the  plan  of  sewer- 
age or  drainage  adopted ;  ^  nor,  according  to  the  prevailing  view, 


alia,  Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
16G  ;  Arimond  v.  Green  Bay,  etc.  Co.,  31 
Wis.  31G;  Eaton  v.  Railroad  Company, 
51  N.  H.  504;  Dillon  Munic.  Corp.  (sees. 
1010,  1011,  notes);  Ilovve  v.  Portsmouth, 
.3  Am.  Law  Times,  482;  infm,  sec.  1046, 
note. 

In  delivering  judgment  in  Ashley  v. 
Port  Huron,  .Mr.  Chief  Justice  Cooley 
says,  "  It  is  very  manifest  from  this  refer- 
ence to  authorities,  that  tiiey  recognize 
in  municipal  corporations  no  exemption 
from  responsibility  where  the  injury  an 
individual  has  received  is  a  direct  injury 
accomplished  by  a  corporate  act,  which  is 
in  the  nature  of  a  trespass  upon  him. 
The  right  of  an  individual  to  the  occupa- 
tion and  enjoyment  of  his  premises  is  ex- 
clusive, and  the  public  authorities  have 
no  more  liberty  to  trespass  upon  it  than 
has  a  private  individual.  If  the  corpora- 
tion send  people  with  picks  and  spades  to 
cut  a  street  through  it,  without  first  ac- 
quiring the  right  of  way,  it  is  liable  for  a 
tort ;  but  it  is  no  more  liable  under  such 
circumstances  than  it  is  wiien  it  pours 
upon  his  laud  a  flood  of  water  by  a  public 
sewer  so  constructed  that  the  flood  must 
be  a  necessary  result.  The  one  is  no 
more  unjustifiable,  and  no  more  an  ac- 
tionable wrong,  than  the  other.  Each  is 
a  tresjiass,  and  in  each  instance  the  city 
exceeds  its  lawful  jurisdiction.  A  muni- 
cipal ciiarter  never  gives  and  never  could 
give  authority  to  appropriate  the  freehold 
of  a  citizen  without  compensation,  wheth- 
er it  be  done  through  an  actual  taking  of 
it  for  streets  or  buildings,  or  by  flooding 
it  so  as  to  interfere  with  the  owner's  pos- 


session. His  property  right  is  appropri- 
ated in  the  one  case  as  much  as  in  the 
other.  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166 ;  Arimond  v.  Green  Buy,  etc.,  31 
Wis.,  316;  Eaton  v.  B.  C.  &  M.  R.  R.  Co., 
51  N.  H.,  504.  A  like  excess  of  jurisdic- 
tion appears  when  in  the  exercise  of  its 
powers  a  nmnicipal  corporation  creates  a 
nuisance  to  the  injury  of  an  individual. 
The  doctrine  of  liability  in  such  cases  is 
familiar,  and  was  acted  upon  in  Pennoyer 
I'.  Saginaw,  8  IMich.  534.  The  recent  case 
of  Rowe  V.  Portsmouth,  decided  by  the 
Supreme  Court  of  New  Hampshire  (56 
N.  H.  291  ;  s.  c.  22  Am.  Rep.  464),  is  in 
accord  with  the  views  we  have  expressed. 
See  Am.  Law  Times  and  Rep.,  vol.  iii,  p. 
482." 

1  Mills  v.  Brooklyn,  S2  N.  Y.  489,  1865 ; 
s.  c.  5  Am.  Law  Reg.  (N.  S.)  .33,  with  note 
of  Mr.  (now  Judge)  Mitchell;  Wilson  v. 
Mayor,  etc.,  1  Denio  (N.  Y.),  595;  supra, 
sees.  949,  953,  note ;  Child  v.  Boston,  4 
Allen  (Mass.),  41,  52,  1862;  Carr  i'.  North- 
ern Liberties,  35  Pa.  St.  324,  1860; 
City  Council  v.  Gilmer,  33  Ala.  116, 
1858;  s.  c.  26  76.  665;  Atchison  v.  Chal- 
liss,  9  Kan.  603,  1872,  overruling  Leaven- 
worth ?;.  Casey,  McCahon  (Kan.),  K.  124; 
McCarthy  v.  Syracuse,  46  N.  Y.  194, 1871. 

2  Same  cases;  Child  v.  Boston,  4  Al- 
len (Mass.),  41,  1862,  cited  infra,  sees. 
1048  e/  seq.,  which  was  three  times  argued. 
The  admirable  opinion  of  Mr.  Justice 
Hoar  illustrates  several  phases  of  the 
question  of  corporate  liability.  "  Upon 
mature  deliberation,  we  are  all  of  opinion 
that  the  defendants  (the  city  of  Boston) 
are  not   responsible  for  any    defect    or 
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for  the  insufficient  size  or  want  of  capacity/  of  gutters  or  sewers 
for  the  purpose  iuteiuled,  particuhirly  if  the  udjoiiiuig  property 
is  not  in  any  worse  po.siticni  than  if  no  gutters  or  sewers  what- 
ever had  been  constructed.^ 

§  1047.  It  is,  perhaps,  impossil)le  to  reconcile  the  cases  on  this 
subject,  and  courts  of  the  highest  respectability  have  held  that  if 
the  sewer,  roliutever  its  plan,  is  so  constructed  as  to  cause  a  posi- 
tive and  direct  invasion  of  the  plaintiffs  private  property,  as  by 
collecting  and  throwing  upon  it,  to  his  damage,  water  which  would 
not  otherwise  have  flowed  or  found  its  way  there,  the  corpora- 
tion is  liable.  This  exception  to  the  general  doctrine,  when 
properly  limited  and  applied,  seems  to  be  founded  on  sound  prin- 


want  of  efficiency  in  the  plan  of  drainage 
adopted."  //>.  p.  51.  Merrifield  v.  Wor- 
cester, 110  Mass.  'JIO ;  s.  c.  14  Ana.  Hep. 
5!)-J;  Daniels  r.  Dt-nvcr,  2  Col.  GG'J,  1875. 
Tiie  corporation  is  not  responsible  for 
any  error  or  want  of  judgment  upon 
wliicli  it.s  system  of  drainage  was  devised. 
Per  Dfuio/C.  J.,  in  Mills  v.  Brooklyn,  32 
N.  Y.  48!^>,  18G5,  who  distinguisiies  such  a 
case  from  one  where  there  is  a  want  of 
sfcill  in  constructing  the  work  when  en- 
tered upon.  McCarthy  v.  Syracuse,  46 
N.  Y.  194,  1871.  See  supra,  sec.  988, 
note ;  i/ifra,  sec.  1048  et  seq.  Text  ap- 
proved by  Waqner,  J.,  Thurston  v.  St. 
Joseph,  50  Mo.  519,  1873. 

^  Same  authorities,  particularly  Mills 
V.  Brooklyn,  supra,  which  was  a  case 
purely  where  the  drain  or  sewer  was  not 
suj/i'rienili/  l(trr/e,  and  the  corporation  was 
held  not  liable.  Xew  York  cases  reviewed 
10  Alb.  Law  .Journal,  401.  See,  also, 
Barry  v.  Lowell,  8  Allen  (^Lass.),  127, 
18G4,  distinguished  from  Ciiild  v.  Bos- 
ton, supra ;  Flagg  V.  Worcester,  13  Gray 
(Mass.),  601,  1850;  note  to  Mills  v.  Brook- 
lyn, 32  N.  Y.  489,  1865;  s.  c.  5  Am.  Law 
Keg.  (N.  S.)  33,  44;  Atchison  v.  Challiss, 
9  Kan.  003;  Dermont  v.  Detroit,  4  Mich. 
(Gibbs),  4.35,  1857;  Judge  v.  Meriden,  38 
Conn.  90,  1871  (note  dissent  of  the  chief 
justice) ;  McCarthy  v.  Syracuse,  40  N.  Y. 
194,  1871  ;  s.  p.  Van  Pelt  v.  Davenport, 
42  Iowa,  308, 1875;  nntf,  sec.  1038,  note, 
where  this  case  is  referred  to.  In  Carr  v. 
Northern  Liberties,  35  Pa.  St.  324,  1800, 
it  was  held  that  a  munici[)al  corporation 


was  not  liable  for  neglecting  to  provide  a 
sufficient  number  of  inlets  to  its  sewers 
(constructed  for  drainage  purposes),  which 
were  sufficient  when  constructed,  but 
which  have  ceased  to  be  so  in  conse- 
quence of  the  greater  e.xtent  of  territory 
since  graded  and  built  upon.  Same  prin- 
ciple, Grant  v.  Erie,  GO  Pa.  St.  420,  1S71 ; 
8.  c.  8  Am.  Rep.  272.  Text  cited  and 
followed.  Daniels  i'.  Denver,  2  Col.  600, 
1875;  Denver  v.  Capelli,  4  Col.  25.  See, 
also,  Ranlett  r.  Lowell,  120  Mass.  431. 

In  Canada,  where  a  drain  was  so 
unskilfully  constructed  by  the  corpora- 
tion contractors  as  not  to  carry  off  water, 
but  to  carry  filth  from  the  main  sewer 
into  plaintiff's  cellar,  wliich  for  months 
lie  had  endured,  it  was  held  that  he  was 
entitled  to  sue  the  corporation  for  the  re- 
covery of  substantial  damages,  though  no 
by-law  for  the  making  of  the  drain  was 
proved.  Reeves  v.  Toronto,  21  Upper 
Can.  Q.  B.  100.  So  if,  in  the  construction 
of  a  drain  by  corporation  contractors, 
quantities  of  earth  be  thrown  up  and  per- 
mitted to  continue,  so  that,  in  times  of 
rain,  mud  and  water  were  driven  on 
plaintiffs  messuage,  he  was  held  entitled 
to  sue  the  corporation  for  damages.  Far- 
rell  V.  The  Mayor,  etc.,  of  London,  12 
Upper  Can.  Q.  B.  347.  See,  also.  Perdue  r. 
The  Corporation,  etc.  of  Chinguacousy,  25 
Upper  Can.  Q.  B.  61 ;  post,  sec.  1048.  As 
to  power  to  compel  drainage  and  assess 
cost  thereof  under  Canadian  Municipal 
Act,  McCutchon,  in  re,  22  Upper  Can.  Q. 
B.  013;  Morse  i-.  Ilaynes,  lb.  107. 
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ciples  and  will  have  a  salutary  effect  in  inducing  care  on  the  part 
of  the  municipality  to  avoid  such  injuries  to  private  property,  and 
will  operate  justly  in  giving  redress  to  the  sufferer  if  such  injuries 
are  inilicted.^ 


§  1048.  (802)  But  where  the  duty  as  respects  drains  and  sewers 
ceases  to  be  legislative  or  judicial,  or  quasi  judicial,  and  becomes 
ministerial,  then,  although  there  be  no  statute  giving  the  action, 
a  municipal  corporation  is  liable  for  the  negligent  discharge  or  the 
negligent  omission  to  discharge  such  duty,  resulting  in  an  injury 
to  others.^ 


1  Ashley  v.  Port  Huron,  35  Mich.  296, 
1877;  s.  c.  '2i  Am.  Kep.  552,  and  note,  where 
the  cases  are  reviewed  and  tlie  subject  in- 
structively e.\aniined  by  Cooky,  C.  J.  Tlie 
facts  are  not  ver}'  fully  stated,  but  the  case 
appears  to  be  one  where  by  means  of  a 
sewer  cut  by  the  city,  water  in  increased 
quantities  was  collected,  and  discharged 
upon  private  property.  In  such  cases, 
the  municipal  liability  would  seem  to  be 
much  more  clear  than  for  liability  for  sur- 
face-water set  back  on  private  property 
below  the  level  of  the  street  solely  by  rea- 
son of  culvert  or  drains  built  according 
to  the  plan  adopted  by  the  council,  but 
which  proved  to  be  of  insufficient  ca- 
pacity. Conley,  C.  J.,  seems  to  admit  that 
the  judgment  is  in  conflict  with  Wilson  v. 
Mayor,  etc.  of  New  York  (suj>ra,  sec.  1045, 
note) ;  but  wlien  the  facts  are  regarded, 
this  would  seem  not  necessarily  to  be  so. 
Rowe  V.  Portsmouth(obstruction  of  sewer), 
56  N.  H.  291  ;  s.  c.  22  Am.  Rep.  404 ; 
Thurston  r.  St.  Joseph,  51  Mo.  510,  1873; 
8.  c.  11  Am.  Rep.  403  ;  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  168,  181,  1871 :  ante, 
sec.  991,  note;  Nevms  v.  Peoria,  41  111. 
502,  1860;  Pcttigrew  v.  Evansville,  25 
Wis.  223,  and  cases ;  ante,  sees.  1043, 
note  ;  1045,  note. 

Flooding  lands  by  neglect  to  keep  sewer 
in  repair  clearly  imposes  a  liability  on 
the  corporation.  See  Barton  v.  Syra- 
cuse, 36  N.  Y.  54,  1867,  and  cases  cited 
infra,  sec.  1048,  note  ;  Oilman  v.  Laconia, 
5.5  N.  II.  130,  1875;  s.  c.  20  Am  Rep. 
175.  where  the  previous  cases  in  the  state 
are  reviewed,  and  Ball  v.  Winchester, 
32  N.  H.  435,  explained  and  limited. 

2  Barton  v.  Syracuse,  30  N.  Y.  54, 1867 ; 


87  Barb.  392 ;  Nims  v.  Troy,  59  N.  Y. 
600,  1875,  cites  and  follows  text ;  Kobs 
V.  Minneapolis,  22  Minn.  159,  104,  1875 ; 
Denver  v.  Capelli,  4  Col.  25 ;  South  Bend 
V.  Paxon,  65  Ind.  228 ;  Child  v.  Boston,  4 
Allen  (Mass.),  41,  1862;  Emery  r.  Low- 
ell, 104  Mass.  13,  1870;  McGregor  (city 
of)  V.  Boyle.  34  Iowa,  268,  1872.  Com- 
pare Dermont  v.  Detroit,  4  Mich.  435, 
1857;  City  Council  v.  Gilmer,  33  Ala. 
116,  1858;  8.  c.  26  lb.  665;  Jones  v.  New 
Haven,  34  Conn.  1 ;  Logansport  v.  Wright, 
25  Ind.  512 ;  Hamilton  v.  Columbus,  52 
Ga.  435,  1874 ;  Harper  v.  Milwaukee,  30 
Wis.  365 ;  Dixon  v.  Baker,  65  111.  518, 
1873.  In  Harper  v.  Milwaukee,  supra,  the 
court  say  :  "  In  general  a  municipal  corpor- 
ation has  no  more  right  than  a  natural 
person  to  create  and  maintain  a  nuisance, 
and  is  liable  for  in  juries  occasioned  thereby 
in  any  case  where  a  private  person  would 
be  Uable  under  like  circumstances."  See, 
also,  South  Bend  v.  Paxon,  67  Ind.  228  ; 
Farrell  v.  London,  12  Upper  Can.  Q.  B. 
343;  Jones  (,'.  Bird,  5  B.  &  Al.  837; 
Drew  V.  New  River  Co.,  6  C.  &  P.  754 ; 
Grocers'  Company  v.  Donne,  3  Bing. 
N.  C.  34  ;  Coe  v.  Wise,  7  B.  &  S.  831 ; 
but  see  Ward  v.  Lee,  7  E.  &  B.  426; 
Clothier  v.  Webster,  12  C.  B.  (N.  S.)  790  ; 
Perdue  and  Ciiinguacousy,  25  Upper  Can. 
Q.  B.  61,  05,  60;  Meek  i;.  Whitechapel 
Board  of  Works,  2  F.  &  F.  144 ;  Scrog- 
gie  V.  Guelph,  30  Upper  Can.  Q.  B. 
534 ;  supra,  sec.  949. 

Ministerial  duties,  as  distinguished  from 
those  which  are  discretionary  or  quasi 
judicial,  are  such  as  are  "absolute,  cer- 
tain, and  imperative."  Per  Denio,  C.  J., 
in  Mills  V.  Brooklyn,  32  N.  Y.  489,  1865 ; 
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A  municipal  corporation,  it  has  been  observed,  would  act 
judiciously  in  insisting  on  having  drains  made  nnder  the  direc- 
tion of  their  officers  and  by  their  own  workmen  and  contractors 
instead  of  the  private  proprietors ;  for  it  would  not  do  to  allow 
all  persons  to  break  into  a  main  sewer  and  make  drains  at  their 
discretion.  Besides  the  inconvenience,  the  healtli  of  the  com- 
munity would  suffer  from  such  a  course,  for  the  nuisance  occa- 
sioned by  defective  drainage  may  often  give  rise  to  a  widespread 
evil,  injuring  many  more  than  the  persons  on  wiiose  premises  the 
cause  of  the  nuisance  exists.  It  seems  a  necessary  policy,  there- 
fore, for  such  a  corporation  to  keep  the  matter  in  its  own 
hands.  But  then,  if  the  corporation  does  for  such  good  purposes 
prevent  proprietors  from  making  the  drains  they  require,  and 
oblige  them  to  have  them  done  by  the  corporation  engineer  and 
contractors,  it  is  manifestly  just  and  necessary  that  the  corpora- 
tion should  see  that  the  work  is  done  as  it  ought  to  be.^ 

Although  a  municipality  having  the  power  to  construct  drains 
and  sewers  may  lawfully  cause  them  to  be  built  so  as  to  dis- 
charge their  refuse  matter  into  the  sea,  yet  this  right  must  be 
so  exercised  as  not  to  create  a  nuisance  public  or  private.  If  a 
public  nuisance  is  created,  the  public  has  a  remedy  by  a  public 

Lewenthal    v.  New   York,   5    Lans.    (N.  Brooklyn,:   Hill  (N.  Y.),  545;  Mellen  r. 

Y.)  532.     See  Donohue  v.  New  York,  3  AVestern  Railroad    Co.,  4  Gray   (Mass.), 

Daly  (X.Y.),  165;  McCarthy  v.  Syracuse,  301;  Mills  v.   Brooklyn,  32   N.  Y.   489; 

46  N.  Y.  194,  1871 ;  Clenience  y.  Auburn,  Cliild   v.  Boston,   4   Allen    (Mass.),    41; 

60  N.   Y.   334,   1876.     All   acts  involved  Wheeler  r.  Worcester,   10  Allen  (Mass.)! 

in  the  necessary  performance  of  a  duty  501  ;  Eastman  v.  Meredith,  36  N.  H.  284; 

prescribed  by  ordinance  are  ministerial.  Mears  v.  Wilminjjton,  9  Ire.  (N.  Car.)  73; 

Danbiiry,  etc.  Railroad  Company  v.  Nor-  Delmonico  v.  New  York,  1  Sandf  (N.  Y.) 

walk,  37  Conn.  109, 1870 ;  Amy  v.  Supervi-  222  ;  Munn  ;-.  Pittsburtrh,  40  Pa.  St.  364 ; 

8ors,ll  Wall.  180,1870.  Jn^e,  sec.  237,  note,  Memphis  r.  Lasser,  9  Humph.  (Tenn.)  757; 

as  to  jifrsnnal  lial>iliti/  of  officers  for  torts.  Detroit  v.  Corey,  9  Mich.  165;  Grant  i\ 

A  corporation  may  be  said  to  act  Jndiria/hj  Brooklyn,  41  Barb.  (N.  Y.)  381.    See,  also, 

in  sclcctiiu]  and  (idoptimi  the  plan  on  which  Ilalliday  u.  St.  Leonard's  Shoreditch,  11 

a  public  work  shall  be  constructed  ;  yet  C.   B.    (N.  S.)  192  ;  Parsons   ;•.   Bethnal 

as  soon  as  it  herjins  to  cai-ry  out  that  plan,  it  Green,    17   L.    T.  (N.  S.)  211  ;    Harrison 

acts  ministerially,  and  is  bound  to  see  that  Munic.  Man.  4th  cd. 

the  work  is  done  in  a  reasonably  safe  and  ^  Reeves  v.  Toronto,  21   Upper    Can. 

skilful  manner.     Rochester  White  Lead  Q.  B.  160;    Harris.  Mnn.    Man.  4th   ed. 

Co.  V.  Rochester,  3  Comst.  (N.  Y.)  463;  See  on  the   general   subject  Stainton  c 

Barton  v.  Syracuse,  36  N.  Y.  54;  Lacour  Metropolitan  Board   of  Works.  23  Beav. 

V.  New  York.  3  Duer  (N.  Y.), 406 ;  Lloyd  225  ;  3  Jur.  N.  S.  257  ;  Cator  v.  Lewisliam, 

u.  New  York,  1  Seld.  (5  N.  Y.)  369  ;  Jones  5  B.  &  S.  115;  Aurora  r.  Reed,  11  Am. 

V.  New  Haven,  34    Conn.    1;  Parker  v.  Rep.  1;  Ruskin   v.  St.  Joseph.  //-.  463; 

Lowell,  11  Gray  (Mass.),  353  ;  Wilson  v.  Darby  v.  Crowland,  38  Upper  Can.  Q.  B. 

New  York,  1  Denio  (N.  Y  ),  595 ;  Logans-  338  ;  Coghlan  v.  City  of  Ottawa,  1   App. 

port  V.  Wright,   25   Ind.  512 ;  Martin   v.  R-  54. 

VOL.  II.  34 
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prosecution  ;  and  any  individual  who  suffers  special  injury  there- 
from ma}'  recover  therefor  in  a  private  suit  for  damages.  If, 
therefore,  deposits  from  sewers  constructed  by  a  city  cause  a 
peculiar  injury  to  the  owner  of  a  wharf  or  dock,  by  preventing 
or  materially  interfering  wath  the  approach  of  vessels  and  the 
accustomed  and  lawful  use  of  the  wharf  or  dock,  the  city  is  liable 
to  the  latter  in  damages. ^ 

§  1049.  In  accordance  with  the  above  distinction  between  legis- 
lative or  judicial  and  ministerial  duties  (a  distinction  plain  in 
theory,  but  oftentimes  difficult  of  application  to  particular  cases), 
a  municipal  corporation  is  liable  for  negligence  in  the  ministerial 
duty  to  keep  its  sewers  (which  it  alone  has  the  power  to  control 
and  keep  in  order)  in  rejjair,  as  respects  persons  whose  estates 
are  connected  therewith  by  private  drains,  in  consequence  of 
which  such  persons  sustain  injuries  which  would  have  been 
avoided  had  the  sewers  been  kept  in  a  proper  condition.^     If  the 


1  Franklin   Wharf    Co.    v.   Portland, 
(city  of,)  67   Me.  46,  1877;   s.  c.  24  Am. 
Rep.  1,  and  note  of  Mr.  Thompson;  Has- 
kell   V.  New    Bedford,   108    Mass.   208; 
Brayton  v.  Fall  River,  113  Mass.  218;  s. 
c.  18  Am.  Rep.  470;  Barron  v.  Baltimore, 
2  Am.  Jur.  103,  cited   ante,  sec.  74,  note. 
The  opinion  of  tlie  court  in  the  Franklin 
Wharf  Case,  suprn,  delivered  by  Dickerson, 
J.,  treats  tlie  public  right  of  navigation  as 
paramount  to  the  right  of  sewerage,  rec- 
ognizes both  the  wharf  and  the   sewer 
as  lawful  and  authorized  structures,  and 
concludes  by  holding  that  the  city,  under 
the   statute  empowering  it  to  construct 
sewers,  "  has  the  right  to  construct  their 
opening  into  the  public  docks,  and  to  use 
them  in  a  reasonable  manner  for  conduct- 
ing and  depositing  therein  refuse  matters 
and  impurities,  but  it  is  its  duty  to  cause 
such  docks  to  be  cleared  of  such  deposits 
whenever  they  become  an  obstruction  to 
navigation    or  injurious    to    the    public 
health."     In  Propr.  etc.  v.  Lowell,  7  Gray, 
223,  the  city  was   held  liable  in  tort  for 
draining  water  through  sewers  into  the 
canal  of  a  private  corporation  to  tlie  in- 
jury of  the  canal.     Extent  of  liability  in 
Massnrhitsetts  in  such  cases  to  a  riparian 
proprietor  for  the  pollution  of  the  stream. 
Merrifield  i".  Worcester,   110  Mass.  216, 
1872 ;  8.  c.  14  Am.  Rep.  502. 


Drainage  of  surface-water  by  ditches 
into  a  stream  which  is  the  natural  outlet 
of  such  water  gives  no  right  of  action  to 
a  riparian  proprietor  below.  Waffle  v. 
New  York  Cent.  etc.  Railroad  Company, 
53N.  Y.  11,1873;  s.  c.  13  Am.  Rep.  467 ; 
infra,  sec.  1049,  note. 

2  Ciiild  V.  Boston,  4  Alien  (Mass.), 
41,  1862 ;  sn])ra,  sec.  080.  There  is  con- 
sidered to  be  no  liability  in  Massaclmsetts 
on  the  part  of  a  city  for  failing  to  keep  a 
public  cesspool  and  sewer  in  repair,  in 
consequence  of  which  waste  water  ac- 
cumulates and  flows  into  neighboring 
cellars  not  connected  with  the  sewer.  Barry 
V.  Lowell,  8  Allen  (Mass.),  127,  1864,  dis- 
tinguished from  Child  v.  Boston,  supra. 
But  where  the  reason  on  which  this  dis- 
tinction rests  does  not  apply,  and  where 
the  work  would  be  regarded  as  a  corpor- 
ate one,  the  duty  to  prevent  it  becoming 
a  nuisance  might  be  such,  we  think,  as  to 
impose  a  liability  on  the  corporation  for 
injuries  which  would  not  have  been  suf- 
fered had  it  been  kept  in  order.  Supra, 
sec.  986.  Municipal  liability  in  respect  of 
servprs  is  very  fully  discussed  by  Biddle,  J., 
in  Roll  I'.  Indianapolis,  52  Ind.  547,  1876. 
Text  approved  by  Wagner,  J.,  in  Thurston 
V.  St.  Joseph,  51  Mo.  519,  1873;  s.  c.  11 
Am.  Rep.  463. 
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sewer  is  negligently  permitted  to  become  obstructed  or  filled  up,  so 
that  it  causes  the  water  to  baelc-fh^w  into  eelhirs  connected  witli 
it,  tliere  is  a  liabilit}'  therefor  on  the  part  of  the  municipal  corpo- 
ration having  tlie  control  of  it,  and  whieli  is  bound  "  to  preserve 
and  keep  in  repair  erections  it  has  constructed,  so  that  they  shall 
not  become  a  source  of  nuisance"  toothers.^  The  work  of  con- 
structing gutters,  drains,  and  seivers  is  ministerial,  and  when,  as  is 
usually  the  case,  the  undertaking  is  a  corporate  one,  the  corpora- 
tion is  responsible  in  a  civil  action  for  damages  caused  by  the 
careless  or  unskilful  manner  of  performing  the  work.^ 

§  1050.   The  principle,   indeed,   is  a  general  one,  that  while 
there  is  no  implied  liability  for  damages  necessarily  occasioned  b}^ 


1  Barton  v.  Syracuse,  36  N.  Y.  54, 
1807  ;  Smith  v.  New  York,  OG  N.  Y.  295, 
1870  ;  McCartliy  i-.  Syracuse,  40  N.  Y. 
1!»4;  Mines  v.  Lockport,  50  N.  Y.  230; 
Nims  V.  Troy,  5!)  N.  Y.  500,  1875 ;  Mayor, 
etc.  of  New  York  v.  Furze,  3  Hill  (N.  Y.), 
012,  1842,  explaineil  in  Wilson  v.  Maj'or, 
etc  of  New  York,  1  Denio  (N.  Y.).  .505, 
1845,  and  in  Mills  v.  Brooklyn,  32  N.  Y. 
480,  1805,  and  the  ground  of  the  decision 
stated  as  in  the  text ;  s.  p.  Thurston  v. 
St.  Joseph,  51  Mo.  510,  1873;  Imler  v. 
Si)ringfield,  55  Mo.  119,  128,  1874;  Den- 
ver ('.  Capelli,  4  Col.  25.  City  can- 
not discharge  drainage  into  a  mill-race 
owned  by  others  (Columbus  v.  Woolen 
Co.,  33  Ind.  435,  1870),  but  may  connect 
its  sewerage  with  any  natural  flow  of 
water,  and  is  not  liable  for  the  falling  in 
of  a  sewer  (with  which  it  has  connected 
its  own)  which  it  did  not  build,  and 
which,  being  on  private  property,  it  has 
no  right  to  enter  to  repair,  and  where  the 
injury  is  not  shown  to  have  resulted  from 
the  connection  of  the  city's  sewer  with 
tlic  old  sewer,  the  fall  of  which  caused  the 
injury.  Munn  i-.  Pittsburgh,  40  Pa.  St. 
3154,  1801. 

To  establish  a  liability  for  defect  in 
sewer,  tlie  plaintiflT  must  show  fault  in 
construction  or  negligence  in  removing 
obstructions.  Smith  v.  New  York,  06  N. 
Y.  205,  1870 ;  s.  c.  23  Am.  Rep.  53.  See 
Roll  V.  Indianapolis,  52  IncL  547,  187G. 

A  municipal  corporation  cannot  dis- 
charge its  sewers  upon  private  property  ; 
and  where  a  city  caused  its  sewers  to 
empty  into  a  small  water-c(nirse  nuHiing 
through  the  plaintiff's  property,  thereby 


conducting  to  and  emptying  upon  such 
property  a  greater  body  of  water  than  the 
natural  flow  through  the  water-course,  to 
the  injury  of  the  property-owner,  it  i.s 
jirima  facie  liable  therefor.  O'Brien  v. 
St.  Paul,  18  Minn.  170,  1872;  s.  p.  Kobs 
r.  Minneapolis,  22  Minn.  159,  1875,  in 
which  the  city  was  held  liable  for  cutting 
a  ditch  across  a  street,  thereby  causing 
an  unusual  quantity  of  water  to  he  turned 
with  destructive  force  upon  the  premises 
of  the  plaintiff.  Presumption  of  authori- 
ty in  street  commissioners  to  cut  the  ditch. 
Ih.  Liability  of  city  for  drain  at  end  of 
wharf.  Richardson  v.  Boston,  10  How. 
270 ;  supra,  sec.  1048  and  note. 

2  Supnt,  sees.  949,  083,  988.  In  Ciiild  r. 
Boston,  4  Allen  (Mass.),  41,  1802,  it  is 
held  that  the  mayor  and  aldermen  of 
Boston,  in  building  sewers,  act  as  public 
statutory  officers,  and  not  as  agents  of 
the  city  ;  but  generally  the  power  to  con- 
struct sewers  is  private  or  corporate. 
This  is  very  clearly  explained  by  Mun- 
nin<i,  J.,  in  Detroit  i'.  Corey,  9  Mich.  105, 
184,  1801 ;  Mills  v.  Brooklyn,  32  N.  Y. 
480,  1805;  Dermont  r.  Detroit,  4  Mich. 
436,  1857;  Ross  v.  Madison,  1  Ind  281; 
Commissioners  v.  Wood,  10  Pa.  St.  93, 
95 ;  ante,  sec.  58. 

In  Waffle  v.  New  York  Cent.  R.  R.  Co.. 
58  Barb.  (N.  Y.)  413,  it  was  decided  that 
a  person  may  drain  his  own  land  into  a 
running  stream  without  liability,  although 
such  drainage  may  cause  at  times  an  in- 
crease of  water  in  the  stream  to  the 
damage  of  the  owners  below.  This  case 
distinguished  in  Gould  v.  Booth,  GO  N.  Y. 
02,  05,  1870  ;  supra,  sec.  1048. 
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the  construction  of  any  municipal  improvement  authorized  by 
law,  yet  if  the  work  tlius  authorized  be  not  executed  in  a  proper 
or  skilful  manner,  there  will  arise  a  common-law  liabiht}'  for  all 
damages,  not  necessarilj^  incident  to  the  work,  and  which  are 
chargeable  to  the  unskilful  or  improper  manner  of  executing  it.^ 

§  1051.  Result  Slimmed  up  as  to  Blunieipal  Liahility  for  Injuries 
caused  hy  Surface-water. — A  review  of  the  authorities,  in  the  light 
of  the  true  principles  of  law  applicable  to  the  subject  of  municipal 
liabilit}'  for  injuries  caused  by  surface-water,  justifies  the  author, 
he  conceives,  in  laying  down  the  following  general  propositions, 
leaving  cases  not  covered  thereby  to  be  determined  upon  their 
special  circumstances :  — 

1.  Where  the  municipality  keeps  within  the  limits  of  its 
streets  and  within  the  limits  of  its  jurisdiction,  and  the 
injury  is  wholly  incidental  to  or  consequential  upon  the 
exercise  of  its  lawful  powers,  there  is  no  liability.  This  is 
everywhere  admitted. 

2.  Where  the  injury  is  occasioned  by  the  plaii  of  the  im- 
provement, as  distinguished  from  the  mode  of  carrying  the 
plan  into  execution,  there  is  not  ordinarily,  if  ever,  any  liabil- 
ity.    This  also  is  everywhere  admitted  as  generally  true. 

3.  But  in  the  case  last  supposed,  there  will  be  a  liability  if 
the  direct  effect  of  the  work,  particularly  if  it  be  a  sewer  or 

1  Same  authorities  cited  in  last  note,  executing  public  worlcs,  under  legislative 

Supra,  sees.  083,  988;  Brine  v.  Railway  authority,    for    the    improper    mode    in 

Co.,  110  Eng.  Com.  Law,  402,   411,  per  which  tlieir  powers  have  been  exercised, 

Cromptnn,   J.,   cited    11   House  of  Lords  see  opinion  of  Blackburn,  J.,  in  Mersey 

Cases,  714;    Sprague   v.    Worcester,    13  Docks  Cases,  11  House  of  Lords  Cases, 

Gray  (Mass.),  193,  1859,  per  Shaw,  C.  J. ;  713  et  seg.:  Broom  Coram,  on  Com.  Law 

Perry  y.  Worcester,  6  Gray  (Mass.),  544,  (4th  ed.)  000,  where  tlie  recent  English 

1856,   and   cases    cited  ;    Proprietors    of  cases  are  cited ;  Van  Pelt  v.  Davenport, 

Locks,  etc.  V.  Lowell,  7  Gray  (Mass.),  2'23;  42  Iowa,  308,  1875  ;  Jacksonville  v.  Lam- 

Flagg  I'.  Worcester,  13  Gray  (Mass.),  001,  bert  (measure   of  damages)  62  111.  519, 

605  ;  McGregor  v.  Boyle,  34  Iowa,  268,  1872. 

1872;  Emery  i\  Lowell,  104  Mass.  13,  A  city  with  express  power  to  construct 
1870;  City  Council  r.  Gilmer,  33  Ala.  sewers  and  to  provide  drainage,  in  order 
116,  1858  ;  s.  c.  26  Il>.  665  ;  Barton  v.  to  find  an  outlet  for  seivarje  bej/ond  the  city, 
Syracuse,  36  N.  Y.  54,  1867 ;  Conrad  v.  was  held,  in  the  absence  of  any  restric- 
Itha(;a,  16  N.  Y.  158;  Cowley  »".  Sunder-  tion,  express  or  implied,  to  have  the  in- 
land (mayor  of),  6  H.  &  N.  565,  1861;  cidental  right  to  make  a  contract  with  a 
Carr  v.  Northern  LiVjerties,  35  Pa.  324;  land-owner  in  order  to  secure  such  an 
Atchison!;.  Challi-ss,  9  Kan.  603;  Judge,  outlet.  Coldwater  r.  Tucker,  36  Mich. 
Mcriden,  38  Conn.  90.  Further  as  to  the  474,  1877 ;  s.  c.  24  Am.  Rep.  601. 
right  to  maintain  actions  against  bodies 
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drain,  is  to  collect  an  increased  Ijody  of  water,  and  to  precip- 
itate it  on  to  the  adjoining  private  property,  to  its  injury. 
But  since  surface-water  is  a  common  enemy,  whicli  the  lot- 
owner  may  fight  by  raising  his  lot  to  grade,  or  in  any  other 
proper  manner,  and  since  the  municipality  has  the  undouljted 
right  to  bring  its  streets  to  grade,  and  has  as  much  power  to 
fight  surface-water  in  its  streets  as  the  adjoining  private 
owner,  it  is  not  ordinarily,  if  ever,  liable  for  simply  failing  to 
provide  culverts  or  gutters  adequate  to  keep  surface-water 
off  from  adjoining  lots  below  (jrade,  particularly  if  the  injury 
is  one  which  would  not  have  occurred  had  the  lots  been 
filled  so  as  to  be  on  a  level  with  the  street.  The  cases  are 
not  in  harmony  on  the  point  last  presented,  but  the  above  is 
believed  by  the  author  to  be  the  correct  doctrine. 

4.  There  is  a  municipal  liability  where  the  property  of 
private  persons  is  flooded,  either  directly  or  by  water  being 
set  back,  when  this  is  the  result  of  the  negligent  execution 
of  the  plan  adopted  for  the  construction  of  gutters,  di-ains, 
culverts,  or  sewers,  or  of  the  negligent  failure  to  keep  the 
same  in  repair  and  free  from  obstruction,  and  this  whether 
the  lots  are  below  the  grade  of  the  streets  or  not.  The  cases 
support  this  proposition  with  great  unanimity. 

§  1052.  And  here,  according  to  its  plan,  this  work  is  brought 
to  a  close.  Mr.  Willcock,  in  concluding  a  similar  treatise  upon 
the  Municipal  Corporations  of  England,  before  the  Reform  Act, 
disgusted  with  their  petty  disputes,  intrigues,  and  corruptions, 
declared  that  they  had  long  since  ceased  to  have  any  beneficial 
operation,  and  added :  "  I  have  travelled  through  this  work  as  a 
merchant  from  Medina  to  Damascus,  —  a  weary  waste  of  wa}' ; 
there  is  as  little  to  gratify  the  mind  in  the  investigation  as  to 
please  the  eye  in  the  desert."  Such  has  not  been  our  experience 
in  the  present  work :  on  the  contrary,  the  extensive  field  over 
which  we  have  passed  has  presented  at  every  turn  new  and 
interesting  subjects  for  contemplation. 

Our  municipalities,  in  their  creation  and  operations,  stand 
closely  related  both  to  the  government  and  to  the  law.  They 
offer  to  the  legislator  and  the  jurist  questions  of  perplexing 
intricacy  and  deepest  moment.  How  tlioroughly  our  municipal 
institutions  are  wrought  into  the  framework  of  our  government 
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and  administration,  how  impoi'tant  the  functions  they  are  made 
habitually  to  perform,  how  closely,  in  the  exercise  of  their  diversi- 
fied powers,  and  in  the  discharge  of  their  varied  duties,  they 
touch  the  daily  life  and  affect  the  most  important  interests  of  the 
citizen  and  property  owner,  cannot  fail  to  impress  even  the  most 
inattentive  observer.  The}'  are  quickened  by  the  spirit  of  the 
times,  and  in  all  their  multiform  purposes  they  illustrate  its 
activity  and  enteri)rise.  Walled  towns  belong  to  a  past  age. 
The  violence  and  insecurity  of  that  age  have  passed  away,  but, 
in  their  place,  our  chartered  corporations,  particularly  our  large 
cities,  are  encountering  the  perils,  not  less  alarming,  of  corrup- 
tion and  fraud  on  a  gigantic  scale,  engendered  by  the  lai-ge 
i-evenues  and  official  patronage  at  their  disposal,  and  the  disin- 
clination, often  the  steady  refusal,  of  the  substantial  citizens  to 
take  a  controlling  part  in  the  management  of  municipal  affairs. 

How  best  to  govern  our  cities  is  yet  an  unsolved  problem  in 
statesmanship ;  but  it  is  clear  that  for  many  of  the  excesses  to 
which  municipal  bodies  are  prone  the  courts  afford,  in  the  present 
state  of  our  legislation,  the  most  effectual,  if  not  the  only,  remedy. 
It  is  impossible  to  rise  from  the  survey  of  the  authority  of  the 
judicial  tribunals  over  them,  to  keep  them  within  their  chartered 
limits,  to  enforce  their  rights  on  the  one  hand,  and  to  enforce 
rights  against  them  on  the  other,  without  profound  admiration 
for  the  learning  and  conservative  wisdom  of  the  judges,  as  dis- 
played in  the  recorded  judgments  which  are  mirrored  in  these 
pages. 
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[The  references  are  to  the  sections.    Sections  1  to  5oo,  inclusive,  are  In  Volume  I. ;  sectiooB  656  to  1062, 
inclusive,  are  in  Volume  II.] 


ABATEMENT 

of  suits  by  public  officers,  237  n. 
ABOLISHING  CORPORATIONS, 

power  of  legislature,  G  i  and  ii. 
ABUTTER,    (See    Contracts;    Eminent    DoiiAiN;    Local  Impkovements ; 
Streets  ;    Taxation.) 

rights   of,  as  respects  use  of  streets,  650-653,  660  n.,  661,  6S7,  690,  700, 
703,  705,  711,  720,  722,  753,  SIO,  811,  906  n. 

"wlien  assessment  cannot  be  validated  against,  77,  78. 
ACCEPTANCE  OF  PUBLIC  WORK  BY  THE  CORPORATION, 

efTeet  of,  464,  813,  n. 
ACCEPTANCE  OF  CHARTERS 

necessary,  when  granted  by  the  king,  32,  65.  (See  Ciiarteb..) 

but  not  when  tlie  corporation  is  created  by  parliament,  32,  65. 

or  by  the  legislatures  of  the  states,  44. 

legislature  may  make  acceptance  necessary,  44,  895  n. 

legislation  of  tliis  eliaracter  is  constitutional,  44. 

acceptance,  how  established  in  England,  32. 

may  be  implied  in  proper  cases,  44  n.,  270  u. 

not  necessarily  essential  in  a  municipal  corporation,  44. 

private  corporations  cannot  be  compelled  to  accept  charter,  52. 

but  public  and  municipal  may  be  tlius  compelled,  54. 

quo  icarranlo,  where  no  legal  acceptance,  895  n. 
ACQUISITION  OF  PROPERTY  (See  Eminent  Domain),  617. 
ACT  OF  CORPORATE  BODY, 

what  is,  90. 
ACT  OF    LEGISLATURE,  (See  Ciiaeter;  Curative  Act;  Constitutional 
Provisions.) 

validating  assessment  when  void,  77,  78. 
invalid  acts,  79. 

embracing  more  than  one  subject,  51. 
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ACTION  AXD  LIABILITY,  (See  Contracts  ;    Chap.  XXIII.  on  Civil 

Actions  and  Liabilities.) 
■wheu  private  action  lies  against  municipal  corporations,  66,  654:. 
distinction  between  public  and  private  capacity,  Q6,  831  n.,  968. 
authority  of  legislature  over  muuicipal  liabilities,  75,  831  n. 
liability  of  municipal  officers  to  actions,  236,  237,  859,  910  n. 
e^"ideuce  in  such  actions,  237. 
actions  to  enforce  ordinances,  408.     (See  Ordinances.) 

on  ordinary  warrants,  in  whose  name,  487.  (See  Warrants.) 
suit  by  corporation  on  contract,  admits  what,  449. 
liability  in  respect  to  opening  streets,  609,  610.    (See  Eminent  Domain; 

Streets.) 
liability  of  street  railway  companies,  721.  (See  Horse  Railways.) 
actions  on  contracts  for  local  improvements,  480,  810. 
to  recover  taxes  and  assessments,  813,  819. 
against  ministerial  officers,  859.    (See  Ministerial  Duties.) 
upon  contracts,  935,  947.    (See  Chap.  XXIII.) 

coupons,  48G  n.  2,  509  n.  2. 
to  recover  back  illegal  taxes,  939-948. 
general  principles  relating  to  such  actions,  945. 
mere  irregularities  no  ground  for  recovery  in  such  cases,  939. 
grounds  upon  which  such  actions  are  based,  940. 
illegal  licenses,  taxes  or  fines,  940. 
recover  money  compulsorily  collected,  941. 
to  recover  money  paid  under  color  of  process,  941. 
requisites  to  recovery  back  of  illegal  taxes,  940. 
tax  must  be  illegal  aud  void,  941. 
burden  of  proof  in  such  cases,  941,  n.  2. 
payment  must  not  have  been  voluntary,  942. 
what  payments  are  compulsory,  942,  n.  5. 
coercion  or  duress,  which  will  be  sufficient,  943  n. 
money  voluntarily  paid,  what  is,  944  n. 
paying  under  protest,  effect  of,  942  n.  5. 
mistake  or  fraud  necessary,  when,  946  n. 
mistake  must  be  of  fact,  916  n. 

doctrine  of  U.  S.  Supreme  Court  as  to  such  actions,  947  and  n. 
actions  for  torts,  710,  952,  1052. 

property  destroyed  by  mobs,  959-961. 
neglect  of  corporate  duty,  961,  983. 
torts  of  officers  and  servants,  66,  968-983. 
negligent  execution  of  powers  and  duties,  988-1052. 
damages  caused  by  grading  streets,  989-996,  1038,  104S. 
Tinsafe  streets  and  sidewalks,  996-1031. 
actions  against  author  of  defect  in  street,  1032-1034. 

railway  companies  for  defects  in  streets  caused  by  them,  707  n,, 
1037. 
actions  for  damages  caused  by  ruiuiing  and  surface  water,  93,  687,  1038-1043. 

drains  aud  sewers,  1046,  1048-1052. 
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ACTS,  (Sec  Meetings;  QronrM.) 

must  be  traiisactod  at  corporate  meeting,  250,  455. 

of  de  facto  officers  valid,  l'J7  u.,  221  u.,  25(3,  2?(j,  703  ii.,  S92  n. 

quorum  essential  to  vajid  action,  2'J2. 

authorized  by  law,  not  actionable,  9^8,  1013-1052. 

in  pari  materia,  bow  construed,  8S,  u.  1. 

of  corjjoraliou  must  be  proved,  S3. 

void,  when  beyond  scope  of  power,  89.     (Sec  Ultra  Vires  ) 
ADJOINING  OWNER.     (See  Abutter.) 
ADJOURNMENT,    (Sec  Meeting.) 

power  to  adjourn  corporate  meetings,  205,  209. 

what  may  be  done  at  adjourned  meeting,  287. 

proof  of  adjournment,  298. 

ADMISSION  TO  OFFICE.     (See  Mandamus.) 
ADOPTION   OF  ORDINANCES,  309.     (Sec  Ordinances.) 
ADVERSE  POSSESSION.     (See  Limitation  of  Actions,  007  et  seq.) 
AGENTS,   (See  Contracts  ;  Ratification  ;  Respondeat  Superior.) 

may  be  invested  with  what  power,  90,  115,  452,  953. 
AGRICULTURAL  LANDS, 

taxation  of,  791,  795. 
AID  TO   RAILWAYS, 

evil  effects  of,  12,  153-103,  508-554. 
ALDERMAN, 

office  at  common  law,  218. 
ALIENATION.     (See  Dedication  ;  Property.) 
ALLEYS.     (See  Streets.) 
ALLUVION, 

rights  to,  within  corporate  limits,  502  n.,  034. 
AMENDMENT 

of  municipal  charters,  85. 

of  corporate  records,  291-301. 

ex  parte  amendment  of  records,  290. 

of  writ  and  information  in  mandamus  proceedings,  870  n.,  S71. 
AMERICAN   CITIES  AND  TOWNS 

defined,  9. 
AMOTION  AND  DISFRANCHISEMENT,  238,  250. 
AMOUNT  OF   DAMAGES 

for  property  taken  for  streets,  etc.,  022-025.  (See  EiiiNENT  Domain  ;  Streets.) 
AMUSEMENTS, 

power  to  license  and  ta.\;,  357,  793. 
ANCIENT   CITIES, 

historical  view  of,  1. 
ANIMALS,     (See  Dogs  ;  Ordinances.) 

power  to  impound  and  forfeit,  150. 
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ANIM^UjS,  —  continued. 

power  to  forfeit  aniinals  at  large,  348. 

mode  of  euforciug  by-law  respecting,  349. 

slaugliteriug  of  auiiuals,  362  u. 

power  to  fiuc  owner  of  auimals  at  large,  402,  321. 
ANNEXATION.     (See  Boundary.) 
APPEAL  (See  Certioraki  ;  Writ  of  Error.) 

from  proceedings  of  inferior  tribunals,  440,  914,  929,  930  n. 

fron\  proceedings  to  open  streets,  611,  926. 

effect  on  right  to  mandamus,  830  u. 

corporate  appeal  from  judgment  against  council,  SS4  n. 

in  mandamus  proceedings,  884  n. 
APPROPRIATION 

of  private  property.     (See  Eminent  Domain;  Streets;  Actions.) 

APPROPRIATION   OF  MONEY, 

limit  on  power  of  council,  30,  89,  149,  479  u. 

illegal  appropriation,  restrained,  914-923. 
ARBITRATION, 

power  to  submit  to,  477,  478,  n.  3,  621. 
ARKANSAS, 

constitution  construed,  746,  747  u. 

rule  in  Arkansas  in  regard  to  damages  for  changing  grade  of  streets,  990,  n.  4. 
ARREST, 

power  of  police  officers  to  make,  211. 

when  city  council  may  authoi'ize,  210  u. 

arrest  without  warrant,  414  n. 
ASSAULT 

by  officers,  no  corporate  liability  for,  975. 

municipal  power  to  punish,  368,  437. 
ASSEMBLY,   CORPORATE.     (See  Meetings,  Corporate.) 
ASSESSMENT  AND  TAXATION,   (See  Reassessment;  Taxation.) 

constitutional  provisions  restricting  power  of,  50. 

extent  of  legislative  power,  75,  77,  419,  616,  814. 

subject  treated  in  chap.  xix.  735  et  seq.     (See  Taxation.) 

against  abutters  not  unconstitutional,  617. 

conditions  precedent  for,  must  be  complied  with,  811. 

in  case  of  sewers,  809. 

power  of  legislature  over  assessments,  761  and  notes. 

difference  between  "assessment"  and  "tax,"  755,  758,  778. 

mandamus  to  compel  assessment,  482,  830  u. 

liability  to  refund  illegal  taxes,  939-948. 

contract  to  collect,  480-482. 

requisites  to  a  valid  assessment,  769  and  notes. 
ASSUMPSIT,  (See  Action  and  Liability  ;  Contracts.) 

enforcement  of  by-laws  by  action  of,  408,  413  n. 

enforcement  of  taxes  by  action  of,  806,  817. 

impUcd  assumpsit,  459,  479,  93S,  939. 
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ATTACHMENT, 

inunicij)al  revenues  not  subject  to  writ  of  attaclimcnt,  100. 
whether  municipal  corporation  lialjle  to  garnishment,  101. 
for  not  returning  mandamus,  8S1-SS3. 

ATTORNEY, 

power  of  municipal  corporation  to  emphjy,  170. 

liability  of  corporation  to,  47'J. 

compensation  of  city  attorney,  233  n.,  479. 
ATTORNEY-GENE  HAL, 

suits  against  corporations,  in  name  of,  909  n.,  010,  920,  924  n. 
AUCTION  —  AUCTIONEER, 

sales  by,  on  streets  may  be  prohibited,  GSO. 

licensed  auctioneer  not  corporate  agent,  053. 
AUTHORITY 

of  legislature  over  municipal  officers,  58. 
revenue  officers,  G2. 

to  repair,  construed,  140. 
AUTHORIZED   CONTRACTS,   RIGHTS,   AND  LIABILITIES,  472. 
AVOCATIONS,  (See  Ltcenses.) 

power  to  tax,  740,  7S5,  791-793  et  seq.     (See  Taxation.) 
AWNING, 

municipal  power  over,  319  n.,  GSO  u. 

liability  for  unsafe,  1003  n. 
AYES  AND  NAYS, 

charter  provision  held  directory,  291. 

construction  of  special  provision,  450  n. 
BAKERS, 

powers  relating  to,  3  17  n.,  357. 

unwholesome  bread,  392. 
BALLOT,  (See  ElectioxX.) 

mode  of  voting  by,  195,  198. 
BANK, 

taxation  of  bank  and  bank  stock,  700. 
BANQUETS, 

no  implied  power  in  municipality  to  give,  149. 
BAWDY   HOUSES, 

power  to  suppress,  37G,  430. 
BEASTS.     (See  Animals  ;   Ordinances.) 

BENEFITS  AND  DAMAGES.    (See   Damages;    Eminent   Domain;    Tax- 
ation.) 
BEVERAGES, 

power  to  regulate,  license,  etc.,  363-365. 
BILLIARD   R00:\I, 

power  to  prohibit,  375  n. 
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BOATID  OF  HEALTH,   (See  Health  ;  Nuisance.) 

powers,  and  evidence  of  acts  of,  371  n. 
BOATS  AND  VESSELS, 

power  to  tax,  787,  7SS. 
BONDS,   (See  Contracts  ;  Mandamus  ;  Office  ;  Railroads  ;   Supersedeas.) 

negotiable,  express  power  to  issue,  481,  185,  831. 

as  to  implied  power  to  issue,  488. 

power  of  agent  to  sell,  450,  u. 

mandamun  to  enforce  issue  and  delivery  of,  831  n. 

holder's  riglit  to  enforce  payment  by  mandamus,  553  n.,  853,  938. 

railroad  aid  bonds,  511  et  seq.,  831  n.,  921  n.    (See  Contracts.) 

defence,  onus  of  proof,  553  u. 

no  liability  for,  issued  without  authority,  938. 
BONDS  — OEEICIAL,    (See  Officers.) 

power  to  require,  and  validity  of,  214-21G  and  notes. 
BOOKS  AND  PAPERS,   (See  Records.) 

mode  of  enforcing  delivery,  816,  818  n. 
of  compelling  inspection,  852. 
BOROUGHS 

in  England,  historical  sketch  of,  8. 

incorporation  and  representation  in  parliament,  8. 

regulation  of,  in  Pennsylvania,  41  n. 
BORROWING  MONEY, 

constitutional  provision  restricting  power,  50. 

effect  of  grant  of  power,  70. 

power  to  borrow  may,  it  seems,  be  implied,  117,  136. 

doctrine  as  to,  in  federal  courts,  122. 

express  power  of,  gives  right  to  issue  negotiable  securities,  127,  129,  488. 

limitations  on  power  to  create  debts,  130,  162,  769. 

borrowing  money  to  aid  railroads.     (See  Railroads.) 

construction  of  special  power  to  borrow  money,  447  n.,  488  n.,  553  n. 

what  the  power  to  borrow  money  authorizes,  471  n.,  488  n. 
BOSTON, 

history  of  change  from  town  to  city,  28. 

effect  was  to  continue,  not  to  dissolve,  the  corporation,  560  n. 
BOUNDARIES,    (See  Chap.  VIII.  on  Boundaries.) 

corporate  boundaries  must  be  defined,  182. 

boundaries  on  rivers,  182  n. 

to  low-water  line,  182  n. 

not  two  like  municipal  corporations  in  same  limits,  184. 

boundary  line  fixed  by  user,  184  n. 

legislative  power  to  change,  185. 

riglits  of  creditors  must  be  respected,  63. 

annexation  of  territory,  and  taxation,  63,  185,  794,  795,  897  n. 

effect  of  change  of,  on  homestead  right  and  rural  lands,  185  n. 

power  to  divide  towns,  187. 

corporate  property  and  debts  on  division  of  territory,  188. 
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BOUNTY.     (Sco  Public  Defence.) 
BOWLING  ALLEY, 

power  to  proliibit  keepiug  of,  375. 
BREAD, 

power  to  forfeit,  3i7  n. 

regulate,  357  n.,  392. 
BRIBE, 

iiulictmcnt  for,  933  n. 

expulsion  for,  21G,  2i8. 
BRIDGE.     (See  Action  ;    Stueets.) 

legislature  may  compel  or  authorize  a  municipality  to  buikl,  71,  74,  602. 

grants  in  aid  of,  charitable,  507  n. 

toll  bridge,  right  to  condemn,  583  n. 

power  to  buUd,  G78  n.,  931. 

protect  —  injuries  to,  GSl. 

powers  and  duties  of  municipalities  in  respect  to,  728. 

manilamm  to  compel  repair,  728  n.,  83G,  933  n.,  931. 

indictment  for  non-repair,  728  n.,  931. 

action  for  damages  by  unsafe  bridge,  728,  996  n.,  1017. 
BRIDGES, 

as  works  of  internal  improvement,  510. 
BRITAIN, 

cities  in,  8. 
BROTHEL.     (See  Bawdy  Houses.) 

BUILDINGS.    (See  Fire  ;    Dedication;    Ordinances;    Streets.) 
BUILDING  MATERIALS, 

right  to  encumber  streets  with,  731,  732,  731  and  notes. 

when  nuisance,  G59,  GGO. 

BURIAL   GROUNDS.    (Sec  Cemeteries;    Dedication.) 

law  of  burials,  372. 

municipal  power  over,  372. 
BUTCHERS,    (Sec  Markets.) 

power  to  regulate,  3SG,  3G2. 

BY-LAWS,    (See  Ordinances.) 

subject  treated,  chap.  xii. 
CALIFORNIA, 

liability  of  city  for  change  of  grade,  990,  n.  4. 

coustitutioual  provision  as  to  taxation,  755. 

rule  as  to  benefits  in,  assessed  for  local  improvemeuts,  624,  n.  1. 
CALLING  ELECTION, 

mode  of,  191  n. 
CANDIDATES.    (See  Elections;    Office.) 
CANONS  OF  CONSTRUCTION,  89  et  seq. 
CANVASSERS.    (Sec  Elections  ;    Mandamus;    Quo  Warranto.) 
CATTLE.    (See  Animals;    Ordinances.) 
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CEMETERIES, 

po'wers  and  ordinances  respecting,  372,  373. 

CEKTIORATII,     (See  Appeal.) 

•when  it  lies  to  iulerior  tribunals,  440,  550  n.,  Oil,  925. 
in  proceedings  in  respect  to  streets,  Gil,  926. 

local  improvements,  530  n.,  804,  926. 
effect  of  being  taken  away,  830  u. 

remedy  by,  for  illegal  corporate  acts  and  proceedings,  90S  n.,  925  et  seq. 
what  proceedings  reviewable  by,  550  u.,  892  n.,  926,  927. 
effect  on,  of  appeal  being  given,  929. 
what  the  writ  removes,  928. 
what  the  revisory  court  may  inquire  into,  928. 

CHANCERY.     (See  Equity;  Injunction.) 
CHARITY.     (See  Trustees  and  Trust  Property.) 

municipal  corporation  may  be  charitable  trustee,  64,  567. 

chancery  may  appoint  new  trustee,  64,  567. 

instances  of  charitable  gifts  and  trusts  sustained,  567,  572,  910  et  seq. 

CHARIVARI.     (See  Ordinances.) 

CHARTER,     (See  Acceptance;  Ordinances.) 
acceptance  of,  unnecessary,  44. 
origin  of,  in  the  Middle  Ages,  5. 
of  community  in  Erance,  6. 
outline  of  ancient  charter,  6. 
of  municipalities  in  Spain,  7. 
of  to\vns  and  boroughs  in  England,  8,  35. 

may  be  granted  by  the  king  in  England  or  by  act  of  parliament,  32. 
difference  between  regal  and  parliamentary  municipal  corporations,  32. 
contracts  must  be  in  accordance  with,  447,  449. 
may  authorize  erection  of  wharves,  etc.,  27. 
supply  of  water  and  gas,  27. 
special  laws  granting,  39. 
charter  of  incorporation,  defined,  32. 
what  poMxrs  may  be  conferred  by  the  king's  charter,  32. 
acceptance  of  king's  charter  necessary,  32. 

acceptance,  how  shown,  and  effect  thereof,  32.     {See  Acceptance.) 
control  of  parliament  over  royal  charters  unlimited,  32. 
effect  of  English  General  Corporations  Act  of  1835,  35. 
outline  features  of  ordinary  municipal  charters,  39. 
importance  of  careful  study  of  charter  provisions,  39. 
general  incorporation  acts  substituted  for  special  charters,  41. 
advantages  of  general  acts  over  si)ceial  charters,  41. 
summary  of  the  general  acts  of  some  of  the  states  given,  41. 
acceptance  of  charter  not  necessary  when  legislature  creates  corporations,  44. 
special  constitutional  provisions  in  respect  to  charters,  45. 
municipal  charters  defined,  82. 
municipal  charters  judicially  noticed,  83. 
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CHARTER,  —  continued. 

proof  of  charters,  how  made,  84. 

proof  of  by  user,  reputation,  and  legislative  recognition,  84. 
•when  charter  takes  effect,  SI  n. 
^   effect  of  repeals  and  amendments,  85. 

^  general  laws  and  special  charters,  —  effect  of  conflict  between,  87,  770. 
^'  special  legislation  ordinarily  controls  general  legislation,  87  n. 
what  powers  municipal  corporations  possess,  89. 
canons  of  construction  stated,  89. 
y  always  subject  to  amendment,  85,  n.  2. 

powers  strictly,  rather  than  liberally,  construed,  89  n. 
when  doubtful,  held  not  to  exist,  89  n. 
usage  as  affecting  construction,  92. 

discretionary  powers,  not  subject  to  judicial  control,  94,  832,  1046. 
'    mandatory  and  discretionary  powers,  difference  and  tests,  98. 
c '  public  powers  cannot  be  delegated,  96,  71G,  779. 
nor  surrendered,  97,  716. 

when  duty  rests  on  corporation,  and  when  on  its  officers  as  individuals,  99. 
revenues  exempt  from  judicial  seizure,  100. 
and  from  garnishment,  101. 

special  charter  power  as  to  wharves,  103.     (See  Wharves.) 
ferries,  114.     (See  Ferries.) 
borrowing  money,  117,  447  n.,  470  n.,  488. 
indebtedness,  130. 
rewards  for  oflcnders,  139. 
public  buildings,  140. 
1/     police  regulations,  141. 
prevention  of  fires,  143. 
quarantine  and  health,  144. 
^/    indemnifying  officers,  147,  447  n. 
furnishing  entertainments,  149. 
party  walls,  151. 
special  charter  power  as  to  the  public  defence,  152. 

aid  to  railway  companies,  153. 
forfeiture  and  surrender  of  charters,  165. 
revival  by  new  charter,  174. 

general  welfare  clause  in  municipal  charter,  construed,  396-407. 
charters  in  respect  to  corporate  capacity  to  contract,  443  et  seq. 

acquire  and  hold  property,  562  et  seq. 
forfeiture  of  charter,  how,  165,  896  n. 
charter  provisions  as  to  time  of  commencing  actions,  937. 
requiring  presentations  of  claims,  937. 
as  to  limitations  of  actions,  937. 
effect  of  failing  to  comply  with,  937. 

CHARTER  DAY.    (See  Election.) 

CHOSE  IN  ACTION,     (See  Contracts  ;  Warrants.) 
power  to  tax,  790  n. 

TOL.  II,  86 
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CHURCH  SQUARE.     (See  Dcdication.) 
CISTERN.    (See  Stkeets,  690.) 

CITIZEN, 

what  constitutes  a,  9,  n.  1. 
CITY  ATTORNEY.    (See  Attorney.) 
CITY  CORPORATION,    (See  Charter;  Corporation;  Oiticees.) 

how  distinguished  from  quasi  corporations,  22. 

difference  as  to  liability  to  actions,  961,  1017. 
CITY  COUNCIL.    (See  Council.) 
CITY  HALL,  30. 
CITY  OEFICERS, 

how  elected,  207  and  note. 

CITY  RAILWAYS.   (See  HoRse  Railways.) 

"CITY  SLIP  CASES," 

m  California,  as  to  mode  of  disposmg  of  corporate  property,  578,  938. 

CIVIL  CORPORATIONS, 

grades  and  classes,  25. 
CLERK.    (See  Officers.) 

CLAIMS, 

submission  of,  to  arbitration,  478. 

CLASSIFICATION 

of  municipal  corporations,  9,  18,  19,  20,  24,  52,  n.  1,  56. 
of  municipal  securities,  485. 

CLERK, 

generally.    (See  Officer.) 

right  of,  to  amend  corporate  records,  296. 
CLOUD  ON  TITLE, 

equity  jurisdiction,  924. 
COLLECTION  OF  TAXES, 

mode  of,  813  et  seq.,  830  and  notes. 

by  suit,  816,  822  and  notes. 
COMMISSION 

of  officer,  evidence  of  title,  892. 

COMMITTEE, 

when  majority  may  act,  283. 

power  of  council  to  appoint,  289. 

notice  to  appear  before,  289  n. 

what  duties  may  be  devolved  on,  87. 

effect  of  receiving  report  of,  305. 

power  of,  to  make  contracts,  452  n. 
COMMON  COUNCIL,    (See  Meetings,  Corporate,  Chap.  X.) 

who  compose,  273. 

constitution  and  meetings  of,  270  et  seq. 

mode  of  proceeding,  288  et  seq. 
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COMMON  LAW, 

dedication,  G30. 

doctrine  as  to  municipal  courts,  425. 
COMMONS.    (Sec  Chapter  on  Dedication,  G43  et  seq.) 
COMPENSATION,    (See  Contracts.) 

for  land  taken,  612  e(  seq.     (See  Eminent  Domain.) 

of  oIBcers,  229  et  seq.     (Sec  Officers.) 
COMPLAINTS, 

requisites  of,  to  enforce  ordinauccs,  414. 
COMPROMISE, 

of  disputed  claims,  power  to  make,  477. 
COMPULSION, 

illegal  taxes  paid  by,  recoverable  back,  939-943. 
COMPULSORY 

creation  of  indebtedness,  71-74. 

CONCURRENCE 

required  in  corporate  acts,  282,  291,  872  n. 
CONDEMNATION  OF  LAND.     (Sec  Eminent  Domain,  Chap.  XVI.) 

CONGRESS, 

power  to  create  municipal  corporations,  38. 
tax  such  corporations,  752,  775  n. 

CONNECTICUT, 

rule  as  to  liability  for  change  of  grade,  990,  n  4. 

defective  streets,  1000  and  n. 

CONSEQUENTIAL  INJURIES.   (See  Actions,  Cuap.  XXIII.  Sec.  988  et  seq.) 

CONSTITUTIONAL  PROVISIONS, 

charter  may  be  submitted  to  the  voters  of  the  locality  for  acceptance  or  rejec- 
tion, 44. 

special  constitutional  provisions  construed,  45,  598  n. 

some  constitutions  forbid  the  granting  of  special  charters,  45,  598  n. 

power  of  the  legislature  ov^er  municipalities  supreme,  except  as  limited  by  the 
constitution,  45,  54. 

New  York  constitutional  provision  as  to  creating  corporations,  47. 

when  required  to  be  created  by  general  law,  48,  598. 

provisions  restricting  power  of  assessment,  taxation,  etc.,  50,  598  n.,  753  n. 
requiring  object  of  legislative  act  to  be  expressed  in  its  title,  51. 

extent  of  legislative  control  over  municipal  corporations,  chap.  iv.  52  et  seq., 
831  n. 

when  legislative  act  becomes  a  contract,  Dartmouth  College  Case,  52. 

legislature  may  repeal  municipal  ferry  franchise,  56  n.,  68. 

how  far  municipal  corporations  are  within  tlie  protection  of  constitutional  pro- 
visions as  to  contracts  and  property,  57,  80,  831  n. 

special  provisions  of  forfeiture,  for  the  use  of  a  county,  not  a  contract,  57. 

legislative  control  over  municipal  offices  and  officers,  and  over  police  officers, 
58,  60,  144,  219. 
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CONSTITUTIONAL  PROVISIONS,  —  ro«i'/«?/^^. 

legislative  coutrol  over  municipal  funds  and  revenues,  62. 

but  constitutional  rights  of  creditors  cannot  be  impaired,  63,  69. 

legislative  power  to  abolish  and  alter  municipal  corporations,  64,  187. 

acts  conferring  public  trusts  upon  municipal  corporations  are  repealable,  68, 

657. 
legislature  has  fuU  power  over  public  property  of  municipal  corporations,  71, 

831  n. 
but  not,  probably,  over  tbeir  private  property,  68. 
power  to  compel  municipal  corporation  to  create  debts,  71,  831  n. 
power  to  compel  it  to  recognize  moral  obligations,  75. 
and  to  pay  debts  not  binding  at  law,  75. 

legislature  may  validate  previous  corporate  acts  and  by-laws,  77,  79,  419. 
legislative  control  over  trust  property,  80,  567.     (See  Trustees.) 
power  to  authorize  aid  in  the  public  defence,  152. 
power  to  authorize  aid  to  railway  companies,  153  ^^  seq. 
summary  convictions,  411,  432. 

trial  by  jury  in  municipal  courts,  432,  439.     (See  Jury.) 
legislative  power  over  municipal  contracts  and  'property.      (See  Chap.  IV. 

831.) 
constitutional  provisions  respecting  eminent  domain,  585  et  seq. 
legislative  power  over  property  dedicated  to  public  use,  651. 
power  to  confer  exclusive  privileges,  362,  692-695. 
taxing  power,  its  scope  and  limitations,  735  et  seq.     (See  Taxation.) 
power  to  make  local  assessments,  616,  739,  752. 

constitutional  provisions  in  respect  to  taxation  and  local  assessments,  746-762. 
summary  collection  of  taxes,  constitutional,  813. 
taxation  of  agricultural  lands  for  municipal  purposes,  794,  795. 
authority  to  change  grade  of  streets,  934. 

authority  over  streets  and  their  uses,  93  et  seq.     (See  Streets.) 
constitutional  limitations  as  to  borrowing  money,  138. 

provisions  as  to  general  and  special  laws,  451  and  notes, 
in  Arkansas  as  to  taxation,  747. 

California  as  to  taxation,  755. 

Illinois  as  to  taxation,  746  n. 

Kansas  as  to  taxation,  749  n.,  758. 

Louisiana  as  to  taxation,  750  n. 

Ohio  as  to  taxation,  748  n. 

Missouri  as  to  taxation,  757. 
CONSTRUCTION 

of  municipal  powers,  rule  of,  86,  89,  93.     (See  Charter.) 
by-laws,  rule  of,  420.    (See  Ordinances.) 

CONTAGIOUS  DISEASES.     (See  Health.) 

CONTEMPT,  (See  Attachment  ;  Mandamus.) 

power  to  punish  for,  246  n.,  270  u. 
CONTESTED    ELECTIONS.     (See  Elections;    Office;   Maitoamus;  Quo 
Warranto.) 
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CONTRACTOR, 

riglits  of,  4S0-482. 

liability  for  acts  of.     (See  Respondeat  Scperior.) 
wheu  uo  cause  of  action  against  city,  48 1  autl  n. 
CONTRACTS,  (See  Actions  ;  Lowest  Bidder  ;   Mandamus.) 
power  to  make,  how  conferred,  413. 
subject  of,  treated  in  chap.  XIV.,  412  et  seq. 
valid  contracts  will  be  enforced,  9  u. 
limited  power  of  quasi  corporation,  22  n. 
limited  power  of  the  New  England  town,  28,  30. 
constitutional  provisions  in  respect  to,  50. 

legislative  control  over,  see  chap.  iv.  passi/n,  and  title.  Constitutional  Provis- 
ions, 831  n. 
constitutional  rights  of  creditors  and  others,  63,  SO,  474. 
power  to  borrow  money,  117,  129,  447  n. 
limitation  on  power  to  become  indebted,  130-138. 
promises  to  pay  rewards  for  offenders,  139. 
contracts  to  repair,  erect,  and  furnish  public  buildings,  92. 

purchase  fire-engines,  etc.,  143. 

procure  supply  of  water,  146, 
gas,  474. 

indemnify  officers  of  the  corporation,  147. 
in  excess  of  corporate  power,  void,  149,  152,  447,  935. 
contracts,  agents'  powers  to  make  must  be  ascertained,  447. 

majority  of  aldermen  acting  individually  cannot  bind  city  by,  455, 
n.   2. 

contracts  for  drainage  beyond  corporate  limits  446. 

market  grounds,  447. 

how  executed,  445. 

in  excess  of  corporate  power,  457. 

ratification  of,  unautliorized,  463-465. 
when  corporation  bound,  452-458. 
implied  authority  for,  447. 

liability  on,  459-461. 
when  personal  liability  attaches  to  agent,  237,  n.,  452-458. 
made  by  agents,  mode  of  execution,  452. 

ordinance,  must  be  repealed  in  same  mode,  451. 
must  be  in  accordance  with  cliarter,  447,  449  and  note, 
contracts  must  be  made  with  proper  body  or  person,  455. 
unauthorized  contracts  — ?///'r(r  vires  a  defence,  457,  458,  462,  685,  935. 
mode  of  exercising  power,  449. 
power  to  make,  must  be  ascertained,  447. 
instances  of  illegal  and  void  contracts,  458, 
contracts  against  public  policy  void,  458. 
for  extra  compensation,  233,  477. 
to  surrender  legislative  discretion,  void,  458,  685. 
implied  contracts,  when  deducible,  459,  460,  938. 
illustrations  of  implied  liability,  460,  479,  938,  939. 
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CONSTRICTS,— confinued. 

ratification  of  unauthorized  contract,  463,  465,  578,  938. 

rights  aud  Uabilities  under,  472. 

when  ordinance  becomes  a  contract,  371. 

letting  to  lowest  bidder,  460,  46S,  870,  910,  1027. 

contracts  to  sell  property,  475. 

purchase  property,  476,  561. 
settle  disputed  claims,  477. 

with  attorneys  at  law,  479  aud  notes, 
municipal  officers,  444. 

for  local  improvements,  452,  480,  801,  810. 

ultra  vires,  462. 

void,  how  legalized,  448. 

within  scope  of  official  powers,  445. 
statute  of  frauds,  449. 
stipulation  reserving  control  over  contracts,  483. 
negotiable  bonds,  rights  of  holders,  484,  831  n.,  849,  861. 
ordinary  warrants,  —  defences  thereto,  500,  504. 
liability  of  indorser  of,  489. 
payment  of,  effect,  500. 
cancellation  of,  effect,  487,  504. 
rights  and  remedies  of  holder  of,  501,  502,  849  n. 

contracts  and  bonds  in  aid  of  railways,  153,  866  u.,  838  n.     (See  Railroads.) 
what  constitutes  to  aid  radways,  538. 
effect  of  dissolution  of  corporation  on  contracts,  169. 
in  what  name  to  be  made  and  enforced,  179,  181,  237  n. 
effect  of  division  or  change  of  corporate  boundaries  on  contracts  and  debts,  189. 
contracts  not  under  seal,  when  valid,  192,  450.     (See  Seal.) 
official  bonds  of  municipal  officers,  214. 
compensation  of  municipal  officers,  229. 
contracts  in  violation  of  ordinances,  308  n.,  447. 

creating  monopolies,  362,  693. 

of  board  of  health,  371  n. 
contract  to  purchase  market  site,  382,  447,  561. 
extent  of  power  to  contract,  and  how  conferred,  443,  447. 
all  persons  bound  to  take  notice  of  the  power,  447. 
contracts  with  municipal  officers,  293  n.,  301,  443  n.,  458. 

in  violation  of  by-laws  or  charter,  void,  308  n.,  447,  685. 

in  excess  of  lawful  power,  void,  149,  152,  447,  935. 
mode  of  contracting,  449. 
seal  not  necessary^  192,  450.     (See  Seal.) 
contracts  by  ordinance,  or  resolution,  or  vote,  400,  474. 
mode  of  varying  or  modifying  a  contract  —  by  parol,  451. 
power  of  agents  and  committees  to  make  contracts,  452. 
mode  of  execution  by  agents,  452-458. 
as  to  liability  on,  unless  within  agent's  power,  445. 
of  agents  when  binding,  456. 
of  suretyship,  471. 
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CONTRACTS,  —  continued. 

prohibited  by  charter  cannot  be  made,  447. 

defences  to  uUra  vires,  etc.,  504,  935,  936. 

as  to  liability  on  contracts  that  are  ultra  vires,  936. 

payable  ont  of  special  fund,  5U5. 

interest  on,  50G. 

Railroad  Aid  Bonds.  —  Course  of  decision  of  U.  S.  Supreme  CJourt,  61L 

leading  cases  on  this  subject  in  that  court  noticed,  521, 

State  Court  decisions  referred  to,  550. 

general  result  stated,  553. 

no  estoppel  to  set  up  defence  of  ultra  vires,  930. 

liability  on  authorized  contracts,  935. 

no  liability  when  made  by  unauthorized  agents,  935. 

liability  of  counties  on  implied  contracts,  938,  n.  9. 

when  corporation  may  avail  itself  of  riglits  of  individuals,  935  n.  L 

civil  actions  upon  contracts,  830  n.,  935,  939-948  n. 
CONVEYANCE,  (See  Property.) 

mode  of  executing  and  proof  of,  578,  581,  582. 

tax  deed.     (See  Taxation.) 
CONVICTION,  (See  Municipal  Courts  ;  ORDiNiJfCES.) 

summary  conviction  valid,  411,  432. 

revision  of,  on  certiorari,  926. 
CORPORATE  BOUNDARIES.     (See  Boundaries.) 
CORPORATE  COURTS.     (See  Municipal  Courts.) 
CORPORATE  EXISTENCE 

cannot  be  collaterally  questioned,  43. 

when  subject  to  legislative  control,  186. 
CORPORATE  MEETINGS.    (See  title  Meetings;  also,  Chap.  X.) 
CORPORATE  PROPERTY  (See  Property,  Chap.  XV.) 

not  subject  to  sale,  577. 
CORPORATE   SEAL.    (See  Seal.) 
CORPORATIONS,  (See  Charter.) 

defined  and  classified.  Chap.  II.  8. 

creation,  and  several  kinds  of,  32. 

creation  by  special  charter,  32. 

in  the  United  States  by  legislative  enactment,  37. 

of  the  power  of  Congress  to  create,  38. 

creation  by  general  incorporation  acts,  41. 
implication,  42. 

what  words  sufficient  to  create  by  implication,  42. 

acceptance  of  charter  granted  by  the  king,  32. 
not  necessary,  unless  required,  44. 

when  required  to  be  created  by  general  law,  48,  598  n. 

title  of  acts  or  charters  of  incorporation,  51. 

special  constitutional  provisions  as  to  corporations,  45. 

creation  and  grades  of  public  corporations,  chap.  iii.  32. 
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CORPORATIONS,  —  continued. 

public  and  private  corporations  distinguished,  chap.  iv.  52. 

guasi  municipal,  9,  n.  1,  24. 

foreign,  taxation  of,  745  n. 

public  and  private  corporations  defined,  and  difference  stated,  52,  54. 

dilference  between  public  and  private  corporations  illustrated,  56. 

dissolution  of  municipal  corporations,  165,  894, 

name,  boundaries,  and  seal,  175. 

officers  and  elections,  193. 

corporate  meetings,  237. 

records  and  documents,  293. 
municipal  ordinances  and  by-laws,  306. 

courts  and  their  jurisdiction,  424. 
contracts  of  municipal  corporations,  442  et  seq. 
power  of  eminent  domain  may  be  delegated  to,  583  et  seq. 
rights  respecting  property  dedicated  to  public  use,  626  et  seq. 
relations  to  streets  and  public  places,  654  et  seq. 
power  of  taxation  and  local  assessment,  735  et  seq.,  814. 
mandamus  to  compel  discharge  of  duties,  823  et  seq.,  935,  939. 
who  must  comply  with,  886. 
liability  on  contracts,  948-1052. 
for  torts,  948-1052. 

COST 

of  collecting  assessments  and  taxes,  765. 

COUNCIL,  (See  Meetings.) 

is  representative  body,  28,  35,  39,  270,  884. 

how  elected,  195. 

tribunal  to  decide  election  contests,  200,  892. 

as  to  power  to  investigate  legality  of  election,  205,  n.  1. 

represents  the  corporation  at  large,  242,  270,  884  u. 

constitution  of  municipal  council,  270,  871. 

when  mayor  integral  part,  260,  271,  871. 

right  of  mayor  to  preside,  272. 

who  compose  the  council,  273,  274. 

■when  mayor  a  member,  272,  273. 

conflicting  councils  —  remedy,  275. 

acts  of  de  facto  councils  valid,  276. 

common-law  rules  as  to  quorums  and  majorities,  277,  278. 

what  constitutes  a  quorum,  illustrated,  279-281.     (See  QuORTJM.) 

when  majority  must  concur  and  may  biud,  282-284. 

withdrawal  of  members  leaving  no  quorum,  283,  284,  839. 

adjournment  of  regular  meeting,  265,  287,  298. 

mode  of  proceeding  when  convened,  288. 

quorum  essential  to  valid  action,  292. 

constitution  of,  in  England,  37  n. 

direction  of  mandamus  to,  872. 

judgment  in  mandamus  against,  884. 
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COUNTY,  (See  Action  ;  Orders.) 

Low  distinguished  from  municipal  coqjoration  proper,  2i. 
extent  of  legislative  power  over,  GO,  02. 
limitations  on  legislative  power,  08. 
grants  to  people  of,  or  for  use  of,  500,  573. 
county  roads  in  city  limits,  070. 

seat  cannot  be  changed,  when,  140,  n.  4. 
and  city  as  tenants  in  common,  502  u. 
grants  for  court  house,  573. 
special  grant  for  court  house  and  jail,  575  n. 
rights  in  public  squares,  Gi5. 
duty  as  respects  bridges,  728  u.,  830,  990-1000. 
warrants  or  orders,  485. 

mandamus  and  suits  in  favor  of  creditors  of,  849,  850  n. 
civil  liability  of,  901,  902  n.,  900  n.,  990-1000. 
COUPONS, 

bow  sued  on,  485  n.,  480,  n.  2,  509,  u.  2,  SCO. 
when  barred,  485  n.     (See  Bonds.) 
COURT  HOUSE.     (See  County;  Dedication;  Public  Buildings.) 
COURTS,     (See  Municipal  Courts.) 

courts  cannot  ordinarily  inquire  into  motives  of  councilmen,  311. 
declare  oppressive  ordinances  void,  321. 
duties  of,  in  regard  to  municipal  corporations,  16. 
do  not  presume  ordinances  valid,  423. 
rules  of  construction  adopted  by,  91. 
sustain  rather  than  defeat  elections,  197. 
CREATION 

of  corporations,  9,  32  ei  seq. 
and  powers  of  corporations,  21-23,  52. 
by  implication,  42. 
in  England,  32-37  and  notes. 
CREDITORS, 

remedy  of,  on  extinction  of  corporation,  186. 
rights  of,  see  chaps,  iv.,  xiv.,  xx. 
repeal  of  charter  cannot  affect,  170. 
mandamus  to  enforce  duties  towards,  849  et  seq. 

CRIMINAL   OFFENCES,    (See  Municipal  Courts.) 

ordinances  relating  to,  342,  360,  432. 

rescue  of  offenders,  403. 

jurisdiction  of  corporation  courts  over,  427,  432. 

prosecution  of  officers,  479  u. 
CULVERT,     (See  Streets.) 

power  to  make,  087. 

liability  of  city  respecting.     (See  Actions.) 
CURATIVE  ACTS, 

validation  of  previous  corporate  acts  and  by-laws,  79,  419. 
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CURATI^T:   kCT%— continued. 

of  defective  execution  of  povrers,  79. 

railroad  aid  subscriptions  validated,  551. 
CURBSTONE,     (See  Paving;  Taxation.) 

power  to  pave  includes  power  to  furnish,  797. 
CUSTOM.     (See  Usage.) 
DAMAGES,     (See  Action  ;  Eminent  Domain  ;  Grade  ;  Salary.) 

where  property  is  taken  for  public  use,  587-592. 

amount  of,  for  property  taken,  622,  623,  624^,  625. 

by  whom  assessed,  how  assessed,  and  amount,  607-618. 

against  abutters  and  property  benefited,  616. 

effect  of  consent  and  actual  receipt  of  award  of,  592  n. 

measure  of  damages  in  condemnation  proceedings,  624,  625. 

what  benefits  may  be  considered,  624,  625. 

measure  of,  in  civil  actions,  709,  971  u.,  1017-1024. 
DEBT,     (See  Contracts.) 

enforcement  of  by-law  by  action  of,  408,  410. 
taxes  by  action  of,  815. 

illegal  creation  of,  may  be  restrained,  916. 

DEBTS,    (See  Borrowing  Money;  Contracts;  Mandamus;  Taxation.) 
created  to  aid  railways,  effect  of,  12. 

DE  EACTO  OFEICER.     (See  Acts;  Officer.) 

DECLARATION, 

requisites  of,  to  enforce  ordinances,  415. 
DEDICATION,    (See  Eminent  Domain;  Public  Squares;  Streets.) 
defined,  628  n.,  1. 

of  property  to  public  use,  subject  treated,  chap,  xvii,,  626  et  seq. 
importance  of  doctrine  of,  490. 
statutory  and  common-law  dedications,  628,  629. 
requisites,  and  effect  of  statutory  dedication,  628. 
authentication  of  maps,  plats,  etc.,  evidence  of,  628  n. 
acknowledgment  when  necessary,  628. 
proprietor  may  make  limited  dedication,  629. 
dedication  of  easement,  629. 

reservation  of  mines  and  coal  deposits,  629  n.,  664  n. 
dedications  vesting  the  fee  in  public,  628,  629. 
common-law  dedication  —  rationale  and  requisites,  630-632. 
leading  case  of  Cincinnati  v.  White,  stated,  630,  631,  632,  723  n. 
who  entitled,  control,  estoppel,  etc.,  631  n.,  632  n.,  687  n. 
when  dedication  not  revocable,  631,  632. 
extent  of  dedication  as  respects  donor,  633,  687,  690. 
where  proprietor  retains  fee  and  effect  thereof,  633. 
when  abutter  owns  to  centre  of  street,  633  n.,  663  n. 
dedications  bordering  on  navigable  waters,  634. 
who  may  dedicate  —  intent,  how  established,  635,  636  and  notes, 
equitable  owner  may  dedicate,  628  n. 
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DEDICATION,  —co«//««^^. 

reniaiiidcr-niaii  —  agout  —  married  woman,  G35  n. 

widow  uot  dowable,  5'J4,  035. 

estoppel,  doctrine  of,  applicable  to,  032  aud  notes. 

extent  of  as  respects  donor,  633. 

municipal  corporations  may  dedicate,  035. 

dedication  for  market,  035. 

higliways,  etc.,  705  n. 
public  squares,  041-644. 

for  widening  streets,  639. 

intent  to  dedicate,  essential  proof  of,  030-639. 

effect  of  user,  and  acquiescence,  637-039. 
on  width  of  street,  039. 
incomplete  dedication,  028. 

dedication  by  platting  and  sale  of  lots,  0-40,  641. 

mode  of  platting  as  showing  dedication,  041. 

acceptance  by  public,  when  necessary,  642. 

how  established,  042. 

effect  of,  028. 

platting  and  sale  of  lots,  640  and  n. 

dedication  for  charitable  and  public  uses,  648. 

not  revocable,  632. 

alienation  aud  use  of  public  property,  650,  660  n. 

power  of  legislature  over,  651. 

reverter  —  misuser  —  remedy,  653. 
DEED,     (See  Conveyance  ;  Propekty.) 

defective  execution  of  powers  may  be  aided,  105,  n.  1. 

defects  and  omissions  that  may  be  cured  by  legislation,  79,  n,  3. 
DEFENCES 

to  actions  to  enforce  ordinances,  417-422. 

inequitable,  may  be  taken  away,  75. 

against  unauthorized  contracts,  457,  458. 
DEFINITE  AND  INDEFINITE  BODIES,  238-261. 

mode  of  action,  277,  278. 
DELAY,     (See  Injunction.) 

effect  on  right  to  mandamus,  864  n.,  866. 

injunction  and  relief,  924-  n. 
DELEGATION  OF  POWER,  96. 

to  municipal  authorities  valid,  308. 

of  taxation,  741. 

by  municipal  authorities  invalid,  96,  357,  716,  779. 
DEMAND, 

when  necessary,  in  mandamus  proceedings,  866. 
DETINUE 

by  corporation  for  its  records,  302  n. 
DEVISE, 

power  of  corporation  to  take  by,  566  n. 

devises  and  gifts  for  charitable  uses,  506-573. 
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DIRECTION  OF  TTRIT.     (See  Mandamus.) 
DISCRETION,   OFFICIAL, 

cauuot  be  iuterfered  with  by  mandamus,  835. 
DISCRETIONARY    POWERS.      (See  Actions;    Mandamus;    Mandatoby 
Powers.) 

discretionary  and  mandatory ;  difference,  98,  237  n.,  710,  779,  832,  857,  949. 
not  subject  to  judicial  control,  832  et  seq. 
DISFRANCHISEMENT  AND   AMOTION, 

subject  treated,  238.  (See  Office.) 
DISORDERLY  CONDUCT, 

removal  for,  270. 
DISQUALIFICATION.     (See  Election  ;    Office  ;    Quo  Wareanto.) 
DISQUALIFIED  PERSON, 

election  of,  196. 
DISSOLUTION  OF  CORPORATION, 

how  municipal  corporation  dissolved  in  England,  165. 

in  the  United  States,  16G,  896. 

effect  of  dissolution,  169. 

rights  of  creditors  on  dissolution,  170. 

change  of  powers,  name,  etc.,  without  change  of  identity,  171. 

corporate  boundaries,  185.     (See  Division  of  Towns.) 
Boston  from  town  to  city  organization  did  not  dissolve  the  corpo- 
ration, 28,  560  n. 

quo  warranto,  where  corporation  is  dissolved,  891,  896. 
DISTRESS, 

enforcement  of  by-laws  and  taxes  by,  336,  818, 
DIVISION   OF  TOWNS.     (See  Boundaries  ;    Dissolution.) 

extent  of  legislative  power  over,  64,  187. 

legislature  may  dispose  of  property,  188. 

ownership  of  property  where  no  legislative  disposition  is  made,  188,  189. 

when  division  of  property  must  be  made  by  the  legislature,  189. 

apportionment  of  debts  on  division  of  municipalities  or  change  of  boundaries, 
63,  75  n.,  189.     (See  Dissolution  of  Corporation.) 

owncrsliip  of  ferry  on  division  of  town,  116  n. 

change  of  town  into  city,  181  n. 

duties  enforced  by  mandamus,  830  n. 
DOCKS.     (See  Wharves.) 
DOCUMENTS.    (See  Records  and  Documents.) 
DOGS,     (See  Animals;    Fines.) 

power  to  impound,  etc.,  150,  345. 

regulate  and  license,  358  n. 
DOUBLE  OFFENCES,     (See  Criminal  Offences.) 

single  offence  cannot  be  made  double,  342. 

punishment  by  the  state  and  by  the  municipaUty,  366-368. 
DOWER, 

no  dower  in  lands  taken  or  dedicated  for  public  use,  594,  635. 
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DRAINS  AND  SEWERS,     (See  Taxation"  and  Local  Assessmexts.) 

laud  may  be  condeimied  for,  598. 

power  to  make,  087,  752  n.,  805,  SOG,  807. 

cisterns  and  sewers  in  streets,  G'JO,  807. 

power  to  regulate,  use,  and  to  protect,  805. 

how  to  be  paid  for,  80G-80S. 

nature  of  power  to  construct,  58,  807. 

liability  in  respect  to,  lOl-C-1052. 

draining  lots  by  owner,  752  n. 
DRAYS,     (See  Vehicles.) 

power  to  regulate,  license,  etc.,  359. 

use  of  streets  by,  682. 
DURATION 

of  official  term,  217-221. 
DUTIES,     (See  Actiox.) 

public  and  private,  distinguished,  58,  G6,  9G1-9G7. 

neglect  of  corporate  duty,  when  actionable,  9G1-1052. 

performance  of,  may  be  compelled,  837. 
EASEMENTS,     (See  Eminent  Domain;    Dedication;    Fee;    Streets.) 

by  dedication,  629. 
EGYPTIAN   CITIES, 

historical  allusion  to,  1. 

EJECTMENT 

by  corporation,  to  recover  streets,  etc.,  662,  665. 

by  abutter,  to  recover  public  places,  6G3.     (See  Abutter.) 

ELECTIONS,     (See   Chaps.  IX.,  XX.,  XXL;    Ofpice  and  Officer;    Man- 
DAMUs ;    Quo  Warranto  ;    Vacancy.) 

subject  of  municipal  elections  treated,  chap.  ix.  133  et  seq. 

when  they  must  be  held,  194. 
void,  194,  n.  1. 

mandamus  as  respects  municipal  elections,  202,  838,  847,  892. 

to  compel  delivery  of  officer's  commission,  834  n. 

election  after  the  charter  day,  838,  839. 

mandamus  to  compel  holding,  838,  839,  865. 

of  joint  meeting,  839. 
election  canvassers,  840. 

remedy  by  qito  tcarranto,  842-846,  892. 

election  of  disqualified  person,  196,  892  n. 

decision  of  local  questions  by  vote  of  people,  44. 

tribunal  to  decide  contested  elections,  195-205,  892. 

canvasser's  powers.     (See  Chaps.  IX.,  XX.) 

election  certificate,  effect  of,  892. 

equity  jurisdiction  over  elections,  272,  890. 

certiorari  in  contested  election  cases,  926,  892. 
EMINENT  DOMAIN, 

subject  treated  in  chap.  xvi.  583. 
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EMINENT  DOMAIN,  —  eontimied. 

dcliuitiou  and  general  principles,  583,  584,  988,  991. 

lifth  amendment  of  federal  constitution  does  not  restrain  the  states  (see  foor- 

teentli  amendment),  5S5. 
summary  of  usual  constitutional  limitations,  by  Mr.  Sedgwick,  587. 
right  of,  inherent  in  government,  590. 
amouut,  and  estate  in  lands,  which  may  be  taken,  456-592. 
distinguished  from  taxation,  738. 
assessment  against  abutters  for  damages,  617. 
the  legislature  may  authorize  fee  to  be  taken,  589. 
amount  of  land  which  may  be  takeu,  591,  592. 
effect  of  owner's  consent  aud  acceptance  of  money,  592  n. 
no  dower  in  dedicated  lands  and  streets,  594. 
land  can  be  taken  only  for  public  use,  595. 
indi^-iduals  may  contribute  towards  expense,  596. 
eminent  domain  to  procure  water,  596. 
power  of  state  for  use  of  United  States,  596  n. 
for  parks,  squares,  sewers,  etc.,  597. 
whether  for  ornamental  purposes,  599, 

cemetery  purposes,  373. 
who  decides  whether  the  specified  use  is  public,  600. 
mode  of  exercising  power;  necessity,  601. 

power  delegated  to  municipal  corporations,  602. 

should  be  strictly  construed  and  use  specified,  603,  604. 

costs  and  expenses,  by  whom  paid,  603  n. 

conditions  precedent  must  be  complied  with,  605. 

defective  proceedings  and  effect,  605. 

disagreement  with  owner,  605. 

notice  of  proceedings  and  how  given,  606. 

quaUfications  of  assessment  commissioners,  607. 

of  the  right  to  discontinue  or  abandon  proceedings,  608-610. 

liability  for  unreasonable  delay,  etc.,  609,  610. 

appeal  —  certiorari  —  equity  jurisdiction,  611. 

compensation  and  remedy  for,  612-618. 

assessment  of  benefits  against  abutters,  616,  739. 

tribunal  to  determine  compensation  —  jury,  618. 

amount  of  damages,  how  and  by  whom  estimated,  619-625. 

effect  of  receiving  the  damages,  593. 

public  use  by  "State"  and  "United  States,"  596. 

power  to  set  aside  report  of  commissioners,  608  n. 

compensation  to  abutter  on  streets  for  use  by  railroads,  722. 

what  is  a  "taking  "  of  property,  614,  991-996. 
EMPLOYMENTS, 

power  to  license,  regulate,  and  tax,  357-362,  785,  791-793. 
ENCROACHMENTS 

on  streets,  act  legalizing  may  be  repealed,  658.  « 

ENGINEER,  CITY, 

when  acts  of,  are  binding  on  corporation,  978,  979. 
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ENGLISH  MUNICIPAL  CORPORATIONS,  8  and  notes. 

how  created,  32-liG  and  notes. 
ENTERTAINMENTS, 

no  implied  power  to  furnish,  149. 
ENTRIES   ON   RECORDS,  nunc  pro  (unc,  201. 

EQUITY,  (See  Delay  ;  Injunction  ;  Tuustees.) 

powers  in  respect  to  charitable  trusts,  G  t,  5G7,  441. 

cannot  relieve  against  valid  penalties  and  forfeitures,  352,  580. 

discretionary  powers  not  controllable  by,  94,  475,  900-924. 

jurisdiction  in  case  of  coutlicting  councils,  275. 

over  public  nuisances,  375  n.,  378  u. 

over  municipal  proceedings  to  open,  etc.,  streets,  Gil,  613,  906  et  aeq. 

power  as  respects  public  squares,  etc.,  653. 

obstructions  in  public  streets,  G59,  6G1,  707,  708. 

enforcement  of  liens  for  taxes,  822. 

■when  mandamus,  and  not  bill  in  equity,  is  the  proper  remedy,  826,  861  n. 

jurisdiction  to  enforce  judgments  against  corporation,  SGI  a. 

jurisdiction  of,  906-908. 

remedy  in,  to  restrain  illegal  corporate  acts,  906-924. 

prevent  abuse  of  corporate  powers,  Gil  n.,  910  et  aeq. 
cloud  on  title,  611,  924. 
when  equity  will  not  interfere  in  election  cases,  202,  n.  1. 
remedy  for  obstructing  streets,  GGl. 
relief  in,  citizen  or  tax-payer  when  entitled  to,  921. 
doctrine  in  Tweed's  case,  913. 

as  to  restraining  collection  of  taxes,  915. 
general  doctrine  as  to  relief  in,  921,  922. 
power  to  restrain  collection  of  illegal  taxes,  914  and  notes. 
right  of  tax-payers  to  relief  in,  916,  921. 

ERROR.    (See  Writ  of  Erkor.) 

ESTOPPEL, 

conveyance  may  operate  by  way  of,  560  n.,  628. 
as  respects  ownership  of  property,  562  n. 

property  dedicated  to  public  use,  628,  632,  635. 
equitable,  illustrations  of,  522  n.,  537,  908  n. 

no  estoppel  to  make  defence  of  ultra  vires,  268,  457,  458,  537,  968. 
estoppel  by  acceptance  of  damages,  593. 

EVIDENCE  (See  Records  anb  Documents.) 

of  corporate  existence,  84. 

in  actions  against  public  ofiBcers,  237. 

acts  and  declarations  of  ofiiccrs,  when  evidence ;  res  gest't,  237  n. 

proof  of  notice  to  corporation,  237. 

corporate  records  and  documents  as  evidence,  293. 

admission  of  corporation  binding,  305. 

but  corporator's  admission  not,  305  n. 

admission  of  officer,  wlicn  binding,  305  u. 
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EM:DENCE,  —  continued. 

proof  of  passage  of  ordinance,  310,  422. 

publication  and  recording  of  ordinances,  332-335. 

resolutions,  335  n. 

acts  of  board  of  health,  371. 
judicial  notice  not  taken  of  ordinances,  413.     (See  Chaetees.) 
municipal  corporation  cannot  alter  rules  of,  417. 
proof  of  ordinances,  310,  422. 

conveyances,  581  n. 
burden  of  proof  in  condemnation  proceedings,  605. 
authentication  of  towTi  plats,  627  n. 
proof  of  dedication  of  property  to  public  use,  636. 
declarations  of  owner  and  of  deceased  surveyor,  436  n. 
intent  to  dedicate,  how  established,  436. 
parol  evidence  cannot  vary  effect  of  recorded  plat,  436  n. 
effect  of  user  and  acquiescence,  637-639. 
mode  of  platting  as  evidence  of  dedication,  641. 
municipal  tax-deeds  as  evidence,  820  n. 
election  certiGcate,  effect  of  as  evidence,  892. 
EVIDENCES  OF  INDEBTEDNESS,  485. 
EXCLUSRT:  PRIVILEGES.     (See  Monopolies.) 
EXECUTION.     (See  Judgment  ;  ]VIandamus;  Peofeett.) 

EXEMPTION, 

of  municipal  revenues  from  judicial  seizure,  100. 

of  water  company  from  taxation,  789,  n.  3. 

of  municipal  corporations  from  garnishment,  101. 

of  property  from  taxation,  748,  755,  773,  776,  781,  789  n. 

EXHIBITIONS, 

power  to  license,  tax,  and  regulate,  360,  793. 
of  wild  beasts  on  street  a  nuisance,  730,  n.  1. 

EXPULSION,     (See  Amotion  ;  Officee.) 
power  must  be  strictly  pursued,  245,  247. 

EXTRA  PAY,     (See  Conteacts  ;  Officee.) 
power  to  award,  233,  466  n.,  477. 

EXTRA  SALARY, 

officer  no  claim  for,  233  and  note. 

FARMING  LANDS, 

taxation  of,  for  municipal  purposes,  794,  795. 

FEDERAL  COURTS, 

power  to  enforce  judgments  against  municipalities,  515,  861. 

issue  wandanms  to  state  officers,  860,  861. 

appoint  special  commissioner  to  collect  taxes,  861. 
state  court  cannot  interfere  with,  861,  883. 
decisions  in  railway  bond  cases,  511-553. 
remedies  of  bondholders  in,  856. 
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FEE,     (See  Dedication ;  Eminent  Domain;  Streets.) 
legislature  may  authorize  its  appropriation,  589. 
dedication  of  fee  in  trust,  028,  033,  7U2.     (See  Dedication.) 

easement,  (520,  705. 
no  reverter  wiiere  land  is  held  in  fee,  5S9. 

FERRY  FRANCHISE, 

legislature  may  repeal  the  grant  of  a  ferry  to  a  municipal  corporatioa,  5G. 

such  grants  not  ordinarily  contracts,  113,  Hi. 

extent  and  construction  of  sucii  grants,  111,  35S  n. 

power  to  license  ferries  construed,  115. 

taxation  of  ferry-boats,  7S8. 

mandamus  to  compel  city  to  run  ferry,  113,  836,  837. 

FEUDAL  SYSTEM, 
effect  on  towns,  4. 

FINES,  PENALTIES,  AND  FORFEITURES.    (See  Penalties.) 
implied  power  to  annex  Qne  or  pecuniary  penalty,  336-338. 
no  implied  power  to  impose  forfeiture,  336-338. 
fines  not  the  remedy  to  enforce  local  assessments,  705,  n.  4. 
charter  penalties  govern,  339,  340. 
penalty  for  l)reach  of  by-laws  within  fixed  limits,  341. 
single  offence  cannot  be  made  double,  242,  243. 
power  of  forfeiture  must  be  express,  345. 
not  included  in  the  power  to  fine,  346. 
forfeiture  of  animals  at  large,  348-351. 
equity  will  not  relieve  against,  352,  906. 
power  to  imprison  must  be  express,  353. 
amount  of  line,  337,  341,  438. 
mode  of  collecting  tines,  353. 
actions  to  recover  fines  and  penalties,  408-410. 
nature  of  proceeding,  civil  or  criminal,  308,  411. 
requisites  of  comjjlaints  to  enforce  by-laws,  414-416. 
mode  of  procedure,  defences,  etc.,  417. 
in  what  name  enforced,  428. 
illegal  fines,  when  recoverable  back,  939-948. 

FIRE, 

power  of  municipal  corporation  to  prevent,  143. 

establish  fire  limits,  405. 

prevent  erection  of  wooden  buildings,  405. 
bequest  to  purchase  engine  valid,  572  n. 
cisterns  in  public  streets,  090. 
demolition  of  buildings  to  prevent,  955-958. 
liability  for  ncgUgcnce  of  firemen,  976. 

FOOTMEN, 

rights  in  streets  as  respects  vcliicles,  677  u.,  1003-1017. 

FOREIGN  CORPORATIONS, 
taxation  of,  745. 
VOL.  Ill  36 
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FORFEITURE,     (See  Fixes.) 

power  to  impose  must  be  express,  336-352. 

of  animals  at  large,  348. 

of  charter,  165, 168,  909. 

of  offices,  897.     (See  Offices.) 

FOURTH  OF  JULY, 

corporation  cannot  appropriate  money  to  celebrate,  149. 

FRANCHISES, 

remedy  for  usurpation  of,  888  et  seq. 

FRAUD,     (See  Equity.) 

defence  of,  to  bonds,  onus  of  proof,  553  n. 

FRONTAGE, 

assessments  on  basis  of,  valid,  752  n. 
word  construed,  752  n. 

FUNDED  DEBT,     (See  Sinking  Fund.) 
what  is  a  funded  debt,  131  n.,  477  n. 
mode  of  payment,  857. 

FUNDS,  CORPORATE, 

legislative  control  over,  62  n. 
misappropriation  of,  restrained,  914,  916. 

GAMING  HOUSES, 

poUce  power  over,  368  n.,  375. 

GARNISmiENT, 

whether  municipal  corporations  liable  to,  101. 

GAS  COMPANIES, 

legislative  control  over,  and  right  to  regulate  price  of  gas,  54,  694!. 

have  no  monopoly,  696. 

when  power  to  regulate  may  be  given  to  municipal  corporations,  54,  474. 

charter  may  confer  authority  to  supply,  27. 

how  the  power  must  be  exercised,  312,  474. 

gas  pipes  in  public  streets,  691. 

how  taxable,  789,  n.  3. 
what  powers  may  be  granted  to,  474,  692-695. 
taxation  of,  628. 
nature  of  power  to  light  city,  58,  691  n. 

GENERAL  GOVERNMENT, 

power  to  tax  income  or  property  of  municipal  corporations,  54,  n.  3. 

GENERAL  INCORPORATION  ACTS, 
English  reform  act  of  1835,  35. 
in  the  United  States,  41. 
advantages  over  special  charters,  12,  16,  41. 
constitutional  provisions  respecting,  45,  48. 

GENERAL  LAWS, 

when  controlled  by  special  legislation,  87,  773. 
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GENERAL  TVTILEAKE  CLAUSE 

ia  charters,  what  may  be  done  under,  394—407. 

power  to  order  destruction  of  liquor,  408  n. 
GEORGIA, 

rule  in,  as  to  assessment  of  benefits,  624,  n.  1. 

statute  of  limitations  in,  672. 

GIFTS 

to  corporations  upon  charitable  trusts  valid,  56G-573. 

GIRARD'S  WILL,     (Sec  Trustees  and  Trust  PRopERTy.) 

devise  to  city  of  PhUadelpbia,  in  trust,  to  establish  college  for  indigent  boys, 
sustained,  508. 

legislative  power  over,  507. 
GOOD   ORDER, 

power  of  municipality  to  maintain,  390-399. 
destroy  into.xicating  liquor,  443  n. 
GOVERNOR 

of  a  state,  mandamus  to,  834. 
GRADE  —  GRADING,     (See  Streets.) 

power  to  graduate  streets,  685. 

is  a  continuing  power,  686,  989. 

grade  may  be  changed,  085,  080,  989. 

right  to  dirt  and  materials,  087. 

when  grade  fixed,  780  n. 

power  to  pave  includes  grading,  797. 

no  liability  for  change  of  grade,  989,  990. 
GRANTS    (See  Charter  ;  Constittttioxal  Provisions.) 

of  powers  to  municipalities,  under  legislative  control,  52  et  seg, 
GRAVEYARD.     (See  Cemetery.) 
GRECIAN  CITIES, 

historical  view,  2. 
GUNPOWDER, 

power  to  regulate  keeping  and  sale,  404. 
GUTTERS,    (See  Streets  ;  Taxation  ;  Torts.) 

object,  to  carry  surface  water,  081. 

municipal  control  over  use  of,  081. 
HARBOR,     (See  Wharf.) 

harbor  regulations,  when  valid,  103  n. 
HEALTH, 

power  to  preserve,  141,  143. 

ordinances  respecting,  309. 

power  of  municipality  with  respect  to  hospitals,  371,  977. 

boards  of  healtli,  powers  of,  371  n. 

cemeteries  and  burials,  372,  373. 

nuisances,  power  of  municipality  over,  374-378. 
HIGHWAYS,     (Sec  Eminent  Domain  ;  Roads  ;  Streets.) 

defective  highways,  Hability  for,  990-1000. 
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IIISTOKICAL  VIEW 

of  towns  and  cities,  In'TRODTTCTION. 

of  capacity  of  corporation  in  respect  to  property,  556. 
HOISTWAYS 

in  stores,  power  to  require  to  be  enclosed,  406. 
HOLDING  OVER,     (See  Election;  Office;  Mandamus.) 

right  of  officers  to  liold  over,  217,  83S,  839,  874  n. 
HOMESTEAD  EXEMPTION  RIGHT. 

effect  of  extension  of  corporate  limits,  185  n. 
HORSE  RAILWAYS,     (See  Chap.  XVIII.  on  Streets,  715  et  seq:) 

taxation  of,  359,  739  n.,  755  n.,  789. 

municipal  control  and  legislative  power  over,  715,  727. 

rights  and  liabilities  of  company,  721. 

right  to  occupy  public  streets,  715,  727. 
HOSPITAL,     (See  Health  ;  Ordinances.) 

ordinances  relating  to,  369,  371. 

liability  for  negligence  of  officers  of,  977. 
HOUSE  OF  ILL-FAME.    (See  Bawdy  Houses  ;  Ordinances.) 
HUCKSTER 

defined,  317  n. 
ICE.     (See  Snow  and  Ice.) 
ILLEGAL   CONTRACTS 

not  binding,  447. 
ILLEGAL  CORPORATE  ACTS 

remedy  against,  chap,  xxiii.  906. 

ILLEGAL   DISPOSITION 

of  moneys,  may  be  restrained,  916. 
ILLEGAL  TAXES,    (See  Injunction  ;  Tax.\tion.) 

action  to  recover  back,  936-948. 

lies  to  recover  money  illegally  collected  by  compulsion,  941. 

tax  must  be  illegal  and  void,  941. 

irregularities  no  ground  for  recovery,  939. 

burden  of  proof  on  plaintiff,  941,  n.  2. 

grounds  upon  which  such  actions  are  sustained,  940. 

payment  must  not  have  been  voluntary,  942. 

what  is  a  compulsory  payment,  912,  n.  5. 

coercion,  or  duress,  what  is,  943  and  n. 

general  principles  relating  to  such  actions,  945. 

money  voluntarily  paid,  what  is,  944,  notes. 

paying  under  protest,  effect  of,  942,  n.  5. 

mistake  or  fraud  necessary,  effect  of,  946  n. 

doctrine  of  United  States  Supreme  Court,  947  and  notea. 

mistake  must  be  mistake  of  fact,  9i6  and  n. 

doctrine  applies  to  licenses,  etc.,  946. 
ILL-FAME 

houses  of,  power  over,  376,  436. 
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ILLINOIS 

constitutional  provisions  construed,  45  n.,  746. 
provision  as  to  taxation,  746  n. 
limit  as  to  indebtedness,  136. 
doctrine  as  to  liability  for  delcctive  streets,  1U22. 

municipal  courts  in,  4:20  n. 
power  to  borrow  money,  119. 
damages  under  riglit  of  eminent  domain,  624,  n.  1. 
general  laws  of,  41  n. 
taxation  of  vessels  in,  787. 
liability  in,  for  changing  grade  uf  streets,  9ij0,  u.  4. 
IMPLICATION, 

repeals  by,  not  favored,  87  n. 

corporations  may  be  created  by,  42. 

what  words  sufficient  to  create  corporation,  42. 

no  particular  form  of  words  necessary,  43. 

legislative  grant  gives  capacity  to  hold  the  thing  granted,  43,  560. 

imperative  and  directory  words,  98,  n.  1. 

IMPLIED   CONTRACTS,    (See  Action;  Contracts.) 

when  and  how  deducible,  192,  459,  938,  939,  948. 
IMPOUNDING  ANIMALS. 

power  must  be  strictly  pursued,  150,  348. 

IMPRISONMENT, 

power  to  enforce  ordinances  by,  353. 
IMPROVEMENTS.     (See  Local  Ijipkovements ;  Streets;  Taxation.) 

INCIDENT.VL  POWER 

to  borrow  money,  117-131. 
INCOME 

of  municipal  corporations  not  taxable,  54,  n.  2.     (See  Garnishment.) 

INCOMPATIBLE  OFFICE, 

what  is,  and  effect  of  taking,  225-227. 
INCORPORATIONS.    (See  Cuarter;  Corporations;   Mcnicipal  Corpora- 
tions.) 

INDEMNIFICATION  OF  OFFICERS, 

when  municipal  corporation  may  indemnify  its  officers,  147,  447  n.,  479  tx. 
INDIANA, 

general  cities  act  valid,  41  n. 

doctrine  in,  as  to  power  of  municipality  to  borrow  money,  119. 

taxation  of  vessels  in,  787. 

liability  for  change  of  grade,  940,  n.  4. 

INDICTMENT 

of  public  corporate  officers,  237  n.,  931. 

for  obstruction  to  street,  639  u.,  660  n.,  865  n.,  931  n. 

of  municipal  corporations,  931,  933,  728  n. 
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INDICTABLE  OFFENCES, 

ordinauccs  relating  to,  366,  432,  933  n. 

INDIVIDUAL  LIABILITY 

for  corporate  debts,  850  n. 
INDORSER 

of  corporation  orders,  liability  of,  4S9. 
INFERIOR  COURTS.     (See  Municipal  Courts.) 
INFORMATION.     (See  Mandamus;  Quo  Warranto.) 
INJUNCTION     (See  Delay  ;  Equity.) 

and  mandamus  distinguished,  826,  829  u. 

discretionary  powers  not  ordinarily  controlled  by,  94,  475,  857,  906-924. 

in  case  of  conflicting  councils  and  election  contests,  272,  275,  843  n. 

courts  will  not  enjoin  tbe  passing  of  ordinances,  308  n. 

in  cases  of  nuisances,  375,  661,  921. 

unauthorized  acts,  611,  906-924. 

unauthorized  use  of  streets  and  public  places,  659,  660  n.,  662  n.,  707,  708,  711  n. 

effect  of  acquiescence  and  delay,  924  n. 

how  it  diifers  from  mandamus,  826,  829  n. 

right  of  attorney-general  to,  909,  911. 

tax-payers  to  apply  for,  914-921. 
to  restrain  illegal  taxes  and  assessments,  776,  912  n.,  921  n.,  923,  924. 

election  not  enjoined,  197  n.,  255  n.,  275,  890,  906  n. 

when  proceedings  under  the  right  of  enuneut  domain  will  be  restrained,  611. 
INSPECTION 

of  corporate  documents  and  papers,  303. 

who  entitled  to,  and  proceedings,  303. 

inspection  ordinances,  330. 

mandamus  to  compel,  848, 
INTEGRAL  PARTS 

in  English  municipal  corporations,  how  constituted,  35,  871. 

mayor  an  integral  part,  260. 

mayor's  presence  necessary  to  valid  corporate  action,  260. 

dissolution  by  loss  of  integral  part,  165. 
INTENT.     (See  Dedication.) 

INTEREST     (See  Usury.) 

on  corporate  indebtedness,  506. 

effect  of  payment  of,  522. 

does  not  cease  by  notification,  507,  n.  2. 

INTERNAL   IMPROVEMENTS.     (See  Charter;   Constitutional   Provi- 
sioNs;  Contracts;  Railroads.) 

INTOXICATING  LIQUORS, 

power  to  Lcense,  regulate,  and  tax,  363-365,  768  n. 
power  to  destroy,  443  n. 

INTRODUCTORY  HISTORICAL  VIEW,  1  et  seq. 

INTRUDER,     (See  Chap.  XXI.  on  Quo  Warranto.) 
liability  of,  lo  officer  de  jure,  235  n. 


I 


INDEX.  ma 

IOWA, 

general  municipal  corporation  act  of,  41  n.,  52  n.,  45  n. 

railway  and  inimicipal  Ixjud  cases,  517. 

corporate  power  to  borrow  money,  119. 

practice  in  municipal  courts,  421),  n.  1. 

damages  under  right  of  eminent  domain,  024. 

rule  as  to  mandamus,  849  n. 

liability  in  for  changing  grade,  990  n. 

IIUIEPEALABLE  ORDINANCES, 

surrendering  public  powers,  void,  97,  715,  716. 

irregularities,  when  no  ground  for  setting  aside  election,  197  n. 
ITALIAN  CITIES 

in  the  Middle  Ages,  5. 
JAIL,     (See  County;  Public  Buildings.) 

county  authorities  may  be  compelled  to  build,  837. 
JEOFAIL.     (See  Amendment.) 
JOURNAL.     (See  Records  and  Documents.) 
JUDGE, 

in  corporation  court,  431, 
JUDGMENTS,     (See  Federal  Court  ;  Mandamus.) 

mode  of  enforcement  against  municipal  corporations,  100,  570,  850,  861  n. 

sale  of  property  on  execution,  576,  850  n. 

lien  of,  on  corporate  real  estate,  576. 

enforcement  of,  by  mandamus  and  execution,  850-861. 

in  mandamus,  form  and  effect,  884.     (See  Injunction.) 

in  quo  warranto,  904. 

relief  against  fraudulent  judgment,  919. 
JUDICIAL  ACTS.     (See  Ministerial  Acts.) 
JUDICIAL  NOTICE, 

taken  of  charters,  83. 

not  of  ordinances,  413. 
JUDICIARY  ACT  OF   1789, 

power  to  issue  mandamus  under,  860,  801. 
JURISDICTION,     (See  Municipal  Courts.) 

of  superior  courts  over  elections,  202,  838,  891. 

of  local  tribunals,  435. 
JURY,     (See  Municipal  Courts.) 

whether  municipal  corporations  are  within  constitutional  guaranty  of  right  to 
jury  trial,  06  n.,  75  n.,  432  n. 

summary  convictions  without,  when  valid,  412,  432  n. 

right  of  trial  by,  in  municipal  or  police  courts  432—438. 

trial  by,  if  given  on  appeal,  439. 

assessment  of  damages  by,  in  proceedings  under  power  of  eminent  domain, 
618-621. 

JUST  COMPENSATION.     (See  Eminent  Domain.) 
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KANSAS, 

rule  in,  as  to  assessments  of  benefits,  624  n. 

doctrine  as  to  right  of  tax-payer  to  equitable  relief,  920  n. 
KENTUCKY, 

local  improvements  at  expense  of  abutter,  752  n.,  759. 

process  in,  429,  n.  2. 

remedy  by  indictment  in,  931. 
LACHES.     (See  Delay.) 
LANDING,     (See  Wharf.) 

dedication  of  property  for,  649. 
LANDS.     (See  Property.) 

LEASE, 

power  of  municipality  to  lease  property,  and  mode,  580. 
LEGISLATIVE  AUTHORITY,    (See  Charter  ;  Constitutional  Provisions.) 

its  extent  and  limitations  as  respects  municipal  corporations,  chap.  iv.  sec.  52 
et  seq.     (See  Curative  Act.) 

necessary  to  take  private  property,  590. 

over  funds  and  revenue,  62  n. 

municipal  officers  and  offices,  58. 

grants,  when  they  cannot  be  repealed,  68  n. 

legislation  as  to  assessment  for  sewers,  809  and  note. 

control,  9.     (See  Legislature.) 

legislate;  motives, 

not  iuquirable  into  by  the  courts,  312  n. 

whether  this  doctrine  is  applicable  to  acts  of  municipal  bodies,  312. 

legislative  power 

over  local  assessments,  761. 
incapable  of  surrender,  97  et  seq. 

LEGISLATURE 

cannot  compel  the  creation  of  a  debt,  71-74. 
delegate  law-making  power,  44. 
annul  completed  subscription  to  aid  railways,  539. 
can  compel  buildmg  of  bridge,  74. 

railroad  to  light  road-bed,  714. 
acceptance  of  private  charter,  44  and  note, 
order  a  reassessment,  814. 
repeal  act  legalizing  encroachments,  658. 

LEVEE, 

assessment  or  tax  for,  755  n.,  756. 

LIABILITIES,    (See  Action  ;  Duties  ;  Oiticeks  ;  Torts.) 
liability  upon  contracts,  935,  939-948. 
for  torts,  728  n.,  948-1052. 
of  municipal  corporation  to  officers,  235. 
officers  to  corporation,  23G  and  notes, 
for  omissions  of  officers,  935,  n.  3. 
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LICENSES,     (See  Taxation.) 

legisliitivc  control  over  cliartcr  powers  in  respect  to,  C2,  718. 

power  to  license  ferries  construed,  115. 

ordain  and  revoke  forfeiture  of,  310. 

nature  of  license  power,  357. 

distinction  between  power  to  "license"  and  to  "tax,"  ll.j,  357-3G1,  750  n., 
768. 

suit  to  enforce  penalty,  417. 

state  law  and  charter  jjrovisions  respecting,  86,  748, 

illegal  license  tax,  recovery  back,  939-918. 

licensees  not  corporate  agents,  953. 

license  or  no  license  may  be  submitted  to  vote,  H. 

power  to,  cannot  be  delegated  by  municipality,  96. 
to  obstruct  street,  when  revocable,  G5S. 
action  to  recover  back  moneys  paid  fur,  910. 
LIEN 

of  judgment  on  real  estate  of  municipality,  576. 

of  taxes  and  assessments,  and  how  enforced,  752  n.,  756  a..,  821,  822. 

legislative  power  to  provide  for  assessments,  77  u. 
LIGHT.     (See  Gas  Compaxies.) 
LIMITATION   OF  ACTIONS 

on  coupons  and  bonds,  487  n. 

ordinary  warrants  or  orders,  504  n. 

adverse  possession  against  public  corporations,  562  n.,  637,  667. 

when  municipal  corporations  bound  by  limitation  statutes,  637,  668,  669,  673. 

in  mandamuH  proceedings,  864  n. 

in  quo  warranto,  902  n. 
LIMITATION   ON   INDEBTEDNESS, 

construction  of  special,  constitutional,  and  charter  provisions,  12,  130. 

limitation  on  taxation,  162,  741,  769. 

remedy  to  enforce  limitation,  918. 
LIMITATIONS  ON  LEGISLATIVE  POWER 

over  municipal  cori)oratious,  52  e^  seq. 
LIMITED   rOWEKS 

of  quasi  corporations,  24. 
LIQUORS, 

power  to  regulate,  license,  etc.,  363-365. 
destroy,  443  n. 

LOCAL  ASSESSMENTS,    (See  Streets  ;  Taxation.) 
subject  treated,  chap,  xix.,  735  et  seq. 
in  various  states,  751  e^  seq. 
and  taxation  distinguished,  761  et  seq. 
as  to  sidewalks,  761  et  seq. 
discretion  of  legislature  as  to,  761  et  seq. 
how  made,  761  et  seq. 
upon  property  benefited,  761  et  seq. 
upon  urban  property,  761  et  seq. 
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LOCAL   COrmS.     (See  Municipal  Courts.) 

LOCAL  IMPROVEMENTS,     (See  Local  Assessments  ;  Notice  ;  Taxation.) 

contracts  for,  rights  of  contractor,  480-482. 

liability  of  corporation,  480. 

local  assessments  for,  735  et  seq.,  796  et  seq.     (See  Taxation.) 

mandamus  to  compel  making  oi,  830  n. 

certiorari  to  revise  proceedings  for,  926. 
LOCAL  JUDGES,  JURORS,  ETC.,  431. 
"  LOCAL  OPTION  LAWS,"  44,  308. 
LOCAL  SELF-GOVERNMENT, 

basis  of  municipal  corporations,  11,  12. 
LONDON, 

case  of  the  city  of,  8,  896. 

public  squares  in,  645,  n. 
LOUISIANA, 

constitutional  provision  construed,  750,  756. 
LOWEST  BIDDER,     (See  Contracts.) 

provision  requiring  contracts  to  be  let  to,  466,  468,  910,  1027  n. 

mandamus  in  favor  of,  468,  669  n. 
MAINE, 

towns  in.     (See  Towns  in  New  England.) 

remedy  in,  by  indictment,  931, 

liability  in  for  defective  streets,  1000  n. 
MACADAMIZING,     (See  Paving) 

what  confers  power,  and  what  it  includes,  797. 

MAJORITY    (See  Committee  ;  Meetings  ;  Quorum.) 
of  voters,  44  n. 

MANDAMUS     (See  Chap.  XX.  on  Mandamus?) 
proper  remedy  to  obtain  official  books,  etc.,  302. 
vaUdity  of  ordinances  tested  by,  420. 
to  compel  holding  of  court,  424. 

elections,  838,  839. 
use  of  this  remedy  by  the  federal  courts,  515. 
to  collect  street  assessments,  482,  609,  614,  831  n. 
subject  treated,  779  et  seq. 
distinction  between  bonds  and  warrants  as  to  mode  of  enforcement,  862,  863 

and  notes, 
office  of  the  writ,  827. 

definition,  nature,  and  functions  of  writ,  824-826. 
how  it  differs  from  injunction,  611  n.,  826. 
when  granted  or  refused,  611,  665-831. 
lies  to  give  effect  to  a  clear  legal  right,  830. 
when  it  will  he,  827  c^  seq. 

not  lie,  830,  n.  4. 
mandatory  and  discretionary  powers,  832-836.     (See  Mandatory,  etc.) 
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MANDAMUS,  —  continued. 

writ  as  respects  elections  and  officers,  838-847. 

•when  title  to  office  may  be  settled  iu,  842-847,  892. 

to  compel  officers  to  serve,  841. 

to  admit  to  office,  842-840. 

to  restore  to  office,  248  n.,  235,  847. 

to  compel  delivery  and  inspection  of  books  and  papers,  846,  848,  892. 

to  enforce  duties  towards  creditors,  614,  849-SGl. 

to  compel  building  jail,  837. 

performance  of  ministerial  act,  833. 

by  levy  and  collection  of  taxes,  849  et  seq. 

when  creditor  must  have  judgment,  850,  853,  855. 

judgment  necessary  in  federal  courts,  860,  861. 

to  compel  levy  after  regular  time,  858. 

when  remedy  barred  by  lapse  of  time,  864  n. 

personal  liabihty  of  ministerial  officers,  859. 

application  for  writ,  864. 

when  state  may  apply  for  writ,  865. 

when  individuals  may,  865. 

who  may  be  a  relator,  865  u. 

demand,  and  what  will  excuse,  866. 

nde  nisi,  or  notice,  dispensed  with,  868. 

form,  direction,  and  service  of  writ,  869  et  seq. 

return  and  subsequent  proceedings,  876,  877. 

Boutwell's  ease  as  to  public  officers,  8S3. 

effijct  of  resignations  of  officers,  224,  885,  887. 

remedy  by,  extraordinary,  827. 

runs  against  the  corporation,  886. 

peremptory  writ,  878,  880. 

attachment  to  enforce  obedience,  881-SS3. 

judgment  iu,  884. 

appeal  and  supersedeas,  884  n. 

state  courts  cannot  interfere  with  federal  courts,  861,  SS3. 

right  of  corporation  to  appeal,  SS4  n. 
MANDATORY   AND  DISCRETIONARY  POWERS,  94,  98,  468,  832, 

857,  908,  934,  949. 
MANUFACTURING  COMPANY, 

no  implied  power  in  municipahty  to  aid,  161. 
MARYLAND, 

municipal  courts  in,  419,  note. 

MARKETS.     (See  Ordinances.) 

power  to  build,  establish,  and  regulate,  380-385,  635. 

special  powers  in  relation  to,  construed,  386,  392.     (See  Property.) 

power  to  purchase  land,  and  abandon,  and  change,  382,  384,  635,  648. 

how  far  sales  elsewhere  may  be  prohibited,  386. 

camiot  be  built  in  street,  383,  660  n. 

inspection  ordinances,  ,390. 
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MARKETS,  —  continued. 

power  to  purchase  site  for  market  liouse,  561,  635. 

property  dedicated  for,  618. 
MARSHAL  OF  UNITED   STxVTES, 

collectiou  of  taxes  by,  861. 
MASSACHUSETTS,   (See  Towns  in  New  England.) 

doctrine  iu,  as  to  submission  to  arbitration,  621,  n.  3. 
equitable  relief  in,  920,  u.  9. 

municipal  courts  in,  419  n. 

liability  in  for  defective  streets,  1000  n.,  1022. 
changing  grade,  980,  n.  4. 

statutory  provisions  respecting  towns,  28  n. 

local  assessments  in,  752  n. 

rule  as  to  assessment  of  damages  and  benefits  in,  624,  n.  1. 

MASTER  AND   SERVANT.     (See  Respondeat  Supekioe.) 

MAYOR    (See  Chaps.  IX.,  X.) 

should  have  more  power  and  responsibility,  9,  13. 

an  integral  part  of  an  old  English  corporation,  35,  260,  871. 

nature  and  antiquity  of  ofiice,  208,  209. 

powers  and  duties  of,  208,  974. 

cannot  remove  police  officer  in  Virginia,  210,  n.  3. 

liability  for  acts  and  contracts  of,  974  u. 

when  mayor's  presence  at  corporate  meeting  is  necessary,  260,  271. 

concurrence  in  passage  of  ordinance,  when  necessary,  309. 

his  right  and  duty  to  preside,  272.     (See  Presiding  Officer.) 

approval  by  him  of  proceedings  of  council,  271  n. 

his  presence,  when  an  integral  part  of  special  body,  253  n. 

when  a  member  of  the  council,  272,  273, 

signing  of  ordinances  by,  331. 

judicial  power  of  mayor,  428  n.,  434  n. 

deed  by  mayor  joro  tem.,  581  n. 

notice  to,  when  sufficient,  237  n. 

not  a  state  officer,  59. 

mandamus  to,  831  u. 
McDONOUGirS  WILL,   (See  Trustees.) 

for  education  of  poor  in  New  Orleans  and  Baltimore,  sustained,  569. 

McMICKEN'S  WILL, 

similar  devise  sustained,  570. 

MEETINGS,   CORPORATE, 

majority  of  voters,  44  n. 

requisites  of  valid  corporate  meeting,  258-261. 

notice  of  corporate  meetings,  262. 

to  whom  and  how  given,  203. 

requisites  of  notice,  204,  265. 
New  England  town  meetings,  28,  266. 

requisites  of  notice,  266-269. 
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MEETINGS,  COIirORATE,  —  continued. 
power  to  adjourn,  2G9. 

constitution  and  meetings  of  councils,  270,  872  a. 
mayor,  and  his  right  to  ])residc,  270-272. 
who  compose  the  council,  27li. 
two  conflicting  councils,  remedy,  275. 

acts  of  de facto  officers  valid,  27G.     (See  Acts.) 

majority  where  the  body  is  indefinite,  277. 

majority  and  quorum  of  definite  body,  27S-2S3.     (See  Quorum.) 

concurrence  of  integral  parts,  2SA,  839,  872. 

regular  or  stated  meetings,  285,  858. 

special  meetings,  280. 

adjourned  meetings,  265,  287,  298. 

mode  of  proceeding  when  convened,  288-292. 

concurrence  of  the  two  boards,  288,  839,  872. 

majority  may  repeal  two-thirds  rule,  288. 

power  to  act  through  committee,  2S9.     (See  Committee.) 

power  of  council  to  reconsider  votes,  290. 

ayes  and  nays,  calling  when  requisite,  291,  450. 

quorum  of  definite  body  essential,  292.     (See  Quorum.) 
MICHIGAN, 

constitutional  provision  as  to  municipal  officers,  58. 

general  corporation  laws  of,  41  n. 

municipal  courts  in,  p.  419. 
MINERAL  DEPOSITS 

in  public  streets,  ownership  of,  629,  664  n. 
MINNESOTA, 

damages  in,  under  right  of  eminent  domain,  624,  n.  1. 
MINISTERIAL   DUTIES, 

liability  in  respect  to,  237  n.,  859,  927  n.,  1048-1052. 
MISSISSIPPI, 

assessment  of  benefits  excluded  in,  624  n. 

power  of  municipality  to  borrow  money  in,  124. 

rule  in  regard  to  mandamus,  849. 
MISSOURI, 

general  municipal  incorporation  act,  41  n.,  45  n. 

assessments  for  local  improvements  in,  812. 

damages  in,  under  right  of  eminent  domain,  624,  n.  1. 

taxation  of  vessels  in,  787. 
MOB, 

liability  for  property  destroyed  by,  959-961. 
MONOPOLIES, 

no  implied  power  to  create,  362,  695,  727. 

in  favor  of  gas  company,  693-695. 
MORAL  OBLIGATION, 

power  to  enforce,  75. 
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MORTGAGE, 

power  to  mortgage  and  pledge  property,  579. 
mortgage  to  secure  railway  aid  bonds,  579. 

MORTMAIN, 

statutes  of,  not  generally  in  force  in  this  country,  561. 

MOTIVES.    (See  Legislative  Motives.) 

MULLANPIIY'S  WILL 

establishing  charity  in  St.  Louis  sustained,  571. 

MUNICIPAL  ASSEMBLIES.     (See  Cuap.  X.  Sec.  237.) 

MUNICIPAL  BONDS,   (See  Contracts  ;  Mandamus.) 

■warrants  and  bonds  distinguished  as  to  mode  of  compelling  payment,  540,  862, 

SG3. 
completed  subscription  for,  what  constitutes,  538. 
condition  precedent  to  exercise  power  to  issue,  519,  52G,  545. 
conditions  in,  512. 

construction  of  special  powers  to  issue,  542. 
described,  486. 
different  classes  of,  509. 

doctrine  of  United  States  Supreme  Court  as  to,  511  et  seq, 
duty  of  purchasers  to  examine  law  authorizing,  581,  n.  6. 
effect  of  consolidation  of  railways  on,  541, 

fraudulent  antedating  of,  543. 

failure  to  give  notice  of  an  election,  525. 
estoppel  by  recitals,  520,  525-527. 

of  matters  of  fact,  530. 

to  set  up  defence  of  over-issue,  527. 
for  building  bridges,  510. 
form  of,  512. 

general  summary  of  doctrine  as  to,  549. 
implied  and  express  power  to  issue,  509. 
Knox  Co.  V.  Aspinwall,  leading  case  on,  521. 
laches  or  acquiescence  as  a  ground  of  estoppel,  547. 
law  of,  511-554. 

when  lost  or  stolen,  555. 
legality  of  when  issued  for  toll  bridge,  510. 
legislative  power  to  annul  subscription  for,  539. 
lis  pendpm  not  applicable  to  suits  ui)on,  514. 
mode  of  pleading  in  action  upon,  509, 
negotiable  character  of,  518. 

non-compliance  with  conditions  in  act  authorizing  issue  of,  519. 
power  to  issue  must  be  expressly  conferred,  507. 
recitals  in,  509-553. 
registration  of,  543. 
restraining  issue  of,  519. 
retrospective  statutes  validating,  544. 
subscription,  mode  of,  540. 
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MUNICIPAL   BONDS,  —  continued. 

state  court  decisions  referred  to,  550. 

void  against  bona  fide  holders,  when,  516. 

want  of  power  as  a  defence  to,  51'J,  52fj,  545.     (See  Bonds;   Railkoads.) 
MUNICIPAL  BOUNDARIES.    (See  Chap.  VIII.) 
MUNICIPAL  CHARTERS.     (See  Cuap.  V.  Sec.  81.) 

MUNICIPAL  CORPORATIONS.     (See  Cuahter  ;   Corporatio.ns.) 
defined  and  classified,  9,  18-20. 
how  distinguished  from  private  corporations,  22. 
distinction  between  munici|)al  and  quasi  corporations,  22. 
how  created  in  the  United  States— legislative  sanction  essential,  37. 
may  exist  by  prescription  in  England,  32. 

the  United  States,  37. 
power  of  Congress  to  create  corporations,  38. 

territorial  legislatures  to  create  corporations,  38. 
powers  of.         (See    Charter  ;     Contracts  ;     Ordinances  ;     Pbopeety  ; 

Streets,  etc.) 
evils  attending  municipal  administration,  9. 
remedy  suggested,  9. 
act  in  what  manner,  90. 
are  bodies  politic  and  corporate,  19. 

authority  may  be  delegated  to  legalize  encroachments  on  streets,  458. 
existence  of,  cannot  be  collaterally  questioned,  43. 
complex  character  of,  14. 

powers  of,  analyzed,  17. 
constitutional  provisions  as  to  creation  of,  45-51  and  notes, 
correction  of  abuses  in,  16. 
creation  of  in  England,  32-36  and  notes. 

and  powers  of,  21. 
duty  of  courts  in  regard  to,  16. 

effect  of  provision  that  a  legislative  act  shall  not  contain  more  than  one  sub- 
ject, 51  and  n. 
extent  of  power,  limitation  on,  89  et  seq. 
indebtedness  of,  should  be  limited,  12. 
incidental  powers  of,  91. 
issue  of  scrip  to  circulate  as  money,  448. 
liable  to  contractor,  when,  480  and  notes. 
mandamus  to,  824  et  seq. 
may  be  altered  or  abolished  by  legislature,  64. 

authorized  to  build  wharves  and  collect  toll,  27. 
recover  joint  contribution  from  another  municipal  corporation,  937. 
members,  when  disqualified  to  vote,  292,  n.  4. 
membership  in,  how  constituted,  40. 
mode  of  exercising  power  to  contract,  449. 
need  not  specially  accept  charter,  44. 
no  particular  form  of  words  necessary  to  create,  42. 
not  bound  for  unauthorized  contracts,  132,  935. 
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MUNICIPAL  CORPOHATIONS,  —  continued. 
property  not  subject  to  mechanics'  liens,  577. 
can  maintain  action  for  injury  to  street,  620. 
powers  of,  classilied,  21. 

possess  no  vested  right  to  an  uncollected  tax,  767. 
equitable  relief  by  and  against,  907. 
remedy  of,  for  obstructing  streets,  662. 
incorporated  under  general  laws,  12. 

should  not  refuse  to  exercise  its  delegated  power  over  streets,  658. 
special  charters  creating,  39. 

steam  motors,  no  implied  authority  to  permit  on  street  railways,  722  n. 
results  when  legislated  out  of  existence,  186. 
taxing  power  conferred  on,  by  legislature,  739,  740. 
what  included  in  term,  20. 
when  public  and  when  private,  26. 
power  over  street  railways,  716. 
actions  by  and  against,  935-1052. 
may  have  recourse  to  courts,  935,  n.  1. 
actions  against,  on  contracts,  935-937. 

in  federal  courts,  935,  n.  1. 

for  omissions  of  its  officers,  935,  n.  3. 

to  recover  money  paid  for  void  bonds,  938. 

back  taxes  illegally  exacted,  936-946. 
principles  applicable  to  such  actions,  945. 
for  torts,  919-1052. 
not  insurers  against  accidents  on  streets,  1019. 
not  liable  for  exercise  of  discretionary  powers  in  good  faith,  949  n. 
neglect  of  duty  of  officers,  950. 

failure  to  exercise  charter  power  to  abate  nuisances,  951. 
destruction  of  buildings  in  case  of  fire,  952. 
■  misconstruction  of  its  powers,  953. 
occasioned  by  its  licensees,  953  n. 
damages  occasioned  by  cutting  off  water,  954. 
demolishing  buildings  in  case  of  fire,  956,  957. 
but  may  be  made  liable  by  statute,  956  n. 

statutory  remedy  for  destnietion  of  buildings  must  be  pursued,  958  n. 
not  liable  at  common  law  for  property  destroyed  by  mobs,  959. 
may  be  hable  by  statute,  959. 

under  statute  of  Pennsylvania,  960. 
doctrine  as  to  implied  liability  of,  961  n. 
implied  liability  for  neglect  of  public  duty,  965. 

result  of  English  authorities,  965. 
leading  Massachusetts  case  of  Hill  v.  Boston,  965. 
liability  for  acts  of  misfeasance,  966. 

uniform  doctrine  of  courts  as  to,  966. 
distinction  between  municipal  and  quasi  corporations,  966. 
to  patentee  for  infringement,  966,  n.  5. 

none  where  work  done  by  contractor,  966,  n.  5. 
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for  damages  to  vessel  al  wharf,  DOG,  n.  5. 
for  carelessness  or  want  of  skill  of  ofEccrs,  9G8. 
doctrine  of  respondeat  superior,  when  apijlicublc  to,  9GS. 
wiicn  there  can  be  no  liability,  909  n. 
liable  for  authorized  acts,  972. 

trespass  on  land,  970,  n.  5,  971,  n.  6. 
may  be  liable  for  wrongful  and  void  acts,  973  n. 
when  not  liable  for  acts  of  officers,  974. 

police  officers,  975. 
negligence  of  firemen,  970. 
neglect  to  supply  fire  apparatus,  976. 
for  persons  injured  at  hospitals,  977. 
for  mistake  of  surveyors,  978. 
when  it  is  liable,  9S0,  985,  989. 

not  impliedly  liable  for  changing  grade  of  streets,  989-990. 
rule  as  to  liability  for  changing  grade  of  streets  in  Arkansas,  990  n. 

California,  990  n. 
Connecticut,  990  n. 
Florida,  990  n. 
Georgia,  990  n. 
Illinois,  990  n.,  995  n. 
Indiana,  995  n. 
Iowa,  995  n. 
Kentucky,  995  n. 
Louisiana,  995  n. 
Minnesota,  995  n. 
Mississippi,  995  n. 
Missouri,  995  n. 
Nebraska,  995  n. 
New  Jersey,  995  n. 
New  York,  995  n. 
Ohio,  995  n. 
Pennsylvania,  995  n. 
Rhode  Island,  995  n. 
Tennessee,  995  n. 
in  United  States  Supreme  Court,  995,  n.  2. 
liability  of,  for  defective  streets  and  sidewalks,  990. 
none  at  common  law,  997. 

for  public  duties  not  corporate,  997. 
for  defective  streets,  doctrine  of  English  courts,  1014. 

American  courts,  997. 
Indiana,  999. 

New  England  States,  1000-1004. 
in  Massachusetts,  1000  and  n. 
Rhode  Island,  1000  and  n. 
Vermont,  1000  n. 
New  Hampshire,  1000  n. 
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liability  of,  for  defective  streets,  doctrine  of    Maine,  1000  n. 

Conuecticut,  1000  n. 
for  want  of  railings  or  barriers,  1005  n. 
duty  of,  as  providing  railings,  1005. 
when  want  of  railings  is  negligence,  1005. 
for  injuries  from  snow  and  ice  in  streets,  1006  and  n. 
requisites  to  recover  for  injuries  by  slippery  walks,  1006. 
duty  of,  in  respect  to,  1006. 

travellers  in  streets  of,  1006. 
knowledge  of  the  plamtiff  of  the  defect  as  a  defence  by  city,  1006. 
doctrine  in  UUnois  as  to  power  of  city  over,  1006  n. 
not  bound  to  provide  hitching  posts,  1005  n. 
general  rule  in  regard  to  defects  in  highways,  1007. 
conflicting  views  of  courts  as  to  liability,  1007. 
liability  for  injuries  outside  of  the  highway,  1008  n,  ^ 

when  liable  for  defective  streets  without  a  statute,  1018  n.,  1024. 
do  not  insure  against  accidents,  1019. 
ground  of  action  against,  for  injuries,  1020  n. 

plaintiff  must  not  be  negligent,  1020. 
liable  in  Wisconsin  for  permitting  exhibition  of  wild  animals  on  streets,  1021. 
absence  of  necessary  funds  when  sufficient  excuse  in  New  York,  1018,  n  1. 
as  to  degree  of  care  required  of  plaintiff,  1020  n. 

plaintiff's  knowledge  of  defect,  1020  n.,  1026. 
burden  of  proof  in  cases  for  injuries,  on  whom,  1020  n. 
effect  of  plaintiff's  violation  of  Sunday  laws,  1020  n. 
measure  of  damages,  what  jury  may  consider,  1020  n. 
is  the  prevailing  American  doctrine  as  to  implied  lial)ility  sound?  1022. 
doctrine  in  Massachusetts  as  to  implied  liability,  1022. 
New  York  as  to  liability,  1022. 
Illinois  as  to  liability,  1022. 
of  U.  S.  Supreme  court  as  to  liability  for  defective  streets,  1022. 
author's  comments  on,  as  to  such  liability,  1023. 
liability  where  the  defect  is  occasioned  by  corporate  officers,  1024. 
liable  only  for  reasonable  diligence,  when,  1025. 
liability  of,  when  it  depends  on  notice,  1026. 

depends  on  two  important  elements,  1026  n. 
express  or  implied  notice,  1026. 
whether  plaintiff  was  guilty  of  negligence,  1026. 
contributory  negligence,  when  it  avoids  liability,  1026  n. 
liability  for  dangerous  holes  or  excavations,  1024,  u.  4. 
defective  bridges  and  causeways,  1024,  n.  4. 
as  to  necessity  of  notice  to,  of  defect,  1025  n. 
conflictmg  cases  as  to  what  is  notice  to,  1026,  n.  9. 
notice  to,  must  be  proven,  when,  1026  n. 
questions  relating  to  notice  and  negligence,  1026  n. 
width  of  highway  to  be  kept  in  repair  by,  1008. 
when  pubUc  may  go  outside  of  its  streets,  1008. 
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negligence  of  traveller,  wlicii  it  prevents  recovery,  1008, 
user  as  uirecting  corporate  liability,  1009. 
•when  estopped  to  claim  that  road  is  no  highway,  1009. 
liability  for  injuries  caused  by  failure  to  light  streets,  1010. 
no  obligation  to  light  streets,  1010. 

liability  on  account  of  defects  -which  frighten  animals,  1011. 
dead  animals  in  streets,  1011. 
■what  sufficient  negligence  to  establish  liability,  1011. 

for  defective  sidewalks,  1012. 

as  to  liability  of  lot  owner,  1012. 

for  excavations,  1012. 

of  municipality  for  injuries  caused  by  falling  substances,  1013. 

for  defects  in  streets,  1013. 

for  unsafe  walls,  1013,  n.  8. 

fall  of  liberty  pole,  1013,  n.  8. 
negligence  basis  of,  1015  n. 
not  bound  to  keep  streets  in  condition  for  horse  racing,  1015  n. 
non-repair  an  actionable  defect,  1015  n. 
question  of  condition  of  streets  for  jury,  lOlG. 
result  of  doctrine  as  to  liability  for  defective  streets,  1017. 
duty  to  keep  its  streets  in  repair  must  be  imposed  on  to  render  it  liable,  1017. 
principles  upon  which  the  doctrine  of  liability  is  founded,  1018. 
power  to  levy  tax  for  this  purpose  must  be  conferred,  1017. 
duty  to  keep  its  streets  in  repair  cannot  be  evaded,  1027- 

surrendered,  1027. 
liability  for  dangerous  excavations  in  streets,  1027. 
when  corporation  has  a  remedy  against  author  of  defect,  1027,  1035. 
liability  for  acts  of  contractors,  1028. 
when  it  contracts  for  a  release  from  liability,  1027. 
respondeat  sitperior,  when  not  applicable,  1028. 
liability  of  author  of  wrongful  act,  to  corporation,  1028,  1035. 
doctrine  as  to  liability  as  to  injuries,  1028. 
liability  for  work  intrinsically  dangerous,  1020  n. 
■when  not  liable  for  work  done  by  independent  contractors,  1029. 
contractor  when  also  liable,  1030,  1031. 
when  not  liable,  1030. 

citizens  no  riglit  to  do  hazardous  acts,  1032. 
liabilities  for  injuries  from  holes  and  obstructions,  1032. 
when  corporation  has  a  remedy  over,  1035,  1036. 

may  notify  party  to  defend,  1035. 
liability  as  between  owner  and  tenant,  1034,  n.  1. 

where  street  is  rendered  unsafe  by  act  of  a  railroad  company,  1037. 
measure  of  damages  in  action  against,  1037. 
liability  of  railroad  comi)any  to  the,  1037. 
liability  of,  for  overflow  of  water  on  private  property,  1038. 

distinction  between  natural  streams  and  surface  water,  1038. 
as  to  surface  water,  1039. 
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•wheu  not  liable  for  injuries  by  surface  water,  1040-1042. 

collecting  water  in  pools,  1043. 
not  bound  to  keep  ditch  open  to  prevent  flooding  land,  1044. 
rule  in  ^Michigan  as  to  liability  for  overflow,  1045. 

jNIissouri  as  to  liabflity  for  overflow,  1044  n. 
not  liable  for  insufiBcicnt  drainage,  1046. 
when  liable  for,  1048. 

conflicting  cases  as  to  liability  in  such  cases,  1047- 
duty  of,  as  respects  drains  and  sewers,  1048. 
when  corporation  acts  ministerially  and  when  judicially,  1048. 
negligence  when  it  creates  a  liability  as  to  drains,  1049. 
general  principles  as  to  liability  of,  for  sewers,  etc.,  1050. 
summary  of  doctrine  as  to  liabihty  of,  for  injuries  by  surface  water,  1051. 
ground  of  liability  positive  misfeasance  or  neglect,  1020  n. 
not  liable  if  plaintiff"  contributed  to  the  injury,  1020. 
liability  in  Wisconsin  for  licensing  show  of  wild  animals,  1021. 

MUNICIPAL  CORPORATIONS  REFORM  ACT  IN  ENGLAND,   8. 

the  abuses  and  misrule  which  led  to  its  enactment,  35. 
summary  of  its  leading  provisions,  35. 
MUNICIPAL  COURTS, 

in  England  and  at  common  law,  424. 
limited  nature  of  powers  of,  424. 
treated  as  the  tribunals  of  the  corporation,  424. 
under  English  law,  426. 

Michigan  statute,  427,  n.  2. 
American  corporation  courts,  427. 

constitutional  provisions  touching  the  powers  and  jurisdiction  of,  427,  428 
criminal  jurisdiction  of,  368,  428. 
what  jurisdiction  may  be  conferred  on,  430. 
citizens  competent  judges,  jurors,  and  witnesses,  431. 
summary  proceedings,  when  valid,  432-438. 
review  of  proceedings,  and  mode,  440,  926. 
civil  jurisdiction  of,  441. 

limited  powers  of,  observations  of  Campbell,  J.,  440. 
acts  of  officers  de  facto  valid,  892  n. 
MUNICIPAL  ELECTIONS  AND  OFFICERS, 

subject  treated,  chap.  ix.  sec.  193. 
MUNICIPAL  INSTITUTIONS.    Historical  View,  1. 
in  Greece,  2. 

Rome,  3. 

France,  6. 

Spain,  7. 

England,  8. 

America,  9,  45  n. 
evils  of  municipal  rule,  9. 
suggestions  for  reform,  9. 
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MUNICIPAL  MEETINGS,   (See  Chap.  X.  257.) 

powers,  92,  'J3,  731. 

securities,  classification  of,  etc.,  855. 

taxation  of  railroads,  7S9,  n.  3. 
MUNICIPIA 

ill  ancient  Rome,  3. 
NAME,   (See  Cuap.  VIII.  on  Corporate  Name,  etc.,  175.) 

corporate  name  may  be  ciiaugcd,  171, 170. 
essential,  175. 
how  given  or  acquired,  175. 

under  English  Municipal  Corporations  Act,  176. 

prescribed  by  charter,  177. 

by  reputation,  178,  870. 

effect  of  misnomer  in  grants,  etc.,  179. 

in  what  name  to  sue  and  be  sued,  181,  237  n.,  822  n.,  871  u.,  884  n. 
enforce  ordinances,  414,  428  n. 

grants  to  and  by  corporation  in  the  corporate  name,  500,  581. 

mandamus,  in  what  name  to  be  directed,  870-873,  884  n. 

suits  by  oflScers,  in  wliat  name,  237  n.,  822  n. 

to  prevent  illegal  corporate  acts,  in  whose  name,  909,  910. 
NAVIGATION.    (See  Public  Landing ;  Wuaiues.) 
NEBRASKA, 

process  in,  429,  n.  1. 

NEGLIGENCE,     (See  Torts.) 

when  municipal  corporation  is  liable  for,  480  n.,  728  n.,  901-968.     (See  Ac- 
tions, 950,  983.) 
execution  of  powers,  988. 

NEGOTIABLE    PAPER,     (See  Bonds;    Contracts;    Orders;    Railroads; 

Mandamus.) 
power  of  municipal  corporations  to  issue,  117,  118,  153,  484. 

NEVADA, 

municipal  courts  in,  427  n. 

NEW  ENGLAND  TOWNS, 
their  number  and  freedom,  9. 

peculiar  and  distinctive  character,  28. 
limited  power  to  control  and  raise  money,  29,  30. 
powers  and  duties  of  selectmen,  30. 
town  meetings  in  New  England,  200. 

notice  of,  and  requisites,  207. 
power  to  adjourn,  209. 
■when  liable  for  neglect  of  public  duty,  961  et  seq. 
liabihty  for  defective  highways,  1000-1003.     (See  Streets.) 

NEW  JERSEY, 

power  to  make  local  assessments  in,  752  n. 

rule  in,  as  to  mandamus  in  aid  of  creditors,  949,  n.  2. 
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NEW  YORK, 

orgauizatiou  and  powers  of  to'mis  iu,  41  n. 

doctriue  as  to  equitable  relief  iu,  at  instance  of  taxpayer,  920. 

liability  for  defective  streets,  1022. 
taxation  in,  752  n.,  831  n. 
NICHOLSON  PAVEJiIENT,    (See  Lo^test  Bidder.) 

power  to  contract  for,  4G7,  752  n. 
NON-llESIDENT, 

whether  eligible  to  corporate  office,  195. 
discriminating  taxes  against,  void,  713,  792. 
not  taxable,  786,  n.  1. 
NORTH  CAROLINA, 

organization  of  towns  in,  41  n. 
municipal  courts  in,  419  n. 
NOTICE, 

charters  judicially  noticed,  83. 
notice  to  officer  of  his  amotion,  235. 

corporation  through  its  officers,  237  n. 

officer  of  proceedings  to  amove,  249-254, 
notice  of  corporate  meetings,  262,  269. 

New  England  town  meetings,  2G6. 
under  English  Municipal  Corporations  Act,  2G5. 
notice  to  appear  before  committee,  289. 
council  bound  by  notice  to  previous  council,  288. 
notice  to  corporator  or  member,  effect,  305  n. 

owner  of  offending  animals,  348-350. 
of  ordinances,  356,  416,  606,  803. 
of  proceedings  to  open  streets,  etc.,  606,  931  u. 
of  local  improvements  and  assessments,  266,  803,  804,  927  n. 
in  application  for  mandamm,  868,  884. 
when  notice  binds  official  successor,  884. 
notice  of  defective  streets,  1024-1031, 
to  abutter,  when  required,  803, 
NUISANCES,    (See  Ordinances  ;  Streets.) 
power  to  prevent  and  abate,  95,  374-378. 
construction  of  this  power,  374,  378, 
what  are  nuisances,  374,  660  n, 
extent  of  municipal  power  over,  379, 
mode  of  abatement,  378. 
power  of  legislature  to  authorize  city  to  acquire  lands  to  be  raised  and  drained, 

589. 
in  streets,  and  remedy,  657,  660,  661,  680,  730,  1032-1034, 
in  gutters,  681, 

private  and  public  damage  from,  730,  n.  2. 
liability  of  autlior  of  nuisance,  600,  1032-1034. 
what  are  nuisances  in  streets,  OGO  n.,  730-734  and  notes, 
steam  engine  in  street  not  necessarily  a  nuisance,  684,  730  n. 
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when  it  may  be  made  in  cor|)()ratc  records,  391. 

OATH  AND  BOND  OF  OFFICE, 
power  to  require  oath  and  bond,  214'. 
when  neeessary  for  the  (jlllccr's  protection,  215. 
ofDcial  bonds,  when  valid,  210. 
mandamus  to  compel  councd  to  act,  211  u. 

OBLIGATION   OF   CONTRACT.    (See  Constitutional  Pkovisions;  Con- 

TIIACTS.) 

OBSTRUCTIONS    (See  Nuisances.) 

to  navigation,  377. 

to  streets,  657  et  seq.,  713.    (See  Streets.) 

remedy  of  city  for,  GG2. 
OCCUPATIONS,    (See  Taxation.) 

power  to  license,  regulate,  and  tax,  357-3G2,  71G  et  seq. 

power  to  tax,  746,  748,  785,  791. 

OFFENCES,     (See  Criminal  Ofeexces  ;  Municipal  Courts.) 
power  to  enact  ordinances  relating  to  public  offences,  3GG,  432. 
rescue  of  municipal  offenders,  403. 

OFFER  OF  REWARDS, 

when  valid  and  binding  on  municipalities,  139, 

OFFICE  AND    OFFICER,    (See  Chap.  IX.  on  Municipal  Elections  and 
Officers.) 
as  to  head  executive  officer.     (See  Mayor.) 

extent  of  legislative  autliority  over  munici])al  offices  and  officers,  58,  229. 
distinction  between  state  officers  and  municipal  officers,  5S. 
police  officers  are  state  officers,  and  not  municipal,  53,  60. 
water  and  sewer  commissioners  are  municipal  officers,  58,  104S-1053. 
mode  of  electing  and  appointing  municipal  officers,  58. 
constitution  of  Michigan  construed,  58. 
mode  of  appointing  police  officers,  GO. 
when  city  or  town  may  indemnify  its  officers,  147,  148. 
municipal  popular  elections,  195. 

elections  usually  by  ballot,  195. 

residence  usually  required  ti)  tjivc  right  to  vote,  195. 
choice  of  disqualified  persons,  19G,  S'.)2  n. 
unauthorized  elections,  197. 
courts  anxious  to  sustain  popular  wdl,  197,  198. 
what  will  vitiate  an  election,  199. 

special  tribunals  to  decide  election  contests,  200.     (See  Elections.) 
such  tribunal  constitutional,  200. 
acts  of  de  facto  officers  valid,  892  n.     (See  Acts.) 
effect  on  jurisdiction  of  the  superior  courts,  201-205,  S91. 
power  to  create  and  appoint  officers,  206,  207.     (See  Officers.) 
mayor,  antiquity  and  nature  of  office  of,  208,  209.     (See  Mayor.) 
police  officer  not  known  to  the  common  law,  210.     (Sec  Public  Officer.) 
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nature  of  powers  and  duties  of  police  officer,  210. 

power  to  arrest  ou  view,  211. 

mode  of  electiou  and  appoiutmeut  of  municipal  officers,  212. 

presumption  of  regularity,  213. 

oath  and  official  bond  and  sureties,  214!.         ^^ 

duration  of  official  term,  216. 

right  to  liold  over,  21G-221.    (See  Holding  Over.) 

vacancies  in  offices,  222. 

refusal  to  serve  in  office,  223, 

resignation  of  municipal  offices,  224,  885-887. 

acceptance  of  incompatible  office,  225. 

vacation  by  abandonment,  228. 

compensation  of  municipal  officers,  229. 

power  of  corporation  to  fix  and  change,  229-232. 

additional  or  extra  compensation,  when,  233,  234,  466  n.,  477. 

liability  of  the  corporation  to  the  officer,  235,  831. 

officer,  cases  cited,  236,  237. 
set  off,  235. 

amotion  and  disfranchisement,  238. 
difference  between  the  two,  238. 
when  power  of  disfranchisement  exists,  239. 
power  to  amove  officer,  241,  242. 

mode  of  exercising  power  to  amove,  and  proceedings,  245,  256. 
power  of  pubUc  officers  to  sue,  237. 

cases  relating  to  the  liability  of  public  officers  cited,  237  n.,  691,  859, 
contracts  with,  444. 

resignation  of,  after  issue  of  writ  of  mandamus,  885-887. 
liabihty  for  moneys  received,  237  n. 
on  contracts,  237  n. 
tax  collector's  liability,  859  n.,  237  n. 
for  acts  of  his  subordinates,  237  n. 
for  acts  judicial  in  their  nature,  237  n.,  255  n, 
for  torts,  237  n.     (See  Torts.) 
right  of  clerk  to  amend  record,  294. 
contracts  with  officers,  443  n.     (See  Contracts.) 
iudemnifyuig  officers,  147,  447  n. 

costs  of  collecting  assessments  and  taxes,  765.     (See  Costs.) 
•mandamus  to  municipal  officers,  823.     (See  Mandamus.) 
to  settle  title  to  office,  842,  892. 

mandamus  to  compel  payment  of  salary  to  officers,  831. 
personal  liability  of  public  officers,  237  n.,  858,  910  n.,  974  n. 
indictment  of,  237  n.,  479  n.,  931,  933. 
usurpations  of  municipal  offices,  remedy,  888  et  seq. 
judgment  in  mandamus  against  officer,  884. 
quo  warranto  to  test  title  to  office,  892,  845,  846. 
proof  of  official  character,  237  n. 
acts  and  declarations  of  officers  as  evidence,  237  n. 
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OFFICE  AND  OFFICEH,  —  ro»//«/W. 

personal  liability  of  public  olIicL-rs,  208  n.,  237  n.,  255,  910  n. 

tax  collector's  liability,  237  n.,  850  u. 

torts  of  officers,  when  binding  ou  corj)oration,  971-980.     (Sec  Torts.) 

official  discretion  not  subject  to  control,  832  et  seq. 

OHIO, 

general  municipal  incorporation  act  of,  il  n. 
constitutional  provisions  coustrued,  45  n.,  748  n. 

OMNIBUSES, 

regulation  of,  etc.,  359,  393. 

OPENING  STREETS,     (See    Eminent  Dohaix ;    Streets;    Taxation    and 
Assessments.) 
proceedings  in,  how  revised,  926,  865  n. 

ORDERS  OR  WARRANTS, 

nature  of  ordinary  corporation  warrants,  power  to  issue,  487. 

liability  of  iudurser  of,  489. 

defences  to,  and  cancellation  of,  487,  504. 

payable  out  of  a  particular  fund,  505,  850  n. 

interest  on,  when  recoverable,  506  n. 

cancellation  and  payment  of,  500. 

remedy  of  holder  of,  501,  849. 

mode  of  drawing,  449. 

ORDINANCES  OR  BY-LAWS,     (See  Chap.  XII  ) 

"by-law"  and  "ordinance"  equivalent  words,  307,  366. 

ordinance  defined,  307. 

resolutions  and  ordinances  discriminated,  307,  769  n. 

power  to  adopt  and  mode  of  exercising  it,  308. 

ordinances  have  the  force  of  laws,  308. 

must  be  passed  by  proper  body,  309. 

proof  of  adoption,  or  passage  of,  310. 

inquiry  into  motives  of  council  in  passing,  312. 

repeal  of,  and  effect,  314. 

oppressive,  will  be  declared  void,  321. 

under  special  grant,  316. 

valid  until  repealed,  314. 

no  presumption  of  validity,  423. 

mode  of  conferring  power  to  pass,  315. 

construction  of  grants  of  authority,  315. 

ordinance  cannot  change  charter,  317,  685,  781. 

need  not  recite  authority,  318,  601  n. 

must  be  reasonable  and  lawful,  319. 
not  be  oppressive,  320. 
be  impartial  and  general,  322. 

may  regulate,  not  restrain,  trade,  323. 

must  not  contravene  common  right,  325. 
validity  is  for  tiie  court  to  decide,  327. 
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ORDINANCES  OR  'BX-L\.'WS,  —  co)ifi/iiied. 

legislature  may  authorize  unreasonable  ordinances,  328. 

must  be  consistent  -with  public  policy,  329. 

signing,  publication,  and  recording  of,  331. 

on  whom  binding,  and  notice  of,  351. 

bind  all  within  corporate  limits,  355. 

whether  non-resident' can  be  bound,  355, 

all  bound  by  must  notice  them,  35G. 

licensing  and  taxing  ordinances,  357,  768. 

nature  of  power  "to  license"  and  "tax,"  etc.,  357-361,  768. 

public  offences,  ordinances  relating  to,  366,  432. 

health,  safety,  peace,  and  convenience,  ordinances  respecting,  369,  407. 

mode  of  enforcing  ordinances,  408.     (See  Municipal  Courts.) 
procedure,  defences,  etc.,  417. 

prohibiting  certain  sales  without  license,  767. 

ordinances  should  be  reasonably  construed,  420. 

may  be  good  in  part,  and  bad  in  part,  421. 

proof  of  ordinances,  422. 

unauthorized  ordinances  not  ground  to  forfeit  charter,  896  n. 

quo  warranto  to  test  power  to  pass,  897. 

negligence  in  executing,  950. 
ORNAMENTAL  PURPOSES, 

acquiring  and  holding  property  for,  556,  599. 

dedicating  property  for,  648. 

OWNER, 

who  is,  798  n. 
PARK,  (See  Dedication;  Eminent  Domain.) 

land  may  be  condemned  for  public  park,  598. 

uses  of,  598,  599,  648  n. 

word  written  on  map,  effect  of,  as  a  dedication,  644,  n.  2. 

parol  evidence  inadmissible  to  impeach  records  collaterally,  299. 
PARTIES,     (See  Action;  Equity;  Injunction;  Name.) 

to  suits  to  restrain  illegal  corporate  acts,  914  ei  seq. 

PARTY  WALLS, 

special  power  to  regulate,  151. 
PATENTED  ARTICLES, 

liability  of  city  and  county  for  use  of,  966  n. 

PATENTED  PAVEMENT, 

power  to  contract  for,  467,  468,  911. 

liability  to  patentee,  966. 
PAUPERS.     (Sec  Poor;  Vagrants.) 
PAVING,    (See  Streets;  Taxation  and  Local  Assessments,  Cuap.  XIX.) 

power  construed  and  word  defined,  796-811. 

what  it  includes,  796-798. 

liow  much  of  the  street,  799. 

petition  for,  when  necessary,  800-802. 
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PAVING,  —  continued. 

repaying,  power  to  require,  780. 

paving  street  crossings  and  intersections,  796. 
PxiYMEXT 

of  debts  compelled,  75,  7G. 

interest  on  iudebtedncss,  50G  and  n. 
PEACE.     (Sec  Ordinances;  Police  Power.) 
PEDDLERS, 

taxation  of,  714. 
PENALTIES,     (See  Fines.) 

power  to  enforce  ordinances  by,  336-353. 

legislative  power  over,  57. 
PENNSYLVANIA, 

statutory  provisions  as  to  property  destroyed  by  mob,  960. 

act  to  regulate  boroughs,  41  u. 

local  assessments  in,  752  n. 

borrowing  money  in,  n.  1,  120. 

doctrine  in  regard  to  mandaiuus,  n.  2,  849. 
PERSONAL  LIABILITY 

of  public  officers,  237  n.,  859,  910  n.,  974  n. 
PERSONAL  PROPERTY, 

taxation  of,  7S6  et  seq. 
PETITION 

of  property  omiers  for  street  improvements,  481,  752  n.,  S00-S02. 

"owner,"  who  is,  798  n. 
PETTY  OFFENCES, 

trial  without  jury,  432.     (See  Municipal  Courts.) 
PHILADELPHIA 

as  trustee  of  trusts  under  Girard's  will,  5G7. 
PLANK  ROAD 

iu  street  of  city,  679  n. 

power  to  pave  street  occupied  by,  753  n. 
PLAT, 

town  plat,  sale  of  lots  by,  628,  640. 
PLEADING, 

mode  of  enforcing  ordinances,  408-422. 
pleading  of  ordinances,  413. 

requisites  of  complaints,  414. 

mode  of  procedure,  defences,  etc.,  417— i22. 
on  bonds  and  coupons,  509,  n.  2. 
POLICE  MAGISTRATE.     (See  Municipal  Courts  ) 
POLICE  OFFICERS    (See  Office  and  Officeu.) 

are  state,  and  not  municipal,  officers,  58,  60,  210,  <J75. 

mode  of  appointment  and  payment,  60. 

extent  of  legislative  control  over,  60, 
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POLICE   OTTICEHS,  —  continued. 

uot  kuowu  to  the  common  law,  210. 

powers,  duties,  aud  liabilities,  210,  211. 

private  persons  uot  compellable  to  pay,  398. 

power  to  arrest  ofFeuders,  211,  111  u. 
POLICE  POWER  AND  REGULATIONS,  141  et  seq. 

uature  aud  extent  of  police  power,  141,  587,  752  u. 

what  may  be  done  under  this  power,  141,  752  n. 

quarantine  and  health  regulations,  144,  752  n. 

police  regulation  and  taxation,  distinction  between,  357-359. 

police  power  over  streets,  rate  of  speed  of  travel,  393. 

to  compel  clearing  of  snow  from  streets,  394. 

regulating  removal  of  buildings,  395. 

what  ordinances  may  be  passed  under  police  power,  329-407. 

police  and  taxing  power  distinguished,  752  n.,  768. 

liability  for  torts  of  police  officers,  975. 

POLLS,     (See  Elections.) 

effect  of  closing  too  soon,  197  n. 

POOR,     (See  Vagrants.) 

devises  aud  gifts  to  corporations  for  the  benefit  of,  valid,  566  et  seq. 

duty  to  care  for,  830  n. 
PORCHES  UPON   STREET,  660. 

POWER, 

discretionary,  not  subject  to  judicial  control,  94,  95. 

implied,  to  borrow  money,  507. 

not  inferable  from  general  welfare  clause,  764. 

of  legislature  to  validate  acts,  79. 

over  local  assessments,  761. 

of  mayor  should  be  enlarged,  13. 

may  be  changed  by  legislature,  766. 

of  taxation  conferred  by  legislature,  740. 

to  appoint  public  officers,  206  et  seq. 

to  build  construed,  140. 

to  grant  licenses  may  be  taken  away,  62. 

to  contract,  how  conferred,  443. 

to  modify  taxation  by  legislature,  70. 

to  issue  commercial  paper,  507. 

to  pass  ordinances  under  special  grant,  316. 

to  subscribe  in  aid  of  railways,  542. 

to  take  and  hold  real  estate,  563. 

of  taxation  must  be  specially  conferred,  763. 

to  pave  streets,  796  et  seq. 

to  indemnify  officers,  147,  148  and  notes. 

when  dependent  on  jurisdiction,  800. 
P0T\T:RS,     (See  Charter;   Constitutional  Provisions;  Contracts;  Ordi- 
nances; Ultra  Vires.) 
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POWERS,  —  continued. 

distinction  between  public  and  private  powers,  5S,  GG,  9G1-9G7.     (Sec  Ac- 
tions.) 

extent  of  municipal  powers,  canons  of  construction,  8G. 

cannot  be  delegated,  DO. 

nor  surrendered,  'J7,  702,  710. 

quo  warranto  for  illegal  usurpation  of,  897. 

abuse  of,  restrained  in  equity,  908,  909. 

no  liability  for  misconstruing  powers,  953. 

not  executing  powers  and  by-laws,  950. 

classified,  21. 

distinguished  and  qualified,  27. 

extent  of,  89  et  seq. 
PRACTICE, 

mode  of  enforcing  ordinances,  408,  422. 

in  mandamus  proceedings,  SG4,  884. 

PRESCRIPTIVE  CORPORATIONS, 

in  England,  32. 

in  the  United  States,  37. 
PRESCRIPTION  AND  ADVERSE  POSSESSION,  5G2  n.,  667. 
PRESIDING  OFFICER, 

right  of  mayor  to  preside,  272. 

power  to  maintain  order,  271  n. 

approval  of  proceedings  by,  271  n. 

signature  to  ordinances,  331. 

mandamus  to,  830  n. 
PRESUMPTION, 

uone  as  to  validity  of  ordinances,  423. 
PREVENTION  OF  FIRES,  143. 
PRIVATE  PROPERTY.     (See  Eminent  Domain.) 
PRODUCTION  AND  DELIVERY 

of  corporate  records  and  documents,  302,  848. 
PROFESSIONS, 

power  to  tax,  357,  793. 

PROHIBITION 

as  a  remedy  for  illegal  corporate  acts,  930. 

PROOF,  (See  Evidence  ;  Records  and  Documents.) 
corporate  existence,  how  proved,  84. 
necessary  to  obtain  reward,  139,  n.  3. 

PROPERTY,     (See  Corporate  Property,  Chap.  XV.,  55G.) 
distinction  between  public  and  private  property,  60-80. 
extent  of  legislative  control  over  coqwrate  property,  60-80. 
power  to  sell  private,  475. 

purchase,  476. 
history  of  capacity  of  corporation  respecting  property,  556. 
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ITxOPERTY,  —  continued. 

under  Roman  jurisprudence,  556. 

iu  Europe  and  America,  557-559. 

legal  capacity  iu  the  grantee  to  take,  560, 

statutes  of  mortmain,  561. 

implied  power  to  purchase  and  hold  property,  561. 

change  of  name  does  not  aifect  grants  of  property,  560  n. 

charter  powers  respecting  property,  562,  56-i. 

riglits  of  municipality  as  riparian  owner,  109,  562. 

limitations  on  right  to  acquire  and  hold,  564. 

estoppel  aud  adverse  possession,  etc.,  562  n.,  667,  669,  670. 

special  powers  construed,  562. 

city  and  county  as  tenants  in  common,  562. 

real  estate  beyond  corporate  limits,  565. 

gifts  and  devises  to  corporations,  566  et  seq. 

coi'porations  may  take  iu  trust  and  become  cestuis  que  trust,  567  et  seq. 

instances  of  charitable  trusts  to  cities  sustained,  568-572.     (See  Trustees.) 

cannot  execute  trusts  for  objects  dehors  the  corporate  purposes,  573. 

who  may  question  the  right  to  hold  property,  574. 

power  to  alienate  property  of  a  private  nature,  475,  575,  5S9. 

of  the  right  to  sell  property  on  execution,  576. 

mode  of  disposing  of  property,  578. 

mortgages  and  leases  of  corporate  property,  579,  580. 

conveyances  of  real  estate,  how  executed,  581,  582. 

grants  to  unincorporated  place  void,  560. 

alienation  and  use  of  public  property,  650,  670.  (See  Dedication;  Streets.) 

may  be  subject  to  general  and  license  tax,  768,  n.  5. 

taxation  of  municipal  property,  773,  774.     (See  Taxation.) 

fraudulent  disposition  of,  prevented,  909,  910. 

liability  of  corporation  in  respect  to,  986. 
PROPERTY  HOLDERS, 

right  to  restrain  illegal  corporate  acts,  914-921. 
PROSECUTIONS, 

to  enforce  ordinances,  408. 

whether  civil  or  criminal,  411. 

in  wliat  name  conducted,  428  n. 

of  officers,  479  n. 
PUBLICATION  OF  ORDINANCES, 

construction  of  charter  provision  requiring,  332-334. 

proof  of,  422  n. 
PUBLIC  AGENTS, 
contracts  by,  445. 

PUBLIC  BUILDINGS, 

power  of  New  England  town  to  erect,  30. 

to  repair  and  erect,  140,  835. 
dedication  for,  648. 
power  to  furnish  and  fit  up,  140  a. 
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PUBLIC  BUILDINGS,  —  continued. 

contract  between  city  and  county,  liO,  5G2  n. 

proper  uses  of,  110  n, 

conve^'anccs  for  use  of,  valid,  500. 

special  grant  for  court  house  and  jail,  575  n.,  050  n. 

erection  of,  on  public  square,  0i5. 

interest  of  inhabitants  in,  805  n. 

PUBLIC  CORPORATIONS    (See  Cuarter;  Municipal  Corporations.) 

defined  and  distinguished,  22  et  seq. 

how  created  and  classified,  37,  51  et  seq. 

extent  of  legislative  control,  ^2  ei  seq. 

private  and  public  distinguished,  52  ei  seq. 
PUBLIC  DEFENCE, 

of  right  of  municipalities  to  aid  in,  152. 
PUBLIC  LANDING,     (See  Wharves.) 

dedication  for,  019. 
PUBLIC  OFFICERS, 

rights  and  liabilities,  237  n. 
PUBLIC  PEACE,     (See  Police  Powers.) 

power  to  preserve,  407. 
PUBLIC   POLICY, 

ordinances  must  be  consistent  with,  329. 

contracts  against  public  policy  void,  414  n.,  458. 
PUBLIC  PROPERTY,     (See  Dedication  ;    Streets.) 

purposes  as  regards  taxation,  508. 
PUBLIC   SQUARE,     (See  Dedication  ;    Streets  ) 

land  may  be  condemned  for,  598. 

proof  of  dedication  of  property  for,  041. 

dedication  and  uses  of,  043-040. 

right  to  ornament,  occupy,  and  enclose,  046. 

remedy  to  recover  possession,  662,  603. 

PUNISHMENT    (See  Crimin.al  Offences  ;    Double  Offences  ;    Municipal 
Courts  ;    Ordinances.) 

must  be  within  legislative  limits,  336  et  seq. 
PURCHASERS   OF  MUNICIPAL  BONDS, 

duty  of,  to  examine  law  authorizing,  854,  u.  G. 
PURPRESTURE 

upon  street,  660  n.,  608  n. 
QUARANTINE  AND  HEALTH, 

regulations  respecting,  145,  371. 

QUALIFICATION    (See  Election  ;    Office  and  Officer.) 
of  voters,  195. 
effect  of  electing  a  disqualified  person,  190. 

QUARANTINE,     (See  Health.) 

regulations  concerning,  113,  141,  371. 
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QUASI  CORPORATIONS    (See  Municipal  Corporations.) 
distinctive  feature  of  American  polity,  9. 

purpose  of  their  creation,  9.  ' 

early  origin  of  local  government,  9. 
De  Tocqueville's  observations  respecting,  9. 
distinguished  from  chartered  corporations,  22,  2i,  961, 1017. 
difference  as  to  extent  of  implied  liability,  961-1017. 

QUORUM,     (See  Acts  ;    Meetings.) 

common-law  rules  respecting,  270,  278. 

essential  to  valid  action,  292. 

"  two  thirds  of  each  house,"  meaning,  47  n. 

QUO  WARRANTO     (See  Chap.  XXI.  888.) 
against  London,  8. 

Massachusetts  and  other  colonies,  8. 
modern  legislation,  889. 

function  of  writ  as  to  officers  and  franchises,  202-205,  842,  840,  890,  920  n. 
when  title  to  office  must  be  settled  by,  202-205,  842-846,  892. 
how  defendant  must  plead,  893. 
nature  of  proceeding,  888. 
practice  as  to  granting  writ,  898-901. 
when  and  for  what  the  appropriate  remedy,  890, 
to  test  corporate  existence,  894,  898,  899. 
against  officers  of  assumed  corporation,  894. 

whom  to  be  brought,  895. 
form  of  judgment  in,  904,  n.  3. 
forfeiture  of  charter  or  franchises,  896. 
for  illegal  usurpation  of  powers,  897. 
to  question  legality  of  municipal  corporations,  898,  899. 
not  a  writ  of  right,  discretion  of  court,  900. 
relator,  who  may  be,  900,  901  and  notes. 
supersedeas  bond,  235  n. 

RAILROADS, 

constitutionality  of  the  power  to  municipalities  to  aid  in  construction  of,  12, 

153-163. 
decisions  of  the  different  states  cited,  153  n.,  163. 
power  judicially  estabhshed,  but  its  exercise  baneful,  153,  157. 
power  to  aid  must  be  express,  161. 
construction  of  grants  of  such  power,  161. 
conditions  precedent  must  be  complied  with,  163,  550. 
negotiable  railway  aid  bonds,  nature  of,  485  ei  seq. 
course  of  decision  in  the  United  States  Supreme  Court,  511  et  seq. 
leading  cases  on  this  subject  in  that  court,  521  et  seq. 
state  court  decisions  referred  to,  550  et  seq. 
power  to  issue,  essential  to  validity  of  bonds,  553. 
legislature  may  ratify  defective  subscriptions  by  municipalities,  79,  552. 
mortgage  to  secure  railway  aid  bonds,  579. 
may  be  required  to  light  its  roadway,  714. 
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RAILROADS,  —  continued. 

railroads  in  xtreetn.  —  Muuicipal  control  and  legislative  power,  701-721,  O.'ii. 
(See  Strekts.) 

legislature  may  authorize  use  of  streets  for  railway  purposes,  71,  701  et  seq. 

whether  au  addilioual  servitude,  702,  711,  722,  li^-ril. 

right  to  cross  and  occupy  streets  lengthwise,  707,  709,  933,  981  a. 

obstruction  of  streets  by,  713. 

taxation  of,  by  niunicipaUtics,  771,  789,  790  and  notes.     (See  Taxation.) 

local  assessments  upon  property  of,  G79  n.,  753  n. 

mandamus  to  compel  county  subscription  —  tender  of  books,  and  demand,  8GG  u. 

defects  in  streets,  caused  by,  707,  932,  1087. 
RAPID  TRANSIT  ACT,  717  n. 
RATIFICATION 

by  legislature,  of  corporate  acts  and  by-laws,  79,  139,  419. 

by  corporation  of  unauthorized  contracts,  139,  459,  4G3-465. 

sales  of  property,  578. 
REASSESSMENT, 

legislature  may  order,  814. 

power  authorized,  751,  814. 

REAL  ESTATE, 

power  to  take  and  hold,  563.     (See  Property;   RipjLEiiJjr  Proprietor.) 
reasons  for  the  rule  as  to  plea  of  limitations,  G73. 
receiving  illegal  votes,  effect  of,  199. 

RECONSIDERING, 

of  the  right  to  reconsider  votes  and  measures,  290,  297. 

RECORDS  AND  DOCUMENTS,    chap.  xi.  sees.  293,  323  c^s^. 
records  kept  by  clerk  pro  tern.,  293. 
signature  of  chairman,  293  n. 

power  to  amend  records  of  New  England  town  meetings,  294,  295. 
general  power  of  clerk  to  amend  record,  297. 
new  board  amending  record  of  old,  297. 
parol  evidence  to  apply  record,  298. 

contradict  record,  298,  299- 

show  omissions,  300,  301. 
mandamus  to  compel  delivery,  302,  848. 
corporation  may  replevy  records,  302. 
of  the  right  to  inspect,  303,  848. 
authentication  of  records  as  evidence,  304. 
swoni  or  examined  copies  when  admissible,  304. 
use  of  records  by  and  against  corporation,  304,  305. 
parol  evidence  of  resolutions,  335  n. 
mandamus  to  recording  officer,  830  n. 
RECORDING  ORDINANCES, 

construction  of  charter  provision,  335. 

REGULATE,     (Sec  Ferries  ;  License  ;  Tax.) 
construction  of  power,  87. 

VOL.  n.  88 
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RELATOR.  (See  Mandamus;  Quo  Warranto;  secs.  865,  900,  910,  921,  923.) 
RELIEF    (See  Equity;  Injunction;  Remedy.) 

in  equity  for  obstructious  iu  streets,  661. 
REMO^^AL, 

power  of  council  to  remove  officers,  245-247. 

of  officers  from  municipality,  22S. 
REMEDY    (See  Action;  Equity;  Injunction;  Torts.) 

for  illegal  corporate  acts,  906,  934, 

repairing  public  buildings,  power  under  authority  to,  140. 

by  inandamus  to  compel  payment  of  debts,  849,  n.  2. 

of  bondholders  in  federal  courts,  855,  856. 

for  obstruction  in  streets,  662. 

suggested  as  to  corporate  powers,  12,  13. 

■when  corporation  is  abolished,  186. 

of  mechanics  and  others,  577. 

in  equity,  906-934. 
REPAVE, 

power  to  compel,  752  n.,  780. 

REPEAL 

of  charter,  85,  170,  692. 

by  implication,  87,  88. 

of  ordinances,  314. 

ends  prosecution  thereunder,  314,  n.  4. 

of  power  to  grant  licenses,  62. 
REPEALING 

clause  in  charter,  eflfect  of,  86. 
REPLEVIN 

lies  for  official  books,  etc.,  302. 

right  to  office  cannot  be  tried  in,  302  n. 
REQUISITES 

of  good  government,  17. 

of  valid  assessment,  769  and  notes    (See  Taxation.) 

to  creation  of  English  corporations,  32-36. 

RESIDENCE 

as  a  quahfication  for  office,  195. 
membership  constituted  by,  39  n. 

RESIGNATION     (See  Officers.) 
of  municipal  officers,  224-228. 

after  issue  of  writ  of  mandamus,  885-887. 
RESOLUTION.    (See  Ordinance.) 

RESPONDEAT  SUPERIOR, 

application  to  municipal  corporations,  237  n.,  953,  968,  974-983. 
when  not  liable,  969  n. 
principles  as  to,  stated,  969. 
illustration  of  the  rule,  970  n.,  971  n. 
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RESPONDEAT   SUPERIOR,  —  continued. 

master  liable  for  authorized  act,  972. 

trespass  on  laud,  970,  u.  5,  971,  n.  G. 

liability  in  Illinois,  971,  u.  8. 

may  be  liable  for  wrongful  and  void  acts,  973. 

when  not  responsible  for  acts  of  officers,  974;  n. 
RESTORATION   TO   OFFICE.     (See  Mandamus.) 
RETROSPECTIVE  LEGISLATION.    (See  Cuhative  Act.) 
RETROSPECTIVE  TAXATION 

may  be  authorized  by  the  legislature,  751. 
RETURN.     (See  Mandamus.) 

REVENUE,    (See  Constitutional  Provisions  ;  Gaknisiiment;  Taxation.) 
state  revenue  laws,  770  et  seq. 

REVERTER.    (See  Eminent  Domain;  Fee;  Dedication;  Peopeety;  Trus- 
tees.) 

REVIEW 

of  proceedings  of  municipal  corporations  and  courts.    (See  Appeal;  Cer- 
tiorari.) 

REVIVAL 

of  corporations,  17-4. 
REWARD  FOR  OFFENDERS, 

of  the  power  to  offer,  139,  479  n. 
revoke,  139,  u  2. 
RIOTS  AND  MOBS, 

liability  for  damage  by,  959-961. 
RIOTING, 

when  it  avoids  election,  197,  n.  3. 

Pittsburg  riots,  9G0. 

RIPARIAN   PROPRIETOR,     (See  Wharves.) 

rights  of,  as  respects  wharves,  106,  109. 

boundaries  on  rivers,  etc.,  182. 

where  title  of,  stops,  634,  649. 

rights  of  city  to  alluvion,  etc.,  562,  CS*. 
RIVERS, 

boundaries  on,  182. 

ROADS  AND  HIGHWAYS,    (See  Eminent  Domain;  Streets;  Taxation.) 

establishment  and  control  within  city  limits,  676-679. 

ta.ves  and  labor  on,  may  be  required,  678,  702. 
ROLLING  STOCK, 

taxation  of,  789  n. 

ROMAN  MUNICIPALITIES, 
historical  view  of,  3-6. 

RULES  OF  E^^DENCE,   (See  Evidence.) 
corporation  cannot  change,  417. 
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RULES  OF  PROCEEDING, 

how  changed,  2S8  n. 
RURAL  LANDS, 

taxation  of,  794,  795. 

SABBATH, 

laws  and  ordinances  for  the  observance  of,  397. 
SALARY,   (See  Offices  axd  Officeks;  Mandamus.) 

power  to  fix  and  change  compensation  to  ofl^ers,  229  et  seq. 

additional  or  extra  compensation,  233. 

where  officer  is  improperly  removed,  235. 

what  gives  right  to  salary,  235  n. 

liability  of  intruder  to  officer  de  jure,  235  n. 

mandamus  to  compel  payment  of,  831. 
SALOONS, 

power  to  regulate,  tax,  etc.,  357  n. 

regulation  of  time  of  keeping  open,  400. 
SCHOOLS  AND  SCHOOL  DISTRICTS, 

school  districts  are  qnasi  corporations  of  limited  powers,  22  n.,  24. 

powers  of,  bow  determined,  24. 

property  held  in  trust  for  benefit  of  schools,  80  n. 

gifts,  etc.,  in  tiiist  for  educational  purposes,  sustained,  568. 

legislative  control  over  scliool  districts,  62  n. 

records  of  school  district,  299. 

conveyance  for  school-house,  valid,  562  n. 

devises  and  gifts  for  public  schools,  valid,  572. 

property  dedicated  for  schools,  648,  650  n. 

mayidamus  to  school  officers,  826  n. 

SCRIP 

to  circulate  as  money,  460,  487  n. 

SEAL,   (See  Contracts;   Boundaries.) 

effect  of  authoritatively  affixing,  190,  534  n. 
proof  of  seal,  191,  534  n. 

contracts  not  under  seal,  when  binding,  192,  450. 
implied  contracts,  when  binding,  192,  459,  938-947. 
individual  seal  of  officer  to  contract,  effect  of,  452. 
seal  on  corporate  conveyances,  580  n.,  831  n. 

SELECT  BODY.    (See  Meeting.) 

SELECTMEN, 

power  of,  to  bind  town,  28,  30,  455. 

SET-OFF,  235  n. 

SETTLEMENT 

of  disputed  claim,  power  to  make,  477. 

SEWERS, 

assessment  for,  809. 

course  of  legislation  as  to,  809. 
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SEWERS,  —  continued. 

right  of  city  to  make,  in  streets,  689,  u. 

liability  for  failure  to  keep  iu  repair.     (See  Drains  ;   LoCAX  Ijipkovemjcnts  ; 
Streets.) 
SHADE  TREES,    (See  Teees.) 
SHORE.     (See  Riparian  Proprietor.) 
SIGNING  (Sec  Presiding  Ofeicer.) 

of  ordinances,  331. 
SIDEWi\XKS  AND   STREETS     (See  Streets.) 
power  over,  etc.,  680,  798. 
openings  in,  G/O  n.,  099,  700,  734,  1034. 
of  what  material  constructed,  790-798. 
defective  and  unsafe,  liability  for,  996-1000,  1032-1034. 
paving,  etc.,  796-811. 
liability  for  defective,  1012  n. 
lot-owner,  when  held  not  liable  to  city  for,  1012. 
covers  on  coal-holes,  1012. 
awnings  and  falling  substances,  1013  and  n. 

liabilities  of  municipal  corporations  for,  1013. 
when  nuisances,  1013. 

city  when  liable  for,  as  defects  in  streets,  1013. 
power  of  city  over  streets  extends  upward  so  as  to  include  what,  1013. 
fall  of  unsafe  wall,  1013,  n.  8. 
liberty  pole,  1015,  n.  8. 
negligence  ground  of  action  for  defective  streets,  1015  and  n. 
not  bound  to  keep  streets  for  horse-racing,  1015  and  n. 
non-repair  is  an  actionable  defect,  1015  n. 
streets,  condition  they  should  be  kept  in,  1015  n. 
not  bound  to  keep  all  in  good  repair,  1016. 
question  of  condition  of,  for  jury,  1016  and  n. 
•  result  of  doctrine,  as  to  streets,  1017  n. 
place  must  be  one  where  duty  exists  to  keep  in  safe  condition,  1017  n. 
the  duty  must  be  imposed  on  corporation,  1017  n. 
power  to  levy  taxes  for  this  purpose  must  be  conferred,  1017  n. 
duty  to  keep  in  repair  cannot  be  evaded,  1027  n. 

surrendered,  1027. 
dangerous  excavations  in,  1027. 

when  corporation  has  a  remedy  over  against  author  of  defect,  1027. 
when  it  contracted  against  liability  for,  1027. 
liability  for  acts  of  contractors  under  it,  102S. 
principle  of  respondeat  superior,  when  not  applicable,  1028. 
liability  of  author  of  wrongful  act,  1028. 
doctrine  as  to  liability  for  injuries,  1028. 
work  intrinsically  dangerous,  doctrine  as  to,  1029. 
liability  of  city  for  dangerous  work,  1029  n. 
when  not  liable  for  injuries  done  by  independent  contractors,  1029  n. 
owner  or  abutter,  when  not  liable  for  injuries,  1029  n. 
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SIDEWALKS  AND   STR^'ETS,  — continued. 

city  aud  contractor,  when  equally  liable,  1030  n.,  1031. 

•when  not  liable,  1030. 
injuries  from  holes  in  walk  and  obstructions,  1032. 
owner,  when  liable,  1033  u. 
who  ultimately  liable,  1034. 
city  has  remedy  over,  when,  1035. 
doctrine  as  to  notice  to  party  liable,  1035. 
•when  city  no  remedy  over  for  defect,  1036. 
liability  as  between  owner  and  tenant,  1034,  n.  1. 
where  street  is  rendered  unsafe  by  act  of  radroad  company,  1037. 
measure  of  damages,  1037. 
liability  of  railroad  company,  1037. 
overflow  of  water  on  private  property,  1038. 

liability  of  municipal  corporation  for,  1038. 
distinction  between  natural  streams  aud  surface  water,  1038. 
municipal  corporation  cannot  deprive  parties  of  property- 
rights  by,  1038. 
surface-water,  doctrine  as  to,  1039. 
when  not  liable  for,  1040  n.,  1041  n.,  1042  n. 
rights  and  liabilities  of  owners,  1040  e(  seq.  and  n. 
collection  of  water  in  pools,  etc.,  not  liable,  1043. 
not  bound  to  keep  ditch  open  to  prevent,  1044. 
not  liable  in  IVIissouri,  1044  n. 
as  to  liability  in  Michigan,  1045. 
not  Uable  for  insufficient  drainage  or  sewerage,  when,  1046. 

gutters  or  sewers,  when,  1046. 
cases  not  reconcilable,  1047. 
when  liable  for,  1048. 

duty  as  respects  drains  and  sewers,  1048  n. 
when  corporation  acts   ministerially  and  when  judicially, 

1048  n. 
distinction  between  ministerial  and  judicial  acts  as  to  lia- 
bility, 1049. 
negligence,  when  it  creates  liability,  1049. 
general  principle  as  to  Hability,  1050. 
summary  as  liability  for  surface  water,  1051. 
SINKING  FUND, 

rights  of  creditors  in  sinking  fund  for  their  benefit,  69. 
funded  debt,  what,  131  n.,  477  n. 

SMALL  POX, 

municipal  liability  in  respect  to,  977. 

SNOW  AND  ICE, 

obstruction  to  street  by,  liability,  1003-1017  n. 

ordinances  respecting,  394. 
SOIL, 

right  of  removal,  687,  689. 
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SPAIN, 

ancient  cities  in,  7. 
SPECIAL  ASSESSMENTS    (See  Taxation.) 

cannot  be  enforced  by  fines,  765,  n.  4. 
SPECIAL  CHARTERS,  12. 
SPECIAL   GRANTS, 

ordinances  under,  310. 

SPECIAL  POWERS  AND  LIMITATIONS. 
103  et  seq. 

SPECIAL  pot\t:rs 

construed  as.  to  corporate  property,  562. 
SPECIAL  TRIBUNAL 

to  decide  election  contests,  200. 
"SQUARE"  AND  "PLACE," 

defined,  6i5,  n.  1. 

SQUARE,  643  et  seq.    (See  Dedication;  Public  Squaee.) 
STALLION, 

exliibition  of,  in  public  streets,  375. 

STATES  OF  THE  UNION,   (See  Federal  Courts;  Eminent  Domain.) 
power  to  contract  and  to  sue,  31. 
cannot  be  sued  without  their  consent,  31. 

limitation  on  state  indebtedness  does  not  apply  to  municipalities,  130. 
suits  in  name  of,  or  of  attorney-general,  909  n. 
state  revenue  laws,  770  et  seq. 

STATUTE, 

departure  from,  vitiates  assessment,  709,  n.  6. 
law  and  municipal  law  distinguished,  429. 

STATUTES, 

effect  of  repealing  clauses  in,  86,  87. 

legalizing  obstructions  to  be  strictly  construed,  657. 

STATUTE  OF  LIMITATIONS,   (See  Limitation  of  Actions.) 
corporation  may  plead,  486,  n.  2. 
when  it  commences  to  run,  486  n. 
when  applicable  and  when  not,  674. 
doctrine  as  to,  673,  674. 

stated,  675. 
in  Virginia,  674. 

STEAMBOAT, 

power  to  tax,  787,  788. 

STEAMBOAT  LINE, 

no  implied  power  in  municipality  to  aid,  161  n. 
STEAM  ENGINE 

not  necessarily  a  nuisance,  684. 

motor,  use  of  by  street  railways,  722,  n.  6. 
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STREETS, 

subject  treated,  chap,  xviii.  on  Streets.  (See  Eminent  Domain;  Dedica- 
tion; Sidewalks.) 

police  power  over,  to  secure  safety,  393,  405. 

speed  of  travel  regulated,  393,  713. 

steam  railways  may  be  prohibited,  393  n.,  684,  722  n. 

may  compel  abutter  to  clear  off  snow,  394. 

regulation  of  removal  of  buildings  on,  395. 

contracts  for  grading  of,  443. 

who  defray  expense  of  improving,  458  n. 

conveyance  of  land  beyond  corporation,  for  street,  void,  565. 

widow  not  dowable  in,  594,  635. 

land  may  be  condemned  for,  595. 

private  persons  may  contribute  towards  expense  of,  596. 

mode  of  exercising  power  of  eminent  domain  for,  601  et  seq. 

costs  and  expenses  of  opening,  603,  765. 

power  to  condemn  land  strictly  construed,  603,  605  et  seq.  (See  Eminent 
Domain.) 

requirements  of  law  must  be  followed,  605  et  seq. 

notice  and  procedure,  606  et  seq. 

appeal,  certiorari,  and  equity  jurisdiction,  611. 

compensation,  tribunal  to  determine,  and  amount,  612  et  seq. 

right  to  abandon  or  discontinue  proceedings  to  condemn,  608,  614. 

apportionment  of  damages  and  benefits,  616. 

provision  for  recording  streets,  607  n. 

measure  of  damages  in  condemnation  proceedings,  624,  625. 

what  benefits  may  be  considered,  624,  625. 

acquiring  streets  by  dedication,  627  et  seq.     (See  Dedication.) 

limited  dedication  for  street  only,  629  n, 

mines  and  deposits  of  coal  in,  629,  664  n. 

when  abutter  owns  to  centre,  633  n.,  663  n.     (See  Streets.) 

dedication  of  streets,  how  established,  635  et  seq. 

width  of  street  by  user,  etc.,  639,  667  n.,  680  n. 

extent  of  legislative  control,  obstructions,  656,  657,  730. 

remedy  for  obstructions,  indictment,  equity,  639  n.,  659,  728,  730,  865  n.,  931. 

liability  of  author  of  obstruction,  660,  1034  et  seq. 

what  are  nuisances  on  streets,  660  n.,  730  n.     (See  'Nijisances.) 

remedy  of  private  persons,  661,  664,  865  n. 

ejectment  to  recover  possession  of,  662,  665.     (See  Ejectment.) 

vacation  of  streets,  power,  666. 

non-user  and  adverse  possession  of,  667-673. 

ordinary  highways  within  city  limits,  676-079. 

municipal  power  over  uses  of  streets,  680,  687.     (See  Guttees.) 

sidewalk,  power  over,  etc.,  680  n. 

injuries  to,  power  to  protect,  689,  728  n.,  644. 

regulation  of  use  by  wagons,  etc.,  677  n.,  682,  1003. 

nature  and  uses  of  streets,  633,  683,  687,  730,  731. 

power  to  improve  and  graduate,  685,  989,  990. 
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STREETS,  —  continued. 

legislature  may  authorize  use  of,  71. 

cistcru  in  public  streets,  G90. 

gas  pipes  in  public  streets,  G91-C95.     (See  Gas  Company.) 

water  i)ipes  iu  public  streets,  G97.     (See  Watek.) 

telegraph  posts  in  public  streets,  G9S. 

sewers  in  streets,  687. 

sidewalks,  openings  in,  G60  n.,  699,  1032-1031-. 

railways  in  streets,  municipal  and  legislative  power,  701-727. 

building  material  in  streets,  730. 

power  to  open  streets  construed,  680  n.,  865  n. 

limitation  on  right  of  free  use,  730-732. 

rights  of  adjacent  owners  —  usage,  73l!. 

rate  of  speed  regulated,  713. 

street  railway  company,  701  et  seq.,  liabilities  aud  rights,  721.     (See  IIoUSE 
Railways.) 

taxation  of,  789. 

use  of  streets  by  railroads  —  whether  a  new  burden,  711,  702,  722. 

road  taxes  and  road  labor,  678,  762. 

remedy  to  compel  opening  of,  865  n. 

mode  of  compelling  repair  of,  707  n.,  728  n.,  836,  931.     (See  Bridge.) 

grading  and  changing  grade  of,  685,  989,  990,  103S-10i3. 

duty  to  repair  streets,  728,  996-1000  et  seq. 

liability  for  unsafe  streets  and  sidewalks,  612,  728,  996-1000  et  seq. 

liability  as  respects  drains  aud  sewers  in  streets,  9S0-9S3,  10i6,  1048-1053. 
SUBMISSION 

to  arbitration,  478.     (See  Arbitratio".) 

to  vote,  of  local  questions,  valid,  44. 
SUITS   (See  Action  ;  Equity  ;  Remedy.) 

on  coupons,  486,  n.  2. 

power  to  sue,  477  n, 
SUMMARY  CONVICTION,   (See  Municipal  CorRTs.) 

validity  of,  412,  432. 

review  of,  on  certiorari,  926,  927. 
SUMMARY  PROCEEDINGS  IN  LOCAL  COURTS,  432. 

of  doctrines  in  regard  to  local  assessment,  761. 

of  statutory  provisions  of  New  England  towus,  28-30. 

collection  of  assessments,  813. 
SUNDAY. 

constitutionality  of  Sunday  laws,  397. 
SUPERSEDEAS  BOND 

in  mandamus  appeal,  846  n.,  884  n. 

iu  quo  warranto  appeal,  p.  209,  sec.  235  n. 
SUPERVISORS,  COUNTY.    (See  Officers  ;  Mandamus.) 
SURETYSHIP, 

no  implied  authority  in  municipality  to  enter  into  contracts  of,  471. 

sureties  of  officers  of  corporation,  214,  447  u. 
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SURETIES 

not  liable  for  defalcations  of  prior  term,  216,  n.  1. 
SURFACE  WATER, 

liability  for  damages  caused  by,  681,  721,  1038-1016. 
SURRENDER 

of  charter,  167. 
SURVEYOR.     (See  Engineek.) 

SUSPEND, 

power  of  council  to  suspend  officer,  247  n. 

SWINE.     (See  Animals  ;  Ordinances.) 

TAKING  PRIVATE  PROPERTY,   (See  Eminent  Domain,  Chap.  XVI.) 

what  is  a  "  taking,"  614  n.,  991-996. 
TAXABLE  INHABITANTS, 

riglit  to  restrain  illegal  corporate  acts,  917  i?^  seq. 
TAXABLE  PROPERTY, 

what  is,  defined,  772,  785  n. 
TAXATION  AND  LOCAL  ASSESSMENTS,   Chap.  XIX., 

constitutional  provisions  limiting  power  of  taxation  and  assessment,  50,  746, 
775,  783  et  seq. 

what  taxes  shall  be  levied  is  for  the  legislature  to  determine,  63. 

taxation  in  new  districts  annexed  to  old  corporation,  63. 

extent  of  legislative  power  and  its  limitations,  75,  11 ,  775. 

charter  limitation  on  taxing  power,  162. 

tax  must  be  voted  at  legal  meeting,  266  n. 

taxation  of  employments  and  amusements,  357,  793. 

distinction  between  taxation  and  police  regulation,  52  n.,  357,  359. 

distinction  between  power  to  tax  and  to  license,  115,  357-361,  768. 

power  to  tax,  wliat  wiU  confer,  403,  849  n. 

road  taxes  and  labor  may  be  authorized,  678. 

taxing  power  defined,  scope  and  nature,  735  et  seq. 

by  state  power  construed,  736. 

taxation  and  eminent  domain  distinguished,  738. 

what  implied  by  term,  737. 

inter-state,  743  and  n. 

limitation  on  power,  741,  742. 

no  limitation  when,  737. 

power  to  impose  local  rates  and  assessments,  739. 

federal  restrictions  on  taxing  power,  743,  775. 

constitutional  provisions  respecting  taxation  and  local  assessments  construed, 
746-762. 

discriminating  taxes  against  non-residents,  743,  792. 

uniformity  and  equality  of  taxation,  746-759,  778,  783. 

taxation  of  special  occupations,  746-750,  785,  793. 

retrospective  taxation,  751,  814. 

assessments  upon  property  benefited,  752. 

upon  what  basis  authorized,  616,  752,  753. 
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TAXATION  AND  LOCAL  ASSESSMENTS,  — fo«//««^rf. 
as  to  constitutional  restrictions  upon  power,  751,  75'J. 
local  assessments  sustained  in  most  of  the  states,  GIO,  752. 
taxing  power  must  be  plainly  conferred,  703-705. 
power  of  legislature  over,  766. 

Congress  over,  715  n.,  775. 
taxing  power  and  police  power  distinguished,  52  u.,  357,  708. 
prescribed  mode  must  be  pursued,  709. 
limitation  on  rate  or  amount,  102,  709. 

general  revenue  laws,  wlien  applicable  to  incorporated  places,  770-774. 
■when  tax  to  be  levied,  769. 
taxable  property,  wLat  is,  772,  774. 
exempted  and  omitted  property,  770. 

"tax"  and  "assessment"  difference  between,  755,  75S,  777. 
power  cannot  be  delegated  by  municipality,  779. 
is  a  continuing  one  —  repaying,  7S0. 
by-laws  cannot  vary  charter  as  to,  781. 
r   what  property  must  be  taxed,  748,  782,  783.     (See  Exemption.) 
taxation  of  capital  in  merchandise,  704. 

taxation  of  income  and  occupations,  746  n.,  785,  793  u.,  748,  750. 
"within  corporate  limits,"  what  property,  786-788. 
taxation  of  railway  and  gas  companies,  789.     (See  Raileoads.) 
banks  and  bank  stock,  790. 
ferry  boats,  788. 
foreign  corporations,  745  and  n. 
personal  property,  786  et  seq. 
traders  and  peddlers,  744  and  n. 
railroads,  7S9,  n.  3. 
street  railways,  789. 
vessels,  787- 
rolling  stock,  789,  n.  3. 
power  of,  how  exercised,  792. 
payment,  when  enforced  by  suit,  816,  817. 
rural  lands  for  municipal  piirposes,  79  i,  795. 
paving  streets,  making  gutters  and  curbing,  power  and  mode,  752,  79G-S04, 

780. 
petition  for,  when  requisite,  800. 
notice  and  procedure,  803,  804. 

actions  to  recover,  sunmiary  proceedhigs,  811-813,  861. 
reassessments,  authority  for,  751,  814  n. 
mode  of  collection,  by  suit  and  by  sale,  815,  830  u. 
personal  liability  for  taxes,  817  n. 
power  to  sell  to  be  strictly  pursued,  820. 
effect  of  municipal  tax  deed,  820  n. 

lien  for  taxes  and  assessments,  how  enforced,  71  n.,  821,  822. 
viandamus  to  levy  taxes  in  favor  of  creditors,  849  et  seq. 
when  taxes  may  be  levied,  858. 
power  of  federal  courts  to  compel  levy,  860,  861. 
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TAXATION  AND  LOCAL  ASSESSMENTS,  —  ro«^j««et?. 

taxpayer,  right  to  an  inj unction,  914-921. 

right  to  eujoiu  illegal  taxes  and  assessments,  923,  924!. 

revision  of  proceedings  by  certiorari,  926.     (See  Ckrtioraki.) 

actions  to  recover  back  illegal  taxes,  939-947. 

requisites  to  recovery  in  such  cases,  940-940. 

general  principles  as  to  recovery  of  money  paid  for  taxes,  945. 

doctrine  of  U.  S.  Supreme  Court  as  to,  947  and  n. 

taxes,  collection  of,  816-822  notes. 

taxing  districts,  creation  of,  737  n. 
TAX  COLLECTOR.     (See  Office  and  Officer.) 
TELEGRAPH  POSTS 

in  public  streets,  698,  1032-1034;. 
TENNESSEE, 

mode  of  creating  municipal  corporations  in,  41  n. 

doctrine  as  to  equitable  relief  in,  919,  n.  8. 

remedy  by  indictment  in,  931. 
TERMS    (See  Office  and  Officer.) 

of  municipal  officers,  217. 

time  and  place  for  elections,  194. 

TITLE, 

object  of  legislative  act  to  be  expressed  in,  51. 

cloud  on,  prevented,  924. 
TOLL  BRIDGE,     (See  Bridge.) 

where  taxable,  789,  n.  9. 

legality  of  bonds  issued  for,  510. 

toll-gate  on  street,  suit  to  enjoin,  658,  n.  1. 

TORTS,     (See  Action.) 

liability  of  municipal  officers  for,  237  n.,  859,  910  n. 

corporation  for,  728  n.,  948,  1048. 
for  torts  of  agents  or  officers,  968,  974-979. 
not  liable  for  discretionary  powers  exercised  in  good  faith,  949  n. 
nor  for  neglect  of  duty  of  officers,  950  n. 

failure  to  exercise  charter  power  to  abate  nuisance,  951  n. 

destruction  of  building  by  fire,  952  n. 

injuries  caused  by  misconstruction  of  its  powers,  953  n. 

losses  occasioned  by  misconduct  of  its  licensees,  953  n. 

damages  occasioned  by  cutting  off  supply  of  water,  954. 

demolishing  property  to  prevent  spread  of  fire,  956  n.,  957. 
except  when  made  liable  by  statute,  956  n. 
when  statute  points  out  remedy,  it  must  be  pursued,  958  n. 
not  liable  for  property  destroyed  by  mobs,  959  n. 
but  may  be  made  liable  by  statute,  959. 
Pennsylvania  statute,  Pittsburg  riots,  960. 

distinction  between  towns  and  cities  as  to  general  implied  liability,  961. 
doctrine  as  to  implied  liability,  961  and  n. 
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TORTS,  —  continued. 

counties  under  no  liability  unless  expressly  imposed  by  statute,  963  n. 
nor  for  injuries  from  unsafe  county  buildings,  'J(J3. 
doctrine  as  to  New  England  towns,  UGi. 
in  Ohio,  963,  n.  3. 
Michigan,  761,  n.  5. 
Georgia,  963,  n.  3. 
California,  961,  n.  5. 
Indiana,  963,  n.  2. 
mode  of  enforcing  liabilities  in,  New  England  towns,  962,  n.  8. 
implied  liability  for  neglect  of  public  duty,  doctrine  as  to,  965  n. 
result  of  English  authorities,  965. 
leading  Massachusetts  case  of  Hill  v.  Boston,  965. 
liability  for  acts  of  misfeasance,  966. 

uniform  doctrine  of  courts  as  to,  966. 
distinction  between  quasi  and  municipal  cor- 
porations, 966. 
upon  what  based,  967. 
misfeasance,  not  liable  for,  when  bringing  nuisance  in  limits,  966,  n.  i. 
liable  to  patentee  of  inyention  for  infringement,  966,  n.  5. 
not  liable  to  patentee  for  infringement  where  work  is  done  by  contractor,  ib. 
liable  for  damages  to  vessel  at  wharf,  when,  966,  n.  5. 
not  liable  for  tort  done  outside  of  corporate  powers,  968. 
liable  for  carelessness  or  want  of  skill  of  officers,  963. 
application  of  the  doctrine  of  respondeat  superior,  968. 
when  there  can  be  no  liability,  964. 
principles  alTeeting  doctrine  of  respondeat  superior,  969. 
illustrations  of  principle  as  to  non-liability,  970  and  n.,  971  and  n. 
not  liable  for  acts  done,  colore  officii,  970,  n.  5,  972. 
liable  when  act  autiiorized,  972. 

for  trespass  on  the  lands  of  others,  970,  n.  5,  971,  n.  6. 
town,  when  not  liable  for  trespass  or  tort  in  Illinois,  971,  n.  8. 
may  be  liable  for  wrongful  and  void  acts,  973  n. 
when  not  responsible  for  acts  of  oflicers,  974  n. 
not  liable  for  acts  of  police  officers,  975  n. 
negligence  of  firemen,  976  n. 
neglect  to  provide  suitable  fire  apparatus,  976  n. 
for  persons  injured  at  hospital,  977  u. 
for  mistake  of  engineer  or  surveyor,  978. 
when  corporation  is  liable,  980,  9S5,  9S9. 
grading  streets,  when  no  liability  for,  989-996. 
rule  in  difi^crent  states  as  to  liability  for  change  of  grade,  990,  n.  4. 
courts  will  not  inquire  whether  grade  was  best  one,  991,  n.  6. 
as  to  wantonness  and  oppression,  991,  n.  6. 
taking  of  private  property,  991,  n.  6. 
doctrine  of  U.  S.  Supreme  Court  as  to  liability  of  city  for  change  of  grade, 

995,  n.  2. 
doctrine  of,  in  Illinois,  995,  n.  2. 
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TORTS,  —  contimied. 

no  right  to  damages  for  consequential  injuries,  unless  given  by  statute  or  con- 
stitution, 995. 
liability  for  defective  streets  and  sidewalks,  996. 
distinction  as  to  different  classes  of  corporations,  996  n.,  998. 
as  to  common-law  liability  for  defective  streets,  997. 
none  for  public  duties,  not  corporate,  997. 

doctrine  of  American  courts  as  to  liability  for  defective  streets,  998. 
English  courts  as  to  liability  for  defective  streets,  lOll. 
in  Indiana,  999. 

New  England  States,  1000-1004.. 
Massachusetts,  5-8,  1000. 
Rhode  Island,  5-8,  1000. 
Vermont,  5-8,  1000. 
New  Hampshire,  5-8,  1000. 
Maine,  5-8,  1000. 
Connecticut,  5-8,  1000. 
safe  and  convenient  what,  1004,  n.  1. 
"  travellers,"  "  travel,"  defined,  1000,  n.  5. 
decisions  as  to  actionable  defects  classified,  1003. 
railings  or  barriers,  want  of,  1005,  n.  5. 

duty  of  authorities  as  to,  1005. 
when  want  of,  is  negligence,  1005. 
ice  and  snow  in  streets,  1006  and  notes. 

requisites  necessary  for  recovery,  1006. 
duty  of  corporation  in  respect  to,  1006. 
foot  travellers  to  exercise  caution,  1006. 
effect  of  knowledge  on  part  of  pedestrian,  1006. 
doctrine  in  Illinois,  1006,  n.  6. 

owner  or  occupant  not  liable  to  person  injured  by  slipping  on  walk,  1006. 
not  bound  to  provide  hitching-posts,  1005,  n.  1. 
defect  in  highway  must  be  direct  cause  of  damage,  1007. 

causing  team  to  be  frightened,  1007,  n.  2. 
party  injured   by,  must  be  free  from  contributory  negli- 
gence, 1007. 
general  rule  in  regard  to,  1007. 
want  of  care  on  part  of  driver,  effect  of,  1007. 
prudence  and  care  requisite,  1007. 
conflicting  views  of  courts  as  to,  1007. 
right  to  go  extra  viam,  1008,  1009  n. 

liabilities  for  injuries  outside  of  travelled  highway,  1008  and  n. 
width  of  highway  to  be  kept  in  repair,  1008  and  n. 
when  public  have  right  to  go  outside  of  travelled  way,  1008  and  n. 
negligence  of  traveller,  when  it  prevents  a  recovery,  1008  and  n. 
user  as  affecting  liability  of  city,  1009. 

when  estopped  to  claim,  a  road  is  not  a  legal  highway,  1009  n. 
lighting  streets  as  affecting  liabihty  of  cities,  1010  n. 
city  under  no  obligation  to  light  streets,  1010. 


INDEX.  1153 

TORTS,  —  continued. 

lamplighltr,  rigiit  to  recovor  for  injuries,  1010. 

defects,  etc.,  calculated  to  frigliteu  auiiuals,  1011  and  n. 
near  to  street,  1011  and  u. 

dead  animals  in  streets,  1011. 

what  constitutes  negligence  as  to,  1011. 
TOWNS, 

organization  and  powers  of,  in  different  states,  41  n. 

extent  of  legislative  power  over,  -45  n. 
TOWN-COMMON,     (See  Cuapter  on  Dedication,  61G.) 
TOWN-H.VLL,  3S. 
TOWNSHIP,     (See  County;  Division  of  Town;  Quasi  Corpokation.) 

legislative  control  over  funds  of,  62  n. 
TOWNS  IN  NEW  ENGLAND,  (See  Quasi  Corporations.) 

historical  view  of  towns  in  New  England,  9. 

their  peculiar  character,  28. 

summary  of  leading  statutory  provisions  in  Massachusetts,  23  n. 

origin  of  cities  in  Massachusetts,  28. 

difference  between  New  England  towns  and  English  municipal  corporations,  20. 

limited  powers  of  New  England  towns,  30. 

for  what  purposes  money  may  be  raised  and  taxes  levied,  30. 

cannot  give  away  money  raised  by  taxation,  30  n. 

powers  and  duties  of  selectmen,  30  n. 

town  meetings,  notice  and  adjournment  of,  266-269. 

requisites  of  notice  and  mode  of  giving,  and  proof  of,  266-269. 

recording  notice  of  meeting,  266  n. 

liabiUty  for  neglect  of  duty,  when,  961,  et  seq. 
defective  highways,  1000-1017. 
TOWN  PLATS.     (See  Dedications,  628.) 
TRADE, 

by-laws  in  restraint  of,  void,  323,  321. 

may  be  regulated,  323,  324. 

power  to  tax  trades,  785,  791. 

TRAVEL,    (See  Police  Power;  Ordinances;  Streets.) 
rate  of  speed  regulated,  393. 

TREASURER,     (See  Chap.  IK.  on  Municipal  Officers.) 

his  personal  responsibility,  237  u.,  859. 
^TREES, 

power  to  protect,  in  streets  and  public  places,  399,  663  n. 

TRESPASSES.     (See  Torts.) 

TRIAL  BY  JURY,  433,  619.     (See  Jury;   Municipal  Courts;    SuMiiARt 
Conviction.) 

TRUSTEES  AND  TRUST  PROPERTY,     (See  Ciiap.  XV.  ox  Corporatr 
Property.) 
municipal  corporations  may  be  trustees  for  certain  purposes,  64,  567. 
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TRUSTEES  AND  TRUST  V'R07'ERTX,—coti/imied. 

legislative  control  over  trust  property,  SO. 

lands  held  for  use  of  schools,  80  n. 

municipal  corporations  may  be  trustees  for  their  own  benefit,  567. 

or  for  charities  within  the  scope  of  their  duties,  567. 

equity,  when  necessary,  will  appoint  trustees  and  compel  execution  of  trust, 
6i,  507. 

devise  to  tlic  city  of  Philadelphia  by  Mr.  Girard,  to  educate  and  support  indi- 
gent orphan  boys,  sustained,  568. 

legislative  power  over  city  as  trustee,  567  n. 

McDouough's  will,  for  the  education  of  the  poor  of  New  Orleans  and  Balti- 
more, sustained,  569. 

similar  devise  by  Mr.  McMicken  to  Cincinnati,  sustained,  570. 

Mr.  MuUanphy's  devise  to  St.  Louis,  for  the  benefit  of  poor  emigrants  and 
travellers,  sustained,  571. 

devises  to  cities  for  hospitals,  etc.,  are  valid,  572. 

other  instances  of  valid  charitable  gifts  to  municipal  corporations,  stated,  572  n. 

cannot  be  trustees  for  objects  utterly  foreign  to  their  purposes,  573. 

•when  conveyance  passes  full  title,  and  not  in  trust,  562,  576. 

may  alienate  property  held  in  fee,  575  n.,  5S9.     (See  Dedication.) 

equity  jurisdiction  over  trust  property,  909,  910. 

TRUST  FUNDS 

cannot  be  used  for  corporate  objects,  80. 

TUNNEL, 

authority  to  build,  658. 
TURNPIKE  ROAD 

in  street,  control  over,  679  n. 

paving  street  occupied  by,  716  n. 

ULTRA  VIRES, 

distinction  between  contracts  ultra  vires,  and  other  contracts,  936. 
corporation  may  make  the  defence  of,  457,  935,  968. 
unauthorized  contracts  not  binding,  133. 
uncollected  taxes,  no  vested  right  in,  767- 
constitutionality  of  validating  acts,  78. 

UNITED  STATES  COURTS    (See  Municipal  Bonds;  Mandamus.) 

doctrine  in,  as  to  liability  for  defective  streets,  1022.    (See  Eminent  Domain  ; 

Federal  Courts.) 
extent  of  power  of  legislature  over  municipal  corporations,  68. 

UNREASONABLE  ORDINANCES 

are  not  binding,  319-326. 

legislative  authority  to  adopt,  328. 
URBAN  PROPERTY, 

local  assessments  on,  794  n. 

USAGE, 

as  affecting  municipal  powers,  92,  93,  734. 
in  construing  doubtful  words,  93,  n.  2. 
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USER, 

proof  of  corporate  existence  by,  84. 

effect  of,  to  establish  dcdicatiou  of  j)roperty  to  public  use,  G37. 

USURY, 

in  corporation  securities,  500  n. 

VACANCY  IN   OFFICE,  222,  247,  25G. 

by  resignation,  and  office  bow  resigned,  224. 

by  accepting  incompatible  office,  225. 

by  abandonment,  228. 
VACATION  or  STREET,  GGO. 

VAGRANTS, 

power  to  arrest  and  fine,  401. 
conQne,  401. 
VALIDITY 

of  by-laws  is  for  the  court,  and  not  the  jury,  327. 

VALIDATING  ACTS.    (See  Curative  Acts.) 

VEHICLES,    (See  Footmen  ;    Streets.) 
regulation  and  taxation  of,  359. 
speed  regulated,  393. 
use  of  streets  by,  677  u.,  682,  1003-1017. 

VENICE 

in  the  Middle  Ages,  5. 

VERMONT, 

remedy  in,  by  indictment  for  non-repair,  931. 
towns  in.     (See  Towns  in  New  England.) 

VESSELS  AND  BOATS, 
power  to  tax,  787,  788. 

VIOLATIONS 

of  municipal  law,  433. 
VOID 

acts,  89. 

bonds,  action  to  recover  money  paid  for,  938. 

contracts  with  officers,  444. 
VOLUNTARY  ACCEPTANCE 

of  damages  for  taking  private  property,  593. 
VOLUNTARY  PAYMENT 

of  illegal  taxes  and  fines,  not  recoverable  back,  939-948. 
VOTER  AND  VOTING,     (Sec  Election  ;    Officer  ;   Relator.) 

mode  of  voting,  194. 

votes  for  disqualified  person,  19G. 

vote  of  people  on  local  questions,  44. 

when  a  relator,  865. 
VOTES 

at  unauthorized  elections,  197. 

VOL.    Hi  89 
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WALLS  IN  COMMON, 

muuicipal  power  to  regulatej  151. 

WARDS, 

division  of  corporation  into,  39. 

WARRANTS,     (See  Orders.) 

power  to  arrest  without  a  warrant,  210,  414  n. 

ordinary  corporation  warrants  or  orders  treated,  487. 

liability  of  iudorser  of  such  warrants,  489. 

defences  to  such  instruments,  487,  504. 

cancellation  and  payment  of,  500. 

warrants  payable  out  of  particular  fund,  505,  850  n. 

interest  on,  506. 

mode  of  drawing,  449. 

mode  of  compelliug  payment,  849  n. 
WARRANTY, 

liability  on  covenant  of,  581  n. 
WATER, 

city  may  procure  supply,  27, 146,  443  n.,  568  n. 

city  cannot  divert  watercourse,  146  n. 

land  may  be  condemned  for  supply  of,  597,  610. 

water  pipes  in  streets,  697. 

taxation  of  water  companies,  789. 

nature  of  municipal  power  respecting,  58,  909,  910,  920  n. 

liability  for  back  water  and  surface  water,  1038-1046. 
WATERCOURSE, 

power  over,  and  liability,  146,  1038-1046. 
WAYS,     (See  Streets.) 

liability  for  defective  and  unsafe  streets,  1000-1037. 
WEIGH-MASTER,  331. 

WHARVES,     ■ 

power  to  erect,  frequently  conferred  on  municipal  corporations,  103. 
may  be  conferred  by  the  states,  subject  to  federal  restrictions,  103. 
when  pilot  and  harbor  regulations  valid,  103  n. 
right  to  charge  wharfage,  103,  108. 
public  and  private  wharves,  difference,  104. 
duty  and  liability  of  public  wharf  owner,  105. 
rights  of  riparian  proprietor,  106,  109,  634. 
rights  of  municipality  as  riparian  proprietor,  109,  649. 
powers  of  municipality  as  to  wharves,  110  et  seq.,  649. 
municipal  liability  as  respects  wharves,  113. 
riglit  to  wharf  out,  562  n. 
dedication  of  property  for,  649. 
WIDTH  OF  STREET,  639,  680  n.,  1003-1017. 

WILL, 

mistake  in  name  of  corporate  devisee,  180. 
power  of  corporation  to  take  by  devise,  566,  567. 
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WIscoNSI^^ 

doclniic  in,  as  to  borrowing  money,  IIS. 

municipal  courts  in,  420  and  n. 

measure  of  damages  for  land  taken,  624,  n.  1. 

rule  in,  as  to  mandamus,  849,  n.  2. 

liability  of  cities  and  towns,  1021. 
"WITHIN  THE  COItrO RATION," 

\vhat  property  is,  for  purposes  of  taxation,  786-788. 
WITNESSES     (Sec  Evidence.) 

in  corporation  court,  431. 
WOODEN  BUILDINGS,    (See  Eike.) 

power  to  prevent  erection  within  fire  limits,  405. 
WORDS  OF  INCORPORATION,    (See  Charter.) 

no  prescribed  form  necessary,  42. 

when  imperative  and  when  directory,  98,  u.  1. 
WRIT  OF  ERROR.    (See  Appeal;  Certioraki.) 

to  municipal  courts,  440,  441,  929,  930  n. 

effect  of,  on  mandamus,  830  n. 
certiorari,  929. 
WRIT  OF  INJUNCTION.    (See  Ixjunction.) 
WRIT  OF  MANDAMUS, 

form,  direction,  and  service  of,  869. 
WRIT  OF  QUO  WARRANTO.     (See  Quo  Warranto,  Ciiap.  XXI.) 
YEAS  AND  NAYS.    (See  Ayes  and  Nays.) 
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